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T.  iiaiper,  Juo.  Pnnccr,  Crtoe  Couit>  Fleet  Street,  Ldodon* 


ADVERTISEMENT. 


The  Digested  Index  to  the  Term  Reports,  having  been  found  to 
answer  the  purposes  for  which  it  was  compiled,  tlie  Elditor  has  continued 
the  Work ;  as  nearly  to  the  present  time,  as  the  period  required  for  printing 
the  Volume,  would  permit. 

The  Practice  of  the  Courts,  and  the  progress  of  several  interesting  and 
imj)ortant  Cases,  are  subjected  to  the  view  of  the  Lawyer  and  the  Student,  in 
a  way,  which,  it  is  hoped,  will  not  only  relieve  the  labour  of  reft  rence,  but 
may,  in  some  measure,  assist  in  the  advancement  of  knowledge.  Such  at 
least  ought  certainly  to  be  tlie  case,  if  the  utility  of  the  Digest  is  increased  in 
due  proportion  to  the  enlargement  of  its  size. 

To  render  the  Volume  portable,  and  to  prevent  any  mmecessary  addition 
to  its  bulk,  the  Cases  are  indexed  under  the  names  of  the  Plaintiffs  only  in 
general :  but  in  three  instances  they  are  also  indexed  under  the  named  of 
the  Defendants,  viz.  1st,  Such  as  have  been  decided  in  more  Courts  than 
one,  in  con^quence  of  Writs  of  Error,  or  Appeals ;  2dly,  Ejectment  Cases ; 
aiKl  3dly,  Sessions  and  Settlement  Cases ;  and  all  other  Case^  where  the  King 
is  nominal  Plaintiff. 


Hilary  Term,  1812. 


JUDGES,  ^c. 

DURING  THE  PERIOD  INCLUDED  IN  THIS  DIGEST* 


IN  THE  COURT  OF  KING'S  BENCH. 

CHIEF  JUSTICES. 

The  Right  Hon.  William  Earl  of  Mansfield  : 
His  Lordship  was  not  able  to  attend  the  Court  after  the  first  Day  of  Michaelmas 
Term,  1785,  and  rest^ied  his  Otiice  on  Juue  4.  1788,  having  held  it  nearly 
32  Years. —  He  was  succeeded  by 

The  Right  Hon/Lloyd  T.ord  Kenyon, 

Appointed  June  9th,  and  took  his  Seat  Jutu  1  Ith,  1788. 

Died  in  ////ary  Vacation,  1802,  and  was  succeeded  by 

The  Right  Hon.  Edward  Lord  Ellenbobough* 

Appointed  Jpril  12th,  and  took  his  Seat  Mai/  7th»  1802. 

PUISNE  JUDGES. 

Hon,  Edward  Willes,  Esg. 

Died  January  14th,  1787. 

Hon.  Sir  William  Henry  Ashhurst,  Knt. 

Resigned  in  Trinitj/  Term  17f).9. 

Hon.  Francis  Buller,  Esq.  afterwards  Sir  Francis  Buller  ; 

Created  a  Baronet  Trinity  Vacation  17S9  ;  resigned  in  June  1794,  aud  went 

to  the  Common  Pleaa. 

Hon.  Sir  Nash  Grose,  Knt. 

Appointed  Febniari/  17  87. 

*    Hon.  Sir  Soulden  Laurence,  Knt. 

Appointed  «/ifn«  ilS^^t  from  the  Common  Pleas  where  he  had  been  appointed 

Hilary  Vacation  preceding. 

HoK.  Sir  Simon  Le  Blanc,  Knt. 

Knighted,  and  took  hb  Seat  on  the  Resignation  of  Sir  W.  H.  Ashhurst, 

6th  June  1 79.9. 
Hon.  Sir  John  Bayley,  Knt. 
Appointed  Hilaiy  Vacation  1808,  on  ihe  Resignation  of 
Sir  Soulden  Laurence,  who  returned  to  the  Common  Pleas. 


IN  THE  COURT  OF  COMMON  PLEAS. 

CHIEF  JUSTICES. 

'The Right  Hon.  Alexander  Lord  Loughborough, 
j^ppoinled  Lqrd  Chai^cellor  Hilary  Te:m  1793;  and  succeeded  in  the  same 

Term,  as  Chief  Justice,  by 

The  Right  Hon.  Sir  James  Eyre,  Knt. 

Died  in  THnity  Vacation  1799- — Succeeded  by 

The  Right  Hon.  John  Lord  Eldon,  who  was  appointed  in  the 

same  Vacation;  under  the  Authority  of  39  G.  3.  c.  113. 

Appointed  Lord  Chancellor  /i<7ary  Vacation  KSOl,  but  presded  as  Chief 

Justice  till  JStM/fT  Vacation  1801,  when  he  wa^  su^eeited  by 

The  Right  Hon.  Richard  Pepper  Lord  Alvanlky, 

Appointf!d  Easter  Vacation  1801 ;  Hied  Hilary  Vacaiiou  1804 — Succeeded  by 

Sir  James  Mansfield,  Knight. 
Appointed  fiaft^r  J^m,  1  SU4f 


6  JUDGES,  &c. 

PUISNE  JUDGES/ 

IN  THE  COURT  OF  COMMON  PLEAS. 

Hon.  Sin  Henry  Gould,  Knt.    Died  Hilary  Vacation  J794. 
Hon.  John  Heath,  Esq. 

Hon.  Sir  John  Wilson,  Knt.    Died  in  Trinity  Vacation  1793. 
Hon.  Sir  Giles  Rook,  Knt.    Apj^ointed   Michaelmas  Term  1793. 

Died  MMry  Vacation  1808. 
Hon.  Sir  Souldbn  Laurence,  Knt.    Appointed    Easier  Term    179I, 

Removed  to  tbe  Court  of  K.  B,  in  June  1794. 

Returned  to  C.  P.  on  the  death  of  Sir  G*  Rook. 

Hon.  Sir  Francis  Buller.  Bart.    Came  from  the  K.  B,  in  June  1794* 

Died  in  Easier  Vacation  1800. 
Hon.  Sir  Alan  Chambre,  Knt.    Appointed  £i»^<t  Vacation  1800. 


ATTORNIES-GENERAL. 

Richard  Pepper  Arden,  Esq. 
Promoted  to  be  Master  of  the  Rolls,  and  Knighted  THntlly  Vacation  1788. 

Sir  Archibald  Macdonald,  Knt. 
Appointed  Trinity  Vacation  1788 ;  promoted  to  the  Office  of  Chief  Baron  of  the 

Exchequer,  Hilary  Terra  1793. 

Sir  John  Scott,  Knt. 

Appointed  Hilary  Terra  1 793  ;  promoted  to  the  Chief  jHsticeship  of  C.  P, 

Trinity  Vacation  1799;  ^ad  created  Bacon  Eldan, 

Sir  John  Mitford,  Knt, 

Appointed  Trinity  Vacation  1799. 

Resigned  Hilary  Vacation  1801 ;  and  chosen  Speaker  of  |he  House  of  Commons. 

Sir  Edward  Law,  Knt. 

Appointed  Hi/or^  Vacation  1801  ;  promoted  to  the  Chief  Justiceship  of  K.  p, 

Hilary  Vacation  1802;  and  created  Baron  Elleuborough* 

The  Hon.  Spencer  Perceval,  Appointed  Hilary  Vacation  1802. 

Sir  Arthur  Plggqtt,  Knt.  Appointed  Hilarif  Term  1806. 

S)|t  VicARY  GipBS,  K^T.    Appointed  .^^rrTena  18Q7* 


SOLICITORS-GENERAL. 

Archibald  Macdonald,  Esq.  "\ 

Sir  John  Scarj,  Knt.  f  Promoted  to  be  Attornies-Gcncral, 

Appointed  Tnnt/^  Vacation  1,88.         V     See  above. 
Sir  John  Mitford,  Knt.  I 

Appointed  Hilary  Term  1793.  J 

Sir  William  Grant,  Knt.    Appointed  Trinity  Vacation  1799. 
Resigned  //t'/jry  Vacation  1801.    Appointed  Master  of  the  Rolb, 

Easter  Vacation  1 801 . 

The  Hon.  Spencer  Perceval. 

Appointed  Hilary  Vacation  1801.     Promoted  to  be  Attorney-General. 

Thomas  Manners  Sutton,  Esq.    Appointed  Hilary  Vacation   180?, 

Promoted  to  the  Office  of  a  Baron  of  the  Exchequer  Hilary  Term  1 805, 

Sir  Vicary  Gibbs,  Knt.     Appointed  Hilary  Term  1805. 

Promoted  to  he  Attoniey-GeneraK 

Sir  Sa1«uelRomilly,  Knt.    Appointed  Hilary  Term  I8O6. 

Sip  Thomas  Plumer,  Knt.    Appomted  Easta'  Term  lb07n 


SEEJEAJ^TTS. 


JEaster  Term  17S6. 
Georgb  Bond,  Esq.    MottO'^Haredttas  d  Legihus. 

Michaelmas  Term  1786. 

John  Wilson,  Esq.  on  his  being  made  one  of  the  Justices  of  C.  P. 

Seeundis  Laborihus. 

Hilarjf  Term  ITS?. 

Sir  Alex.  Thompson,  Kiit.  on  his  being  appointed  one  of  the  Baiwtis  of  the 

Eieheqwr. 
Simon  lb  Blanc,  Esq. 
SouLOEN  Laurence,  Esq. 

Revereniia  Lesum. 

Easter  Term    1787. 
William  Cockell,  Esq.— S/a<  Lege  Cmona. 

Michaelmas  Term  1787. 

C.  RuNNINGTON^Esq.    "J 

S.  Marshall,  Esq.         >  Paribus  se  Legibus, 
J.  Watson,  Esq.  } 

Trinity  Term  1 788. 

Lloyd  Lord  Kenyon,  on  his  being  appointed  Chief  Justice  of  IT,  B 
Ralph  Clayton,  Esq. 

Quid  Leges  sine  Morihus  ? 

MichaSfmas  Tetm  1789- 
J.  W.  Rose,  Esq.  chosen  Recorder  of  London. — Vitimn  Lege  Regi 

7>'iim7^  Term  1794- 

S.  Hey  WOOD,  Esq,  \  r^^,^  c^,:  „#  nk^: 
J.  Williams,  Esq.  l^S^"^  "^^  «'  ^•*^'- 

Hilary  T^tm  1796. 

A.  Palmer,  Esq. — Evaganti  Fr€ena  Licentia. 

Easter  Ttim  1796. 
S.  Shepherd,  Esq.^Xie^'^  emendes. 

Easter  Term  1798. 

B.  J.  Sbllon,  Esq. — Respice  quidmoneant  Leges. 

Hilary  Terra  1799- 
J.  Vaughan,  Eaq.— Paribus  se  Legibus  amba. 

Tigmity  Term  1799- 


SERJEANTS. 

TViHiV^  Vacalion  1799* 

Sir  J.  Scott,  created  Baron  FJdon,  on  his  being  appointed  C.  J«  of  C  P. 

Rege  incaiumi  mens  amnUmd  nna^ 

Sir  Alan  Chambrb,  on  bein^ appointed  Baron  of  the  Exchiquer^ 

Majorum  instituta  iueri* 

Hilary  Term  1800. 
W.  D.  Best,  Esq. — UhaioM  in  Ugibus. 

Trinity  Term  1 800. 

BoiERT  Graham^  Esq.  on  being  appointed  a  Baron  of  the  Exehepur^ 
Arthur  ONSLOW^Esq. 

Eiplaeitum  bcti  campanitefaedu$. 

ft 

Hilary  Term  ISOl. 
W.  H.  Prabd,  Esq.-^Foederis  aquas  dkamus  leges* 

Hilary  Vacation  1802. 

Sir  £.  Law,  created  Baron  Eilenborougfa  on  being  appointed  C.  J.  of  England. 

Positis  miteseunt  secula  heUis. 

Easter  Ttrm  1804. 

Sir  J.  Mansfield,  Knt.  on  being  appointed  Cb.  J.  of  C.  P. 

Serus  in  Ccdum  redeas. 
Sir  T.  M.  Sutton,  Knt.  on  being  appointed  a  Baron  of  iheExchefuer. 

Hie  ames  did  pater  atque  princeps* 

Easter  Term  1 807. 

Sir  George  Wood,  Knt.  on  being  appointed  a  Baron  of  the  Exehefuer. 

Maribus  onus,  Ugibus  emendes. 

Easier  Term  ISOS. 

William  MANLET,Esq.'} 

Albert  Pell,  E^q.         i  Pro  Rege et  Lege* 

William  Rough,  Esq.  ) 

Easter  Term  ISOp. 
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TITLES   AND   REFERENCES. 


A. 


Abandonment,  See  Insurance  T. 


Abatement. 

I.  Action ;  what  shall  abate  it  1 

II.  What  may  or  may  not,  or  roust  be 
pleaded  in  abatement  ib, 

III.  Mode  of  pleading  9 

IV.  Time  of  pleading  S 

V.  Judgment  on    a  plea  in  abate- 
ment 4 

Absence  of  Hired  Servants. 
See  Poor  {Settlement)  V. 

Abstract  of  Title  Deeds. 
See  I  rover m 

Acceptance  of  Bills  of  Exchange; 
See  BUU  of  Exchange  1. 

Acceptance  of  Goods ; 
See  Ship, 

Acceptance  of  Rent ; 
See  Landlord  and  Tenant  II. 
Power, 

AccoBD  and  Satisfaction; 
See  Agreements  1. 
Assumpsit  II. 
Pleading  VII. 

Account  stated  ; 
See  AssumpsU  lllm 
Infant, 

Accounts  (Overseers); 
See  Poor  Overseers  II. 

AncNOWLEDGMBVT  of  liability; 
See  Partners* 


Act  of  Bankruptcy ; 
See  Bankrupt  I. 

Act  of  God; 
See  Covenani  II. 
Carrier, 

Acts  of  Parliament; 
See  Statutes. 

Action; 

See  Abatement  1, 

Action  on  the  Case. 

Assumpsit 

Bankrupt  II.  III. 

Baron  and  Feme  I. 

Bills  of  Exchange  lU 

Court  Martial. 

Infant, 

Inferior  Court, 

Joinder  in    Action,   and  JotnH 

Action, 
Jurisdiction, 
Limitation  of  Aetions. 
Pleading. 
Practice, 
Waste, 

Action  on  the  Case  ; 

I.  Case    and  Trespass;     distinclion 
between        -  -  -  4 

[And  see  Trespass:  False  Imprison^  ' 
ment ;  Limitation  of  Actions  ;  and 
Div.  VL] 

II.  Consequential  Damages  by  Neglect, 

&c.  -  -  -  5 

[And  see  Forfeiture, 

Insurance  II.  &c,  IX.] 

III.  Consideration      • 

b 


u 


AC] 


TABLE  OF  TITLES,  &c. 


Action  on  the  Case  (cmUinued.) 

IV.  Crim.  Con.  Seduction,  &c.        7 

V.  Deceit    -  -  .  ib. 
And  see  Warranty. 

YL  Malicious  Prosecutions,  or  other 
"  Malicious  or  Wilful  Ijyurif^  8 

(And  see  False  Imprisonment:  LibeL) 

Action  Penal 
See  Penal  Action. 


Acquittal; 
Ste  Actum  on  the  Cast  VL 
Justices  L 

Addition; 

See  Abatement  IV. 
Affidavit  I. 

Administrator;  Stt  Executor. 

Admiralty; 

I.  Jurisdiction. 

.    (And  see  ProMbiti  on 

II.  Prize*      -  - 

(And  see  Print-Money,) 

Admission; 

See  Copyhold  II.  IV. 
^ectment  I. 

Adultery; 

See  Action  on  the  Case  IV. 
Baron  and  Feme  II.  III. 

Advowson;  seeQuare  Jmpedit. 

Affidavit; 

(And  see  Jvrv;  Vepnu.) 

I.  To  hold  to  Bail 

II. ill  Penal  Actions 


9 

10 


n 

15 

16 


III.  Entitling  (and  sea  post  VI.) 

IV.'  On  Judgments  in  Criminal  Cases; 

as  in  Aggravation,  &c.         -         1? 

(And  &ee  Indictment  V. 
Practice  XV. 

V.  Supplementary  or  other  additional 
Evideuce ;  and  Counter  Atlida- 
vits  .  -  -17 

VI.  Swrariiig;  the  Mode  and  Juris- 
diction      •  p  -        ]8 

African  Company; 
See  Bond  IV. 

Agent  ; 

I.  M^bere  liable  to  sue  or  be  sued 
personally  -  -  ]i) 
(And  »ee  Action  on  the  Casell. 

Insurance  II.  IX.) 

II.  How  far  his  Principal  b  bound  by 
bis  Acts     ...        t^. 

(And  see  Deed  . 

Insurance  y.) 

Acs:  NT  for  Prize;  see  Prize  Agent  * 


[AN. 

Agreements; 

I.  Of  the  Interprelation  and  Operation 
of  .  .  -  <2o 
(And  see  Assumpsit  V. 

Bankrupt 

Baron  and  Feme  IV. 

Frauds^  Stat,  of.) 

II.  Fraudulent,  illegal  or  void ;  or  the 
contrary  -  -  -  22 
(And  see  Assumpsit  IV.  &  VI. 

Frauds,  Stat,  of.) 

III.  Non-performance;  what  shall 
excuse  -  »  •  24 
(And  see  Ship.) 

Aid  Prater; 
See  Abatement  II.  III. 

Alderman; 
See  Corporations  iVr 

Ale  Licekces; 
See  Indictment  l. 

Alien;  •  ..  •>        25 

And  see  Affidavit  I. 

Agreement  III. 
Insurance  XII. 
Poor  Settl.  VIII. 
Pleading  VII. 

Alimony; 
See  Baron  and  Feme  III. 

Allegiance;  see  Foreign  Laws* 

Alteration: 
See  Bills  of  Exchange  V. 

Ambassador's  Servants, 
See  Arrest  I, 

Amendment: 

In  general  -  •        26 

I.  At  what  Time  allowed        -        H. 

II.  In  Writs  (and  see  V.)       -         27 

III.  In  Judgments     -  -^28 

IV.  Ill  intermediate  Proceedings     29 
'V.  In  Records,  <S:c.    ^  -        ib. 

(And  see  II.) 

Amercement  •  «>       31 

America         «  •  •       ib^ 

And  see  Covenant  VllL 
Foreign  Laws. 
Insurance  Xll.  Xlli:       . 

Amotion  of  Corporate  Officers; 
Sec  Corporation  i¥f  ' 
Mandamus. 
Quo  Warranto. 

Ancient  Demesne; 
See  Abatement  liL 


TABLE  OP  TITLES,  &d. 


ANiJ 

Annuity. 
L  CoDsideratioo  of;    what  shall  be 

good  -  -  -        31 

IL    Deeds  granting ;    in  what  Cases 

void  -  -  -        35 

(And  see  Div.  IV.  V.) 
IIL  Forfeiture  of       -  -        ib, 

IV.  Registry;  what  Annuities  must  be 
registere<i,  undef  stat.  17.  G.  3. 
c.  ^6,  and  when      -  -        33 

(^c  ante  IL  and  post  V.) 

V.  Memorial  for  registering; 
Requisites  of         -  -        34 

(And  see  ante  IL) 

VI.  Relief  I  Mode  of  granting  by  the 
Courts  -  -  -  37 
(And  see  Bmd  lU.) 

Surety, 

Appeal  -         -  -       39 

And  see  Poor  (Rate ;  and  Removal.) 
Mandamus  L 
Sessions* 
Taxes. 

Appeahance; 
See  Attorney  V\. 
Practice  XI I L 

Appointment  ; 
See  Devise. 

Umitations. 
Poor  (Overseers)  L 
Power. 
Appoetiontment  ; 
See  Covenant  1. 
Skip» 

Appeentice     -         <-  -40 

And  see  Bills  of  Exchange  IX.       , 

Corporations  L 

Evidence  IV. 

Habeas  Corpus. 

Mandamus  11. 

Poor  (Settlement)  I. 

Stamps. 
Ap^eovbment;  see  C<omiR<m  IL 

Appuetenant; 
Sec  Pew. 
Ttthes. 

Arbitsation  and  Aebiteatoe  ; 
See  Award. 

Aeguino  Cases;  see  Practice U. 

Army;  see  Soldiers. 

Aeebaes  ;  see  Distress  1 3i 

Arrest  ; 
Aud  see  Bail;  Sheriff. 

PractireWiU. 
I.  Who  arc  privileged  from,  and  in 
what  Cases,  and  of  Re>a  tresis      40 
(And  see  tit.  ^/i>?i ;  Bail  l.) 


[AS. 


w« 


42 


ib. 
43 


Arrest  (continued.) 

II.  On  Escape  •  ^ 

(And  see  Escape. 

ShaijFm.) 
IIL  Fees  on  -  • 

IV.  On  Sunday 

V.  Warrant 

Arrest  of  Judgment; 
Sse  Excise. 

Judgment  IIL 

Articles  of  the  Peace  ; 
See  BaUVll. 

Articles  of  War; 
See  Evidence  X. 

Assault  and  Battery; 
See  Costs  L. 

Assets  ;  see  Executor  IL 

Assignees; 
See  Bankrupt  IL 
Covenafi  L 

Assignment; 
See  jBt7/#  of  Lading* 
Chose  in  Action. 
Deed. 
Office  and  Officer. 

Assize;  see  Sesin. 

Assii^E,  Clerk  of;  see  Officer. 

Assumpsit; 

(And  see  Agreements.) 
I.  General  Indebitatus  Assumpsit    43 
IL  Consideration;  what  shall   jfaise 
an  Assumpsit  .       •     .        44 

(And  see  Action  on  the  Case. 
Baron  and  Feme  IIL 
Evidence  L 
Executors  II. 
Lien. 
Partners. 
&mgghng.) 
IIL  Assumpsit  on  express  Promises 
or  special  Agreements         -        46 

IV.  Assumpsit  on  behalf  of  third 
Persons  -  -  -  47 
(And  see  Frauds,  Statute  of) 

V.  Assumpsit  for  Money  puid,  laid 
out,  ^c.  -  .  -  -  48 
(And  see  Partners.) 

VI.  Assumpsit  for  Money  had  and 
received     -  -  -        4J> 

(And  see  Afrreement  IL 
Annuity  VI. 
Partners 
Statutes.  , 
Ji^ager.) 


w 
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53 


55 
55 
56 


Attachment'; 

(See  Arrest  IV.) 

I.  Against  SheriflFt 
(And  se^  Sheriff"  IV.) 

II.  Against  privileged  Persons 

III.  Against  others  for  Contempt 

IV.  Interrogatories  on 

Attachment  (Foreign); 
See  Inferior  Court. 
Bankrupt  II. 

Attainder; 

See  Poor  (Settlement)  IL 

Attendance  ;  See  Practice  I. 


Attoenby; 

(And  see  Agreements  II* 
Practice  X. 
Prisoner  L 
Set-off. 
Witness  II.) 

I.  Admission  and  Clerkship;  Rules  as 

to  -  -  56 

II.  Certificate;  when  necessary;  and 
action  for  want  of  -  5? 

III.  His'Bills ;  Taxation  and  Payment 
of  -  -  ib. 

IV.  His  Privilege  -  58 

V.  Summary  Jurisdiction  of  the  Court 
over  -  "69 

(And  see  6  £.  R.  U3.) 

VI.  His  Liability  on    Undertakings, 
&c.  •  -  ib, 

Attoenby  Gbnbbal; 

His  right  of  filing  Informations ; 
See  Quo  Warranto 
Smuggting. 

Attorney,  Warrant  op; 
See  Baron  and  Feme  IL 
Judgment  IV. 
Prisoner  I. 

Attornment;  See  Statute. 

Auction  ;  6o 

See  'Evidence. 
Tiwer. 

Auditor;  of  the  Chamberlain's  and 
Biidgeniaster's  Accouula  of  tlie  City 
of  London. 

See  Mandamus  IL 

Augmentation  of  Livings; 
See  Donative. 

Average  ;  See  Assumpsit  IL 

Insurance  VII L 

Averment; 

See  Action  on  the  Case  III. 
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Averment  (continued.) 
Assumpsit  IL 
Evidence. 

Perjury- 

Pleading  IL  X.  XL  XIIL 


Avowry  ; 

See  Landlord  and  Tenant  IV. 
Replevin. 
Setoff. 
Pleading  VIL 

Authority  ; 
See  Baker. 

Bills  eg  Exchange  I. 

xA0M»* 
Partners^ 

Award. 

I.  Submission ;  Effect  of        -        Si 

IL   Afbitrafor  and   Umpire;    Power 

of :  and  Validity  of  Awards         6'S 

III.  Performance;    of  enforcing  or 
relieving  against  •  63 

(See  Attachment  III. 
Bail  I. 

Pleading  I  L  VIII. 
Stamps.) 

IV.  Reference;      what     may      b« 
referred         -  -  65 


B. 


Bail; 

(And  see  Practice  III.  X.) 

I.  On  Arrest-  or    re-Arre$t  in  Civil 
Cases  -  -  i)5 

(And  see  Affidavit  I.  11. 
Trover^) 

II.  Of  the  Bail   Bond  ;   and  Actions 
thereon  -  67 

(And  see  Practice  III.) 

III.  Scire  Facias,  or  other  Proceed- 
ings against  Bail  •  6$ 

(And  see  Amendment.. 
Venue  I.) 

IV.  Surrender  of  Priib  i)»al     -         69 
(Aud  see  Attachment  L 

Practice  III.) 

V.  What  else    shall    discharge   the 
Bail  -  -  71 

(And  see  Alien 
Arrest  L) 

VI.  Writ  of  Error;    iU    Effect   a» 
relates  to  the  Bail;    and  of  Bail 

72 


on  -  - 

(And  nee  Error  IL 
Ouilanny. 
VIL  Bail  in  Crimioat  Cases 

Bailiff;  See  Sheriff. 

'Brespass* 


75 
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Bailmbnt;  Set  Trover. 

Bakbb  -  •  74 

Bankkr; 

See  Action  on  the  Case  IT, 
Bankrupt  VI.  X. 
Interest. 
Iden. 

Bank  Notbs. 

See  Afidavit  L 
Annuity  L 
Indictment  IV. 
Tender. 

Bankrupt. 

L  Act  of  Bankruptcy;    what  shall 
be,  and  its  Effects  ay  relation     74 
IL  Assignees,   what  vests   in  them; 


[BIL.        t 

Baron  and  Fbmb« 

I.  Acrions  by  or  against         -        91 
(And  see  Abatement  IV.) 

II.  Feme  Covert ;  when  she  may  be 
considered  as  a  Feme  Sole ;  what 
she  may  do :  and  of  Articles  of 
Separation    .  *  92 

(And  sec  Arrest  I. 

Bankrupt  IL) 
Infant- 

III.  Debts  of  the  Wife;  what  the 
Husband  is  liable  for         -  9^ 

(And  see  ante  1 1.) 

IV.  Marriage;    Agreements  between 

9S 

Barratry  ;  See  Insurance  III. 


and  of  Actions  by  them        -      70 
(And  see  Assumpsit  VL 
Error  1. 
Insolvents. 
Usury, 
siBd  post  Diy.yilLX.) 
IIL    Bankrupt;     of    his    Personal 
Rights  and  Duties  •  80 

(And  see  Arrest  I. 

Jurisdiction) 

IV.  Certificate;  of  obtaining;  and 
to  whdt  Actions,  &c«  it  shall  be 
a  Bar  *  -  t^. 

(And  see  Div.  V.  VIIL 
Assumpsit. 
BaU  V. 
Pleading  I.) 

V.  Debts ;  what  may  be  proved  un- 
der the  CoramissitiU  -         83 

(And  see  Div.  IV  ;  and  Statutes.) 

VI.  Notice  of  Bankruptcy,  whom 
it  shall  affect  -  85 

(And  see  Assumpsit  VI.) 

VII.  Petitioning  Crt'ditor         -       85 
(And  see  Div.  I.  Bond  IH.) 

VIIL  Preference    to    Creditors,     by 

the  Bankrupt,  when  legal  80' 

(And  see  Div.  II.) 

iX.  Trader ;  who  shall  be  considered 

as  -  -  88 

X.  Trust   Property;     the  Eflfcct  of 

Bankruptcy  on ;  and  what  shall  be 

considered  as  such  .    '       89 

(And  see  Div.  IL 

Bills  0/  Lading* 
Statutes. 

Bar»  Pleas  in; 

See  Pleading  VIL  . 

Baron  and  Feme  ; 
And  see  Attorney  III^ 
Evidence  VL 
Fine. 

Landlord  and  Tenant  IV. 
Witness  III.) 


Bastards.  -  -         9^ 

(Aud  see  Justices  IIL 
Soldiers  I.) 

Bequest  ;  See  Devise. 

Bill;  See  PracfiVe  XXIIL 

Bill  in  Equity  ;  See  Evidence  IV, 

Bill  of  Exceptions. 
See  Error  III. 
Costs  IV. 

Bills  of  Exchange  and 
Promissort  Notes. 
(And  see  Bankrupt  IV.  VIIL 
Pleading  IL 
Stamps!) 
I.  Acceptance;  w'hat  shall  be;    arfd 
Acceptor  how  lir^ble  -         97 

,  IL  Actions  on  Bilis»  &c.        -        99 
(And  see  Assumpsit  I.  VL 
Bail  I. 

Baron  and  Feme  IL 
Inquiry,  Writ  of. 
Pleading  VIL 
Trover. 
IVitness  I.) 
IIL  Days  of  Grace  -  1 00 

IV.  Ficti(ioui«  Bills  or  Notes      -     ib, 
Vs  Bills  or  Notes  forged   or  altered 

101 

(And  see  Indictment  VI.) 

Indorsement ;  see  Bankrupt  X. 

VL  Negociahle;  what  shall  be  con* 

sidered  as         -  -  ib. 

VIL    Notice;   what  necessary,    and 

in  what  Cases  -  ib, 

(And  see  Div.  VIIL,  Assumpsit  VI* 

VIIL  Protest ;  where  necessary    105 

(And  See  Div.  VII.) 
IX.    Void   or  illegal,  or  unprcduc-* 
tive  -  •  lb. 

(And  see  Uswry. 
Wager. 


▼i 
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Bills  of  Ladinq  (and  Consigument') 

107 
And  see  Pariners* 

Bill  of  Middlesex  ; 
See   Amendment  IL 
Practice  XXIII. 

Bill  of  Particulars  ; 
Sec  Practice  XVIL 

Bill  of  Sale  III. 

And  see   Bankrupt  VIIL 
Uen. 
Ship. 

Billeting  ;  See  Soldiers. 

Birmingham; 

Ste  Poor  {Settlemeni)  VII. 

Birth,  Settlemeni  by; 

See  Poor  {Settlement)  II. 

Bishop,  Waste  by ; 
See  Prohibition* 

Bishop's  Licence: 
See   Assumpsit  VI. 
Mandamus  II.  III. 

Blood,  whole  and  half. 
See  Descent* 


BpND. 

And  see  Deed  IVitness  V. 

I.  Limitation  of  Action  on      •      111 

II.  Of  Indemnity,  Suretyship,  and 
other  Joint  Bonds^  and  of  Contri- 
butions thereon        -  -      ib, 

III.  Penalty  and  Damages  -  113 
(And  see  Penalty.) 

IV.  Condition  -  t^. 
(And  see  BUlsof  Exchange  VIIL 

V.  Consideration.  -  114 
(And  see  Wager*) 

Books ; 

See   Evidence  \\* 
Inspection* 
Literary  Property* 

Borough  Court  ;  See  Manor.        n 

Bottomry,  See  Admiralty  h 

Bottomry  Bond  ; 
See  Insurance  VL 

Bridges  -  -         114 

And  see  Action  on  the  Case  II. 
Rivei's, 
Sessions. 


Brokerage;  See  Indictment  IV. 

Buildings; 

See  Ijmdlord  and  Tenant  III. 

Burgage  Tenement; 
See  Quo  Warranto  III. 

Burglary  :  See  Indictment  I. 

Bushel;  See  Weights  and  Measures. 

Butter  ;  See  Custom. 

Bye-Law  ;  See  Corporation  h 

c. 

Callis  ;  See  Sewers. 

Cambridge;  See  Corporation  IIL 

Canal; 

See  Action  on  the  Case  IIL 
Navigation  Share* 

Cancelling  Deed. 

See  Deed. 

Pleading  II. 

Canon  ;  See  Chichester  Church. 

Visitor. 


Broker 

And  see  Set-^m 


115 


Carrier  -  -  ll6 

(And  see  Bills  of  Lading.) 

Carts  ;  See  Taxes. 

Case  ;  See  Action  an  the  Case. 

Casting  Vote; 

See  Corporations  I. 

Cattle  Gate; 

See  Poor  (^Settlement)  VIIL 

Cellar;  See  j^er/ineR^. III. 

Certificate; 

Of  Justices  of  the  Peace        •      118 
See   Attorney  II. 
Bankrupt  IV. 
Costs  I. 
Practice  IV. 
Lien  VI. 
Ship. 
Poor  {Settlement)  III. 

Certiorari. 

I.  In  what  Cases  grantable    •       118 

II.  On  whose  Application;   and   in 
what  Manner  -  119 

(And  see  Costs  VIIL) 
IIL  Costs  on  -  «        120 

IV.  Returns  to  •  ih. 
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Challenge,  to  fight; 
See  Information. 

Chambers  in  the  Inns  of  Courts. 
See  EjectmaU  I.  ^ 

Changing  Venue;  See  Venue  II. 


CON. 


€lerk  of  the  Papen  and  Day-Rules. 
See  Officer. 

Clerk  of  the  Peace;  See  CasU  IX. 


Chapel ; 

See  Mandamua  IL 
Quare  ImpediL 

Charitable  Uses  ; 
See   Devise  VI. 
Mandantua  II. 

Charity  ;  See  Vtsiior. 

Charter ; 

See  Corporation  II. 
Usage* 

Charter  Party  ; 

See   Bills  of  Lading. 
Covenant  II. 
Pleading  II. 
Ship. 

Chattel  Interest; 
See  Devise  IX. 

Chester  ;  See  Cgunty  Palatine. 

CHICHEiSTER  ChURCH 

See  Mandavms. 
Visitor, 

Children ; 
See  Isme* 

?ow  (Settlement)  II.  III. 

Chosr  in  Action 

(And  see  Bankrupt  X.) 

Church ; 

See  Mandamus  I.  IL 
Pew. 
Prohibition. 

Churchwardens 

See  Overseers. 
Power. 
Prohihition.  - 
Quo  WarrantOm 

Churchyard,  Fence; 
See  Ntw  Ttial. 

Circuity  of  Action; 
See  Judgment  IIL 

Clbrk  ;  See  Bond  II. 

Clerk  of  Arraigns  and  Assize. 
Sec   Officer. 
Statutes  IL 


120 


120 


120 


Coals: 

See  Statutes  I.  IL 
Fenue  L 


120 


Cognovit; 

See  Practice  X. 
Prisoner  L 
Stamps. 

Coin,  diminishing ;  See  Bail  VII. 

College; 

See  Quo  Warranto  II. 
Visitor. 

Colliery  ;  See  Covenant  VI. 

Commander,  Military. 

See  Action  on  the  Case  VI. 
Agent  I. 
Court  Martial. 
False  Imprisonment. 

Commencement  of  Action. 
See  Amendment  IL 

Umitatitm  of  Actions. 
Practice  XXIII. 

Commission  of  Bankrupt ; 
See  Bankrupt. 

Commission  del  Credere 
See  also  Broker* 
Set-qjgr. 

Commitment; 
See  Bail  VII. 
^  Bankrupt  lit. 
Habeas  Corpus. 
Justices  II, 

Committitur;  See  Practice  X. 

Common  ; 
I.  Prescription,  &c.  for 

And  see  Pleading  VIIL  XIL 

IL  Inclostire  and  Approvement 

III.  Surcharging  or  otherwise  injuring, 

and  the  Remedies  for  122 

Competency  of  Witnesses; 
See  Witness. 

Composition  with  Creditors; 
See  Agreements  I.  II. 

Compounding  Prosecution; 
See  Pleading  VII. 

Concealment  ;  See  Insurance  V. 

Conclusive  Evidence  ; 
See  Evidence  I. 


120 


121 


ttii. 


CON.] 


TABLE  OF  TITLES,  &c. 


[COR. 


Condition  ;  See  Bimd. 

Devise  I. 

Condition,  Coociirrent  or  Precedenl. 
See  Actiim  an  the  Case  IlL 
Cnvenant  IL  IlL 
Devise  L 
Pleading  |L 

CovDiTioNs  OF  Salb; 
See  Auction. 
Warranty. 

Confession; 

See  Evidence  VI. 

Consequential  Damages  ; 
See  Action  on  the  Case  IL 
Escape. 

J'surancelh  IX. 
Jurisdictionm 

Consideration. 

See  Action  on  the  Case  IlL 
Annuity  I. 
Assumpsit  II. 
Bond  IV. 

Consignment,  Consignob  ;  &o. 
See  Bills  of  Lading. 

Conspiracy: 

See  Certificate  of  Justices. 


Constable;      ,  -  • 

See  Cmnty  Rate. 
Office. 

Construction  ; 
See  Agreements  I. 
Covenant. 
Devise  IL 

Consultation; 
Sie  Prohibition. 

Contempt  of  the  Court; 
See  Attachment  III. 
Court,.  Contempt  of. 
Feigned  Issue. 

Contingent  Remainder; 
See  Devise  I. 
Limitation  IL 

Continuances; 

See  Limitation  of  Actions. 
Practice  X. 

Contract: 

See  Agreement. 

Action  on  the  Case  IL 
Pleading  IL 

Contribution  ; 
See  Assumpsit  V» 
Bond  11. 


122 


Conversion  ; 
See  Trover. 


Conveyance; 
See  Deed, 
Ejectment. 

Conviction  ; 

I.  Evidence,  Statement  of  12t 
(And  see  Game. 

Penal  Action,  6cc.) 
IL  Form  of  -  123 

And  tee  Certiorari  IV. 
Indictment  III. 
and  post  Div.  HL  IV. 

III.  Game  Laws  -  125 
And  see  post  V.  and  tit.  Game. 

IV.  LolttryAfts  -  125 
And  see  Lottery. 

V.  Separate  Penalties  •  125 
And  see  Game  Laws. 

Litermy  Property. 

VI.  Quashing  or  appealing  from    125 
VI L  Surplusage  in  -  126 

Conusance ; 

See  Jurisdiction. 
Trespass. 

Co-OBLiGOB  ;  See  Witness  L 

Co-PARCENBRs; 

See  Quare  Imp  edit. 
Devise  1. 

Copyhold*; 

.    L  Genecal  Matters  relating  to       126 

II.  Customs  relating  to  127 
And  see  Custom. 

Manor. 

III.  Enfranchisement  of  128 

IV.  Fines  on  Admission  128 

V.  Forfeiture  of  -  129 
(And  see  Ejectment.) 

VI.  Surrender;  Effect  of  130 
VIL  Timber               •                 131 

Copyright  ; 

See  Literary  Property. 

Corn; 

See  Devise  IL 
Stomps. 
Trespass  I. 
Weights  and  Measures. 

Coroners  -  •  131 

Corporations  ; 

And  see  Mandamus. 

Poor  Settlement  VIIL 
Quo  Warranto. 
I.  Bye  Laws,  of  their  Making ;  and 
of  Actions  on  them  -  131 

IL  Charters,  their  CoDstructioD,  &c. 

132 


COR] 

Corporation  (ecniinued.) 

HI.  Dnsolution  and  Ktfvival  133 

IV.  Officers;  their  Quali6cation, 
Election,  &c.  -  134 
(And  see  Office  and  Officers.) 

V.  Actions  and  Proceedings  by  and 
against  Corporations  -  137 
And  see  Action  on  the  Case  II. 

Quo  JVarranto, 

Costs.  -  -  -        133 

And  see  Attorney  III. 
Certiorari  ilf. 
Inferior  Court, 
Inquiry. 

Mandamus  III.    . 
SH-off. 

I.  Damages,  where  Costs  shall  be  go- 
verned by  ;  and  of  the  Certificate 
of  the  J  lid  »e  138 
(And  see  Title,  Inferior  Court.) 

II.  Executors,  where  they  shi«Il  he 
liable  to  Costs  -  140 
(And  see  Certiorari  111.) 

III.  Feigned  Issue  -  141 
IV*  Foriu»T  Actions  or  Trials;  Cost> 

of,  when  to  be  paid  -  14  j 

(And  >ee  Div.  II.  Vlll.) 

V.  Juror  withdrawing  -  140 
(And  9Kepost  VI 1.) 

VI.  Where  there  are  several  Counts, 
several  Defendants,  or  various 
Issues        -  -  143 

Pauper.     See  Attaehmmt  III. 

VII.  On  Payment  cf  Money  into 
Court  -  -  14.4 
And  see  Title,  Payment  into  Court, 

VIII  Of  Security  and  Kecognizances 
for  C(»5ts,  aitd  of  Costs  on  luterro- 
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galorirs,  Ac. 
IX.  By  Statute, 


IV.  Joint  and  several 
(And  see  Award  I. 

Pleading  VII.) 

V.  Renewal,  Covenants  for  155 

VI.  Rent  and  Taxes,    Covenants  to 
pay  -  -  156 

VII.  Repairs  &c.  Covenants  for    157 
And  see  Landlord  and  Tenant  III. 
VIlI.'Quiet  Enjoyment,   Title,    kc. 

157 

Coverture; 

See  Abatement  IV. 
■  Baron  and  Femme  I.  IL 

Counsel;  See  Witness  IL 

Count;  See  Pleading  IL 

Counterfeit  Money; 
See  jigreements  IL 
Bail  VIL 

Countermand  of  Delivery  of  Goods: 
See  Agent  IL 

Agreements  IIL 

County  ;  See  Division. 

County  Brtdge  ; 

See  Action  on  the  Case  IL 
Sessions. 

County  Court  ; 
See  Attorney  IL 
Inferior  Courts 


County  Palatinis.; 
Se*:  BaU' Bond  II. 
Practice  XXIV. 
Ely,  Isle  of. 


Covenant;  -  -  ^ 

(And  »cc  Award  I. 
BondUL 
need. 

Landlord  and  Tenant, 
Ij'ose. 

Pleading  \ll. 
I.  Assigness,  how  they  niny  euforre, 
and  who  are   bound   as  sut.h   hy 
Co v«- Bants,   and  how  far  the  A^ 
siiiDor  is  discharged         •-         15C 
And  see  Div.  VI. 

Bankrupt  IV. 
Deed. 
IL  Condition    Precedent,   \%hat  sliall 
be  construed  as  -  151 

{And  see  Div.  III.) 
IIL    Dependent     an*!     Concurrent 
Co\enants  -    •  15 J 

Aud  see  ante  II. 

Action  on  the  Case  IIL 


14) 
147 

'  County  Rate 

150 


159 
159 


County  Stock, 

Court  Baron  ;  See  Manor. 

I  (.'ouRT,  Contempt  (jf    >       .  159 

Court,  Inferior; 
See  Inferior  Court. 
Jurisdiction. 

Court  Leet  ;  See  Amercement. 

Court  MARTtAL  -  iffo 

{Ami  ate  Prohibition :  Soldier.) 

Court  «f  Requests  ; 
See  Inferior  Court. 

Court  Rolls  ; 

See  Evidence  IL 

Inspection  of  Books^  Sji'c. 
c 
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k  pCRE, 

See  Assumpsit  f . 
Mutual  Credit. 
Practice  XXI IL 

(bRKDTTOR  ; 

See  Debtor  and  Creditor. 

Criminal  Conversation  ; 
See  Action  on  the  Case  IV 4 
IS'ew  TriaL 

Cross  Remainder; 
Sqe  Devise  III. 
Limitations  L 

Cruise; 

See  Insurance  XI L 

Curacy; 

See  Assumpsit  Vt. 
Mandamus  W, 
Quare  Impedit 

CuHTEST  (Tenant  by) 

^  Ste  Poor  (SetHtmenf)  IV. 
Ttfitane  tit  Tail. 

Custom      .  ..  ^  l&O 

And  see  Copyhold  L 
Distress. 
Gleaning. 
Weights  and  Measures, 

Custom  or  London  j 

See  ^ron  and  Ffmme  I.  II. 
Foreign  Attachment. 
Inferior  Court. 
Jurisdiction. 

Customary  of  a  Mnnor; 
See  Enidence  II. 

Customary  Kstatb; 
See  Manor.  . 

Customs  on  Men  hant^l^e  ; 
See  Assumpsit  11.. \  I. 
Forfeiture. 
Partners, 
Smugglbig. 

Cy  pRis; 

Ste  Power.  / 

D. 

P  am  AG  ESS 

Se«  Action  on  the  Case  \lp 
BondlW, 
C<rtiorari  L 
'  Common  111. 

Costs  I. 
^   fn^uirjf^ 


[DE. 


Damages  (continued) 

See  Joinder  in  Action^ 

New  Trial. 

Penaltr/. 

Replevin. 
Set-off, 

Trespass  III. 
Haste. 

Day  ;  See  Timet  Computation  of. 

Day,  Rule;  See  King's  Bench  Prison. 

Days  of  Grace; 

See  Bills  of  Fjrchange  III. 

Dead  Bodies,  S'ealing; 
See  Indictment  1. 

Death  of  Deftmdant; 
See  Abatement  I. 
Execulioh  IL 

Debt  ; 

See  Abatement  It. 

Bills  of  Exchange  1 1* 

Executor  I.  IV. 

Interest. 

Landlord  and  Tenant  IV. 

Pteading  It.  V  L  VH.  XIL 

Variance. 

Use  and  Occupation. 

Debtor  zml  Creditor; 
See  A^crecmtnis  L  If. 
Bankrupt, 

Baron  andFemme  IV. 
Insolvent. 
Statutes  \\. 

Deceit  ; 

See  Action  on  the  Case  V, 

Declaration; 
See  Essoign. 
Pleading  it. 
Practice  V. 
Variance  I. 

Declarations;  or  Itnarsay  Evidence. 
See  Evidence  VI. 

Deed  ; 

I.  ExeciitioQ  of        -  -  161 

II.  Gi^nerdl  Matters  rt*lHting  to,     16I 
ill.  Voluntary  or  Fraud uleut         l63 

(Aud  see  .  annuity  11. 

Evidence  IV.  IX. 
Partnet^s. 
pleading  11.  IX. 

De  essenda  ^uietu;h  de  Th^olonio. 
See  Toil. 

Db  injuria  €UA,  &c. 
See  Repltmn. 


DEL] 

Delay  id  Proceedings. 

See  Practice, 
DelCrbdere; 
See  Commission  del  Credere, 

Pblivbry  ; 
See  Action  on  the  Case  III. 
Agreements  II, 
Bankrttpt  X. 
Bills  of  Ladifig, 
Frauds^  Statute  of 
Fleading  V. 

Pemand; 
See  Action  on  the  Case  IIU 
Award  III. 
Corporation  IF. 
Landlord  and  Tenant  L 
Statutes  IJ. 

Demise; 
See  Ejectment  11. 

Landlord  and  Tenant  11. 
Lease  I. 

Demurrer; 
See  Abatment  ITT. 
Indictment  III. 
Pleading  II,  X.  XII. 
Replevin  f 

DbMI'RRER  to  EviPENCi;       r 

Dsparturb; 

See  Pleading  III.  X. 


Deposit  ;  see  Lien* 

Assumpsit  VI, 

Deprivation;  see  Office. 

f^isitor. 

Deputy  ;  see  Corporation  IV, 

Officer. 

Derivative  Title; 
See  Poor  C Settlement)  U, 
Quo  Warfranto* 

Descent      .  .  . 


TABLE  OP  TITLES,  &c.  DIS.]         xl 

Devises        «  *  -        iSl 

I.  Conditional,  Contingent,  or  Exe- 
calory,  their  Construction     -     I64 

(And  see  Div.  yill.  IX.  XL) 

II.  Ccnstruclion  of  Devises  from  tho 
Rules  .of  Law  ;  the  apparent  Intent 
of  the  Testator ;  or  as  explained  by 
Parol  Evidence    -  -         16*9 

III.  Cross  Remainder^  what  Words 
hhall  create  -  -         178 

(And  sec  Limitations  I) 

IV.  Estate  in  Fee,  what  Words  shall 
give         -  -  -         178 

(And  see  Div,  V.  VI.) 

V.  Estate-Tail         -  -         182 
(And  see  Div.  IV.  VI.) 

VI.  Estate  for  Life  -  7         )84 
(And  see  Diy.  IV,  V.)     . 

VIL  FemmesCovert,  Devises  in  Favour 

of        -        .        -      las 

VIII.  Limitation  of  Real  Estate    18$ 
(And  see  see  Div.  I.  V.) 

IX.  Limitation  of  Personal  Estate  188 
(AudseeDiv.I.VIIL 

And  tit.  Power.    > 
Will.) 

X.  Reversion,  by  ivhat  Words  it^hall 
p^s         -  -  -         188 

XL  Vested  Interest,  what  shall  be» 
J  63  and  when  devisable  -         19Q 

XII.  Void,  lapsed,  or  forfeited  Devises; 
for  Uncertainty;  by  Alteration  o^ 
Circumstances,  Death  of  Legatees^ 
or  Revocation  of  the  Will,  express 

-  -         191 


163 


(And  sec  Custom,  Recovery^  Seisin.) 

Destruction;  see  Waste. 
Detainer;  see  Prnc^tV^ XXII. 


Detinue      -  -  . 

(And  see  Special  Occupant,) 

Devastavit  ; 
See  Etecution, 
Executor  IF. 
P  leading  \L 

Deviation  ;  see  Imurance  IV. 

Devise;  ace  Will. 

Frauds^  Statute  of 


164 


or  implied 

Dilapidations       -  - 

Diploma;  see  Game. 

Discharge;  see  Arrest  L 

Insolvent. 

Discontinuance  of  Estate    - 

in  Pleading; 


I9k 


m 


i 


See  Practice  X. 
Pleading  X. 

Disorderly  Houses ^ 
See  Certiorari  IL 

Dissolution  of  Corporations  ^ 
See  Corporation  HI. 

Disseisin  ;  see  Fine,  Sfc. 

Dissenting  Meeting- house f 
See  Mandamus  ll. 


Distress      ...       \^^ 

(And  %ep  Aseumpsit  V. 

Landlord  and  Tenant  IV. 

frspassl. 

Trovet\) 

Distringas;  see  Pracftte  XXIII. 


XII 


DIV] 

Division      -  .  ^ 

(And  see  Taxei.) 

Docket  of  Judgmenf ; 
Sec  Executor  IV. 

Docks  •  .  . 

Domicile    -  -  - 

♦ 

Donative      *  -  - 

(Aud  see  Assumpsit  VI.) 

DoiJSi/E  Plea;  see  Pleading  IV. 

Dower         ... 
(And  sec  Marriage,) 

DRAtJGHTS: 

See  Bills  of  Exchange* 
Duel;  see  Indictment  I. 
Durham  ;  see  Bail  II. 
Dyers  ;  see  Uen. 
Dyer's  Reports 
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EXT.} 


19^ 


195 
197 
197 


197 


197 


E; 

East-Ind«a  Company 
(And  see  Agreements  II. 
Covefiant  IF. 
Evidence  IX. 
Insuranct  XI.  XII. 
Skips* 
Witness  VI, 
-     ■  Delinquents. 

See  Amendment  IV. 
indictment  III. 
Information. 
Inspection,  Sfc, 
Ejectment  -  -» 

(And  see  Amendment  IV. 
Cast  IV. 
Judgment  II. 
Landlord  and  Tenant  I. 
Pracfice  VII.) 
f .  Title  of  the  Lessor 

(And  see  Copyhold  VI.) 
II.  Demise,  Time  of 
*  III.  Premises,  Description  of 

Election  of  Offircrs  &c. 
See  Corporation  1.  IV. 
.  .     Mandamus. 
Manor, 
Poiver. 
Quo  Warranto, 

Ely  Church;  see  Dilvpidations* 
Ely,  Isle  of   -  -  • 


19« 


198 


19« 

203 


20 


Emancipation  of  Children; 
Sec  Poor  (Settlement)  11. 

Embargo; 
See  Agreenumts  III. 
Insurance  VII. 
Ship. 

Embezzlement: 
See  Indictment  III. 

Enemy; 
See  Alien. 

Afisfimpsit  IV. 
Ltsurance  VII. 
Trade. 

Engravings; 
Set  lAierary  Property, 

Engrossing; 

See  Forestalling.  '  / 

/    Indictment  I.  III. 

Entries  in  Books  of  Accoont,  ^. 
See  Evidence  II. 

Entry  on  Lands ; 
See  Devise  I. 

EJecfmentl.il. 
landlord  and  Tenant  I, 
Limitation  of  Actions, 

Equity  of  Redemption; 
See  Copyhold  IV. 
Mortgage. 

Erasure.; 
See  Bills  of  Elxchange  V. 

Khkor: 

I.  When  it  may  be  brou<;ht,  and  what 
may  be  assi<»iif  d  for  Error  2o;J 
(And  .see  Certiorari  II. 

Practice  X.     " 

II.  Wril    »>f,    its    Efi'ect  in    staying 
Execution,  &r.      .-  -         20-4 

(And  see  Bail  VI.) 

III.  Proceedinijs  and  Judgment  in  2<>6 
(And  see  renire  de  novo.) 

Escape  -  -  -        20J 

(And  see  Arrest  II. 
iUot. 
Shaif  I. 
Pleading  II.) 

Eschkat;  pec  S/fl/»/c  IL 

Esquirk;  See  Game. 

Essoign,  and  Essoign  Day        -      208 

Estate ; 

Sec   Devise. 
Limitation. 
Poor  {Settlement)  IV, 


EST,) 
Estoppel 

(Aud  see  Bankrupt  I. 
Ejectment  Ilf» 
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Estovers  ;  See  Contmon  IL 

EsTRAY  ;  Se€  Trespass  L 

Evidence  -  -  -        210 

Aud  see  Bilfs  of  Exchange  IX. 
Bond  I. 
Conviction  I. 
Demurrer  to  Evidence, 
Ejectment  111. 

/tf/««  Imprisonment. 

Game  Laws, 

Indictments  IV. 

Infcmiatum. 

Litfel  II. 

Particulars,  Bill  of* 

Poor. 

Stamps. 

Tithes. 

Witness.    • 

I.  Conclusive  or  prima  farie  -  210 
(And  see  False  Imprisonment.) 

II.  Court- Rolls,  Public  Books,  &c., 
when  admissible  iu  £vi.i«nce      212 

III.  Cuslom,  of  Evidence  to   support 

213 

IV.  Deeds,,  Paper?,  Private  Arconnts, 
Bonks,  &c.  when,  aiiih  bow  far, 
adini^ssible  EviHenre  -  ib. 
(And  sec  Inspection,  SfC.) 

V.  Handwriting;  -  2 1 6 

VI.  Hearsay  Derluriitious,  Ex  parfe 
Examinaiious,  ConfiB^siou,  ^c.  217 

VII.  Parol,  to  explain  written  Instru- 
ments -  -  21 S 
(And  see  Devise  II.) 

VIII.  In  Penal  Aclions  -  212^ 
(And  see  Penal  Actions. 

Pleading  XI.) 

IX.  Presumptive,  and  .second;iry,  aud 
of  negative  Averments         -       219 

X.  Slate  Papers,  &c.  "     -  2  20 

EXAMIMATTON  of  WITNESSES; 

See  ]Vitness  VI. 

Exceptions  in  Statutes; 
St:e  Conviction  VI  I. 
Penal  Action. 
Statutes  I. 

Exceptions,  Bill  of  ; 
Sec  ^ill  of  Exceptions, 


[EXT. 

Exchange ; 

See  /4ciion  on  the  Case  III. 
Bills  of  Exchange, 

Exchequer,  Judgment  of. 
See  Evidence  I. 

Excise  -  -  • 

Excommunication 


XUl 


221 
223 

225 


Execution 

(And  see  Bills  of  Exchange  1 1. 
Ely,  Isle  of 
Practice  X. 
Prerogative. 

I.  Priority    -  •  -         223 

II.  Relation;  iLs  Effect  by  -  224 
(And  see  Baron  and  Femme  I.) 

III.  Levying;  Mode  and  Expences 
of  -  *  .  .  225 
(And  see  Shenff,) 

IV.  Satisfying  or  discharging  226 

Executors&Administrators  227 
(Aud  see  Assumpsit  III. 
Costs  II. 
Lien  11.) 

I.  Their  general  Powers,  Rights,  kc. 
(And  seeCorewfirn/ VIII.  227 

Pleading  II. 
Special  Occupant.) 

II.  AssMs;  Admission  of;  and  the 
Effect  of  the  Plea  of  Plene  adniir 
uistravif,  to  render  Executors  per- 
sonally liable         •  -         22^ 

(Aud  see  Div.  IV.  and 
Evidence  1. 
HI.  De  «^on  tort         -  o^S 

IV.  Preference  in  Payment  of  Debts 

y.  Probate  or  Letters  of  Adminis- 
tration, when  necessary ;  aud  their 
Effect       -  .  -         03Q 

(And  see  Baron  and  Fcmir.e  II.) 

Executory  Devise; 
See  Devise  I.  VIIL  IX.  XL 

Exemption  ; 
See  Office. 
Rates. 
SficriffW. 

Expenses  of  Prosecutors; 
See  Rates. 

Extent  ;  see  Execution  I. 

Extinguishment;  ♦ 

See  Agreements  I. 
Bleed. 
Pleading  VIL 

Extortion  ; 
See  Practice  XXV. 


XIT 


FAC] 


F. 


Factor : 
Sec  Agent  I. 

BuU  of  Lading. 

Lien, 

Setoff. 

Faculty  ;  see  Pew. 

False  Imprisonment  ; 
See  Action  on  the  Case  VI. 
•  Anrst  II. 
Evidence  I. 
Indictment  III. 
Pleading  VII. 
Trespass. 

False  Pretence  ; 
See  Certiorari  I. 
Indictment  II. 
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Fieri  Facias  ;  see  Executum. 

JClNE  for  Contempt; 
^  See  Cottrt,  contempt  of. 
Inferior  Court, 

Fine  of  Lands 

(And  see  Amendment  V. 
Ejectment  I. 
Recovery.) 

On  Adniis^ioa  to  Cop}'hol<|. 

See  Copyhold  11. 

Fines,  Receipl  of; 
See  Bond  II. 

Fire;  see  Auction. 

Covenant  VI.  VII. 

-,  Insurance, against ; 


False  Return  ; 

Sec  Baron  and  Femme  IV. 
Sheriffl. 
Family,  of  a  Pauper; 

See  Poor  (Settlement)  IIL 

Farm  ;  see  Devise  II. 

Farmer  ;  see  Bankrupt  IX, 
Farmer  of  Horse-Duty; 

See  Taxes. 

Fees; 

See  Arrest  III. 
A.'Swnpjiif  VI. 
Ejevtiiion  III. 
Copyhold  I. 
Holid-n/s  I. 
Sheriff  in. 

Feigned  Issue 
Felony ; 

I.  Bv  Statutes 

(And  see  l^ail  VII.) 

II.  Restitution  of  Goods 

Femme;  see  Baron  and  Feme. 


i3.\ 


230 

230 
ib. 


Femme  Covkrt  and  Femme  Sole  ; 
See  Abr.tancfU  IV. 
Arrest  I. 
Baron  and  Feme. 
Copyhold  UL 
Devise  II.  VII. 

Fences  ;  see  Action  on  the  Casell. 

Ferry  -  -  t       231 

Fictitious  Bills; 

See  Bills  of  Exchange  IV, 


See  Covenant  11. 
Instirante  XIII. 

Fish,  Tithe*  of. 
See  Poor  (Rate)  L 

Fishery;        -  -  - 

(And  bee  Conviction  II.) 

Fishery,  Greenland ; 
See  Apprentice. 

Fixtures;  see  Waste, 

Fleet  Prison  ; 
See  Practice  XX f  I. 

Forcible  Entry; 
St'c  Indictment  I. 

Foreigner; 
See  Alien, 
Costs  VIII. 

Foreign  Judgment; 
See  Evidence  IV. 
Inquiry f  Writ  of. 

Foreign  Attachment 

Foreign  Laws 
(And  see  Alien. 

Affidavit  V. 
As^eeotents  II. 
Bail  I.  V. 
Bankrupt  II. 
Bills  of  Ladings 
Covenant  VIII. 
Insurance  XIII. 
Pleading  I.  VIL 
Ransom.) 

Foreign  Parts;  see  Trf^$sh 

Foreign  Sentence | 
See  Insurance  XIII, 


239 


223 

22a 


FOR] 

FORBSTALLINO 


FORFEITURR      -  .  *- 

(Aod  see  Anmiity  III. 
Copyhold  I  If. 
Corpomtion  I.  III. 
Devist  XII. 
Lease  II. 
Smuggling.) 

FORGKRY, 

See  Bills  of  Exchange  V. 
Indictment  III.  IV. 
Sessions. 
Stamps. 

Fox-HuNTiNG  ;  nee  Trespass  IL 

Franchise  ;  see  Gaol  t. 

Franking  ;  Peer  6. 

Fraud, aud  Fraudulent; 
See  Agi-eenients  II. 
■Assumpsit  II. 
Banhnpi  I.  VIII. 
Haron  and  Femme  IV. 
Bill  oj  Sale. 
Bills  of  Exchange  II. 
Deed. 

Execution  I. 
Feimy, 

liidivtment  I.  II. 
Insolvent, 
insurance  V. 
Poor  {6V^^/.)  V.  VIII. 
Sessions. 
Statutes  II. 

Fa  AU  D5,  Statutes  of    - 
(And  see  Assumpsit  IV. 
Bankrupt  II. 

Zif/7«<r  I.) 

Fraudulent  JudgAibnt; 
See  Statutes  II. 

Freight; 

Sec  Admiralty  I. 
As^reemcttts  III. 
Cotenant  II.. 
Insurance  VII.  VIII.  IX. 

F«fRMTURE  : 

See  Poor  (/?fl/e)  f. 
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224|Gaming         .             .             ,  52g 

524ftpAf»L  and  Gaoler    -           -  22S 
(And  see  Habeas  Corpus.) 


G. 

Came  and  Game  Laws 

4^ And  j>ce  Conviction  III.  V. 


224 


Gibraltar; 
See  Soldiers. 

Gleaning    -  -  -        529 

(Anil  st^e  Custom.) 

Glebe  ;  soe  Trespass  I.  20. 

Goods  ;  see  Devise  II. 
Lien. 

Trespass. 
Stamps, 

Goods  at  Sea,  Assici^nment  of ; 
See  Bills  of  Lading. 

Goods  Stolen;  see  Felony  II. 

Good- will  ;  see  Agreements  I. 

Government,  CoDtiact  on  Behitif  of. 
See  As:ent  I. 

Grandchildrfi^; 

See  Foot  (Settlement)  III. 
Power. 

Grant  ;  see  Common  11. 

Deed 
Manor. 
Tithes. 
Way. 

Grant  of  the  King; 

See  Prerogatives 

Greenland;  see  Apprentice. 

Greenwich  Hospital; 
See  Ship. 

G ro  ATS ;  see  Prisoner  II. 

Guaranty  ; 

See  Assumpsit  IV. 
,Bvnd\\. 
Surely. 

Guards;  sec  Soldiers. 


SIQ7 


H. 

Habeas  CoRprs 

(And  See  Apprentice. 
Gaol. 
Bail  IV. 

Habeas  Corpus  cum  causa; 
See  Procedendo. 

Hackney-Coachmen  s 
See  Justices  IL 


229 


xvi 


Half-Pay;  See  Officer. 

Handwbiting  ;  Sec  Evidence  V. 

Hawker  :  See  Statutes  H. 

Headborough;  See  Officer. 

Hearsay  ;  See  Evidence  VI. 

Heir;  See  Alien. 
Descent, 
Pleading  V. 
Special  Occupant, 
Waste. 

Herbage  and  Pannage; 
See  Poo?'  {Rate)  1. 

Hereditaments  ; 
See  Devise  H.  IV. 

Heriot  ;  See  Copyhold  I. 

Custom. 

HiGri  Constable; 
See  County  Rate  L 

Highways  -  -  230 

(And  see  Appeal. 
Bridges. 
Indictment  I. 
Statutes  II. 
Tender. 
Way.  ' 

Hiring  and  Service  ; 

See  Poor  {Stttlenien^)  V, 

Holidays. 
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Hundred 

(And  see  Costs  IX. 
Riot.) 

Hunting  ;  Sec  Trespass  IL 

Husband  and  Wife  ; 
Ste  Baron  and  Feme. 


Homage  ;  See  Manor. 

Hops  ;  See  Indictment  I. 
Stamps. 
Tithes. 
Wager. 

Horse; 

See  Action  on  the  Case  III. 
Warranty. 

Horse  Duty;  Sec  Taxes. 

Horse  Races; 
Sec   Gaming. 
•  Wager. 

Hostage  ;  Ste  Ransom. 

House  of  Correction; 
See  County  Rate. 

House  of  Lords; 
See  Bail. 

Habeas  Corpus* 

4  H»E  and  Cry; 
See  Hundred. 
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Hypothecation. 
See  Admiralty. 


241 


243 


I.   &  J. 

Jamaica  ;  See  Agreements  II. 

Jeofails; 

(And  see  Amendment 

Executors  II.  10. 
Statutes  II.) 

Illegal  Contracts  ; 
See   Agreements  II. 

Assumpsit  II.  V.  $. :  VI. 
Bills  of  Exchange  X. 
Insurance  XII. 
Smuggling. 

Imparlance;  See  Pnrcfic«  VIII. 

Impressing  Seamen 
And  see  Pressing. 

Lmprisonment; 

Sec   Action  on  the  Case  I.  VI. 
False  Impi-isonment. 
Gaol  and  Gaoler. 

Inclosure;  Sec  Common  II. 

Indebitatus  Assumpsit; 
See  Assumpsit  I. 

Indemnity; 
See  Bastards. 
Bond  II. 
Trustees. 


Indictment  -  -         243 

(And  see  Practice  XXV.) 

I.  Indiciable  Olfeiices,  what  arc  243 
(And  sec  Sessions.) 

II.  False  Prtrteaces,  &c.  of  Indict, 
nienls  for'         -  -  240 

III.  Form  of  Indictments;  and  of 
taking  Advantage  thereof  on 
Demurrer,  &c.  -  246 
(And  ste  Amendment  II. 

Highways. 
Variance  II. 

IV.  Evidence  and  Plea,  on  Indict- 
ments -  •       250 

V.  Judgment  on  -  251 
(And  sec  Affidavits  IV. 

Practice  XV.) 


INS.] 

Indorsement; 

See  BilU  qf  Ejcehange  VI. 

Infant  -  -         251 

(AdcI  see  Fine  of  Lands. 

Parent  and  Child.) 

Infant  in  ventre sa  mere. 
See  Devise  XI. 

Inferior  Court  •  252 

(And  see  Jurisdiction,) 

Information  -  254 

Ingrossing;  See  Engrossing. 
Innkeeper  -  255 
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[ISS.        ScvJf 


Inns  of  Court, 
See  EjectTtieht. 
and  Surrender  and  Admission, 

Innuendo;  See  LibeilLlV. 

Ptrjuri/, 

Inquiry,   Writ   of;     and    Inquisi- 
tion -  -  255 
(And  see  Bills  of  Exchange  II. 
Bond  ilL  1  v.) 

Insanity;   See  Arrest  1. 

InsiMul  Computasset, 
See  Infant  2. 

Insolvent  and  Insolvent  Acts  257 
(And  see  Agreements  II. 

Bills  of  Exchange  II. 

Ejectment  II. 

Execution  IV. 

Officer. 

Prisoner, 

Setl-Off.) 

Inspection  of  Books,  Papers,  &c. 

259 
Instalments; 

See  Bills  of  Exchange  II. 

Limitation  of  Action, 

Insurance 

I.  Abandonment 
.(And  see  Div.  VII.) 

II.  Agent,  of  Insurances  by    - 
(And  see  Div,  V.  IX.) 

J 11.  Barratry 

IV.  Deviation 
(And  see  Div.  XII,) 

V.  Fraud,  Concealment,  or  OmiV 
ston  -  .  26^ 
(And  see  Div.  XIII.) 

VI.  Loss  what  shall  be  considered 
within  the  Polity  4  g6'7 

VII.  Loss,  Total  -  270 

VIII.  Loss,  Average  •  2/2 
(Afld  see  Assumpsit  II.) 


Insurance  (continued). 

IX.  Policy,  Subject  of.  Coiistrdclioit 
of,  and  Actions  on,  and  of  Insurable 
Interest  -  •  $73 
(And  see  Pleading  II. 

Evidence  I.) 

X.  Re^assu ranee  -  i76 
XL  Return  of  Premium  -  277 
XII.  Void,  vacated,  or  illegal      2/8 

(An(l  ice  Trade.) 
XIII  Warrai  ty  or  Representation  281 

(And  see  Foreign  Laws  ;  and  Div* 
V.) 
XIV.  Lives,  Insurance  oil      *.      284 

(And  see  Evidence  VI.) 


250 
ib. 

262 

ib. 


Interest  -  <»  SSi 

(And  see  Bond  III.  IV, 
Error  III. 
Jnqnirj/, 
Prohibition, 
Usury. 
Wager.) 

iNTEKLOCUtoRY  JUDGMENT* 

See  Judgment, 

Interrooatories  * 
See  Attachment  IV. 

In  transitu,  stopping  Goods, 
See   Bankrupt, 

Bills  of  Lading, 

Invoice. 

See  Bills  of  Lading. 

Joinder    in    Action,    and    Joint 
Action        -  -  a85 

(And  sec  Abatement  II.  IV. 

Action  on  the  Case  11.  IV, 

Covenant  IV. 

Ubel  IV. 

Partners. 

Penal  Action. 

Pleading  11.  VIJ.) 

Joint-Tenancy; 
See  Devise  II. 
Lease  II. 

Journals,  I-/)RD5'; 
See  Evidence  X, 

Iceland; 

See  Pleading  ViL 


26*3  IrbegularitV;  See  Practice  X, 

Issue 

(And  s^e  ^Devise. 

Evidence. 

Limitations, 
Power,) 

Issue  M^ney;  Sec  Practice  IX* 


237 


jIfi9UES,  various;  See  Costs  Vl 

d 


xviiL       JUS.} 
Judge's  Order. 

Sec    Affidavit  I. 
Bail  I. 


TABLE  0\  TITLES,  t^e. 


[LEA 


•  • 


2S7 
ib. 


Judgment; 

(And  lee  Action  on  the  Case  IL 
Amendment  IIL 
F.vidence  I, 
Indictment  V. 
Ple4iding  IL  VII. 
Statutes  I.) 

I.  Priority 

II.  Of  NoDf^iiit 
(And  see  Mandamus  IV. 

Practice  XII.  XV.  XXIV 
Reptetin.) 

III.  Arrestins: 

IV.  On  Warrdntsof  Attorney 
(And  see  Execution  II. 

Pnso9i£r.) 

JUDGMRNT,  Fraudulent; 
See  Statutes  II. 


K. 


Keelman  ; 

See   Impressing  Seamen, 

Kin,  next  of; 

See   Devise  II. 
Executors  V. 

King's  Bench  Prison  ; 
Rules  of 

King's  Servants; 
See   Arrest  I. 


293 


587 
288 


»— ,  Interlocntory ; 


See  Error  I. 


— IN  rem,  bow  far  Evidence. 

See  Evidence  I  m 

Jurisdiction  •  288 

(And  see  Admiralty  I. 
Penal  Action, 
Pleading  VII. 
Prohibition, 

Jurisdiction,  Summarv,  of  the  Court 
.  of  Kind's  Beiicb. 
See   Annuity  VI. 
Attorney  V. 
Practice  X. 

Jury  and  Juror  -  290 

(And  sec  Cgsts  V.  VII.) 

lusTicEs  of  Peace. 

L  How  protected  in   the  Exercise  of 
their  DuJY  B  -         290 

(And  see  Div.  III.) 

II.  ^Commitraents  by  -.        29 1 

HI.  Orders  of        •        -  ib, 

(And  see  Certificate, 

Mandamus  I. 

Potrr  {Eemotal)  H.  III. 

Poor  {Settlement)  in. 

Way,) 

Justification  ; 
See   Libel  HI. 
Trespass  H" 

— ^ Of  Bail  5 

See   Bail  I' 

Practice  \W 


L. 

Landlord  and  Tenant       -       29-1 
(And  »ee  Assumpsit  11. 

Covenant.  , 

L0ease.    . 

'Pleadinfc  II. 
.  Trespass  I, 

Waste  II.) 

I.  Ejectment  -  •  t^. 
(And  see  Ejectment. 

Practice  VIII. 

Use  and  Occupation.) 

II.  Notice  to  quit  -  ib, 
(And  see  Div.  IV. 

Agreement  I. 
Copyhold  1. 
Lease  II.) 

III.  Party  Wall  ^.  -     297 

IV.  Rent  and  Double  Rent    -      Q9^ 
(And  see  Assumpsit  I. 

Coraiant  I.  VI. 

Trespass  I. 

Use  and  Occupation;) 

Land-Tax  Act        -  -         300 

(And  see   Taxes, 

and   Covenant  IX.) 

Lapse,  to  the  Bisliop ; 
See  Visitor. 

Lapsed  Legacies; 
See  Devise  XII. 

Larceny; 

See  Indictment  L 

Latitat: 

See  Pivicficf  XXIII. 

I.  Construction  of;  and  what  Instru- 
ments shall  be  valid  as  Leases    300 

II.  Of  Provisoes  and  Covenants   in 

30!t 
XAiid  see  Covenant  h  V.  IX.) 


I 


LIM.] 

Lease,  FraudulemtAssignment  OF 
Ste  Deed, 

Lease  for  Lives; 
See  Demu  L 
aiid  Power, 

Lease  and  Release; 
See  Deed. 


TABLE  OF  TITLES,  ^e.  [MAL.        iix 

Limitations,  BY  Deed       -     3i2 
(Aud  see  Devise. 
Patver. 
Trover.) 
L  Co««triirliun  of  -  «&• 

IL    Contiugeot,    or   vested   Remain- 
ders; what  Words  shall  create  313 


Leather  Searchers; 
See  Statutes  1 1. 

Lecturer; 

See  Mandamus  IL 

Legacy  ^  - 

(And  see  Devise.) 

Letter  of  Marque  ; 

See  Insurance  XII. 
•• 

Letters  ;  See  Post  Office. 

Letters  Patent;  See  Patent. 

Levancy  and  Couchancy; 
See  Common  I. 


304 


Libel 

(And  see  Pleadins:  VII. 
Practici  XXV.) 
I.  What   shall  be,    and    how   to  be 

charged  -  -  304 

(Aud  see  Corporation  V.) 
IL  Evidence  -'  -         30r. 

III.  Justification  -  ib, 

IV.  Slander 


Literary  Property 

Lives,  Insurance  on; 
See  Insurance  XIV. 

London-, 

See  Cutfom  of  London. 
Inferior  CouH. 
Jurisdiction. 
Mandamus  IL  i6. 
Pressing, 
Toll  6-^. 

London  Docks;  See  Docks. 

LoRD4)f  a  Manor; 
See  Copyhold. 
Inspection. 
Mandamus  II. 
Manor* 

Lords'  Act  ; 

See   Insolvents^ 
and  Prisoner  IL 


314 


006 


Licence; 

Sie    Alien, 
Deed. 

Insurance  XII. 
Ship. 
Trespass  I. 

Lien 

(And  see   Agent. 

Atto^mey  111.  V. 
Bills  oj  Lading. 
Ship,) 

Light  Houses; 
See  Tolls. 

Limitation  of  Actions 

(And  see   Annuity  VL 
Band  1. 
.  Fine  of  Lands,' 
Pleading  VII. 
Quo  IVarranto  I.) 


307 


309 


Lords,  House  of.  Commitment  by ; 
See  Habeas  Corpus. 

Loss  * 

Sec  Insurance  VI.  VII.  VIII. 

Lottery  -  -         315- 

(And  see  Affidavit  II. 

Conviction  IV.) 

Lunatic; 

See   Antst  I. 
Bail  IV. 


M. 

Maintenance,    (Comment    on    the 
Doctrine  of),  per  Buller,  J. 

4  T.  R.  340 

Majority; 

See   Poor  (Relief). 
Power. 

Maliciously  holding  to  Bail; 

See  False  Imprisonment. 

— — Prosecution; 

See   A-^  tion  on  the  Case  VI. 
Bafihftpt  VII. 
Faltfe  t  mprisonmentm 
Trespass  I. 
d  2 


>cic       MIL.]  TABLE  OP 

Mandamus;  -  *-      3i5 

J.  For  what  Offices  or  Purposes,  Lc. 
grantuble  -  -  ib. 

(Aod  see  Appeal. 

Qim  Warranto  IJ.  IV.) 

|L  On  what  oiher  grounds  granted 
or  refund  -  -         317 

)IL  Costs  on         •  «  320 

(And  see  Costs  IX.) 

)V,  Return  to  t  ^        ih, 

Mano^         -  -  -         3?  I 

Manslaughter;  8ee  Admiralty. 

Mariner  I  S^t  Sailor. 

Market  Overt. 
See  Evidence  HL 
felony  IL 
Manor. 
Statutes  IL  / 

Toil. 

MarriagR         «•    '  -  322 

(And  see  Bastards.) 

m— — —  Settlement; 
See    Bankrupt  IL 

ffaron  and  Femme  IV, 

MARStlAL  of  K.  B. 
See  Prisoner  III, 

Martial  Law; 

See  Court  Martial  IL 

Master  of  K.  B. 
See  Affidavit  L 
Inquiry* 

Master  end  ServanI*; 

Ste   Action  on  the  Case  L  IL  VL 
indictmevt  I.  IlL 
Libel  L  IL 
Pw  ^Settlement)  V. 

MSASUREd; 

Sie  Weights  (Old  Measures. 

Meeting-Housb; 
See  Alandamus  IL 

Memorials  for  registerifig  Annuities; 
See  Annuity  IL  V. 

Mesne  Profits; 
See  ^ectment  IL 

Mit>nLEs£x»  Bill  of; 
Stre  Practice  X%11L 

Military  Officer; 
^Asiumpsit  IL 


TITLES,  ^c.  [NAV* 

MiLITf  A  ; 

Sec   Poor  (Relief): 
Poor  {Removal)  L 
Poor  (Settlement)  llL 

Mines;  See  Common  IL 
Manor. 

Misdemeanor; 

See  Indictment  L 

Misnomer; 

See   ylbatement  IV« 
Practice  X. 

Modus  ; 

See   Prohibition. 
and  Tit.es* 

Money,  haH  and  rfcmed,  SfC. 
See  Assumpsit  V.  VI: 

paid  into  Court  ; 

See  Payment  of  Money  into  Court 

Month; 

See  Time,  Computation  of. 

Monument; 

Ste  Prohibition. 

Mortgage  -  «         323 

(And  j»ee  Cotenant  I. 
Kjcctment  L 
Landl.  and  Tenant  IL 

Murder;  See  Admiralty. 

Mutiny  Act; 
See    Arrest  L 
Evidence  VL 
Soldiers. 
Poor  (  Settlenmt)  III. 

Mutual  Credit: 

See   Bankrupt  V.,  4  ^• 
Credit. 


N. 

Naval  Stores 

(And  see  Statute  IL  55.) 

Navigable  Rivers; 
^ee  Rivers. 

Navigation  Act; 
See  Forfeiture. 

Share 


SQ9 


.    333 


I 


(And  see  Action  on  the  Case  II L 
Assumpsit  IL) 


Mjd.] 


TABLE  OF  TITLES,  &c. 


[OYER. 


Nroliofa'Ck; 

See  Action  on  the  Case  IL 
Forfeiture, 
Insurance  IL  IX. 
Jurisdiction. 

Negotiable  Bills. 

See  Bills  of  Exchange  VII. 

New  Vssghmbnt; 
Si'e  Trespass  11. 

New  Inn: 

Sfc  EJeclment  I.  20. 

-New  Trial  ; 

^nd  see  Costs  IV< 
Jury, 
Trespass  III.) 

Nil  HABuiT  IN  TenemeKtis. 
See  Cov^enant  1. 

Landlord  and  Tenant  IV. 

Noli  Prosequi; 
See  CostfW. 
Practice  XL 
Quo  Warranto  Informations,  IV. 

Nonpros,  JuH«meiit  of; 
See  Practice  XL 

Nor  Residt:'Wce; 
See  Carpprations  IV, 
Ejectment  I, 

KOWSUIT,  Judgment  of; 
See  Judgment  of  Nonsuit. 

Norwich  ; 

See  Poor  (Settlement)  III.  VIL 
Sheriff: 


Not  Guilty;  see  Pleading. 

Notice         -  -  ^ 

(And  see  Banhmpf  VL 

Bills  of  Exchange  Vm. 

Inquiry. 

Practice. 

Tithes.) 

Notice  of  Action  ; 

See  Justices, 
Ofpcer. 
West  India  Docks. 

Notice  to  quit. 
See  Landlord  and  Tenant  IL 
Lease, 

Nudum  Pactum; 
tkt  Assumpsit  IL 
£j:ccutor  lU 


325 


Nuisance; 

And  see   Bond  TV, 
Bridges. 
Indictment  V. 
Street, 

Nul  tibl  Record  ; 

See  Pleading  X.  8. 

Nunc  pro  tunc; 
See  Arnendment  IIL 
Error  IL 


XXI 

325 


o. 

Oaths; 

See  Indictment  IIL  IV.  &c. 
Stafutes  IL 

Occupant  Special; 
Sec  Special  Occupant. 

Occupier; 

See  Pleading  VIIL 
Poor  (Rate)  I, 
Poor  {Settlement)  I.  IV. 

Office  and  Officer 
(And  see  Curprn-ation  IV. 
Mandamus  1. 
Poor  {Settlement)  VL 
Qfw  Warranto  IIL) 
Officer  Military; 
See  Assumpsit  IL 

Order  of  a  Judge  ; 
See  Judges  Order, 


326 


of JuSTfCES; 


See  Just  ces  {Order  of) 
of  Removal  ; 


Ste  Poor  {Removal,) 
-of  Sessions; 


See  Sessions, 

Overseers; 
Set  Poor  {Overseers). 

Ouster;  set  Evidence  I, 

Outlawry  -  -  , 

(And  see  Landlord,  Sfc.  IV, 
Pleading  n.  11. J 

Owners  of  Ships. 
See  Insurance  IIL 
Ransom. 
Ship. 

Oyer; 
See  Practice  XVI. 


328 


XXU 


PAS.] 


TABLE  OF  TITLES,  &«5. 


IPER. 


P. 


Palace;  see  Arrest  I. 

Palatine  County  ; 
Se«  Error  111. 

Practice  XXIV. 

Pardon; 

See  Prerogative  I. 

Parent  and  Child  ; 
See  Action  on  the  Case  IV. 
Assumpsit  II. 
Baron  and  Femme  III. 
JSastai'd, 
Habeas  Corpus, 
Poor  {HeiieJ). 
Trespass  1. 

Parish; 

Sec  Highways, 
aiid  Witness  IV. 

Parish  Apprentice; 
See  Poor  {Settlement)  I. 

Park  ;  see  Poor  {Rate)  I. 

Parliament; 
See  Statutes* 
Peer, 

Parliament,  Privilege  of. 
See.  Attachment  11. 
Practice  WW* 

Parol  Evidence;  uee Evidence* 

Parol  to  Hemur. 
See  fnjant. 

Particulars  of  Plaintiff's  Demand; 
See  Practice  XVII. 


Partition  ;  see  Manor. 

Statute  IL 

Partners     .  -  • 

(And  see  Abatements  IV. 
Agreement  I. 
Bankrupt  X. 
Bond  II. 
Deed. 
Libel  IV. 
Pleading  II. 
Sei-qSr.) 

Party  grieved. 
See  Costs  IX. 

Party-Wall; 

SeeLandhrd  and  Tenant  III. 

Passage  Money.: 
See  Ship, 


329 


Passenger;. 
See  Ship* 

Patent        -  -  .       335 

(And  see  Batikrupt  II. 
Covenant  VIII. 
Deed* 

Estoppel* 
Statutes  I.) 

Paving  Rate  ; 
See  Taxes* 

Pauper; 
See  Attachment  III. 
Ejectment  L 
Poor. 
Practice  V. 

Pawn  and  Pawnbroker; 
See  Lien. 
Troter. 

Payment  of  Money  into  Courts 

(And  see  Costs  VII.  333 

Practice  XVll.) 

Pedigree; 

See  Evidence  IV.  VI. 

Peer  -  -  s^        234 

(And  see  Attachment  II.) 

* 

Penal  Action         -  -        335 

(And  see  Amendment  L 
Error  I. 
Evidence  VIII. 
Game* 

Literary  Property. 
Pleading  IV. 

Penal  Statute; 
See  Conviction  II. 
Indictment  I. 
Jurisdiction. 
Nciv  Triatt 
Statutes* 

Penalties,  Separate; 
See  Conviction  V.  ' 
Game* 
Literary  Property. 

Penalty      -  -  •       33€ 

(And  see  Bond  III. 
Excise  l\. 
Interest* 
Setqjgr*) 
Ship* 

Performance; 
See  Agreements  III. 
Award  III. 
Covenant  II. 


TABLE  OF  TITLES,  Sfc. 
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338 


PLE,] 

Perjury 
(And  see  Indictment  L  IV. 
mtneM  L  32.) 

Permit;  see  Excise, 

Petitioning  Creditor*s  Debt, 
&«  Bankrupt  VIL 

Pew 
(And  see  Evidence  L) 

Physician    ...       338 

Pilot; 
See  Insurance  V. 
Statutes  IL 

Plate;  see  Statutes  U. 

(Pawned);  see  LienlL 

Plea  id  Bar  ; 
See  Pleading  VIL 

Pleading     -  -  -       338 

(And  see  Abatement. 
Excise. 
Executors. 
Inflict ment  II.  III. 
Practice  XIV.  XXL 
Quo  Warranto  111. 
'  Replevin. 
Variance.) 
L  Bankruptcy  •  -         338 

(Aiul  see  BanJn^pt  IV.) 

II.  Declarali'  n.  339 
(And  see  Action  on  the  Case  III. 

Bankrupt  VIL 
EfTor  L 
Executors  IL 
Joinder  in  Action* 
Seisin.) 

III.  Departure  nnd  Discontinuanre  S-^^ 

IV.  Double  Plea,  Duplicity  iu.Plead- 
ing  -  -.  -         34,1 

V.  Hrir  (Pleas  by)   -  -  ib 

VI.  Not  GiHlly        .  -  ib. 
VIL  Plea  in  Bar       -             -         346 

(And  see  Bankrupt  VIL 
Estoppel. 
Libel  III.  IV. 
Limitation  of  Action. 
Trvffpass  1 1. 
VIIL  Prescriplion  («  r  Vsvge) 

M'Kle  of  Plead ing    -         350 
(And  see  post  XI I.) 

IX.  ProtVrl  -  -  ib. 
(AnH  see  Practice  XVI.) 

X.  R»*f»lic.»tirtn         -  *  ib. 
(An* I  sre  ante  VIL 

XI.  Tille    -  -  -352 
(A  d  sreante  IL 

XIL  Traverse  ^  -        353 


[POOR* 

Pleading  (continued,) 
XI IL  Videlicit 
(And  see  Indictment  IV. 
Mandamus  IV. 
Peijury'. 
Variance  I.  HI. 

Policy  ;  see  Insurance  IX. 

Poor  (OvRRSEERffof). 
(And  see  Ojjicer). 

I.  Appointment 
IL  Accounts 

(And  see  Poor  {Rate)  III  ) 


xxii> 


354 


354 
355 


Poor  (Ratf)    -  -  -    355 

(And  see  Mandamus  I . 

Officer  Id,  &c.) 
I.  What  Persons  and   Property  liable 
to  -  -  -  ib* 

(And  see  Taxes.) 
IL    Tbe    Manner   and    Purpose    of 
raising      -  -  -         359 

(And  see  Mandamus  II.  24.) 
III.  Appeals  against ;  quashing,   &e. 

3(51 

Poor  (Relief of).    -  -        362 

(And  see  Justices  HI.) 

Poor  (Removal  of)  -  -    3S2 

(And  see  Poor  (Settlement)  VIL 


1.  Who  are  removable 
IL  Orders  of  Removal 
(And  see  Justices  III. 

Mandamus  L 
III.     When     conclusive ; 
Appeals  ap^ainst,  c\'C. 
(And  see  J  fist  ices.  III. 
Mandamusl.) 


362 
363 


and     of 

364 


366 


Poor  (Settlement  oO- 

(And  see  Evidence  I.  VL) 

L  By  Apprenticeship  ;  (and  of  Parish' 
Apj>reulices,  their  Indentures^  &c.) 

366 
(And  see  Apprentice^ 
anil  post  III.) 

IL  By  Birth  or  Derivative    - 
(Aud  see  post  III). 

III.  Bv  or  under  Certificate 

IV.  By  Estate 
(And  SI e  Poor  {Removal)!.) 

V.  By  hiring  and  Service     - 
(Aud  see  ante  I  ) 

Bv  Miirriage.     See  Removal lU^ 

VL  By  serving  an  Office      -         382 

VIL    Bv  being  laJed  to,  and  Payment 
of  Rati  s  ^  -     *    38-2 

VllL  By  renting  a  Tenement        383 


370 

371 
373 

37  i 


xxi>        PRA.] 

Port  Reeve; 
See  Manor, 

Quo  Warranto, 


TABLE  OF  TITLES,  S^c.  PRE] 

Practice  {continued.) 
XII    Juduinent  of  Nonsuit   - 
(Aud  see  Div.  XXIV. 


PossESsio  Fratris;  sec  Seisin, 

Possession  ; 
See  Pew. 
Trespass, 
Trover, 

Post  e  A  (Aniendiiifi:). 
See  AmetidmetU  V. 
Jury, 

Post-Horsk  Act;  see  Taxes, 

Posthumous  Children. 
See  Devise  XI.  XII. 

Post  Obit  ;  see  Usury. 

Post  and  Post-Office         -        386 

(And  see  Bills  of  Exchange  VII. 
Iftfonnation* 
Peer). 

Pound  -  .  -386 

Poundage; 

See  Execution  III. 
Sheriff  III. 

Power  -  •  •       336 

(And  see  Devise, 
I^ease, 

Limitation  by  Deed, 
Office  and  OfficeVm 
Prerofrativc), 

Practice; 

[And  see  tbe  various  Heads  in  this 

Digest.] 

I.   Appearance;    or  Attendance  (on 

Summonses,  &c.)  -        Spo 

]L  Arguing  (Cases,  &c.)       -  ib. 

JII.  BhII      -  -  .        3pi 

(And  see  Bail,  Attachment  L) 

IV.  Certificate  of  Judges      -        393 

V.  Declaration  (filing  or  delivering) 
(And  see  Div.  VIII.  XI.)  -         3i)3 

VI.  Delay ;  how  it  shall  affect  Pro- 
ceedings, and  of  remedying  same 

394 

VII.  Ejectment        '  ^  ib. 
(And  see  Ejectment. 

Judgment  U.) 

VIII.  Imparlance    -  -         SQo 
(And  st-e  Essoin,  and  Div.  XIV.) 

IX.  IsMie  and  Issue Muney    -         396 
(And  ?ee  Payment  into  Court), 

X.  Irregularity;   what  shall  be,  and 
how  iciiiedied       -  -        396' 

XI.  Judgment  of  Nonpros;    and  of 
Nolle  Prose(jui  by  Plaintiff       538 
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See  Judgment  II. 


Mandamus  IV, 
Replevin). 

XIII.  As  to  Appearance;  and  Jugd- 
nient  for  Non-appearance  400 

(Aud  see  Div.  XVIII) 

XIV.  Judgment  for  want  of  a  Plea  400 
(Ami  see  Div.  V.  XVI.  XVUI. 
XXII.) 

XV.  Judgment,  Criminal  -  402 
{Xnd  see  Affidavit  IV. 

Indictment  V.) 

XVI.  Oyer  -  ..  «  402 
(And  sec  Pleading  IX). 

XVII.  Particulars  of  Plaintirs  de- 
mand       ...        403 

XVIII.  Plea,  demanding;  and  Rule 
to  plead,  and  abide  by  Plea       403 

(And  see  ante  XIV.) 

XIX.  Ple^i  issuable,  and  puis  darrain 
continuannce,  S^c,  (And  see  ante 
XIV.  andjwweXXO  -        404 

XX.  Time  to  plead  j  and  Rule  for  404 

XXI.  Signing  Pleadings        -        404 

XXII.  Prisoner,  Proceedings  against 
(And  see  Prisoner).  405 

XXIII.  Process,  Service  of  406 

XXIV.  Trial,  proceeding  to,  and  as  to 
Notice  thereof,  &c.  -        408 

XXy.  Summary  Interference,  other- 
ivise  thnn  for  Irregularity;  and 
matters  of  general  Practice        4 1 1 


Prebendary  ;  see  Dilapidations, 

Preference ; 

See  Bankrupt  VIII. 

Execution  I, 

Executor  IV. 

Judgment  I. 

PR£Mis€s;  see  Ejectment. 

Prerogative  -  .-       41  f 

(And  see  Execution  I, 
Offcef). 

Prescription; 
See  Common  I. 
Highways. 
Pew. 

Pleading  VIII.  XII. 
Usage, 

Presentation;  sec  Prerogative. 

Presentment;  see  Highways, 

Pressing      ...       412 
(Aud  9^tlmpresmng.) 


PRE.J 

Peesumption; 
See  Bond  1. 

EjectmmU  I. 
Evidence  IX. 
Way. 

Pbixcipal  and  Agknt; 
Sec  Agent, 

Principal: 

Sec  Deputy, 
Factor, 
Surety, 

Prints  and  Engravings; 

Sre  Literary  Property. 
Printeb  :  see  Lottery, 
Priority;  see  Preference, 

Prison  ;  see  Gaol, 

Pri&uner     - 

(And  see  Intohent, 

Practice  XXII.) 


TABLE  OF  TITLES,  S^e, 


[QUI- 


XXV 


4152 


I.  Attorney,    bis     Presence     when 
necek^iHr^f  to  a  Prisoner      -        4r.' 

II.  VVeek;^  PaynK'nti  to  Prisoners  4 i 3 

III.  Sijj  er<^eclea:»  and  Dny  Piulc      414 
(And  ►ee  Error  II. 

Practice  Wll.) 

Privilege  ; 
See  Arrest  I. 

Attachment  II. 
Attorney  IV. 
C>ffice  and  Officer. 
Peer. 

Practice  XXIL 
Witness  II. 

Prize  Agent  anfl  Prize  Cou«t; 
See  Prohibition, 


Prize  and  Prize  INIoney 
And  sfc  Admiralty  II. 
Prohibition. 

Probable  Cause  ; 
See  Action  on  the  Cage  VI. 

Probate; 
See  Eiecntor  V. 

Baron  and  Feme  II. 

Process;  ' 
See  Arrest  IV. 
£/y.  Isle  of. 
Practice  XXIIL 
Trespass  II. 

Procedendo 


414 


Proctor  ; 
See  Penal  Action, 

Profert  ; 

See  Pleading  IX. 
Practice  XVI. 

Prohibition  -  -       4\6 

/  (And  see  Admiralty,) 

Promise  ;  see  Assumpeii, 

Promisory  Notes  ; 
See  Bills  of  Exchange, 

Prosecutor's  Expenses; 
See  Rates, 

Protest ; 
See  Bills  of  Exchange  IX. 
Evidence  IV. 

Protkonotary  ; 
See  Inquiry^  4,  &c. 

Proviso  (Trial  b^); 
S^e  Practice  XXIV. 

Proviso,  (or  CoveoaDt) ; 
See  Lease  11. 

Proxy; 

Sie  yisitor. 

Publication; 
See  Lifpel  II. 
Lottery, 

Puis  darrien  continuance; 

See  Practice  XIX. 
Purchaser  -  •        418 

(And  see  DemseMUl, 
Limitation, 
Mortgage. 
Poor  (Settl.J  IV, 


416 


Qualification;  see  Game. 

Quarantine;  see  Indictment  I. 

QuareImpbdit 

Quarter  of  Corn; 
Sec  Weights  and  Measures* 

Quarter  Sessions; 
sec  Sessions. 

Quays.  (Public); 
See  Trespass  II. 

Quia    Emptores; 
See  Manor, 


419 


%xvl 


QUI.] 
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[REQ, 


QuiKT  Enj  )Ymknt  ; 
See  Covenant  VIIL 


Qui  Tam;  see  Penal  Action. 

Quo  Warranto  Informations. 
L    l-efu^al     of,     on  Limitation      of 
Time  for  appiyin"  for        -        419 
(And  see  slat.  32  G.  3.  c  58.) 
IL  Other  Causes  for  refusing       4C0 
IlL   For  what    Offices   or  Piirpose> 
grantable ;  and  ou  whtkse  Appitca 
tion  -  -  -         421 

|V.  Proceedings  and  Pleadiogs  on  422 
(And  see  Corporationt* 
Evidence  L 
AJandamus. 
Pleading  X.) 


R. 


KaKSOM  */  .  •  423 

Kates. 

(See  County  RaiCn 
Poor  (Raft). 
Poor  {SettL) 
Tores, 
Sttiivfes). 

Re-Assurance; 
Se«  Assumpsit  VL 
Insurance  X. 

Kbbbllion  ;  see  Covenant  VIIL 

II script;  see  Evidence  L 

Receiver  of  Stolen  Goods  ; 
See  Felony  I. 

indictmefit  IIL 

Recognizance  ; 
See  BailVl.  VIL 
Certiorari  1 1.  III. 
Costs  VIIL 

Records  ; 

See  Atnendment  IL  V. 
Variance  IIL 

Recordari  facias  loj^uelam  ; 
h^i^  Costs  {Hi, 

Recovery    -  -  .       403 

(And  stfe  Ajgidavit  VL 
Amendment  V« 
Depise  L  V. 
J^ower, 

Rector \ 
See  Ejectment  L 
Evidence  IV.  10. 
Mandamus  IL 


Redemption; 
See  Equity  of  Redemption  ; 

Reference;  see  Award  IV. 

Registry  of  Annuities  ; 
See  Annuity, 

—  of  Ships  ;  see  Ship* 


Relation,  Effect  by; 
See  Bankruptcy  I, 
Ejectment  IL 
Error  IL 
Execution  1 1. 
Lease  11. 
Statutes  I. 

Release;  see  Pleading  VIL 

Relief,  in  Cacs  of  Annuities  ; 
St  e  Annuity  VL 

Relief  of  Poor; 
See  Poor  (  Rdief). 

Remainder  : 
See  Devise, 

Limitations  by  Dtcd, 
Power, 

Removal  ;  see  Poor  (Removal)* 

liENEwALs  of  Lewises; 
See  Bonds  IL 
Cotmant  V« 

Rent; 
Ste  Distress, 

CovtHont  I.  and  VL 
Landloi'd  and  7  ttianti 
Poor  {Scitl.J  VIIL 

Repairs; 
See  Action  on  the  Case  IL 
Covenant  VII. 
Dilapidations. 
Insurance  I.  VL 

Replevin      ^  -  • 

(And  see  Attachment  L 
Covenant  I. 
Officer. 

Pleading  UlX.YlU 
Practice  VilL 

Replications; 
See  Deed, 

Pleading  X, 

Republication  of  Will; 

See  Devise  XII. 

Request; 
See  Demand, 

Requests  Court  of; 
See  inferior  Court. 
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RES.J 

rescue; 
See  Attachment  IV. 

Resgnat  on  Bond; 
See  Band  V. 


Respondentia  Bond  ; 
See  Lien. 

Restitution; 
See  Feiimjf  II. 

Return  of  Writs,  &c. 
See  Cerfiarari  IV. 
Habeas  Carpus, 
Mandamus  IV. 
Sheriff  IV. 

Rktorn  of  Premium  ; 
See  Insurance  XI. 

Revenue; 
See  Customs, 
Excise. 
•  Taxes, 
Wager. 

1 — ^  Books  of; 

See  Inspection^  i^c. 

' Officer; 

Set  Assftmpsit  IV, 
Excise, 
Lunitation  of  Action^ 

Reversion; 
See  Devise  X. 

Lhmtations  by  Deed, 

Revocation; 
See   Devise  XII. 
Hankrupt  I. 
Umiiatums  by  Deed, 

Right,  Writ  of; 
See  Writ  of  Right. 

Riot 
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xxvu 


327 
327 


Rivers 

Roads  ;  see  Highufaj/^. 
Way. 

Robbery ; 
See  Carriers* 
Hue  and  Cry. 
Indictfiunt  I. 


Rules  of  ibe  Court; 
See  the  various  Subjects  to  which  they 

apply. 

of  tlie  King's  Bench  Prison; 


See  King's  Bench, 


s. 

Sacrament; 

See  Quo  Warranto  Hit 

Sailor: 

See  Admiralty ; 

Impressing  Seamen. 

Insurance  III.  IX* 
Frize  Money* 
Ransom. 
Ship. 

Statutes  IL 
Sale; 
See  Agreements;  . 
Warranty. 

Salaries,  (not  rateable). 
See  Poor  {Rate)  I. 

Salvage  ;  see  Ship  V. 

Satisfaction  ; 
See  Agreements  I. 

Bills  of  Exchange. 
Pleading  VII.) 

School  -  .  . 

And  see  Bond  V.) 

Scire  Facias 
(Aud  see  Bail  III. 

Pleading  X# 
Statutes  I. 

Scotland;  see  Game. 

Seamen  ;  see  Sailor. 

Sea  Shore  ;  See  Fishery. 

Seduction: 

See  Action  on  the  Case  IV. 
Trespass  I.  17»  &c. 
Limitation  of  Action  23. 

Seisin  .  -  . 

(And  see  Descent,) 

Seizure  ; 
See  Copyhold, 
Excise, 

Separate  Penalties; 
See  Penalty, 

Separation,  Articles  of,  &c. 
See  Actitm  on  the  Case  IV. 
Baron  and  Feme  11.  III. 

Servant", 

Sec  Agent, 

master  and  Servant. 
t2 
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4$S 


4^8 


•  •• 


XXVtII 


SER.] 


Services,  reserving; 
See  Manor. 


Sbssioks        -  .  . 

(Aud  see  Appeal. 

Justices  III. 
Mandamus  I.  II.   . 
Poor  (Orerseers)  I. 
Poor  (Rate)  III. 
Poor  {Removal)  III. 
Poor(S€tllenunt)  V.) 

Set-off         -  -  . 

(Aud  s(?e  Annuify  Vl. 
Insurance  11, 
Xffii. 

Settlement; 

See  J^oor  (Settlement  of.) 

Sewers 

Sexton  ;  see  Assumpsit  V. 

Sheep  Stetlikg  ; 
See  Conviction  11, 


TAJ5LE  OF  TITLES,  S^c. 

Sister  ;  see  Custom. 
Slander;  tee  Libel. 


[SIS. 
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431 


435 
435 


352 


Sheffield; 

Sec  Inferior  Court. 

Sheriff, 

(And  see  Trespass  II.) 

I.  Bailiff,  for  what  AcU   of  Lis  the 
Sheriff  shall  be  liable,  &c.         434 

(And  see  Insolvent,) 

II.  His  Authority,  Exeruption.&c.  435 
(And  see  Infm^matiun) 

III.  Fees     -  -  - 
(And  sec  Ereeution  III.) 

IV.  Return  of  VViits,*  &c.    - 
(And  see  Attachment  I. 

BailXU. 
Inferior  Court.) 

Ship  -  .  . 

(And  see  Admiralty/  I. 
Bill  of  Sale. 
Carrier, 
Evidence  I. 
Lien. 
Toll.) 

I.  Freijrht  itnd  Charfer-partr 

II.  Lidbiiity  of  Owut-rs  and   Masters 

442 

III.  Seamen's  Articles  and  Wages  442 

IV.  Registry     Sale,     aii<^     Tjau{»fer 
ofShips     -  -  -         444 

V.  Salvage  -  .         44J 

Signing  Pleadings  ; 
Sec  Practice  Wl. 

#5r\fONY    ,      -  •  ^        Aif 

\Xiksi  ^ee  B^/rui  \.j 


Slaves; 
See  Deed  1 1 . 

Insurance  VI.  IX. 

Infant. 

Smuggling    -         -  - 

(And  see  Assumpsit  11. 
Forfeiture. 
Partners.) 

Soldiers      ... 
(And  see  Arrest  11. 

Court  Martial. 
Evidence  VI. 
Indictment. 
Probation.) 

Solicitor;  see  Attorney. 

^3*  I  Solvit  ad  Diem; 
See  Pleading  VII. 
South  Sea  Company; 
See  Bankrvpt  IV. 

Southwark  ;  see  Jurisdiction. 


447 


44S 


449 


44> 


4.']  7 


44: 


Special  Occupant 
(And  see  Dm^ll.) 

Specification; 
See  Letters  Patent. 

Spiritual  Court; 
See  Prohibition. 

Spirituous  Liquors  ; 
See  Excise. 

Stage: 

.   See  Theatrical  Entertainments. 

Stamps  -  -  - 

(Aud  see  Agreements  II. 
•  Award  II. 
Evidence  IV. 
Bills  of  Exchange  X. 
Lease  \. 
Poor  ( Srtil.)  I. 
Post  Office .) 

State  Papers  ;  Evidence  X. 

Statutes; 

(And  see  Costs  IX. 
Felony  I. 
Taxes.) 

I.  Rules  as  to  Construction  of,  &C.451 

II.  Points  on  particular  btatutts    454 
(And  see  "  Table  of  Statutes,"  at 

the  end  of  the  Digest.) 

Staying  Pboceedings; 
Ste  Practice  X. 


»v 


SUR.] 

Stocr  ; 
Set  Action  on  the  Case  11. 
Aasumpeit  III. 
Siock  Jobbing.  * 
Usury. 

Stock  in  Trade  : 
Set  Poor  (Rate,)  I. 

Stock-Jobbing  ; 
See  Assumpsit  V. 

BiU  of  Exchange  IX. 
Pleading  II. 
Statutes  II. 

Stolen  Goods; 
See  Felony, 
Receiver. 


Stbbbt  ...        45o 

Submission  to  Award  ; 
See  Award  I. 

Subscribing  Witness; 
See  Witness  V. 

SuBP(£NA;  see  Attachment. 

Sunday ; 
See  ^rrwf  IV. 

Practice  XXIII. 

SuPBRioR  Courts  ; 
See  Jurisdiction. 

SUPERCBDEAS; 

See  Practice  XXII. 
Prisoner  III. 

SUBETY  -  •  460 

(And  see  Annuity  VL 
Assumpsit  VI. 
Bankrupt  IV.  V.  VIII. 
^aii</  U. 

D^tf^  13.) 

Surplusage; 
See  Conviction  VII. 
Penal  Action, 
Pleading  Xllf. 

SUBRENDERand  ADMISSION; 

See  Copyhold  II,  IV. 
Ejectment  (. 


TABLE  OF  TITLES,  4-e. 

Suspension  ; 

See  Office. 
Visitor. 

Swindler; 
See  Libel  I.  III. 


[THE.    xxix 


of  a  Lbasb; 


See  Agreements  I. 


• ^— of  a  Prisoner; 

See  Bail  IV.  1 

Practice  III. 

SuBVKT'tR^  <»f  Highways; 
i^  Highways. 


T. 


Taxes  -  -  460 

(And  see  Appeal. 

Covenant  IX. 

Poor  (Settlement)  VII. 

^/G/ti/e«  II.) 

Tenant; 

See  Landlord  and  Tenant. 


— — for  Life. 

See  Forfeiture. 
Power. 
Recovery. 
Trover. 

Tenant  in  Common 
(Aud  see  Distress  7. 

Ejectment  I.  II. 
Poor  (  Rate)  \. 
Replevin. 
Trover. 
Waste.) 

in  Tail 


462 


46'> 


(And  see  Devise. 

Limitations. 
.  Recovery.) 

Ten  ant-Right; 

See    Copyhold. 
Alanor. 

Tender  -  .  462 

(And  see  Affidavit  I. 

Payment  into  Court, J 

Term  ; 

See  Pleading  II. 
Practice  VI. 

— ^ —  Outstaiiding : 
See    Ejectment  I. 
Mortgage. 

Testificandum.   Hab.  Corp.  ai 
See  Habeas  Corpus. 

Thames; 

See   Rates. 

Statutes  If. 

Theatrical  Entertainmen^t^i 
S .  e   Agreements  1 1 . 
Literary  Property. 
Statutes  11. 


TRE.] 

Timbkr: 

See   Copi/hoIdV. 
Trover. 
Waste. 

Time,  Computatidn  of         *  463 

(And  see  Annuity  IV.) 

Tin  Mines,  RHt<»able; 
See  Poor  {Rate)  I. 

Tithes  -  -  463 

(And  sec  Inferior  Court. 
Prohibition! 
Trespass  II.) 

Title ; 

See   Assumpsit  VL 
Ejectment  I. 
Pleading  II.  XL. 

Title-Dbeds; 
■See   Deed. 

Prohibition, 
Trover. 

Toll  -  -  465 

(And  see  Ejectment  I. 
Estoppel, 
Poor  (Rate)  II. 
Poor  {Settlement)  VIIL 

Toet;  ' 

^  See  Action  on  the  Case  Ih 

Towing  ;  See  Rivers. 

Town  Clerk  ; 

(See  Corporation  TV. 
Inspection,  &c.  I. 
Office. 
Quo  Warranto  II.) 

Township; 

See  Poor  (Overseers)  I. 

Thadb  -  -  457 

(And  see  Alien. 

Bankrupt  IX. 
Bond  IV. 

Insurance.) 

Transitu  ; 

(See  Bankrupt. 

BiJh  of  Lading. 
Shp) 

Traverse  ;  See  Pleadivg  XII. 
Treason  -  .  467 

Trees  ;  See  Timber. 


TABLE  OF  TITLES,  ici. 
Trespass  ; 


[VAR. 


(Aiid  see  Estoppel. 

Pleading  ll.'W.) 

I.  In  wh.tt  Cases  maintain  ible       467 
(And  see  Action  on  the  Ca^e  I.    46 

Bankrupt  II. 
Bridges. 
Forfeiture. 
Jurisdiction.) ' 

II.  Justification;  what  shall  be,  and 

h(»w  to  be  pl«*a<<ed        -        46*9 
(And  ^re  Highicay  t  and  Way,  and 
ante  1.  and  post  IlL) 

III.  Verdict,  Arc.  in 


471 


Trial  ;  See  Practice  XXIV. 
,  New  ;  Sec  New  Trial 


Trinity  House; 
(See  Toll. 
Officer.) 


47^ 


Trover 

(And  see  Auction. 
Bankrupt. 
Bills  0/ Lading. 

Deed  9- 
ExecuiuM  III.  6.  7. 

Felony  II. 

Friends  (Stat,  of) 

Joinder  in  Action  2,  3* 

Limitation  of  Action  C2« 

Partners  10.) 

Trust  and  Trustees         *         474 
(And  see  Bankrupt  U.  X. 
Copyhold  ill. 
Covenant. 
Demse 
Ejectment  I. 
Limitation. 
Ship  6.) 

Tumbling,  not  a  Theatrical  Enter* 
tain  men  t. 
See  Statutes  II. 

Turnpike; 

See   Highufays. 
Statutes  II. 

Tythes  ;  Sec  Tithes. 


V. 

Vagrant  Act; 

See    Convict  ion  II, 
Statutes  II. 
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VOL] 

Vahiance* 

L  Between  the  Declaration  or  Plea, 
4Srf.  and  the  Writ  or  the  Proof 
proHiiced  -  -  476 

(And  see  Common  L 

Conxkfion  IL 
Evidence  L 
Insurance  IX.  XIIL 
Payment  of  Money  into 

Court, 

Pleading  IL 

It.  tn  tiidtctnients  -  47.9 

IIL  III  Records,  Statutes,  &c.  or  le* 

ciliiig  liiem  -  4-75; 

IV.  How  to  be  taken  Advantage  of 

48 1 
Vendor  and  Vendee  ; 
Sec   Bills  of  Lading* 
Trover, 
Venihe  ;  See  Mandamus  IV. 

Venire  de  Novo     -  -        481 

(And  see  Error  IIL) 

Venite; 

(And  see  Amendment  L 

InJf'Hor  Court, 
Afandamus  IV, 
Pleading  II.) 
I,  Laying  •  •.  481 

(And  see  Indictment  IIL 
Injormation.) 
IL  Changing        -  -  48? 

(And  see  Practice  XII.  XXIV.) 

Verdict  -  -  484- 

(And  see  Amendment  V« 
Award  III. 
EsiappeL 
Evidence.  IL 
Jeofails, 
Jury. 

Practice  XXIV. 
Trespass  IIL) 
Vested  Interest; 
See   Devise  XL 
lAmitaiions  IL 

Vejtry  Clerk; 
See  Mandamus  I. 

Vice-Admiralty  CotjRT ; 
See  Admiralty. 

Videlicet: 

Se«r  Pleading  XIIL  and  the  Refer* 
ences  there ;  and  also 
Tajces, 
Vmiance  I. 
Visitor  -  •  484 

(And  see  Mandamus  I.) 

Vomer  IllbgalUndertakinqsAc. 
See  Agreepunts  1 1. 

Bills  cf  Exchange  X* 
Devise  XII. 
Insurance  XIL 


[WAR. 


xsz. 


Voluntary,  or  Fraudulent  Convey,- 
ance ; 

See  Deed, 

Volunteer  Corps; 
See  Statutes  IL 


Umpire;  See  Award  lU 

Universities; 

See    Game  I^its, 
Juri^djftion, 
Mmiujmus  LIL 
Stat  Hies  I. 
Visitor, 

Until; 

See  Indictment  III.  1, 5?,  3. 

Usage ; 

See    Corporation  IL 
Custom, 
Pleading  VIIL 

Use  ;  See  Devise  IV. 


Use  and  Occupation 

(And  see   Jurisdiction  6, 

Landlord  and  Tenant, 
Simony.) 


48ff 


Usury 

(And  see  Evidence  VIIL) 


487 


Wager 

(And  see  Insurance  I.  VI.) 
Wages; 

See    Insurance  IX. 
Ship. 

Waiver  of  Forfeiture; 
See  Lease  IL 

"f  N'  >Tl  CE ; 


489 


See    Bilh  of  Enhange  VIIL 
Landlord  and  Tenant  IL  IV^, 

Wales  ; 

See   Certiorari  I. 
Practice  XIL- 
Venire  de  Novo. 

Warrant; 

See   Arrest  V. 

Bills  of  Exchange  IX. 
Ju'^tires  IL 

Officer, 
Ireason. 


xixii       [WIL. 

Warrant  of  Attorney; 
Sec   Prisoner  h 
Judgment  VI. 

Baram  and  Femme  IL 
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Winchester  Measure  ; 
Ste  Weights  and  Measures. 

Wine  ;  Sec  Excise. 


Warranty  -  .         490 

(Aud  sec  Action  on  the  Case  V. 
Assumpsit  II. 
Carrier, 

Jnsttrmce  XIII. 
FUading  II.) 

Waste  -  •  -  491 

(Aud  see  Evidence  VIL 
Prohibi$hn.) 

Wastes;  See  Common  IL 

Water-Course;  Sue  Rivers. 


Way 

(And  see  Highways. 
Rivers,) 

Weights  and  Measures 
(And  see  Custom. 
Variance.) 

West-India  Docks;  See  Docks. 
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Witness; 

(And  see  Arrest  h 

Attachmetiim 
Evidence. 
Habeas  Corpus. 
Mew  Trial.) 

I.  CompelencY ;    gcn^r:*!  Objections 

to,  on  AicouDiof  Intere>t    494 

II.  Attorney,  Couusel,  &c.  (of  their 

being  Witnesscn)  -          497 

III.  Husband  and  Wife  -        ib. 
(At id  Sfe  Eeidense  VI.) 

IV.  Parishioners,  Sec.  -          ib. 

V.  Subscribing  Witness         -         49S 
(And  see  Evidence  V.  VI.) 

VI.  Exaniinaiion  of  Witnesses.        t^. 

VII.  Summoning  and  compelling  to 


Trade; 


Sec   Deed. 

Impressing  Seamen. 
S/iip. 

Interest; 


See  Usury. 

Westminster; 

See   Infeinor  Court. 
Jurisdiction. 

Whale  Fishery;  See  Statutes. 

Wharf  and  Wharfinger; 
See   Forfeiture. 
Trover. 
Trespass  II. 

Will  -  -  494 

(And  see  Baron  and  Femme  II. 
Devise. 
Legacy. 
Power.) 


appear 

Women; 

See   Baron  and  Femme. 
Poor  (Overseers.) 

Wool;  See  Jurisdiction. 

WoBDS,  Action  for; 
See  Ubel  IIL  IV. 

^ ,  Construction  of. 

Sec    Deeds. 
Devise. 
Issue. 
'  Limitations. 

Wreck  ;  Sec  Trespass  I. 
Writ  ;     . 

Sec  Abatement  II. 

Limitation  of  Astions* 
Practice  XXIII. 

Writ  of  Error; 
See   Error. 

Practice  VI. 

of  Inquiry  ;  Sec  Inptiry. 
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of  Right; 


Sec  Amendment  IV. 
Seisin. 
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ABATEMENT  I.  11. 


ABATEMENT. 
I.  Actum*    What  skall  abate  it* 

LAN  action  does  not  abate  by  the 
Xjl  plaintiff's  becoming  a  bankrupl ; 
and  where  be  became  such  between  in- 
terlocutory and  final  judgment,  and 
sued  out  execution  in  hu  own  name,  the 
Court  refused  to  set  aside  the  proceed- 
ings.    fVavgh  V.  Austin.    3  T.  R.  437 

2.  The  death  of  the  defendant  between 
the  commission-day  and  day  of  trial  is 
not  a  ground  for  setting  aside  a  verdict 
for  the  plaintiff.      JaoM  v.  Miniconi, 

7  T,  R.  31 

9.  If  a  defendant  die  on  the  night  before 
tbe  trial  of  a  cause  at  the  sittings  in 
term,  a  verdict  obtained  in  such  cause, 
and  the  judgment  entered  up  thereon, 
will  be  set  aside  upon  application  to 
tbe  court.    Taylor  v.  Harris* 

3  B.  &  P.  549. 

IL  WhU  may  or  may  not  or  must  be  pleaded 
m  abatement* 

1.  An  actioD  of  trespass  for  an  injury 
done  to  the  property  of  the  wife  dum 
mUa,  should  be  brought  by  the  husband 
and  wife :  but  if  such  action  be  brought 
by  the  wife  alone,  the  defendant  must 
plead  tbe  coverture  in  abatement^  and 
not  in  bar*    Milner  v*  Milnes. 

3  T.  R.  627 

S.If  the  plaintiff  take  husband  after  suing 
out  the  writ,  and  before  the  declara- 
tioOy  the  defendant  cannot  give  the  co- 


verture in  evidence  under  the  general 
issue,  but  must  plead  it  in  abatement  if 
he  wish  to  take  advantage  of  it.  A/or- 
gan  V.  Painter.  6  T.  R.  ^65m 

See  Baron  and  Feme.  I.  II. 

3.  Defendant  was  baptized  Richard  James, 
and  was  called  in  the  declaration  Joffiet 
Richard;  this  is  a  misnomer,  and  may 
be  pleaded  in  abatement.  Jones  v. 
Macquillin.  5  T.  R.  195 

4.  Where  defendant  had  been  sued  as  the 
Right  Honourable  Hamilton  FUmyng 
Earl  of  Wigtown^  having  privilege  of 
peerage,  and  had  judgment  against 
him,  and  in  debt  on  that  judgment 
he  was  called  Hamilton  FUmyng^  Esq. 
commonly  called  Earl  oi  Wigtown;  on 
nul  tiel  record  pleaded,  held  to  be  a  fai« 
lure  of  record.  Blackmore  v.  Flemyng. 

7  T.  R.  447, «. 

5.  Plaintiffs  were  incorporated  by  the 
name  of  *'  the  mayor  and  burgesses  of 
the  borough  of  Stafford  m  the  comity 
of  Stafford!'  and  sued  by  the  name  of 
**  the  Mayor  and  Burgesses  of  the  bo« 
rough  of  Stafford!'  this  is  in  abate« 
ment  and  not  in  bar.  Sttfford  Corp.  v. 
Bolton.  1  B.  &  P.  44 

6*  A  misnomer  may  be  pleaded  in  abate- 
ment  where  the  plamtiff  misnames 
himself.  1  B.  &  P.  44 

7.  If  the  caiue  of  action  arise  ex  con^ 
tractu,  the  plaintiff  must  sue  all  the  con- 
tracting parties;  if  ex  delicto^  he  may 
sue  all  or  any  one.  And  the  same  rule 
applies,  where  a  tort  is  committed  by 
a  servant  of  the  defendant  sued.  There- 
fore to  an  action  on  the  case  against 

B 


ABAT'EMENt  II.  !ll. 


several  partners  for  negligence  in  their 
servant,  whereby  the  |>luinlift"s  goods 
were  lost,  it  cannot  be  ple<tHed  in  abate- 
meut  that  tJiere  are  other  partners 
not  named.     MitchcU  v.  Turfmtt, 

5  T.  R.  65. 

8.  If  one  of  two-part  owners  of  a  chattel 
sne  alone  for  a  tort,  and  the  defendant 
do  not  plead  in  abatement,  the  other 
part-owner  may  afterwards  sne  alone, 
Mnd  Ihe  defendant  cannot  plead  in 
abatement  to  such  action.  SedgwortA 
v.  Ovtrend.  7  T.  R.  V9 

9*  To  an  action  on  the  case  in  the  fof  in 
of  tort  against  one  of  several  joint 
owners  of  a  ship,  for  not  safely  con- 
veying goods  which  had  been  deliver- 
ed to  him  by  the  plaint iflf  for  lh.it 
purpose,  the  defendant  may  plead  in 
abatement  that  the  gcKxIs  were  deli- 
vered to  him  and  his  partners  jointly, 
and  that  his  partners  are  not  sued. 
i^owtll  v.  Laytott,  5  N.  R.  365 

10.  To  dtbt  on  the  stat.  g  An.  c.  14.  to 
recover  back  money  won  at  play,  tht 
defendant  may  plead  in  abatement, 
that  the  money  was  due  from  othera 
as  well  as  frotn  himself.  Bristow  v. 
James.  7  T.  R.  25? 

11 .  To  an  action  against  a  carrier  in  ease 
on  the  custom  of  the  realm,  for  not 
safely  carrying  goods,  SfC.  the  defend- 
ant may  plead  in  absltement,  that  bis 
partners  ought  also  to  have  been  sued. 
Buddie  V.  mison.  6  T.  R.  269 

)3.  Mo  addition  having  been  given  to 
Ihe  defendant,  either  in  the  recital  of 
the  writ,  or  in  the  subsequent  part  of 
the  declaration,  he  pleaded  the  statute 
or  additions,  1 H.  5.  in  abatement,  and 
prayed  judgment  of  the  declaration. 
The  court  held  the  plea  a  nullity,  and 
gave  leave  to  the  plaintiff  to  sign  judg- 
ment. Graif  V.  Sidnrjr.   3  B.  &  P.  3^5 

13.  As  by  the  practice  of  the  court  of 
K.  B.  they  will  not  grant  x>yer  of  an 
original  writ,  and  yet  a  plea  in  abate- 
ment for  want  of  an  addition  to  the 
defendant  in  such  writ  is  bad  without 
oyer ;  the  effect  is  to  |)revent  such  a 
plea  from  being  pleaded,  and  there- 
fore if  pleaded  the  court  Mill  quash  it. 
Deshons  v.  Head.  7  E.  R.  383 

IIL  Mode  of  FUadmg. 

I«  A  plea  of  misnomer  in  abatement 
tnust  conclude  with  pnying Judgment 
of  the  writ '.  praying  that  the  tame  may 
be  quashed  was  held  ill  on  special  de- 
murrer. HittfUV.Bhuti.    dT.R.  185 


2.  A  plea  in  abatement  of  misnomer  of 
the  defendant,  beginnhig,  *'  and  tlte 
said  /<(c7mr</ sued  by  the  nameofK<>- 
bert"  is  bad.     iiobeUu  v.  Mttan. 

5  T.  R.  487 

3.  The  defendant  in  a  plea  in  abate- 
ment of  misnomer  must  give  bis  sur- 
name as  Wfll  as  his  true  christian 
name,  although  his  true  surname  be 
nsed  in  the  declaration,  llnwovth  v. 
iyptaggs.  8  T.  R.  5 15 

4.  One  mdicted  for  a  misdemeanor,  may 
plead  in  abatement  a  misnomer  of  his 
surname,  iihakcpeare  for  Shakespeare^ 
which  shall  not  be  taken  for  idem  so^ 
nans ;  and  the  plea  concluding  with 
praying  judgment  of  the  said  iudict* 
meut  and  that  he  mav  not  be  com- 
pelled  to  answer  the  same,  is  good« 
/{.  V.  Shakespeure.  1 0  E.  R.  83 

5.  A  plea  in  abatement  is  bad  if  it  do  not 
give  a  better  writ,  but  tend  to  shew 
that  the  plaint ifl*  hath  no  action  at  all. 
Evans  q.  t.  v.  Sterens.        4  T.  R.  224 

6.  A  plea  in  abatement  to  the  jurisdic* 
tion  of  the  court,  beginning,  "  drftn^ 
dit  tim  4^  injui  iam  quando,"  was  held 
good  by  the  court  of  K.  C.  IVUkes  v« 
Williums.  8T.R.  631 

7.  On  a  writ  in  debt  for  IO66/.  plain- 
tiff declared  for  1000/.  borrowed  bj 
defendant  of  the  plaintiff;  and,  in  a 
second  count  fur  6*67.  for  interest  of  a 
certain  other  sum  of  money  lent  by 
pluintiffto  defendant :  defendant  plead- 
ed in  abatement  of  the  writ, "  that  the 
said  sum  of  money  in  the  said  writmen* 
tinned,  and  thereby  supposed  to  be  bor- 
rowed from  the  plaintiff,"  was  borrowed 
by  defendant  and  others,  and  not  by 
defendant  separately :  on  demurrer,  be- 
cause this  plea  only  answered  uneof  the 
causes  of  action,  that  mentioned  in  the 
first  count,  the  court  held  the  plea  bad. 
Hurries  v.  Jamiewn.  5  T.  R.  553 

8.  A  writ  in  debt  may  be  abated  in  part 
asd  stand  good  for  the  remainder. 
Pinveil  V.  Fuiierton.      2  B.  and  P.  42Q 

9.  If  a  plea  in  abatement  contain  matter 
which  is  in  part  abatement  of  the  writ 
only,  but  concludes  with  a  prayer  that 
the  whole  writ  may  be  abated,  the 
court  may  abate  so  much  of  the  writ  as 
the  matter  pleaded  applies  to*. 

2  B.  &  P.  422 

10.  Replication  to  a  plea  in  abatement, 
(that  tlie  promises  were  made  by  A» 
and  B.  jointly  with  the  defendant,) 
that  A  and  B  were  in  Scotland  at  the 
comraeacemeut  of  the  suit,  Spc.  and 


ABATEMENT  III.  IV, 


« 


had  no  property  within  the  juiisdic- 
lion  of  the  court',  by  which  they  could 
he  summoned^  S^c.  is  bad-    Shepherd 


four  days,  though  no  rule  to  plead  has 
been  regularly  served.  Brandon  ▼. 
Payne.  1  T.  R.  689 


▼.  Basllie, 

11.  If  a  replication  to  a  plea  in  abateiueiit 
of  the  writ  bejsin,  •'  that  the  8»id  de- 
claration ought  not  to  be  quashed/'  but 
roDclude  properly,  it  is  well  enough  ; 
for  such  words  may  be  rejected  as  Mir- 
plusage*     SaiftMe  v.  Johnstone, 

1  Ji.  &  P.  60 

12.  In  a  plea  in  abatement  that  another 
person  ought  to  have  been  sued  with 
the  defendant,  it  is  not  necessary  to  lay 
a  venue.     A'ea/c  v.  De  Garaif. 

7  T.  R.  243 

13.  Aid  prayer  is  a  dilatory  plea,  within 
4  Ann.  c.  l6.  and  must  therefore  be 
verified  by  affidavit.    Onslow  v.  Smith. 

2  B.  &  P.  384 

14.  Defendant  having  put  in  a  plea  in 
abatement  in  time,  with  an  affidavit 
made  before  he  could  have  seen  the 
declaration,  that  ike  promises  contained^ 
in  the  declaration  were  entered  into  if 
at  all  by  others  as  well  as  himself, 
plaintiff  signed  judgment,  treating  the 
plea  as  a  nullity :  the  court  on  motion 
ietaside  thejudgfiieut.  I  Ain^y. Comber, 

4  E.  R.  348 


IV.  Time  tif  pleading. 

!.  The  four  days  allowed  for  pleading 
in  abatement  »re  both  inclume.  Jen^ 
nings  V.  Webb,  1  T.  R.  2? 7-  Harbord 
v.Pengai.  5T.  R.  210 

$.  But  if  the  last  of  the  four  days  for 
pleading  in  abatement,  happen  on  a 
Simdaift  the  defendant  may  file  such  a 
plea  on  the  fifth  day,    Lee  \\  Carlton: 

3  T.  R.  642: 

3.  Ancient  demesne  must  be  pleaded  in: 
ejectment  within  the  first  four  days  of 
the  term.     Denn  d.  JVroot  v.  Fepn. 

8T.R.474 

4.  A  pka  of  ancient  demesne  was  per- 
mitted to  be  filed  de  bene  esse  within 
the  fiirst  fo«ir  ^ays;  pendu^g  a  xule 
nisi  for  permission  to  allow  the  plea 
so  filed.    Doe.  d.  Morton  v.  Roe 

10  E.  R.  523. 

^.  A  declaration  is  only  well  filed  from 
the  time  of  notice,  whether  it  be  a  de* 
churation  in  chief,  or  de  bene  esse;  and 
therefore  the  defendant  has  four  days 
after  notice*  in  which  to  plead  in  abate- 
meiiL     Hutchinson  ▼.  Brawn* 

7  T.  R.  298 

£^  The  plaintiff  may  sign  judgment  if  the 
defendant  plead  m  abatement  after  the 


6  T.  R.  327  /•  After  declaration  filed  conditionally 

in  a  town-cause  until  special  bail  should 
be  |>ut  in  and  perfected,  and  notice 
thereof  served,  defendant  has  only 
four  days  for  pleading  in  abatement : 
jind  if  lie  put  in  special  bail  on  the 
fourth  day.  which areexceptcd  lo  on  the 
S\h,  and  not  justified  till  the  pth,  he 
is  then  too  laie  to  plead  in  abatement; 
and  plaintiff  having  demanded  a  plea, 
and  none  other  being  pleaded,  he  is 
entitled  losign  judgnurnl  as  for  want  of 
a  plea.  Binns  v.  Morgan*  11  E.  R-  41 1 

8.  Every  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading  is 
out,  and  cannot  be  pleaded  a/^er  an 
imparlance,  unless  the  declaration  is 
delivered  so  late  iu  term  that  the  de- 
fendaut  is  not  bound  to  plead  to  it  in 
that  term,  or  is  delivered  after  term; 
in  both  which  cases  the  defendant  may 
within  the  four  last  davs,  inclurfve,  of 
the  fiubsequent  term,  plead  any  plea  in 
abatemcul  as  of  the  precedent  term, 
whether  a  rule  be  given  or  not,  and 
Sunday  is  one.  ^    1  T.  R-  278 

9.  A  plea  in  abatement  is  bad  after  a  • 
general  imparlance.  Evans  q.  t.  v. 
Stcvius,  4  T.  R.  278 
And  may  be  taken  advantage  of  on  a 
eeneral  demurrer.  Buddie  y.  Wilsfm* 
^  6T.R.369 

10.  If  the  tenant  in  a  writ  of  ri^ht  pray 
aid  after  a  general  imparlance,  it  is  a 
good  cause  of  demurrer,  ;^d  the  courj 
will  give  judgment  thereupon,  that  the 
tenant  answer  aU>ne>    Onslow  v.  Smith 

2  B.  &  P.  38* 

1 1 .  Wlien  a  declaration  is  delivered  before 
the  cssoign-day  of  a  term,  with  a  rule 
to  plead  in  the  first  four  days  of  that 
terni,the  defendant  cannot  plead  within 
that  time  in  abatement,  without  a  spe- 
cial imparlance.    Doughty  v.  Lascelles 

4  T.  R.  520 

1 2.  There  cannot  be  a  plea  in  abatement 
intiljed  as  of  the  term  subsequent  to 
that  in  which  the  declaration  is  deli- 
vered vrithoul  a  special  imparlance. 
Blackmore  v.  Flmyng.J  T.  R.  447f  n. 

13.  In  a  country  cause,  if  the  defendant 
put  in  special  bail  in  tune,  he  ixasf 
plead  in  abatement,  though  the  b^il 
be  not  perfected  till  after  the  four 
days,  if  they  be  ultimately  perfected 
within  the  time  allowed  by  the  prac- 
tice of  the  court.  Dimsdale  v.  Nielson. 

2  E.  R.  4Qp 
B2 
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V.  Judgment  on  a  pka  in  abatement, 

I.  To  a  plea  in  abatement  of  niisuomer 
of  plaintilf»  rcplicalion  that  the  plain- 
tiff was  known  as  wetl  by  the  one 
oame  as  the  other:  upon  demurrer 
over-ruled,  there  must  be  judgment  of 
respondeas  ouster,  and  not  quod  re- 
cuperet.   Bowen  v.  Skapcot, 

1  E.  R.  542 
S«  In  abatement  the  court  will  give  no 

other  than  the  proper  judgment  prayed 
for  by  the  party ;  but  in  the  case  of 
pleas  io  bar  the  court  will  give  that 
which  appears  to  them  to  be  the  pro- 
per judgment  upon  the  whole  record, 
whether  regularly  prayed  for  or  not. 
K.  V.  Shakespeare*  10  E.  R.  85 

« 

ACTION  ON  THE  CASE. 

!•  Caae  and  Trespass,  distinction  betv:cen: 

\.  Where  the  injury  is  committed  by  the 
immediate  act  complained  of,  the  ac- 
tion must  be /re^fNuc;  where  Ihe  injury 
b  consequential  upon  that  act,  case  is 
the  proper  remedy.    Day  v.  Edwards. 

5  T.  R.  648*    Savignac  v.   Roome. 

6  T.  R.  125,    Leane  v.  Bray. 

3  E.  R.  593 
S.  The  true  criterion  is,  whether  or  not 
the  injury  were  received  by  force :  if 
it  were,  the  action  must  be  trespass,  it 
b  immaterial  whether  it  were  wilful  or 
not.  .c  3E,  R.  599 

3*  If  I  put  in  motion  a  dtingerous  thing ; 
as  if  I  let  loose  a  dangerous  animal, 
and  mischief  ensue,  I  am  answerable 
in  trespass,  though  the  case  of  Scott  v. 
Shepherd  (that  of  throwing  the  squib) 
goes  to  the  limit  of  law. 

3.  E.  R.  598 
4.  For  fiilse imprisonment  the  distinction 
between  case  and  trespass  is  this ;  where 
the  immediate  act  of  imprbonnient  pro- 
ceeds from  the  defendant,  the  action 
can  only  be  trespass:  but  where  the  act 
of  imprisonment  by  one  person  is  in 
consequence  of  information  from  ano- 
ther, there  an  action  on  the  case  b  the 
proper  remedy.    Morgan  v.  Hughes. 

2  T.  R.  232 
S«  A  phfaitiff  camiot  declare  in  an  action 

on  the  case,  that  the  defendant  so  fu- 
noosly  drove  hb  cart,  that  by  his  im- 
proper conduct  it  was  driven  with 
great  force  against  the  plaintiff's  car- 
fiage,  per  ^noc^tlie  loss  happened;  hb 


ACTION,  Arc. 

remedy  is  trespass  vi  4-  armis.     Day  r. 
Edicards.  5  T.  R.  $48 

6.  A.  declared  in  ease  against  B.  Umt  sink- 
ing his  boat,  and  after  averring  a  non- 
feasance  in  B.  as  the  cause,  stated  hftn 
to  have  acted  wiih  great  force  and  tto- 
latce  in  accomplishing  the  injury ;  A, 
recovered  ;  and  on  error  brought  be- 
cause the  action  should  have  btfen  tres- 
pass not  case,  and  because  the  two 
actions  were  mixed,  the  Court  of  Ex- 
chequer Chamber  referred  the  two  con- 
cluding espres«)ionsto  the  non-feasance 
6rst  stHtcd,  and  held  the  declaratioQ 
sufficient  to  su|>port  the  judgment. 
Turner  4*  a/«  v.  Hawkins  Sr  ah  in  Cam^ 
Scac.  1  B.  &  P.  472 

7.  An  action  on  the  ca«e  stating  that  the 
defendant's  servant  wilfully  drove  a- 
gainst  the  plaintiff's  carriage  whereby 
it  %vas  damaged,  cannot  be  supported: 
it  should  have  t>een  trespass.  Savignac 
V.  Roome.  6  T.  R.  125 
and  Tripe  v.  Potter.    6T.  R.  128,  n, 

8.  Where  one  accidentally  drove  his  car- 
riage against  another's,  the  remedy  is 
trespass  and  not  case;  the  injury  being 
immediate  from  the  act  done;  though 
be  were  no  otherwise  blameable  than 
by  driving  on  the  wrong  side  of  the 
road  in  a  dark  night.     Leame  v.  Brntf, 

3  £.  R.  59a 
p.  UA.  wilfully  run  his  vessel  against  B.\ 
and  damage  ensue,  J^.may  bring  tres- 
pass :  but  if  A.  so  negligently  steer  hia 
vessel  that  it  runs  Ibui  of  B.%  then  case 
is  tlie  proper  action.  OgU  ^  at.  v. 
Barnes  ^  at.  8  T.  R.  1 8S 

10.  Case  and  not  trespass  is  tlie  proper 
remedy  for  an  injury  done  to  the  plain- 
tiff's carriage  by  the  servant  of  Ihe  de- 
fendant negligently  driving  his  carriage 
against  it.     Aforley  v.  Gainsford. 

2  H.  B.  442 

11.  And  if  such  act  be  done  wilfiilly  by 
the  servant,  without  tlie  assent  of  tho 
master,  neither  tretpass,  nor  it  shoald 
seem,  any  other  action,  will  lie  against 
the  master,    M*Manus  ▼.  Crickeit. 

1  E.  R.  106 

12.  It  b  difficult  to  put  a  ease  where  the 
master  can  be  considered  as  a  trespass- 
er for  an  act  of  hb  servant,  not  done 
by  his  command.  2  H.  B.  443 

13.  In  an  action  for  negli^tly  driving 
a  cart  against  the  plaintiff's  carriage, 
it  may  1^  stated  in  the  decbration  as 
the  act  of  Ihe  master,  though  in 
fact  it  be  the  act  of  the  servant, 
Brucker  t.  Rmont.        6  T*  R*  659 
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IL  Constqucntial  Damages  by  Neglect,  &c* 

1.  An  actipa  on  the  case  will  not  lie 
against  a  party  suing  out  a  writ,  for 
neglecting  to  couutermaud  it  after  pay- 
nmA  of  the  debt,  by  means  whereof 
plaintiff  was  arresteil ;  at  least  unless 
malice  be  averred.  SchcibeL  v,  Fairbain 
Sr^L  IB.  &  P.  388 

2.  Nor  even  though  the  costs  were  |>aid  as 
well  as  the  debt.    Pagev.  IViple. 

d£.R.314 
9,  And  if  in  such  a  case  it  were  incum- 
bent on  the  parly  suing  out  the  'writ 
to  countermand  the  arrest,  wjiat  is  a 
reasonable  time  for  doing  so,  is  a  ques- 
tion of  law.  1  B.  &  P.  388 
See  Biils  of  Exchange  Vll.  2,  3,  4,  5. 

4.  And  even  where  the  writ  was  swdout 
lifter  payment  of  the  debt,  the  facts 
of  the  case  precluding  any  inference  of 
malice,  it  was  held,  that  an  action  for 
maliciously  holding  to  bail  would  not 
lie  without  direct  evidence,  of  malice. 
Gib€on  V.  Chatert.         2  B.  &  P.  129 

5.  An  action  upon  the  case  will  not  lie 
by  an  individual  against  the  inhabitants 
of  a  county  for  an  injury  sustained  in 
consequence  of  a  county  bridge  being 
out  of  repair.  RutseU  v.  The  Men  of 
Devon.  2  T.  R.  66? 

6.  A  person  injured  by  an  obstruction 
in  a  highway  against  which  he  violently 
rode,  and  was  thereby  thrown  off  his 
horse,  cannot  maintain  an  action,  if  it 
appear  that  he  was  riding  with  great 
violence  and  without  orvlinary  care, 
and  that  with  due  care  he  might  have 
aeeuand  avoided  the  obstruction. 
Butttrfield  V.  Forrester,    1  i  E.  R.  6o 

7*  An  action  on  the  case  for  not  repairing 
fences,  wliereby  another  party  is  dam- 
yiified,  can  only  be  maintained  against 
the  occupier, and  not  against  the  owner 
mf  the  fee,  who  is  not  in  possession. 
Cheatham  v.  Hawpsoa.      4  T.  R.  3  8 

6»  A  count  in  a  declaration  stating  that 
the  plaintiff,  being  possessed  of  some 
old  materials,  retained  the  defendant 
to  perform  the  carpenter's  work  on 
certain  buildings  of  the  plaintiff^  and 
to  use  those  old  materials,  but  that 
the  defendant,  instead  of  using  those, 
made  use  of  new  ones,  thereby  increas- 
ing the  expense,  may  be  supported. 
EUee  V.  Gatward,  5  T.  R.  143 

9*  No  action  lies  against  a  steward,  ma- 
iii^r»  or  agenti  for  damage  done  by 
the  negligence  of  those  employed  by 
him  in  the  service  of  his  principal,  but 
t}ic  priadpal  of  tboie  actually  em- 


ployed only  are  liable.    Stone  ▼.  Cart" 
Wright.  6  T.  R.  4  1 

10.  A.  having  a  house  by  the  road  side 
contracted  with  B.  to  repair  it  for  a  *^ 
stipulated  sum ;  B,  contracted  with 
C.  to  df)  the  work,  and  C.  wkh  P. 
to  furnish  the  materials.  The  servant 
of  D.  brought  a  quantity  of  lime  to 
the  house  and  placed  it  in  the  road, 
by  which  the  plaintiff's  carriage  was 

•-overturned.  Held,  that  A.  was  answer- 
able in  an  action  on  the  case  for  the 
damage  sustained.  Bush  4*  ^^«  ▼• 
Steinman.  1  B.  &  P.  405 

1 1 .  If  the  owner  of  a  house  is  bound  to 
repair  it,  he  and  not  the  occupier  is 
liable  to  an  action  on  the  case  for  an 
injury  sustained  by  a  stranger  from  the 
want  of  repair,     Payne  v.  Rogers. 

2  H.  B.  349 

1 2.  An  action  on  the  case  lies  against 
the  commissioners  of  the  lottery  for 
not  adjudging  a  prize  to  the  holder 
of  a  ticket  entitled  to  receive  it. 
ScMnotti  V.  Bwnstead.     6  T.  R.  $49 

13.  An  action  on  the  case  lies  against  mi- 
nisterial ofBcers  for  a  neglect  of  duty, 

6  T.  R.  649 

1 4.  But  in  an  acti<m  against  a  returning 
officer  for  refusing  a  vote  at  an  election 
of  members  to  serve  in  parliament, 
malice  most  be  proved  as  well  as  laid* 
Semble  that  charging  that  tlie  defen- 
dant knowing,  &g.  and  wrongfully  in- 
tending to  deprive  plaintiff,  &c.  hin- 
dered him,  from  giving  his  "vote,  &c« 
is  a  sufficient  allegation  of  malice.  Drew 
V.  Coulton.  Launccston  Sp.  assizes,  1 778, 
cor.  fVilson  J.  cited.     I  £.  R.  563,  »• 

15.  An  action  does  not  lie  agaiust  indi- 
viduals for  acts  erroneously  done  by 
them  in  a  corporate  capacity,  from 
which  detriment  happens  to  tbe  plain- 
tiff; at  least  not  without  proof  of  ma^* 
lice*    Barman  v.  Tappendcn* 

1  E.  R.  555 

16.  A  banker  in  London  receiving  bills 
from  his  correspondence  in  the  coun- 
try, to  whom  they  had  been  indorsed 
to  present  for  payment,  is  not  guilty 
of  negligence  in  giving  up  such  bills 
to  the  acceptor  upon  receiving  a  checl^ 
upon  a  banker  for  the  amount,  al- 
though it  turn  out  that  such  check  is 
dishonoured.    Russell  v.  Hanhey. 

6T.  R.  12 

1 7.  ^.  a  general  merchant^  undertakes  vo- 
luntarily, without  any  reward,  to  enter 
a  parcel  of  goods  belonging  to  B.  to- 
gether with  a  |iarcel  of  his  own  of  the 
same  sort,  at  the  custom-house,  for 
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exportfttkm;  bot  makes  the  entfy  un- 
der a  wrong  denomiaation,  by  meana 
of  whkh  both  parties  are  seized.  A, 
having  taken  the  wmt  care  of  the 
goods  c^B.ns  of  his  own,  not  having 
received  any  rrward^  and  not  being 
of  a  profession  or  empiopnent  which  nc- 
eeaarify  implied  skill  in  what  he  had 
findtrtaken^  is  not  liable  to  an  action, 
ibr  the  loss  sustained  by  B.  Shiells  Sr 
oL  V.  BlacHurne.     ^|ft.  1  H.  B.M 

18.  An  action  on  the  case  ties  against  a 
surgeon  for  gross  ignorance  and  want 
of  mill  in  his  profession,  as  well  as  for 
negligence  and  carelessness,  to  the  in< 
jury  of  a  patient*     Scare  v.  Prentice, 

ft  E.R.348 

3^  In  an  action  against  three,  wherein 
the  plaintiff  declared  that  they  hnd  the 
loading  of  a  hogshead  of  the  plaintiff  s, 
for  a  certain  reward  to  be  paid  to  one  of 
ibem,  and  a  certain  other  reward  to 
the  Qther  two,  and  that  the  defendants 
so  negligently  conducted  themselves 
in  the  loaiiing,  &c.  that  the  hogshead 
was  damaged:  held  that  the  gist  of 
the  action  was  the  tort,  and  not  the 
contract  out  of  which  it  arose ;  and 
therefore  that  on  a  plea  of  not  guilty, 
the  two  being  acquitted,  judgment 
might  be  had  against  the  third,  who 
was  found  guilty.  Gatett  v.  Radnidge 
and  others.  3  E.  R.  ^2 

SO.  In  estimating  the  measure  of  da- 
mages  in  an  action  for  breach  of  an 
engagement  to  replace  stock  on  a 
given  day,  it  is  not  enough  to  take 
the  value  of  the  stock  on  that  day  if 
it  have  risen  in  the  mean  lime,  but  the 
liigbest  value  as  it  stood  at  the  time  of 
the  trial ;  there  being  no  oEei  of  the 
defendant  to  replace  it  in  the  inter- 
mediate time  while  the  market  was 
lising.    Shepherd  v.  Johnson. 

2£.  R.  211 

III.  Consideration, 

J .  J.  having  proposed  to  sell  goods  fo  B. 
gave  him  a  certain  time  at  his  request 
to  determine  whether  he  would  buy 
Ibem  or  not;  B.  within  the  time  deter- 
mined to  buy  them,  and  gave  notice 
thereof  to  j4  ;  yet  A.  was  not  liable  in 
an  action  for  not  delivering  them :  for 
jB.  not  being  bound  by  the  original 
contract,  there  was  no  consideration 
to  bind  A.    Cooke  v.  Oxley, 

3  T.  R.  653 

S.  If  A.  and  B.  agree  to  exchange  horses, 
and  B.  give  a  sum  of  money  to  A.  to 


bind  the  bargain.  A,  may  maintain 
an  action  against  B.  for  not  delivering 
his  horse,  without  alleging  any  deli^- 
verv  of,  or  offer  to  deliver  his  own  to 
B. ;  'for  Ihe  payment  of  eannrst  money 
vests  the  pro|>erty  of  the  plaintiff's 
horse  in  B.    Bach,  v.  Owen. 

5  T.  R.  409 

3.  But  in  such  an  action  A.  must  allege 
a  demand  on  B.  for  his  horse ;  stating 
that  B.  did  not  deliver,  though  often 
requested  so  to  do,  is  not  sutficient. 

5  T.  R.  409 

4.  In  an  action  on  the  case  for  not  deliver- 
ing com  at  S.  pursuant  to  an  agree- 
ment, whereby  the  defendant,  in  con- 
sideration that  the  plaint  iff  had  bought 
of  him  a  certain  quantity  at  a  fixed 
price,  undertook  to  deliver  it  to  the 
plaintiff  at  S.  within  one  month  from 
the  time  of  the  sale,  the  plaintitf  must 
aver  a  readiness  to  pay  the  price,  or 
what  is  equivalent  thereto.  Morton 
V.  Lamb.  7  T.  R.  ll?5 

5.  In  such  a  case  the  delivery  of  tlie 
com  and  the  payment  of  the  price 
were  concurrent  acts  to  be  done  at  the 
same  lime ;  and  each  must  aver  per- 
formance, or  a  reaiiiness  to  perfomi  his 
part  before  he  can  maintain  an  acliou 
against  the  other.  7  T.  R.  125 

6.  In  an  action  for  the  non-deliveiy  of 
malt,  which  the  defendant  had  un- 
dertaken to  deliver  on  request  at  a 
certain  price,  it  is  sufficient  for  the 
plaintiff  in  his  declaration  to  aver  such 
request,  and  that  he  was  ready  and 
willing  to  receive  the  malt  and  to  pay 
for  it  according  to  the  terms  of  the  sale, 
but  that  the  defendant  refused  to  deli- 
ver it ;  without  averriag  an  actual  tenr 
der  of  the  price.    Ratoaon  v.  Johnson, 

1  £.  R.  203 
7*  If  A.  agree  to  buy  of  JB.,  and  B.  to 
sell  to  A.f  goods  at  a  certain  price,  to 
be  delivered  between  such  a  day  and 
such  a  day,  and  B.  fait  to  deliver  the 
goods  within  the  lime,  it  is  sufficient 
for  A.^  in  deelaring  on  the  contract,  to 
aver,  that  he  was  during  all  the  time, 
and  still  is,  ready  and  willing  to  receive 
and  pay  for  the  goods ;  without  mak- 
ing any  allegation  of  an  actual  tender 
and  refusal.     Waterhonse  v.  Skitmer. 

2  B.  &  P.  447 
8.  A  eonnt  in  a  declaration,  stating  that 
the  plamtiff  retained  the  defendaot,wl]p 
was  a  carpenter,  to  repair  a  house  be- 
fore a  given  day ;  that  the  defendant 
accepted  the  retainer,  but  dkl  not  per- 
form the  work  within  the  tiffle,  per  fnod 
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ttie  walls  of  the  plaiiitiflTs  house  were 
damaged,  cannot  be  supported;  for  no 
duly  resulted  from  his  situation  as  a 
carpenter,  and  it  was  uot  stated  that  be 
was  to  receive  any  consideration,  or 
tliat  he  entered  upon  his  work.  Etsee 
V.  Gatuard.  5  T.  R.  143 

9.  Where  a  navigation  act  empowered 
tile  company  to  sue  for  calls,  SfC. 
*'  by  action  of  debt  or  on  the  case  ;*' 
it  WHS  ruled  that  an  action  on  the  case 
in  tort  lay.  Huddersfield  Canal  Co.  v. 
Bucklei/.  7  T.  R.  S6 

IV.  Crim,  Con,  Seduction^  Sec, 

1  •  No  action  for  crim.  con.  can  be  brought 
for  any  act  of  adultery  after  a  separa- 
tion between  husbaud  and  wife,  f Fee- 
don  V.  TimbrtU.  5  T.  R.  357 

f.  But  where  bunliand  and  wife  entered 
into  a  deed  with  trustees,  whereby  thr 
husband  covenanted  with  the  trustees 
that  they  should  apply  certain  annuities 
to  the  separate  use  of  the  wife  in  case 
she  should  hve  apart  from  him,  •with  the 
approbation  of  the  trustee^;  and  he  also 
<M)venanted,in  case  of  futu  re  differences, 
to  permit  the  wife  to  live  separate  from 
liiro,if  she  should  on  that  account  find  it 
necessary;  and  the  deed  also  contained 
a  clause,  that  in  case  of  separation  with 
the  approbation  of  the  trustees,  certain 
of  the  children  should  live  with  ^nd  be 
educated  by  the  wife  for  a  certain  pe- 
riod, and  that  she  might  visit  the  others 
at  his  house,  especially  when  ill,  w  a^ 
to  require  the  attention  of  a  mother  ; 
held,  that  such  a  deed  did  not  preclude 
the  husband  from  maintaining  an  action 
for  adultery  committed  while  the  wife 
was  in  fact  living  apart  from  htm,  whe- 
ther the  separation  were  with  or  with- 
out the  a|)probatiou  of  the  trustees,  the 
case  not  being  within  the  principle  of 
Weedon  v.  Timbrel!,  even  allowing 
that  to  be  law  to  the  extent  of  the  case 
there  decided.     Chambers  v.  Cau/field. 

6  £.  R.  344 

3»  An  action  on  the  case  for  debauching 
and  getting  with  child  the  plaintiff's 
daughter  and  servant,  per  quod  servi- 
tium  amisit,  is  not  maintained  by  evi- 
dence that  the  daughter,  though  under 
age,  vras  living  in  another  person's 
family  in  the  capacity  of  a  housekeeper, 
and  had  no  intention  at  the  time  of 
the  seduction  to  return  to  her  father  s 
house,  thoughsheafterwardsdid  return 
there  while  within  age^  in  consequence 


of  the  seduction.and  was  maintained  by 
her  father.   Dean  v.  Peel,     5  £.  R.  45 

4.  No  such  action  is  maintainable  unless 
laid  with  a  per  quod  servitium  amisitt 
where  it  does  uot  appear  that  the 
daughter  was  under  age.  Sattertkwaiie 
V.  Dwerst.  B.  R.  £.  25  Geo.  3. 

5  £.  R.  47  n. 

5.  But  though  the  daughter  be  of  agei 
yet  the  action  is  maintainable  if  she  be 
living  wiih  her  father.  Booth  v.  Chart" 
ton,  at  Lancaster^  in  1789,  cor.  ^t/* 
son,  J.  5  £.  R.  47 

6.  Or  absent  on  a  vbit  with  his  conseiif, 
with  the  intention  >of  returning.  John^ 
son  y.  M*Adam,  ibid.  ibid.  And  see 
Bennett  v.  Alkott,     Trespass,  f . 

7«  An  action  for  debauching  plaintiff's 
daughter  per  quod  servitiwn  amisit,  is  an 
action  of  trespass,  and  a  count  for  that 
purfxise  may  be  joined  with  a  count 
for  breaking  and  entering  the  house* 
Woodward  v.  IVdton,      2  N.  R.  47S 

8.  Damages  ultra  the  mere  loss  of  ser- 
vice having  been  given  against  the  de- 
fendant for  debaochery,  and  getting 
with  child  the  adopted  daughter  and 
servant  of  the  plaintiff^  the  court 
refused  to  set  aside  the  inquisition. 
Irwin  V.  Dearman.  11  E.  R«  23 

V.  Deceit, 

1.  If  the  purchaser  of  a  horse,  warranted 
to  be  of  a  certain  age,  discover  that  he 
is  of  a  greater  age,  and  offer  him  to  the 
seller,  who  refuses  to  take  him  back» 
he  may  sell  the  horse  to  any  third  per* 
son,  and  then  maintain- an  action  against 
the  seller  on  the  warrantry.  Buchanan 
v.  Pamshaw.  2  T.  R.  745 

2.  A  false  ailirmatinn,  made  by  the  de- 
fendant with  intent  to  defraud  the 
plaintiff,  whereby  the  plamtiff  receiver 
damage,  is  the  ground  of  an  action 
upon  the  case  in  the  nature  of  deceit* 
Pasley  v.  Freeman.  3  T.  R.  51 

3.  in  such  an  action  it  is  not  necessary 
that  the  defendant  should  be  benefited 
by  the  deceit,  or  that  he  should  collude 
with  the  person  who  is.       3  T.  R.  5 1 

4.  The  defendant  having  had  a  credit 
lodged  wiih  him  by  a  foreign  house 
in  favour  of  one  fV,  T.  to  a  certain 
amount,  upon  an  express  stipulation 
that  IV.  T.  should  previously  lodge  in 
his  hands  goods  to  treble  the  amount ; 
and  being  applied  to  by  the  plaiotifis 
for  information  respecting  the  respon- 
sibility of  fV.  T,  answered  that  he  knew 
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nothing  of  W*  T.  himaelf,  but  what  he 
had  learned  from  his  correspondent ; 
but  that  he  had  a  credit  lodged  with  him 
for  90  nmch  by  a  respectable  hamse  at  H. 
wlach  he  held  at  W.  T:$  diepoul, 
(omitting  the  oonditioo)»aiiij  that  upon 
aview  of  all  the  circumstances  which  had 
come  to  Mm  (ihe  defendant's)  knowledge^ 
the  plaintiffs  might  execute  W.  T.'s  or- 
der  with  safety;  viz.  an  order  for  the 
aale  and  delivery  of  goods  on  credit. 
In  an  action  on  the  case  to  recover  da- 
mages incurred  by  the  plaintifis  in  con- 
aequence  of  having  trusted  fV,  T.  on 
this  representation;  held,  that  there 
was  a  material  suppression  of  the  truth, 
and  evidence  sufficient  for  the  jury  to 
find  fraud*  which  is  the  gist  of  the 
action;  although  the  defendant  had  no 
inunecHate  interest  in  making  the  false 
lepresentation;  and  though  at  the  time 
when  it  was  made,  he  added,  that  he 
gave  the  adxice  without  prejudice  to 
himself.    Eyre  v.  Dunsford, 

1  £.  R.3I8. 

5.  To  an  inquiry  concerning  the  credit 
of  another,  who  was  recommended  to 
deal  with  the  plaintiff,  a  representation 
by  the  defendant  that  the  party  might 
safely  be  credited,  and  that  he  spoke 
this  from  his  own  knowledge^  and  nc»t 
from  hearsay,  will  not  austam  an  action 
on  the  case,  for  damages  on  account  of 
a  loss  sustained  by  the  defiiult  of  the 
party,  who  turned  out  to  be  a  person 
of  no  credit;  if  it  appear  that  it  was 
made  by  the  defendant  bona  fide,  and 
with  a  Kielief  of  the  truth  of  it ;  for 
the  foundation  of  the  action  is  fraud 
and  deceit  m  the  defendant,  and  damage 
to  the  plaintiff  by  means  thereof.  And 
taking  the  assertion  of  knowledge  se- 
cundum subjectam  maleriam,  vie.  the 
credit  of  another,  it  meant  no  other 
than  a  strong  belief,  founded  on  what 
appeared  to  the  defendant  to  be  rea< 
aonable  and  certain  grounds.  Haycrqft 
V.  Creasy.  2  £.  R.  9? 

6.  In  an  action  on  the  case  for  giving  a 
false  character  to  a  tredesman,  where- 
by he  was  induced  to  trust  an  insolvent 
person,  the  court  held  that  fraud  was 
necessary  to  support  the  aclioo ;  but 
set  aside  n  verdict  for  the  plaintiff  on 
payment  of  costs,  though  there  were 
some  circumstances  in  the  case  from 
which  fraud  might  be  inferred*  on  a 
suspicion  that  the  inquiry  was  made 
of  the  defendtmt  with  a  view  to  entrap 
him,  and  thereby  obtain  bis  guarantee 


for  payment  of  the  del>t  contracted  by 
the  insolvent.     2'opp  v«  Lee. 

3  B.  &  P.  367 

7*  Where  a  fraudulent  misrepresentation 
of  A/s  circumstances  is  made  to  JB* 
who  in  consequence  thereof  sells  goods 
from  time  to  time  to  A.  an  action  lies 
for  the  deceit,  though  A.  receivea 
goods  from  B.  at  many  differ«rnt  timeSp 
aud  pays  money  to  B.  from  time  to 
time  to  be  applied  in  general  payment 
for  the  goods.    Hutchinson  v.  BelL 

1  W.  P.  T.  558 

8.  If  A.  fraudulently  represent  the  cir* 
cumstaucts  of  B.  to  be  good,  in  or* 
der  to  induce  C.  to  give  hith  crMit^ 
aud  add,  "  if  be  does  not  pay  for  the 
goods  I  will,"  an  action  may,  notwith- 
standing ilie  addition  of  the  promise, 
be  maintained  against  A  for  the  mis- 
representation.   Hamar  v.  Alexander* 

2  N.  R.  241 

Vf .  For  Malicious  Prosecution  or  other 
Malicious  or  IVifful  Injuries. 

1.  An  action  upon  the  case  will  not  lie 
for  a  malicious  prosecution  by  a  supe- 
rior against  an  inferior  officer,  before 
a  naval  court^-martiaL  for  an  offence 
cogoistble  by  it.  Johnsone  v.  Sutton, 
(inerrorin  Exch.  ChJ  1  T.  R.  493  : 
[afirmed  in  Dom.  Prvc.  22  May  1787. 

1  T.  R.  784] 

2.  An  action  for  a  malicious  prosecu- 
tion will  not  lie,  if  probable  cause  ap- 
pear in  the  proceedings :  for  malice, 
and  the  want  of  probable  cause,  are 
both  necessary  to  support  this  action, 

1 T.  R.  493 

3.  Whether  certain  fiicts  proved,  amount 
to  a  probable  cause,  or  not,  b  a  question 
of  law.     Candell  v.  London. 

1 T.  R.  520,  a. 

4.  It  lies  on  the  plaiutiff  in  an  action  for 
a  malicious  prosecution  to  give  evi- 
dence of  malice  in  the  defendant  either 
express  or  to  be  collected  from  cir- 
cumstances, shewing  plainly  the  want 
of  probable  cause ;  and  the  malice  is 
not  to  be  implied  from  the  mere  proof 
of  the  plaintiff's  acquittal  for  want  of 
the  prosecutor's  appearing  when  called. 
PurccU  V.  M'Namara.       9  £^-  R-  3 1 6 

5.  Action  for  false  imprisonment  has  been 
held  to  lie  against  a  superior  officer 
where  the  imprisonment  at  first  was  le- 
gal, but  was  afterwardsa^ravated  with 
many  circumstances  of  cruelty, and  was 
continued  bey<md  necessary  bounds. 
WM  V.  Af'i^amara.         1 T,  R.  53S 
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ft  So  also  wherp  n  captaiii  of  a  man  of 
war  iinprboned  the  deiendaot  three 
days  tor  a  supi^osed  breach  of  duty, 
without  heaiinfc  him^  and  then  rifleased 
hini  without  brtngiog  hira  to  a  courts 
martial. 

Sichton  V.  Mollmf.    I  T.  R.  537  *>• 
?•  So  also  against  a  governor  for  mali- 
€i«tiialy  SQspending  defendant  from  a 
civil  ofice. 

Suikrrlmid  ▼.  Murray,  1  T.  R.  598  n. 

.1,  Au  action  on  the  case  ibr  delaying 

to  bring  an  officer  under  arre&t  to  a 

naval  court-martial  will  not  lie ;  it  be- 

.  iiig  a  military  defence^  and  the  defen- 
dant not'  having  been  tried  tor  it. 

i?  T.  R.  548,  If. 

5.  Action  on  the  raae  lies  for  mali- 
cioosly  obtaining  w  eiecuting  a  war- 
rant to  search  a  house  for  smuggietl 
go«>ds»  vi\\eit  none  such  are  found. 
Cotiper  4*  tf /•  V.  Boot  (m  error) 

1  T.  R.  535»  II. 

It).  An  rction  ou  the  case  will  not  lie  by 
tlie  bailiff  of  a  liberty  against  a  per- 
son Ibr  suiiig  out  a  writ  of  ct^as  with 
a  mon  omittas  clan^ :  which  writ  was 
executed  by  llie  sheriff  within  a  par- 
ticular liberty,  where  such  bailiff,  had 
the  execution  and  return  of  writs 
(wilhfmt  a  prior  writ  of  latitat  having 
first  issued)  upon  an  allegation  that 
sucli  writ  of  capias  was  rorongfuify, 
wjitrioytfyf  and  deceiifuliy  caused  to 
Ihs  issued  by  the  defendant  to  the 
4lamiige  of  the  bailiff  in  his  office. 
Carreit  v.  SnuiUpagt  ^  al* 

9  £.  R.  330 

11.  Where  a  justice  of  the  peace  mali- 
ciousiy  grants  a  warrant  against  ano- 
ther witliout  any  iuitirin<ition  upon  a 
supposed  charge  «f  ^lony,  the  remedy 
agaius»t  the  justice  is  tres|)ass  for  the 
bine  iiMprisoniiient,and  not  case* 

^Qrgau  V.  IJngJies,   2  T.  R.  $^5 

l!^,  A  decUration  in  au  action  fur  a  mali- 
doiis  prosecution  for  felony,  must  state 
that  the  prosecution  is  at  an  end ;  al-> 
leging  that  the  plaintiff  was  discharged 
from  his  imprisonment  is  not  sufficient. 

2  T.  R,  225 

J3.  The  word  acqmiied  indeed  must  be 
taken  in  its  legal  sense,  immely,  by  a 
juiy.  2T.R.231 

34,  So  if  it  bad  been  alleged  that  the 
plaintiff  had  been  di^barged  by  the 
grand  jury's  not  6nding  tlk*  bill,  that 
would  have  shewn  a  legal  end  f  o  the 
proaecution*  2  T«  R,  232 

15.  An  action  lies  for  a  maliciuus  pro- 


•ecutioB,  though  the  plaintiff  were  ac* 

quitted  un  a  defect  in  the  indictment* 

Wicks  v.  fentham.     4  T.  R.  24/ 

t6.  An  action  will  lie  for  continuing  to 

.  employ  the  servant  of.  another  aAer 
notice,  though  the  employer  did  not 
procnre  the  iservant  to  leave  bis  master^ 
or  know  when  be  employed  him  that 
he  was  the  senant  of  anotlier. 

Biake  V.  Lanyon.  6T.  R.  221 

17*  An  action  on  the  case  to  recover  da* 
mages  against  the  lessor  of  the  plaintiff 
in  a  vexatious  ejectment  is  not  nmt^ 
taiualilr. 

Pvrton  V.  Bmmor.    !  B.  &  P.  205. 

18.  If  a  person  place  dangerous  traps 
bait«id  with  flesh  in  his  own  ground, 
soi  near  to  a  bigliway  or  to  Ihegrouuiis 
oft  another  that  d«»gs  passing  along 
the  .highway  or  kept  in  his  neighbours' 
gfounda  must  be  attracted  by  their 
.induct  hito  the  traps,  and  in  conae* 
qiience  thereof  the  dogs  of  another 
he. a<»  attracted  and  are  injured,  an 
afrtion  on  the   case  lies* 

Teru^annd  v*  Wathen.    9  E.  R*  277 

Id*  Fimg  at  wiidrfowl  to  kill  and  nm^e 

^  prqfit  of  then),  by  one  who  was  at  the 

time  in  a  boat,  on  a  pnblic  river,  ot 

,.  open  creek»  where  tlie  tide  ebbs  and 
flows,  so  near  lo  an  ancient  decoy  ^n 
shore,  a^  tomake  the  birds  there  take 
flight,  is  evidence  of  a  wilful  distiuv 
bance  of^  and  damage  to  the  decoy^ 
for  which  an  action  in  the  case  ia 
maintainable  by  theoxi;ner# 

Canwgf^  v.  Taylor.  1 1  £»  lU  57 1 

See  also  Ktebk  v^  HkktrwgiU^  i 

T.  5  Ann^  U£*R*573,  4n. 

ADMIRALTY. 

I.  Jurisdictions 

1  *  If  the  owner  of  a  ship  ebaige  her  for 
repairs  done  in  Emgkmd^  by  an  inslru* 
ment  under  seal,  stated  to  be  by  way 
of  bottomry,  upon  which  slie  is  afteis 
wards  s^ed  by  admiralty  proceas^and 
decreed  to  he  sold  to  satis^  the  de* 
mand,  and  no  appeal  is  made  from  that 
sentence,  but  between  tlie  seiauie  and 
decree,a  writ  of  execMtionifttues  agam^t 
the  owner  at  the  suit  of  another  cred»» 
tor,  the  sheriff  cannot  take  the  vessel 
under  this  writ ;  uor  can  he  maintain 
trover  agamst  the  officer  in  possession 
by  the  warrant  of  the  court  of  Admi- 
ralty. 

Ladbrokt  r.  Cricketi.    2  T.  R.  649 
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3;  Wbelheribe' Admiralty  biMr  or  btve 
not  jitrisdictios  drpendf  upon  the  tub- 
jtct  MJtier. 

Mtnei(me  v.  Gibb(m$.     3  T.  R.  1?67 

-4.  Therefore  they  may  take  cogniannce 

of  au   hypothecation  bond   given  in 

*  the  course  of  a  voyage,  though  it  be 

etecuted  on  itrndy  and  under  seaL 

3  T.  R.  967 
5.  The  Admiralty  Court  has  jurisdiction 

•  over  the  question  of  freight,  cMroed 
'.  by  a  neutral  master  against  the  captor, 

.  who  has  taken  the  goods  as  prize. 
Smart  V.  iFo^.    3  -T.  R.  323 
6w  Anfl  a  moDStion  having  issued,  after 
the  goods  were  eoademned  and  de 
craea  to  be  delivered  to  the'ditptbrs, 
at  the  tuit  of  sneh  master  ngattist  the 
piaiutifie  as  -otcners  of  ogm(9  nf  tht 
prize  goods  to  bring  into  court  ihepro- 
"  dnci  rcmaimng  in  their  hands  to  aniWer 
the  freight,  me  Court  of  jB.'R«  re- 
'.  fttsed  a  profaibilion; 'though  no -fide- 
■  jussory  caution  had  been  tahetrbeflire 
the  goods  were  delivered  to  the  eap- 
'  for,  bill  tht  anestion  affreight  hitdheen 
naereed  by  me  terliai  of  ll^  decree  fi#r 
fuHire'conslderatloa.        3T.  R:-$23 
f .  If  the  legal  proper«ly  in  the  gnbds 
'    had  been  altered  by  a  sale  in  niatfcel 
.:  overt,  whether  that  vir6uld  have  varied 
^    the  case.  Qv.  f         ST.  K.  3<t?.  1948 
•r  The  fide^ssory  eamioti  Ik  Okil^ -an  ac* 
.    cumulative  remedy^  the  b^ter  to  eur 
«   able  that  court  to  pursue   the  pro- 
perty; but  it  does  not  supersede- the 
• '  jurhdieiion  in  rem.    3  T.  R.  34i?.  346 

9.  The  Adtmralty^  hare  no  ^nrisdiction 

•  in  a  case  where  a  vessel  is  injured  in 
the  ThameSt  wiihm  the  bodtf  of  a  county. 

VelthasfH  v.  OrmsUif.    3  T.  R.  3 1 5 

10.  If  it  appear  that  the  Court  of  Ad- 
miralty is  proceeding  io  a  question 
over  which  it  has  no  jurisdiction,  a 
court  of  common  law  will  grant  a  pro> 

-  hibition,  without  imposiogany  terms  on 
the  party  applying  for  it.     3  T.  R.  3 1 5 

1 1.  An  appointment  by  the  Lords  of  tli« 
Admiralty  of  a  captain  in  the  navy 
to  be  second  commander  on  board 
B  king's  siiip  is  valid  by  their  gem  ral 
authority  to  appoint  what  officers  they 
think  proper  for  the  service,  although 
anotherwas  appointed  to  the  first  coiii- 
nand  on  board  the  same  ship,  and  no- 
tice is  only  taken  of  one  captain  in  the 
book  of  regulation  for  the  navy.  And 

.  auch  second  captain  is  entitled  to  a 
captain's  share  of  prize  under  the  king  s 
proclamation. 

IFaterhouic  v.  Kwg.    2  E.  R.  507 


IS.  Hie  booH/  of  regulations  for  Hhe 
navy,,  submitted  by  the  I^rds  Com- 
'  miysionera  of  the  Admiralty  to  the 
King  in   eooucil   in  17.30,  and  ap* 
proved  by  hb  Majesty  by  an  order 
of  Council,  is  only  directory  to  'the 
Lords  Coin^nissioners.       2  £r  R.  507 
15.  The  Vice*Admirally  Cmirts  abroad 
.   have  DO  authority,  upon  the  mere  pe- 
tition  of  a  Captain,  to  etocree  the 
sate  of  a  ship  reported  iiot<  to  be  tea- 
worthy,  or  repairable  so  as  to  convey 
'    the  cargo   to  its  pLice  of  lieslinaljon 
but  at  an  expense  exceeding  the  value 
of  the  ship  when  repaired.    > 

Rxid  ir..Darby.^    10  £«  R.'443 

14,  li  seems  that  the  manslaughter  of 

.  an  Eoglish  subject  committed  in  China, 

by  au  aKeo  ■enemy  who  had  been  a 

prisoner  of  war,  but  was  theu  acting 

as  a    mariner  ou  board  aoBoglish 

merchant  ship,  cannot  be  tried  io  Ebg- 

Jand,  under  a  commission   issued  in 

pursuance  of  statutes  33.  £/.  S.  c.  23; 

.  43.G.3.c.ll3.§6. 

R.  V.  Depardo.     1  W.  P.  T.  26 
'  .{N.B.  In  this  casenojudgment  was  ever 
-   givenand  the  prisoner  was  ultimately 
discharged.}-  '• 

II.  Priztt. 

1.  The  Conrt  of  Admiralty  has  exdu* 
•    sive  jurisdiction  over  qneslicms  of  priie 

and  th«fr  consequences,     (ointer  diet,} 

3  T.  R  344 

2.  During  a  war  with  the  States-Ge- 
neral, a  squadron  of  the  king's  ships 
having  a  detachment  of  the  king's 
troops  on  board,  were  sent  to  attack 
a  settlement  belonging  to  the  enem}*, 
and  secret  instructions  were  given  by 
his  Majesty  to  the  commanders  in 
chif f,  that  all  the  ifooty  which  shokid  ha 
gained  bjf  the  joint  operation  of  the  army 
and  navy  at  the  attack  ofthesettiementp 
should  be  divided  into  trvo shares,  between 
the  land  and  sea  tones.  l*he  attack  was 
not  made,  but  the  squadron,  while  tht 
trooffs  were  on  board,  look  as  priae  a 
ship  and  cargo  bvloiiging  to  the  enemy, 
in  an  open  unfortified  baif,  at  a  distance 
from  the  destined  object  of  attack. 
This  ship  and  cargo  being  condemned 
as  lawful  priae,  the  produce  rras  to  be 
distributedaccordittg  to  the  piaeisions  of 
the  piize  act,  21  G.  3.  c.  15.  The 
Court  of  Common  Pleas  held  that  un- 
der that  act  a  legal  right  was  vested  in 
the  officers  and  crews  of  the  squadron, 
to  their  respective  shares,  on  the  con* 
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dcmnatioD ;  and  the  lords  commiision- 
ere  of  appeals  from  the  Admiralty 
having  i«iued  a  monition  to  the  prize 
agent,  to  bring  in  the  proceeds  which 

"were  in  his  hands,  a  prohibition  was 
l^nted  to  that  coart  by  the  Court  of 
C.  P.  because  diey  considered  the  mo- 
Dilion  as  contrary  to  the  legai  vested 
Hgkt. 

Home  y.  Earl  Camden  Sf-ah  t  H.  B.  476 
9*  But  this  judgment  was  reversed  on  a 

-writ  of  error  to  the  Court  of  K.  B'. 
who  refused  to  grant  the  prohibition, 
on  the  ground  that  the  prize  courts 
and  courts  of  lords  commissioners  of 
appeals  have  the  sole  and  exclusive  ju- 
nsdiction  over  the  question  of  prize  or 
«o  prize,  and  who  are  the  captor?,  not- 
withstanding any  of  the  prize  acts ;  and 
that  if  they  pronounce  a  seutcnce  of 
condemnation,  adjudging  also  who  are 
the  captors,  the  courts  of  common  law 
eaDn6t  examine  the  justice  or  propriety 
of  it;  even  though  perhaps  they  would 
have  pot  a  different  construction  on  the 
prize  acts.  And  the  same  courts  have 
power  to  enforce  their  decrees. 

4T.R.382 
This  judgment  of  the  Court  of  K.  B. 
was  affirmed  in  Dom.  Proc,  QT.  June, 
1795,  2  H.  B.  533:  and  see  6  Pari. 

'  Caset,  8vo.  203. 

4.  It  is  concluded  therefore  that  no  right 
is  vesied^  by  any  of  the  priise  acts,  in 
Ihe  captors  of  an  enemy's  ship  and 

-  cargo  in  war,  before  the  ultimate  ad- 
judikation  of  the  courts  of  prize.  And 
that  consequently,  the  issuing  a  moni- 
tioo  to  Ihe  prize  agents  by  the  coart 

.  of  commissioners  of  appeals  in  prfze 
caaaesy  to  bring  in  the  proceeds  of  a 
•hip  and  cargo  which  have  been  sold 
after  a  sentence  of  icondemnation  as 
lawful  prize,  but  from  which  sciitence 

'  there  is  an  appeal  (on  a  subject  distinct 
from' the  question,  whether  prize  or 
not,  which  is  not  disputed),  is  not  a 

'  ground  for  a  prohibition  to  that  court ; 
IbriheraoDttion  neither  interferes  with, 
nor  defeats  any  vested  right. 

2  H.  B.  533 

5.  A  Commodore  who  np))oints  a  captain 
Wider  kim,  without  faavfng  authority 
for  that  purpose,  is  not   entitled  to 

'  share  as  a  flag  officer  in  the  distribu- 
tion of  prizes  under  h»  majesty's  pro* 
cfaimatioD ;  Nor  will  the  subsequent 
latification  of  such  appointment  by 
the  Lords  of  the  Admiralty,  or  the 
King  in  Council,  entitle  him  to  share 
as  a  flag  officer  in  any  priaes  taken 


befofre  the   date   of  such    ratifica- 
tioo,    Doneihf  v.  Sir  Home  Popham. 

1  W.  P.  T.  I 
6.  A  prize  aet  direct^,  that  where  ships, 
4^.  are  taken  from  the  enemy  and 
condemned  as  lawful  prize  in  a  Court 
of  Admiralty,  and  the  sentence  of  con* 
denmation  appealed  from,  ^'execution 
of  any  sentence  so  appealed  fn)m  as 
aforesaid,  should'not  be  suspended  by 
reason  of  such  appeal,  in  case  the  parly 
or  parliesappellateshouldgive  sufficient 
security  t  to  be  approved  of  by  the  court 
'in  which  such  sentence  shouhl  be  given, 
to  restore  the  ship,  Src.  cnucerning 
wfiich  such  sentence  sfioald  be  pro* 
nouiiced,  or  the  fufi  value  tktreof,  to  the' 
appellant  or  appellants^  in  case  the  sen- 
tence so  appealed  from  should  be  re- 
versed."—Though  a  security  ttiken  in 
a  Court  of  Vice-Admiralty,  by  virtue 
of  this  section  of  the  act,  is  in  the  fornt> 
of  ;in  acknowledgmtfit  of  a  dibt  to  tht 
kittg,  yet  not  being  in  a  co>iirt  of  rs» 
cord,  it  is  not  strictly  a  rfcognisiande^ 
but  operates  as  a  stipulation  by  the 
parties  to  abide  the  decision  of  t^e 
court  of  apjieals.  Neitlier  is  Ihe  cdurt- 
of  appeals  bound  by  this  section  to  h\* 
terpret  the  words  ••  full  value"  by  any 
definite  measure-  but  they  have  a  dis- 
cretionary power  of  declaring  what  is 
the  full  value,  and  a  power  to  enforce 
payment,  from  the  sureties,  of  what 
they  declare  to  be  the  full  raluem 
Brymer  Sp  al.  y.  Atkins  4»  af. 

I  H.  B;  104 
The  judgment  in  this  rase  was  affirmed 
by  the  Court  of  K.  B.  on  a  Writ  of 
error.    M.30»G.  3. 

AFHOAVIT. 

« 

I.  To  hold  to  Bail.  See  post,  II.)  * 

1 .  An  affidavit  to  hold  to  bail  mW  shew 
how  the  <iebt  arose. 

Cvoke  V.  Dobree.     1  H.  B.  lO' 

2.  Must  in  general  he  positive. 

Sheldon  v.  Baker.     1  T.  R.*  83 

3.  Must  state  positively  that  the  defen- 
dant is  indebted  to  the  plaintiflF  in  so 
much,  Src, 

jy heeler  v.  Copeland.     5  T.  R.  36# 

♦.  The  cases  of  assignees,  exieculors,  ^r. 

are  exceptions  to  tliat  role;  and  they 

roust  swear  as  to  /Aci>  belief  o(\he  debt. 

Sheldon  v.  BAer.    1  T.  R.  S3 

5.  rfan  assignee -of  a  bankrupt,  :ind  two 

others,  sue  jointly,  tlie  former  muy 

hold  the  defendant  to  beil,  on  an  ufli- 
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davit  of  file  debt,  *<  ai  Appears bj  the 
bankrupt's  books,  and  as  Ibe  ilepouoit 


Szoaine  v.  Crannn<md.    4  T.  R.  I76 

6.  Aoo*a»igiiee  of  a  debt  arising  out  of 
bills  of  excbauge  in  his  own  |io»tessioD 
may  sue  in  tbe  nane  of  the  originai 
creditoff;  and  hold  the  defendant  to 

.  bail  00  his  own  affidavit;  sweariii|;  po 
sitivelj  as  to  ail  the  filets  required 
which  are  within  his  own  knowletlge, 
and  to  the.t>est  of  hii  knowledge  and 
belief,  as  to  such  as  are  within  tbe 
kuowiedge  of  his  principal  and  co-as  • 
signec. 
CrtwwHl  V.  lattll  Sral.   8  T.  R,  41 8 

7,  An  affidavit  to  hold  to  bail  niade  bv 
a  third  person,  need  not  state  a  con- 

.  neaion  between  the  dejpeueut  and  the 
plainti£ 
Pkttn  if  ah  T.  La^tu    1  B.  &  P.  1 
%m  lu  one  instance  the  court  held  an  afii* 
davit,  '*tbal  the  defendant  wa«    in- 
.  idebted  to  the  plaintiff  in  5000/.  for 
money  bad  and  received,  and  for  which 
be  had^nol  accounted,**  to  be  insufii- 
dent.  Diet  per  Bulkr  J.  I  T.  R.7 17 
f.  The  Court  of  K.  B.  held  it  sutiicient 
.  to  slate  that  tbe  defendant  was  indebt- 
ed to  the  plaintiff  in  such  a  sum  **  for 
money  had  and  received  on  account  of 
.  .  die  |)lahitiff,"  without  adding,  **n- 
ceived  ly  ilu  defendant** 

Coppmger  v.  Beatwt.   8  T.  R.  338 

io»  An  fldffidavit  slating  only  that  thede- 

*    fen«lant  was  indebted  to  the  plaintiff  in 

54/.  for  goods  sold  and  delivered,  not 

stating  fy  tkepiamtjf  to  the  defendant, 

was  held  insufficient.    , 

Perket  r.  Severn.    7  £.  R-  194 : 
Taylor  V.  Torbes.    1 1  £.  R.  3 1 5. 

11.  An  affidavit  statmg  oidy  that  <'  the 
defendnnt  was  indebtrd  to  the  phiintiff 
for  goods  sold  and  delivered  to  him 
the  defiindant,"  wtihout  saying  fi^  tkc 
yfainifff't  is  insuffidrnt. 

Cathrow  v.  H agger.     8  £.  R.  t06. 

12.  An  affidavit  to  hold  to  bnil,  stating 
that  Itie  defendant  is  indebted  to  the 
plaintiff  in  a  certain  suni,  ai  appeanbtf 
the  MaUer'4  aihcatw  is  not  sutlicieutly 
|>ositive. 

Pfnoeil  V.  Portherek.  2  T.  R.  55 
43.  An  affidavit  stating  tlie  defendant  to 
be  indebted  *'  lor  damages  awardefl, 
and  for  costs  and  'espenses  taxed  and 
alU>wed,**  is  bufficienlly.certaui ;  for  it 
wilt  be  inferred  th<it  the  award  and 
taxation  are  such  tg  Will  support  the 
art  ion.  Jtnkinh  v.  Law,  I  B.  Ac  P.  3()5 
14*  An  affidavit  to  hold  to  bail  slating 


that  the  defendant  was  indebted  to 
the  pbiutiff  so  mudi  for  interest  mo- 
ney, under  and  by  virtue  of  an  agree- 
ment, IK  insufficient. 

BvmA  V.  TtiH.    10  E.  R.  3.58 

15  Affidavit  tohoM  to  bail,  **  that  the 
defendant  is  indebted  to  tbe  plaintiff 
in  iOi.  according  to  the  bill  delkvered  bif 
the  plaintiff' to  the  drfnuUml^  is  insnf- 
iicienf ;  it  must  br  positive. 
IVilftann  v.  Jackmm.    3.  T.  R-  57 & 

iS.  An  affiidavit  to  hold  to  bail,  **  stating 
a  |>romtse  made  by  the  defendant  ea* 
ecutor,  4^.  to  pay  a  legacy^  of  100^. 
bequeathed  by  his  testatrix,  and  con- 
fesMttg  assets  to  the  vmonnt  of  280/, 
but  that  the  plaintiff,  not  receiving  the 
said  sum,  caused  several  appticatiosM 
to  be  made  to  the  defendant  without 
etiect,  therefore  that  the  defifiidant 
was  indebted,"  S^.  b  not  sufficiently 
positive* 
Muckcnzk  v.  Mackenzie^  1  T.  R.  7  Iff 

17*  A  bond  was  given  conditioned  lor 
the  payment  of  bills  of  exchange  drawn 
in  England,  on  A.  in  the  EaH  Indies,  in 
case  such  bills  should  he  retwned  to 
England  protfitfdjornon-paifment.  The 
affidaxii  to  ht*ld  the  obligor  to  bail, 
aAer  slating  *'  that  he  was  indebted  to 
**  the  deponent  tbe  obligee  in  a  certain 
**  sum,"  stated  also  tl^  condition  of 
the  bond,  and  <«  that  the  said  bilU 
were  not  paid  io  his  knowledge  ar 
brUtfin  /ifcfiVr,orelsewliere;  but  that 
they  were  protested  for  non'-noctptunea 
**  in  India,  and  were  slill  unpaid."  It 
was  no  objection  in  this  affidavit,  that 
it  was  staled  that  the  bids  were  unpaid 
to  the  knatcffdge  and  betirfof  the  plain* 
tiff;  but  it  aras  bad,  because  It  intro« 
diired  a  nnc  term,  not  mentioned  in» 
the  condition  of  the  bond,  m.^  pro- 
test tor  von'^tccfptance. 
Utdufon  Jir  (tl.  V.  Campbell.  1  H.  B.  245 

18*  An  affidavit  stating  the  defendant  to 
be  indebted  to  the  plaintiff  as  ind«}rsce 
of  a  bill  of  earchange,  without  allegmg 
the  bill  to  have  become  doe,  was  held 
sufficient.  Dntisun  vMarch.  I N .  R.1 57 

19.  On  an  affidavit  that  the  maker  and 
indorser  of  a  promissory  note  ai«  in* 
debled  to  the  holder,  neither  can  be 
held  to  bail:  it  is  also  objectionuble  as 
being  ouly  on  one  stamp.  And  it  is 
frurh  an  tttcurabte  defect  that,  if  either 
lie  lield  to  Ji>2iil,  he  does  not  waive  it  by 
Inking  any  step  in  the  catiae. 

Hwse^  v.  irUmm.      5  T.  R  254 

CO.  An  affidavit  staling  that  tbe  drfen« 
daut  *•  was  justly  indebted  to  ih^ 
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100/.  upon  aod  by  virtue 
of  a  certain  bill  of  eicbanf^  drawn  by 
I  be  defendant,  and  lon<;  sinee  due  and 
unpaid/'  is  sutiicieat,  without  stating 
m  wbal  clmracter  tbe  bill  was  due 
to  the  plaintiff,  wbetber  as  payee  or 
indorsee. 

Brndihaw  v.  S<Mmgi0it.   7  E.  ^.  94 
JfU  Staliug  that  "  the  plaintiff  on,  4-c. 
gave  the  defendant  notice  to  quit  on, 
4^.  and  that  the  latter  held  over,  ^. 
by  reaaon  of  whidi,  ami  by  force  of 
the  statule,an  action  has  accnied  to  the 
plaintiff  to  demand  of  llie  defendunt, 
4'C*''  double  rent,  is   not  sufficient. 
IFkeeier  v.  Copclmd.     5  T.  R.  36*4 
22.  So  stating  the  circumstances  under 
which  the  debt  accrued,  and  conclud- 
ttg,  ''  by  reason  whereof  the  defen- 
dant stands  indebted,"  is  insufficient. 
Fofwier  v.  Morton.    2  B.  &  F.  4» 
es.  Affidavit  "  that  the  defendant  was 
indebted  to  the  plaintiff  in  245/.  for 
UMMiey  lent  by  |)iaintiff  to  defendant 
^r  the  use  of  another,  and  for  which 
defendant  promised  to  be  accountable, 
•  and  to  repay  or  coHse  to^  be  secured  to 
the  plaintiff'/'  ^»  insufficient ;  it  not 
4^)peartog  in  the  affidavit  but  that  the 
money  had  been  secured  according  to 
the.  agreement* 

Joch  V.  PefMberton.     5  T.  R.  55^ 
24.  In  an  affidavit  to  hold  to  bail,  the 
plaintiff  deposed,  that   at  tiie  time 
of  the  assignment  ihereinaAer  men- 
tioned, the  defendant  was  indebted 
to  him  on  a  bill  of  exchange,  atid  that 
he  afterwards  assigned  the  debt  by  in- 
denture to  J.  B.  C.  and  D.  in  trust : 
ji.  then  deposed,  that,  at  the  time  of 
the  affidavit  being  made,  the  defendant 
was  indebted  to  Ihem  ^.  £.  C.  and  D. 
as  such  assignees  and  trnstiees  as  afore- 
said.   Held  that  the  affidavit  was  in* 
•affif ieoty.beeause  it  did  not  deny  that 
lAie  debt  had  beenntislied  to  the  plain- 
tiff between  the  ansi^piiiient  and  the 
time  of  the  affidavit    lieiug   made. 
Maim  v.  SAe9iif.    2  B. /»  ?.  355 
But  in  the  abuve  case  a  supplemental 
nffilavit  was  allowed.    2  IV &  P. 35 S 
€S.  One  wh4»  became  surety  for  tbi*  de 
fendant  tiefore  hi^  dischi^rge  under  an 
insulveni  debtor's  act,  and  was  after- 
wards obliged  to  givca  new  security 
«f  a  ImhmI  and  warrant  of  attorney,  4^, 
for  the  old  delit,  camiot  thereupon 
bold  the  defendant  to  bail  by  an  affi- 
davit as  for  so  much  aienfy  fwid  to  Im 
use.  Tuj^or  v.  HiggtMh    3  £.  R.  idp 
Q£»  An  affidavit  to  hold  to  bail  fur  sti- 


pnhted  damages  for  non-p^rfermanen 
of  an  agreement  roust  state  a  breaeh 
of  the  agreement, 

Stmton  v.  Httgkfi.    6  T.  R.  IS 

27.  A  party  cannot  t^  held  to  bail  for 
a  penalty,  but  only  for  the  sum  secured 
by  the  penalty. 

Hatfieid  v.  Lmgard.    6  T.  R.  2 If 

28.  And  therefore  an  affidavit  '*  that  the 
defendant  was  indebted  to  the  plaintiff 
in  I  OOO/.under  an  agreement  in  writing, 
whereby  the  defendant  undertook  to 
pay  the  plmntiff  the  balance  of  ac- 
counts, 4^c.  tokich  Mid  balance  U  Mtill 
doe  and  unpaid^**  without  stating  that 
the  lialance  wus  1000/.  was  held  to  lie 
defective.  6T.R.2ir 

29*  So  an  affidavit  to  hold  to  bail  for  a 
sum  certain  for  the  breach  of  an  agree- 
ment, must  shew  that  the  sum  demand- 
ed is  stipulated  damages,  and  not 
merely  a  penalty. 

WUd€y  V.  Thorntmu    9  E.  R.  409 

30.  In  an  affidavit  to  hold  to  bail  in 
trover  for  a  bill  of  exchange,  it  sliould 
be  stated  that  tlie  bill  remains  unpairf . 

Ctarke  V.  Cawthame.    7  T.  R.  331 

31.  The  Court  of  C.  P.  held  an  affidavit 
that  the  defendant  '<  was  indebted  to 
the  plaintiff  iff  trover*'  bad. 

Hubbard  v.  Facheco*  1  H.  B.  2 1 S 
39.  Affidavit  to  hohl  to  bail  in  trover, 
stating,  "that  the  plaintiff's  cause  of 
action  against  the  defendant  was  for 
converting  and  disposing  of  divers 
goods  of  the  plaintiff  of  the  value  of 
250/.  whirh  he  refused  to  dieltver, 
tlioagh  the  plaintiff  had  demanded  the 
same,  and  that  neitbrr  the  defendant 
or  any  person  on  his  behalf  liaH  offered 
to  pay  to  the  plaintiff  the  250/.  or  the 
value  of  the  gootts,**  was  holden  to  be 
insufficient.     IVooUfy  v.  Thumae. 

33.  if  a  defendant  be  holden  to  bail 
under  a  judge's  order,  upon  an  affi- 
davit diKclosing  circumstances  which 
shew  that  the  plaintiff  has  been  dam* 
nified  to  such  an  amount,  it  is  8uf> 
ficient;  though  it  improperly  state 
that  the  defendant  was  indtbted  to 
that  amount,  and  disclose  tlie  special 
circumstances. 

Imfay  v.  Btfetmi.    2  C.  R.  453 

34.  A  defendant  having  been  held  to 
bail  on  an  affidavit  of  a  debt  due  from 
three  defendants  as  surviving  pBrtuers 
of  another  deceased,  was  discharged 
on  filing  common  bail;  the  declar<iiiou 
being  for  a  detit  dne  from  the  three 

*  defendants  alone.  Spalding  v.  Mure  an^ 
tuo  others.  fi'T.  R.363 
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S6*  If  jui  afidavk  to  bold  to  hftil  state 
.  two  flums  }Qf  money  to  be  due  from  the 
defendant  to  two  separate  piaintiA, 
thotfgl)  oaly  one  writ  be  sued  but  on 
it^  tbe  eourt  will  set  aside  the  proceed- 
Jogs  on  that  one  writ,    Tke  Dean  a*d 
Ckapier  of  Exeter  r.Seaeeli.  6T.R.688 
SC.  liie  plaiutifi;  io  an  affidavit  to  hold 
.  to  bailt-m^st  give  himself  an  addition; 
ptberwise  the  defendant  will  be  dis- 
charged on  GOBimon  bail* 

Jarreit  v.  DUUm.     1  £•  R.  18 

SJ.  The  addition  of  "  manufacturei^  to 

ibe  deponent's  name  is  sutficient. 

Smith  V.  Younger.     3  B.  &  P.  550 

98.  A  foreigner  whose  general  residence 

is  abroad,  and  who  only  landed  liere 

for  a  temporary  purpose,  vis  to  make 

an  affidavit  to  hold  the  defendant  to 

.bail,  may  properly  describe  his  place 

of  abode  io  be  in  bis  own  country, 

and  not  at  the  place  where  the  affida- 

.vit  was  sworn,  within  the  meaning  of 

the  rule  of  court.  Mich.  15    Car.  2. 

Bouhet  V.  Kitioe.     S  £.  R.  1 54 

99*  It  is  an  iniroaterisi  objection  to  an 

affidavit  to  hold  to  bail  that  the  initials 

only  of  the  defendants  christian  names 

. .  are  inserted. 

Howell  y.CSTenum.   2B.d;P.  466 
(And  seeiNMr^VI.  3.  9»  10,  11.) 

40.  An  affidavit  to  hold  to  bail  sworn 
-  in  Ireland,  but  made  for  the  purpose 

of  being  used  in  £ngkii)d,  ought  to 
contain  all  the  essential  requisites 
'  of  such  an  affidavit  made  in  England ; 
amongst  othns,  according  to  tlM  acts, 
37G.  3.C.  45.S.  91:  38G.3.  c.  1. 
that  the  defendant  had  not  made  a  ten- 
der of  the  motley  in  notes  of  the  Bank 
of  England. 

Netbeii^.Pym.   7T.R.376,r. 

41.  Where  bailable  process  was  sued 
out  previous  to  passing  the  said  act, 
97  G.3.^«45.  and  renewed  (bur  seve- 
nl  times  without  any  new  affidavit,  and 
the  last  renewal  on  which  defeiidanl 
was  arrested,  was  subsequent  to  passing 
the  act,  the  Court  of  C.  P.  held  the 
affidavit  sufficieat«  though  not  accord- 
ing to  the  act. 

Crooks  V.  Houldilch.    1  B.  8c  P.  276 
^f.  In  an  affidavit  to  hold  to  bail  for 
.  1190/.  Us.  5d*  it  is  not  enough  to 
negative  a  fender  of  the  said  debt  in 
.bank  uc'tes ;  for  nun  constaf  bnt  a  ten- 
der in  bank  notes  was  made^of  all  bat 
the  fractional  snui,  which  would  be 
sufficioit  within  the  ff atule. 

Jcnnwgi  V.  MkchM.    I  £.  R.  17 


43.  But.  in  an  affidavit  to  Imtd  id  b^il 
fi>r  20/,  an^  upwafit^  it  ts  sufficient  to 
negative-  a  teadsr  of  the  said  mmi,in 
banknotes:  thatbaving  reference 'to 
the  specific  sum  sworn  to,  which  was 
such  as  might  beso  tendered. 

Maylin  v.  Townshend.    2  E.  R.  I 

44.  But  it  i^  not  sufficient  to  negative  a 
tender  ofihe  wid  sum  of  201.  and  up- 
wards :  that  having  reference  to  a  sum 
beyond  the  20/. 

ford  V.  Lcfver.    3  £.  R  110 

45.  It  is  sufficient  if  the  affidavit  stat(e» 
that  no  tender  was  made  ^  the  defenr 

.  dant  ;  without  saymg  or  by  any  other 
on  his  account. 
W^tt  Sp  al.  V.  Smee.    1  B.  8e  P.  344 

46.  So  if  it  negative  a  tender  in  notes 
"payable  on  demand,"  though  the 
words  of  the  act  are  **  ejtpressed  to  be 
payable  on  demand." 

Fowler  Y.Morton.   23.  8eP.  48 

47.  In  an  affidavit  made  by  the  plaintiff's 
agent,  (the  plaintiff  himself  being 
abroad),  it  b  sufficient  to  negative  a 
tender,     **  as    the    agent    believes". 

ilfiraro  V.  Spinks.     8  T.  R.  2S4 

48.  But  where  plaintiff  resided  in  Rng^ 
land,  and  the  affidavit  was  made  by 
his  clerk,  it  was  held  not  sufficient  to 
negative  a  tender  "  to  the  knowledge 
and  belief  of  the  clerk." 

Cass  4*  aL  v.  Levy.  8  T.  R.  520 
ElHot  V.  Duggan.  S  £.  R.  24- 
49*  An  affidavit  to  hold  to  bail,  however, 
sworn  by  a  clerk  in  the  chamberlain  of 
I/mdon's  office,  as  to  the  existence  of 
the  debt,  and  that  no  tender  of  it  had 
been  made  ui  hank  notes  to  the  beat 
of  hb  knowledge  and  belief,  was  held 
sufficient,  in  an  action  by  the  corpora* 
tion.    Mayor,  ij^c.  rfLonthn  ▼.  Dias^ 

1  E.  R.  237 

50.  The  Court  of  Common  Pleas  have 
held,  that  if  an  affidavit  made  by  the 
plaintiff's  clerk  absolately  negative  a 
lender  in  Innk  notes,  it  is  bad. 

Smith  V.  Tyson.  2  B.  and  P.  339 
Hamnersley  v.  Mitchell.  2  B.  &  P.  389 

51.  But  the  Court  of  King's  Bench,  on 
facts  ptecisely  similar,  refused  to  dis- 
f&arge  the  defendant  on  a  common 
appearance.  Madox  v.  Jbercrombyp 
K.  B.  41  O.  3.  (cited  in  Hammers^ 
V.  MitchdL  2*B.  &  P.  389.)  And  again 
in  Knight  v.  Keyte.  1  £.  R.  41^ 

52.  A  person  employed  b  London  as 
agent  to  one  residing  at  a  distance  in 
the  country',  with  a  power  of  attorosy 
to  collect  Lb  debts,  may  make  an  at* 
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fidaTif  of  debt*  fKMitively  denying  any 
tender  m  baDk  tiotet. 

Ckaiierlaf  v.  FtncL   2  B.  &  P.  390 

55.  An  affidavit  of  deUt  made  by  one  of 
three  partners,  denying  any  tender  in 
bank  notes  to  hiiiiselt'  ur  to  either  of 
hb  partners  to  vbe  best  of  his  know- 
ledge and  belief  is  sufficient. 

Staof  yr,  FedericL  2  B.  &  P.  390 
54.  An  affidavit  to  bold  to  bail  inwbich 
a  tender  in  bank  notes  is  negatived  by 
the  plaintiff's  clerk  alone,  then  resident 
in  London  is  insufficient,  if  the  plaintiff 
be  also  resident  in  London  ;  though 
the  debt  arose  upon  a  bill  transaction  of 
which  the  clerk  had  the  sole  manage- 
ment. Boii  T.  Milier.  2  B.  &  P.  420 
55*  Affidavit  made  by  A*  in  respect  of 
a  debt  due  to  B.  before  his  discharge 
under  an  insolvent  act  whereby  B.'s 
estate  became  vestetl  in  the  clerk' of  the 
peace,  negativing  a  tender  in  bank 
notes  to  the  knowledge  or  belief  of  ^. 
.  held  sufficient :  the  court  allowing  A. 
and  JB.,  by  a  subsequent  affidavit,  to 
•hew  that  A.  usually  transacted  B.'s 
business  when  out  of  town,  and  that 
at  the  time  when  the  affidavit  to  hohl 
to  Inil  was  made,  B*  was  out  of  town, 
and  that  an  immediate  arrest  was  ne- 
cessary, as  the  defendant  was  alH>ut  to 
sail  on  a  a  voyage. 
LdttDsimv.  McDonald.    2  B.  &  P.  590 

56.  In  an  action  l»y  the  assignees  of  a 
bankrupt,  it  is  not  sufficient  for  the 
bankrupt  to  negative  the  tender. 

Smith  v.  Barclay.  5  B.  eSe  P.  2 1 9 
67*  In  an  affidavit  by  an  assignee  of  a 
bankrupt  it  is  necessary  to  negative  a 
tender  tothe  bankrupt  before  his  bank- 
ruptcy :  negativing  a  tender  to  the 
assignee  is  not  sufficient. 

Martin  v.  Ronne.  8  T.  R.  455 
56.  An  affidavit  to  hold  to  bail  made  by 
theadministratorsof  a  person  who  died 
before  the  passing  of  the  bank  act, 
need  not  negative  a  tender  in  bank 
notes  to  their  intestate. 

Percy  v.  Powe/L       3  B.  &  P.  6 
59*  Setnb,  That  persons  suing  as  admi- 
nistrators need  not  in  any  case  nega- 
tive such  tender  to  their  intestate. 

3  B.  &  P.  6 
60.  If  a  defendant  on  being  informed 
that  a  bailable  writ  has  been  issued 
against  him  voluntarily  give  a  bail- 
t»ond,  be  canuot  afterwards  «»bject  to 
the  insufficiency  of  the  affidavit  to 
hold  bail. 

Nofton  VnDanvcri.    7  T.  R*  37  5 


61.  An  obfection  eansol  «be  taken  ad* 
vantage  of  after  plea#  *    :   * 

\Uvy  V.  DupoHte.    7  T.  R.  37611. 

62.  Nor  after  notice  of  executing  a'-writ 
of  inquiry  on  a  judgment  by  defuilt. 
Desborougk  v.  Coppinger.    8  T.  R  77 

63.  Nor  after  perfecting  bail  above  (in 
C.  PO  Chapman  ▼,  Snow.  Ir  B.  &P.  ]  32 

64.  So  in  K.JB»  Janet  v.  Price.  1  £.  R4  81 

65.  Nor  after  merely  puttmg  in. bail. 

D' Argent  v.  Vivant.'    1  E.  R.  830 

66.  In  both  courts  the  affidavit  to  hold 
to. bail  is  to  be  considered  as  part  of 
the  process  to  bring  the  defendant  into 
court ;  an  .irregularity  in  it  most  bt 
taken  advantage  of  in  the  ffrst  instance; 
and  may  be  taken  advantage  of  before 
bail  put  in,  or  appearance  entered;  so 
such  irregularity  may  be  waved  by  a 
defendant,  and  is  considered  aawaved^ 
when  he  has  voluntarily  done  an  act» 
submittmg  to  stibh  proccasi  1  £.  R.  334 

II.  To  hold  to  BaU  in  Penal  Actions. 

1.  An  affidavit  to  hold  to  bail  on  the 
lottery  act.  27  G.  3,  c.  1 .  should  specify 
the  nature  of  the  offenoe,  and  aver 
that  the  defendant  has  incurred  the 
forfeiture ;  but  the  offence  need  not 
be  described  circumstantially :  nor  Is 
the  plaintiff  obliged  to  swear  ihat  the 
defendant  is  iadebted  to  him  to  the 
amount  of  the  penalty. 

jDariW  V,  MauiMghi.  I  T.  R.  705 

2.  It  is  sufficient  if  the  affidavit,  on 
which  the  defendant  is  holdeii  to 
bail  for  an  offeiKe  against  the  said 
act,  shew  the  nature  of  the  offeuce» 
without  stating  the  partictilar  circum- 
stances of  it* 

f^atson  V.  Shav.  2  T.  R.  65^ 

3.  It  is  sufficient  if  it  state  that  the 
defendant  "msured  or  caused. to  be 
insured,"  4-c..    .    .  2II.B.  17 

4.  A  plaintiff  who  sues  for  i>eiialtie<<  un- 
der the  said  act  must  make  an  afficiavit 
previous  to  the  suing. out  *  ^thf  writ, 
speci^ing  the  amount  cif  the  penalties 
sue«l  tor.  Kingq.t.yiJiorne.'^T.  R.349 

5.  In  an  action  for  the  penalty  of  the 
lottery  acts,  it  is  suffici<'nt  if  the  pro- 
cess state  the  sum  to  nhich  they 
amtnint  as  the  debt,  without  de- 
scribing it  as  ari^^ing  fntni  i^'naitieflg 
or  specifying  ihe  oUence,  provided 
there  be  an  affidavit  for  that  purpose, 
and  it  is  aho  a  ^uffirttni  conM»li.iMee 
with  the  sfat,  33  G  :i.  c,  6^,  srct.  38. 
to  state  in  tlie  pr«>cess  that  the  plain* 
tiff  is  "  appoiuted   by  the   comniis* 
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**  nouTs  of  bw  inajcit  j^s  stamp  duties 
'*  topitfficcatc." 

Kdig  q.  t.  ▼.  Poc^.  2  H.  B.  601 

V.  An  aflidmTit  to  hold  to  bail  for  penal- 
ties forieired  by  imlawfol  iaturaoces 
against  tlie  lottery  act,  22  G.  3.  r.  47. 
may  inclnde  sereral  olfenees,  and  need 
not  sttf  a  tbat  the  defendant  rooeived 
any  coQsidanition  for  making  the  in^ 
snrances. 
Eolitmdq.  U  ▼.  Eotkmar.  4  T.  R.  2^8. 

7-  Where  several  persons  have  separatviy 
incurred  penalties  for  printing  illegal 
schemes  of  rfae  lottery,  a  separate  af- 
fidavit must  be  filed  against  each  of 
thrm :  and  if  they  be  all  joined  in  one 
aHidavii,  the  irregularity  is  not  waved 
by  their  potting  in  bail ;  but  the  court 
on  noliun,  will  stay  the  proceedings 
against  all  of  tliem. 
Giwimm  q.  t.  V.  Pmry.   4  T.  R.  577 

a.  If  an  afiidaTit  to  hold  the  defendant 
to  bail,  state  an  act  to  have  passed  in 
the  27  G.  3.  which  was  passed  in  the 
92  G,  3.  under  which  a  penalty  was 
inoirred,  it  u  a  fiitd  objection,  even 
though  the  title  of  the  act  be  pro- 
perly set  forth. 

WatMm^.Skm.  «T.  R.  £54 
*$.  Proceedings  m  a  penal  aetioo  on  25 
Bd^  3.  sf  •  4  c.  3.  stayed  on  motion, 
because  no  affidavit  had  been  filed, 
that  t|^  oience  was  committed  wilhiu 
the  county  where  the  action  was 
brought,  or  withm  a  year,  accorduig 
to2t  Jffc.  1.  c  4. 

IVhUt  q.  t.  V.  Boot^  2  T.  R.  274 

10.  But  in  a  subsequHit  case  the  Court 
of  K.  B.  refosed  to  stay  the  pro* 
oeedings  in  debt  on  a  penal  statute 
efltmr  verdkt,  though  no  such  affidavit 
had  lieen  filed. 

Lfigk  f.  #•  V.  Kofi.    3  T.  R.  362 
[And  see  balls  q.  t.  yi^Aiwood, 

1H.B.546J 

111.  tntUHiig  (and  see  f  ss/,  VI.} 

1.  An  affidavit  to  hold  to  bail  in  an  ac- 
tion for  penalties  under  the  lottery  act 
must  not  be  entitled,  tiecause  there  is 
no  cause  in  court. 

Kmg  q.  r.  V.  Cok,    6  T.  R.  640 

9.  And  in  such  case  the  Court  of  K.B. 
discharged  the  defendant  oat  of  cus- 
tody. 6  T.  R.  64r 

3.  So  the  Coert  of  C.  P.  discharged  a 
defendant  where  the  affidavit  was  en- 
titled J.  B.  plamtiff  and  C.  D.  defen- 
dant. HoUii  V.  BroMdvu.  1  B.  &  P.  36 

4.  But  in  a  subsequent  case  the  Court  of 


K.  B.  refused  to  discharge  a  defendant 
out  of  custody  on  the  gRHind  that  the 
affidavit  on  which  he  had  been  boldra 
to  bail  was  entitled  in  the  cause 
Qarke  v.  Cmthmne.  7  T.  R.  32i 
(S.  P.  Ltd  V.  Rotw^  and  Gaaaf  v. 
Marsh,  cited  in  the  note.    7  T.  R.  32 1 ) 

5.  Though  now  it  is  settled  that  affida-* 
vits  of  any  cause  of  action,  before 
process  sued  out  to  hold  defendauts  t^ 

'  bail,  art  nvi  tv  be  entititd  iu  any  cause* 
lUg.Gtn.KM/I\S7  G.:^.  7T.R.454 

6.  Anil  this  rule  is  recognised  by  tho 
Court  of  C.  P. 

Greea  v.  Hrtltiaw.  1  B.  &  P.  227 

7.  Where  a  submission  to  an  award  H 
made  a  rule  of  court  under  the  sta- 
tute, there  bemg  no  action,  the  afi» 
davits  on  which  to  apply  for  an  attach- 
ment for  disobeying  the  award  need 
not  be  entitled  iu  any  cauac,  but  the 
affidavits  in  amwer  must, 

Beran  y.  Btvam.  3  T.  R.  60l 

8.  But  in  surb  case  neither  the  affidavits 
in  support  of,  nor  those  in  amwer  to, 
a  rule  for  setting  aode  the'award  need 
be  entitled. 

BaMridge  r.  Hoaltoa.    5E.R.21 

9.  If  an  affidavit  on  a  motion  for  leave 
to  file  »  cvimiiial  information  be  enti-* 
tied,  itcatmot  be  rrad, 

J<.v./2(i6tJisMr,  cited.    6  T.  R.  64« 

10.  An  affidavit  produced  on  shewing 
cause  against  such  a  rule  nmy  or  may 
not  be  so  entitled,  6  T.  R*  64*^ 
That  it  need  not : 

See  K.  v«  Harrisoa.  6T.  R.  60 

11.  An  affidavit  made  aAersuch  a  rale 
b  made  absolute,  must  be  entitled. 

6  T.  R.  642 

12.  Affidavits  (and  motions)  for  an  at- 
taclunent  in  a  civil  suit  are  proceed^* 
iiigB  on  the  civil  side  of  the  court  until 
the  attachment  issucs»  and  mast  be 
entitled  with  the  names  of  the  parties  ; 
but  as  soon  as  the  attachment  sssnes, 
the  proceedings  are  mi  the  csowu  side 
and  from  that  time  the  king  ia  to  be 
named  w  the  prosecutor.  IVood  v. 
JVM  (eaplaining  the  case  of  /?•  ^ 
'Ike  Skeiyfyf  Middlttex,  see  JitacJ^ 
mrmt  1.)  '  3  T.  R.  2Sa 

13.  liie  affidavits  made  in  answer  to  n 
rule  nisi  for  an  attachment,  must  bo 
entitled  on  the  creii  side  of  the  court 
in  the  catise  out  of  winch  the  mo^mi 
arises:  but  after  the  rule  for  the  at« 
tachiuent  is  granted  the  afiidavits  in 
ally  matter  concerning  such  attach* 
ment  are  entitled  on  the  croini  side. 
n  kUfhrad  4*  al.  v.  tirtL  1 2  £.  R.  1 65 
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14.  AfidavHs  to  tel  aside  an  attadmieDt 
that  has  been  granted  (though  not 
isnud)  in  the  course  of  a  civil  suit 
must  be  entitled  "  R.  v.  The  Party  to 
leaUached,&c.  R.  v.  The  Sheriff  of 
Middietex.  7  T.  R.  439 

The  same  v.  The  same.  7  T.  R.  527 

15.  An  affidavit  to  support  a  rule  hm  for 
*'*3^'<4  proceedings  on  a  bail  bond, 
should  be  entitled  in  the  action  against 
the  bail. 

Robem  V,  GiddiHS.   1  B.  5e  P.  33? 

16.  The  christian  names  as  well  as  the 
surnames  of  the  parties  must  be  in- 
serted in  the  title  of  an  affidavit  pro- 
duced to  shew  cause  against  any  rule. 

Forts  V.  Dkmar.  7  T.  R.  6Q 1 
17>  Where  an  affidavit  was  filed  with- 
out auy  title,  the  Court  of  K.  B.  refus- 
ed to  take  any  notice  of  it»  though  the 
adverse  f^arty  was  willing  to  wave  the 
objection.  CA  paint  cited.)  ^T.R.G^ 
18.  Affidavit  entitled  «'  In  the  King's 
Bench,"  upon  which  the  Attorney-Ge- 
neral had  filed  an  information  ex  qfficio 
against  the  defendant,  was  permitted 
to  be  read  in  aggravation  alter  judg* 
inent  by  default. 

H.  V.  Morgan.  1 1  £.  R.  457 
15.  la  the  Court  of  C.  P.  a  rule  (to  set 
aside  execution)  was  discharged,  be- 
cause the  affidavit  on  which  the  ntle 
iiai  was  obtained  was  not  entitled  in 
any.  court :  the  words  "  in  the*'  only 
being  prefixed. 

Oidfom  V.  Tatum.     1  B.  &  P.  ^7 1 

IV.  On  Judgmmtt  m  Criminal  Cases;  09 
m  Aggratation^  S^c. 

U  WhcB  a  defendant,  who  has  suffered 
judgment  by  de&uit  iu  a  criminal  pro- 
secution, is  brought  np  for  judgment, 
each  party  should  come  prepared  with 
affidavits  disclosing  his  own  case  (if  he 
mean  to  produce  any  atiidavit  at  all) ; 
bttt  if  in  the  course  of  the  enquiry  tbe 
court  wish  to  h-^ve  any  point  further 
explained, they  will  give  the  defendant 
an  opportunity  of  answering  it  on  a  fu- 
ture day.     R.v.lVilsm.    4T.R.487 

2.  When  a  defpndant  who  has  been  con- 
vtcled  on  an  indtclmeot  conies  up  to 
icccive  judgment,  the  prosecutor  may 
lead  affidavits  in  aggravation^  though 
ftnade  by  witnesses  wlm  were  examined 
at  the  trial,  which  affidavits  the  de- 
fendant is  at  liberty  to  answer.  • 
The  King  t.  Sharpness.     1  T.  R.  228 

9.  Where  a  defendant  in  a  prosecution 
bad  suffered  judgment  to  go  by  de- 


fault,and  came  up  to  receive  judgment 
the  prosecutor  was  permitted  to  read 
affidavits  in  aggravation,  containing  ex« 
pressions  made  use  of  by  the  defendaut 
confirming  and  aggravating  his  guilt, 
which  had  been  uttered  by  him  in  the 
hearing  of  two  persons,  and  by  them 
a  forwards  related  to  the  fiersonsmak* 
ing  the  iiffidavits,  the  prosecutor  having 
first  entitled  himself  to  this  evidence 
by  swearing  to  an  application  to  both 
those  persons  to  come  forward  with 
their  testimony,  which  they  had  re« 
fused,  and  it  appearing  to  the  court 
that  those  witnesses  were  under  the 
control  of  the  defendant.  The  King  v. 
Archer,  M.  28  G.  3.      2  T.R.  20*,  a. 

4.  Otherwise,  where  it  does  not  appear 
that  such  third  person  is  under  the . 

.    control  or  influence  of  the  defendant. 

R.  V,  Pinkerton.    2  E.  R.  357 

N«  In  this  last  case  some  doubt  seems 

to  be  cast  on  the  authority  of  The 

King  v.  Archer. 

5.  If  a  person  required  to  answer  tha 
matters  of  an  affidavit,  swear  to  an  in* 
credib(«  story,  the  court  will  grant 
an  attachment  agaiu>t  him,  though  be 
positively  fieny  the  malpractices  im- 
puted to  him.  in  the  matter  of  CroUeifm 

6  T.  R.  701 

V.    Suppltmcntant ;  or  other  addiikmaf 
Evidence;  and  Counter  Affidavits. 

1.  If  the  affidiivir  on  which  the  defendant 
is  held  to  bail  be  defective,  the  defect 
cannot  in  getieral  be  supplied  by  ano- 
ther affidavit.    Jacks  v.  Pemberton, 

.5T.  R.  559 

2.  The  Court  of  C.  P.  will  never  receift 
a  supplemental  affidavit,  unless  to  sup- 
ply  something  ami>iguous  on  the  face 
of  the  original  affidavit,  und  which  the 
court  for  its  own  satisfaction  wi^be^i  to 
have  explained.     Green  v.  Rcdshato, 

1  B.  &  P.  2«r 

3.  If  a  plaintiff  executor  hold  a  defeo- 
dantto  iMiil  uponan  affidavit  stating  the 
debt  to  be  due,  "  as  appears  bj  tl^a 
testator's  books*'  but  omitting  to  add^- 
"  and  which  liie  deponent  believes  to 
be  true,"  the  Court  of  C.  P.  will  allow 
the  plaintiff  to' swear  to  hiv  belief  in  a^ 
supplemental  affidavit.  Gamham  Eke* 
attrix  T.  Hammitnd.       2  K.  dc  P.  *2^ 

4.  If  an  affidavit  to  hold  to  bail  be  made 
by  a  person  prima  facie  ii.compctent  to 
nntke  it :  Qu.  Whether  circumstances 
proving  htm  to  be  competent  can  be 
shewn  by  affidavit,  fur  cause  against  a 
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rale  for  discharging  the  defendant  on  a 
common  appearance. 

Bolt  V.  MilUr.  2.  B.  &  P.  4-50 
5*  Nocounter  aOidavit  can  be  received  in 
K.  B.  in  order  to  contradict  or  do 
mway  the  eifect  of  an  athdavit  to  hold 
to  bail  on  the  merits.  And  though 
such  counter  affidavit  might  be  re- 
ceived to  shew  that  the  defendant  had 
been  before  bolden  to  bait  for  the 
•ame  cause  of  action  here,  yet  it  will 
not  avail  to  shew  that  he  was  before 
so  hoiden  to  bail  in  a  foreign  coun- 
try ;  at  Jeast  where  it  did  not  distinctly 
appear  that  the  defendant  could  havt 
the  same  redress  and  benefit  by  the 
proceedings  abroad  as  here. 

Im!ay  ▼.  EUefsen.     2  £.  R.  453 

6.  If  a  rule  to  shew  cause  why  there 
should  not  be  judgment,  as  in  case  of  a 
nonsuit^  be  discharged  on  an  affidavit 
which  contains  an  answer  false  in 
itself,  the  Court  will  not  afterwards 
9pen  the  matter  on  an  affidavit  which 
disproves  the  contents  of  the  former 
one ;  though  if  they  see  reason  to 
doubt  the  truth  of  the  first  affidavit 
at  tlie  tidie,  they  will  siupend  their 
judgment  till  the  matter  be  examined 
mto.     DavUr:  Cottle.    3  T.  R.  405 

7.  An  affidavit  ta  hold  to  bail  stated  the 
dfht  to*  arise  on  a  hUl  of  exchange  or 

*  ^der,  drawn  by  A.  and  accepted  by 
deftDdaiit«— On  the  face  of  the  affi> 
davit  ;ilpne.tKe  Court  refused  to  order 
the  bail  bond  to  be  delivered  up— But 
on  a  Subsequent  motioaon  reading  the 
affiflavit  and  the  declaration,  by  whidh 
latter  it  appeared  that  the  instrument 
was  not  a*bill  of  exchange^  they  or- 

'  dcff  d  the  bond  to  be  delivered  up  on 
defendant's  filing  common^baiL 

WilkiV.^Adcock.    8T.  R^27 

VI.  StDearing ;   the  Mode    and  Turis- 

,      '        ^      diction.  • 

»T  •.      '       .     *  •■  .; 

I.  lite  Court  irifl  in  no  case  issue  an 
attadiment  against 'a  ptffty  kt  the  suit 
o€Another»  where  .^e  affidavits  on 
wkifsbtfae  motion  irrouhdi^d  ar^  swoTn 
before  the  agents- of  the. dfoisecutor. 
•  jR.  V.  Wallace.    Sx  T.'  R.  403 

^.  An  affidavit  may  be  taken  before  the 
clork  of  the  attorney  in  tSiexduse,  if 
th^  clerk  be  empowetied  t6  take  affi- 
davits at  aH.  *  •  * 
Goodtitled.Pyev.BadtUk.  8T.R.638 

5.  Whei:ean  affidavit  fs  taken  before  a 
copimissioner  of  B.  R.  by  any  person 
who/com  his  sigdature  -appears  to  be] 


illiterate,  the  commissioner  shall  certify 
in  the  jurat  that  the  affidavit  was  read 
in  his  presence  to  the  party  niakhig 
the  same,  and  that  such  ])arty  seemed 
|)erfectly  to  understand  the  s;ime  ;  and 
also  that  the  said  party  wrote  his  signa- 
ture in  the  presence  of  tlie*  commis* 
sioner. 

Reg.  Ccn.  E.  3 1  G.  3.     4  T.  R.  284 

4.  An  affidavit  taken  before  a  judge  at 
nisi  priuSt  upon  an  information  issuing 
out  of  this  Court,  which  affidavit  was 
returned  here,  is  considered  as  taken 
under  the  authority  of  the  Court,  and 
they  mil  take  cognizance  of  the  con« 
tents,  and  grant  an  iuformation  there- 
on. R.  v.  Jollisse.     4  T.  R.  285 

5.  The  Court  will  take  cognizance  of 
affidavits  sworn  before  foreign  magis- 
trates if  properly  authenticated  to 
them.   Dalmerw  Barnard.  7T.R.251 

ff.  An  affidavit,  purporting  to  have  been 
taken  before  J.  C.  high  bailiff  and  chief 
magistrate  of  the  district  of  Douglas  in 
the  Isle  of  Man,  is  sufficiently  authen- 
ticated by  an  affidavit  taken  in  this 
court,  stating  that  the  party  making 
it  knew  the  subscription  ••  /.  C."  S^. 
at  the  foot  of  the  other  affidavit,  to  be 
the  hand-writitig  of  J.  C.  7  T.  R.  251 

7.  The  Court  of  C.  P.  held  that  the 
affidavit  of  the  acknowledgment  of  a 
warrant  uf  attorney  to  sutfer  a  recovery, 
taken  before  an  ordinary  magistrate  m 
a  foreign  country,  must  be  attested  by 
a  notary  public. 

Ex  parte  JForsletf    2  H.  B.  275 

8.  But  the  Court  will,  from  courte!^, 
dispense  with  such  attestation,  in  the 
case  of  an  affidavit  taken  before  a 
great  judicial  officer  in  Ireland. 

2  H.  B.  275 

<).  An  affidavit  ofdebtmadeby  a  plaib- 

tiff  residing  in  a  foreign  country,  before 

a   foreign  magistrate  whose  signature 

to  the  jurat,  and  authority  to  ad- 

minister  oaths  and  take  affidavits  there, 

was  verified  by  a  proper  affidavit  in  this 

country,  is  a  sufficient  foundation  for' a 

jtidge's  order  to  hold  a  defendant  to 

special  bait.  *  ^        . 

Omealy  v.  Nercett.     8.  E.  R.  36*- 

10.  It  is  no  objection  to  an  affidavit  to 

hold  to  bail  that  it  is  not  intituled  *'  in 

the  King's  Bench,"  or  that  it  appeaVs 

to  have  been  talcen  before  **A:B.*^ 

commissioner,"  4*0.  wiAout    additfg 

"of  the  Court  ofK.  B.*'  if  in  »ct 

he  were  a  cbrafmissioner  of  that  court. 

Kennet  and  Avon  Canal  Company  v; 

.  Jones.  •    -  7T.R.451 


AFFIDAVIT  VI. 

11.  The  Conrt  ofC.P.  diaallowed  tliel 
objection  that  no  place  was  nieRtioned 
in  the  jurat  of  the  aiiidavit. 

1  B.  &  P.  105 

1?.  Where  several  persons  join  in  an 
affidavit,  fhefr  names  niust  be  written 
in  the  jurat;  and  no  affidavit  can  be 
read  if  there  be  any  interlineation  or 
erasure  in  the  jurat. 
7?-^.  Gen.  M.  3?  G.  3.    7  T.  R.  82 

\3.  When  a  dtfendant  having  been  re- 
cently discliirRed  from  a  prison,  was 
afterwards  permitted  to  continue  to 
lo<tge  there  at  night,  having  no  other 
residence,  his  describing  himself  in  an 
*  aHiduvit,  as  latt  of  tliut  prison  is  suf- 
ficient, within  the  rule  of  the  Court  of 
K.  B.  requiring  the  true  phce  of  every 
deponent  to  be  specified — Secus  in  the 
ca^e  of  a  person  leaving  one  place  of 
residence,  and  actually  residing  else- 
where. Sedley  v.'  J^hUc.  11  E.  R.  5Q8 

AGENT. 
I.  JFhere  liable  tosue^  or  be  sued  persmaUj/. 


AGENT  J.  II. 


J§ 


1*.  An  officer  appointed  by  government 
treating  as  an  agent  for  the  public,  is 
not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacitv. 
Maclheatkw  Ualdimand.  1  T.  R.  \1Q 

2.  Not  even  though  he  cc^ntract  by  deed, 
if  it  be  on  account  uf  government,. 

UfiwiH  V.  Jk'olscley.  1  T.  R.  674 
(See  Debd  5.  Assumpsit  II,  15, 
16*,  17.) 

3.  Senible  if  a  person  describing  himself 
as  agent  for  another  residing  abroad 
enter  into  a  contract  here,  he  is  per- 
sonally liable.  Ej/rc  C.  J. 
De  Gaillon  v.  L\Aigh.  1  B.  &  P.  368 

4.  If  one  take  the  security  of  tlie  agent 
unknown  to  the  principal,  and  give 
the  agent  a  receipt  as  for  money  due 
from  the  principal,  on  the  faith  of 
which  tlie  principal  deals  differently 
with  his  agent,  the  principal  is  dis- 
charged although  the  security  fail 
AlUer^  if  the  principal  do  not  shew 
thai  he  was  injured  by  means  of  such 
false  voucher,  and  the  omission  of  the 
party  to  inform  him  of  the  trutliin 
due  time.  Wyatt  v. 
The  Marquis  of  Hertford.  3  E.  fe.  147 
(And  see  Ward  v.  Telton,  1  E.  R.  507 

tit.  Ship.) 

5*  Where  goods  are  ordered  for  a  ship  by 
the  owners,  before  the  appointment  of 
the  captain,  though  some  are  not  de- 
livered till  afterwards,  yet  as  no  per- 


sonal credit  is  given  to  the  captain,  he 

is  not  answerable  for  any  of  them. 

Farmery.  Davies.      1  T.  R.  IQ8 

6.  But  where  the  captain  contracts  for 
the  goods,  though  (hey  are  furnisbed 
for  the  use  of  ihfe  ship,  he  is  answer- 
able in  respect  of  this  contrnct. 

I  T.  R.  108 

7.  So  tliat  in  such  case,  the  tradesman 
has  a  claim  both  on  the  captain  and 
owners,  as  well  as  a  specific  lien  on 
the  ship  itself  iT.R.  108 

8.  A.  as  captain,  by  charterparty  agreed 
to  receive  a  cargo  of  the  agents  and 
assigns  of  B.'-A.  having  received  a 
cargo  abroad,  signed  a  bdl  of  lading 
stating  the  goods  to  have  been  shipped 
by  order  of  C,  and  to  be  delivered 
to  his  order.  In  an  action  for  negli- 
gence in  stowing  the  goods  brought 
by  C.  against  A.  held  that  C.  was  only 
an  agent  and  that  the  action  should 
have  been  brooght  in  the  name  of  A. 

Moores  v.  Hopper..     2  N.  R.  411 

II.  How  far  his  principal  is  bound  by  his 

Acts* 


1.  A  plaintiff  is  bound  by  the  acts  of 
his  attorney's  agent  in  town. 

Griffiths  V.  mUiams.     1  T.  R.  710 

2.  Where  there  is  an  agent  in  town,  all 
notices  are  given  to  him,  and  are  not 
sent  into  the  coimt  ry . 

BullerJ.    iT.  R.711 
(But  see  Hayes  v.  Perkins,  3  E.  R.  568) 

3.  Yihere  an  agent  is  employed  to  buy 
goods,  an  acknowledgment  under  his 
hand-writing  of  his  havitag  received 
them  is  evidence  of  a  delivery  to  the' 
buyer.  Biggs  v,  Lawrence.  3  T.R.  454 

4.  A  special  agent  under  a  limited  au- 
thority cannot  bind  his  principal  by 
any  act  beyond  the  scope  of  »uch  au- 
thority. Fenn V.Harrison.  3 T.R. 757 

5.  Therefore  where  it  appeared  in  evi- 
dence that  the  holder  of  a  bill  of  ex- 
change desired  A.  to  get  it  discounted^ 
but  positively  refused  to  indorse  iV,  ahd 
A.  delivered  it  to  B.  for  the  same  pur- 
pose, informini;  him  to  whom  it  be* 
longefi  ;  and  B.  finding,  that  he  could 
not  dispose  of  it  without  indorsing  it» 
was  prevailed  upon  to  do  so  by  A*s 
telling  him  that  he  would  indemnify 
him ;  but  the  indorsee  took  it  upoa 
the  credit  of  the  names  on  the  billt 
without  any  knowledge  of  the  real 
owner ;  it  was  held  that  although  such 
original  holder  afterwards  promised  to 
pay  the  bill,  such  promise  could  not 
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Mipport  an  adiou  bj  the  mdorseM't 
being  nudum  pacimtu        3  T.  R.  757 

6.  It  appearing  on  evidence,  however, 
on  a  new  trial,  that  the  bc4der  of  the 
bill  did  not  tajf  At  woM  not  indorse  it, 
the  Court  held  that  J/b  employen 
were  b^iund  by  his  act,  pnd  liable  to 
refund  on  the  bill's  being  dishonoured ; 
and  that  the  subsaqneHt  promise  to 
pay  was  decisive  against  them, 

4  T.  R.  177 

7.  A  fdctor  cannot  pawn  the  goods  of 
his  principal. 

Dmd»igny  r.  DwDol.  5  T.  R.  604 
8«  And  if  ha  fio,  the  principal  may  re- 
cover the  value  of  ihetii  introver  against 
the  pawnee,  on  teiiderhigto  the  factor 
what  is  due  to  him,  without  any  lender 
to  the  pawnee.  5  T.  R.  604 

9.  But  this  rule  does  not  apply  to  the 
case  of  a  banker,  (or  it  sould  seem 
any  other  |)erson),  pitfdging  indorsed 
bills  of  ezciunge  deposited  in  his  bauds 
by  a  customer.  1  B.  &  P.  6'5l 
Sec  Collins  v.  Martin^  1  B.  and  P.  6*48 

Bankrupt  X.) 

10.  A  factor  cannot  pledge  the  goods  of 
his  pruicipal  by  indorsement  and  de* 
livery  of  the  bill  of  Jading,  any  more 
than  by  tlie  delivery  of  the  goods  them- 
selves, though  the  indorsee  knew  not 
that  he  was  the  factor. 

Nexwm  v.  Tkotnton*    6  E.  R.  17 

11.  A  broker  when  he  bought  goods  for 
his  principal  agreed  for  f  per  cent,  to 
indemnify  him  iVora  any  loss  on  the 
resale;  it  was  held  that  this  uader* 
taking  was  discharged  when  the  prin- 
cipal had  a  f<iir  opportunity  of  selling 
to  advantage,  but  neglected  it,  though 
he  was  afterwards  obliged  to  sell  at  a 

•  loss.      Cnny  v.  Edensar.  3  T.  R.  524 

12.  Fraud  will  vitiate  any  transaction, 
though  the  principal  person  intereste<l 
do  not  personally  take  any  part  in  the 
fraud :  for  the  principal  is  civilly  re- 
sponsible for  the  acts  o(  his  agent. 

Doe  d.  WiHis  v.  Martin.  4  T.  R  39 

13.  The  property  of  goods  bought  by  an 
.    agent  for  the  veudee,  delivered  by  him 

*  to  the  vemlee's  packer,  iu  whose  hands 
they  are  attached  by  the  vendee's  cre- 
ditors, revests  in  the  vendor,  so  as  to 
avoid  the  attachment,  by  the  vendee's 
having  countermanded  tbepurrhase  by 
letter  to  his  agent  dated  befpre  such 
delivery,  though  not  received  till  after- 
wards, the  vendor  assenting  to  take 
liaclfL  the  goods. 

SuU^y.FieU.    5T.IL211 


AGREEMENTS. 

h  Of  the  Interpretoiiou  and  Operation  of» 

U  Where  a  lease  came  into  the  bands  of 
the  original  lessor  by  an  avreeraeni 
entered  into  between  him  and  the  as« 
signeeofibeorigitial  lessee,  *' that  the 
lessor shouM  have  the  fireniisesas  men- 
tioned in  the  lease,  and  should  \my  a 
particular  sum  over  and  above  the  rent 
annually,  towards  the  good-will  air 
reaHy  paid  by  surh  assignee  ;  such 
agreement  operates  as  a  surrender  of  ^ 
the  whole  term. 

Smith  V.  Mapkback.     1  T.  R.  441 

2*  Tlie  sum  in  such  an  agreement  is  con- 
sidered as  a  sum  to  l>e  paid  annually 
in  gross,  nf>t  as  rent,  and  the  assignee 
caniiot  distrain  either  tor  that,  or  fop 
the  original  rent;  but  he  has  a  re* 
medy  by  ^ssumt^sitfur  the  sum  reserv* 
ed  for  the  goo<l  will.        1  T.  R.  \4\ 

3.  An  agreement  between  a  debtor  ancf 
his  creditors  that  they  will  accept  i^ 
composition  in  satisfaction  of  their  rcn 
spective  debts,  to  be  paid  in  a  reasoiir 
able  time,  cannot  be  pleaded  to  an 
action  brought  by  one  of  the  creditor^ 
to  recover  bis  whole  demand,  Heatkcote 
and  Olhtis  v.  Crotthhaitl^^,  2  T.  R.  24 

4.  But  if  the  debt  had  been  ascertained 
by  the  agreement,  and  ^  tnnd  provicU 
ed,  and  all  the  creditors  bound  to  for? 
bear,  seems  that  would  have  liee^  ^ 
good  pica.  2  T,  R.  24 
(See  /)o$/ 11.  22,  Scc.) 

5.  So  if  the  debtor  had  assigned  over 
all  his  effects  to  a  trustee  in  order  to. 
make  an  M|ual  distribution  among  alt 
his  creditors,  that  would  have  beeii 
a  good  eonsfderatiou  in  law  for  the 
prtr  iiisc.  2  T.  R.  24 

6.  Acceptance  of  a  less  cannot  be  a  sativ^ 
faction  in  law  of  a  greater  sum  then 
due:    nor  can  it  operate  as  an  ex- 

'  tingiiishment  of  the  original  cause  of 
action,  thoug(]  acciniipanied  by  a  con- 
ditional promise  to  pay  the  residue 
t^hen  of  ability. 

Fit^liY.  Svtton.    ^  E.  R.  23Q 

7-  Where  a  debtor  entered  into  agree- 
ment with  his  creditors,  whereby  they 
agreed  to  teceive  20/.  per  cent,  in  sa- 
tisfaction of  their  several  debts,  and 
released  the  fem^iinder  in  con»idera-. 
tion  that  the  composition  should  be 
secured  by  the  acceptance  of  one  of 
the  creditors,  which  accordingly  was 
given,  and  paid  when  due:  held  that 
such  agreement  was  binding  on  the 
phiiiitift'one  of  this  creditors^  an(i  t^i^ 
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bis  suing  <he  debtor  after  receiving  the 
composition  was  a  fraud  upon  the  rest 
of  tlie. creditors 
Stehmum  ▼.  Ma^nut,     11  E.  R.  Spo 

8.  The  creditors  of  a  bankrupt  entered 
into  a  deed  of  composition  to  receive 
Ss.  in  the  pound  in  fuU  discharge  of 
their  debts,  and  agreed  to  release  every 
thing  beyond  ihat  to  the  bankrupt, 
and  join  in  a  petition  to  the  chancellor, 
to  supersede  the  commission ;  one  of 
the  creditors  having  two  distinct  debts 
due  from  the  liankrupt,  for  one  of 
%i1)ich  he  held  bills  for  the  full  amount, 
received  his  dividend  of  Ss,  in  the 
pound  on  both  debts,  and  then  reco- 
vered the  ftill  value  of  some  of  the 
bills;  held,  that  the  bankrupt  was 
entitled  to  recover  the  money  so  ob- 
tained on  the  bill  in  an  action  for  mo- 
ney had  and  received* 

Stock  V.  Mawsm.     1  B.  &  P.  286 

jp.  An  agreenfcnt  declared  on  to  sell  oats 
at  io  much  per  bushel^  mi|st  be  taken 
to  mean  t)ie  li^nc/tester  bushel,  and 
will  not  lie  proved  by  evidence  of  an 
agreement  to  sell  by  S4>me  other  bushel, 
Hockin  V.  Cifffke.    4.  T.  R.  314 

10.  A  promise  in  writing  direitted  tp  A., 
B.,  and  C,  (a  house  in  trade.)  to  pay 

•  for  goods  to  l>e  furnished  to  JD,,  does 
not  extern!  to  goods  furnished  to  D. 
by  B.  and  C.  after  A.  liad  withdrawn 
from  the  partnership. 

*  Myers  v.  Edge,     f  T.  R.  254 
(See  Bond  11.1,2,3,4.) 

yi.  If  the  abandonment;  of  a  contract  be 
made  the  ground  of  an  action,  it  is  not 
competent  to  the  plaintift'lo  sb^w  that 
a  contract  has  existed  and  been  aban- 
doned, without  proving  a  specific  con- 
tract. 1.  B.  &  P.  306 

}2.  A.  being  teuant  to  B.,  under  a  tease 
containing  covenants,  by  which  the 
former  was  bound  to  fetch  7^  bushels 
of  coals  from  Poo!  yearly,  and  deliver 
themat  the  manbion-lioqse  of  th«  latter 
and  also  to  supply  him  with  as  much 
ffood  wheat  as  he  sliould  want  in  his 
family  at  5s,  per  bushel,  it  was  agreed 
between  I  hem  that  the  lease  should  be 
surrendered  up  ai)d  a  n^w  one  granted, 
omitting  the  above  covenants.  A  new 
lease  was  accordingly  executed,  and  tit 
the  same  time  an  agreement  was  en- 
tere<l  into,  whereby  A,  agreed  with  B, 
fhat  he  would  fetch  and  bring  to  the 
dwelling-house  of  B.,  his  heirs  and 
asstjgns,  75  bushels  of  coals  yearly, 
for  12  year^  (ihp  term  of  tl^e  new 


lease),  and  yearly  supply  B.,  his  heirs 
and  assigns,  with  as  much  good  wheat 
as  he  should  want  in  his  family  at  5s* 
per  bushel .  B.  having  parted  with  bis 
reversion  in  the  farm,  and  also  quitted 
the  mansion-house,  in  which  he  resided 
at  the  time  when  the  agreement  was 
made ;  held  that  he  was  not  entitled 
to  maintain  an  action  against  A.  for 
refusing  to  deliver  the  wheat  at  the 
stipulated  price;  that  the  agreement 
being  entire,  must  receive  one  uniform 
construction ;  and  as  it  was  clearly 
local  in  respect  of  the  delivery  of  coals^ 
it  could  not  l>e  deemed  personal  with 
res|)ect  to  the  wheat :  Also,  thai  na 
parol  evidence  could  be  admitted  to 
explain  the  agreement^  there  being  no 
.  latent  ambiguity. 

Coker  v.  Gwy.     2.  B.  &  P.  565 

13.  A.  agrees  by  parol  to  sell  an  estato 
to  B.  on  certain  terms,  provided  B, 
wilt  continue  C.  hb  tenant,  nai/arane 
yeanmly^  InU from  year  to  year  (C.  hfr- 
ving  just  before  been  let  into  possession 
under  a  contract  for  the  purchase  of 
the  estate,  which  he  had  failed  to  pay 
for  in  time,  and  had  therefore  for* 
failed  his  deposit) ;  and  A*  thereupon 
agreed  to  take  C's  forfeited  deposit  as 
part  of  the  purchase -qioqey :  A.  and 
B»  afterwards  reduce  their  agreement 
respecting  the  purchase  iuto  writing,  in 
which  no  notice  is  taken  of  the  stipo* 
lation  concerning  C's  tenancy;  yet 
held,  that  this  stipulation,  being  cot* 
lateral  tp  the  written  agreement,  was 
binding  upon  B. ;  and  that  the  agree- 
ment ofierated  as  a  tenancy  for  two 
years  certain  at  least,  though  no  rent 
was  then  mentioned,  but  was  to  be 
settled  afterwards;  and  that  the  te* 
nancy  could  not  l>e  put  an  end  to  at 
the  end  of  the  iirstyear  by  sis  months' 
previous  notice  to  quit..  Denn  (L 
Jackiin  v.  Cartmright,      4  £.  R.  29 

14.  The  defendant,  in  consideration  of 
his  having  procured  a  man  to  serve 
on  board  a  ship  for  a  particular  voyage, 
received  from  the  plaintiff  four  gui- 
neas, and  afterwards  signed  a  note,  by 
which  he  etigaeed  to  pav  the  plaintiff 
foqr  gqineas,  if  the  said  man,  a  sea- 
man,  did  not  proceed  in  the  said  ship 
upon  the  intended  voTage;  the  man 
was  discovered  not  to  ^  a  seaman, 
and  the  captain  of  the  ship  refused 
to  receivp  him  on  l|oord:  held  that  the 
above  note  did  not  amount  to  an  qn^  . 
dert?d&t»g  on  the  part  of  the  defen> 
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dant  -that  the  man  was  a  searaao,  but 
that  it  wa^  merely  a  stipulatioo  for  a 
personal  serTi<^. 

Ltcy  V.  Ham^  1  W.  P.T-  65 
15^  A  person  agreed  to  deliver  100  bags 
of  hops  at  a  certain  price  by  a  certain 
time,  and  having  delivered  only  1 2, 
commenced  an  action  for  the  price 
before  the  expiration  of  the  time  fixed 
for  the  delivery  of  the  remainder:  held 
that  the  contract  being  entire  could 
not  be  split)  and  that  such  action 
conld  not  l>e  maintained. 
JVaddingion  v.  Oliver.    2  N.  R.  6l 

II.  Fraudultnt^  il^^g^t  ^  wd:  w  the 

,  emUrary. 

|.  An  a^eement  in  writing  to  put  in 
good  bail  for  a  person  arrested  on 
uiesna  process, .  at  the  return  of  the 
writ,  or  surrender  the  body,  or  pay 
debt  and  costs,  made  by  a  third  per- 
son with  the  bailiff  of  the  sheriff,  in  con- 
sideration of  his  discharging  the  party 
arrested,  is  void  by  23  ff.  6.  c.  9. 
Rogers  y.  Reeves.    1  T.  R.  418 

2.  But  the  undertaking  of  an  attorney 
ibr  the  appearance  of  a  defendant  is 
not  within  the  statute,  because  it  is 
given  to  the  plaintiff  in  the  action,  and 
not  to  the  sheriff.  1  T.  R.  41 8 

3.  Where  goods  are  delivered  under  an 
agreement  to  take  a  specific  parcel  of 
copper  money  in  payment,  a  delivery 
of  such  copper  will  be  a  good  bar  to 

.  an  action  for  the  value  of  the  goods, 
though  in  fact  it  was  counterfeit  mo- 
ney. Alexander  V,  OweH,  1 T.  R.  225 

4.  An  illegal  contract,  if  rescinded  as  to 
part,  must  be  rescinded  as  to  the  whole : 
therefore  if  a  plaintiff  furnishes  goods 
in  amsideraium  of  ccunterfdt  money 
to  be  paid  him,  and  be  afterwards  re- 
fuses to  take  it,  he  cannot  recover  in 
an  nclion  the  value  of  the  goods  deli- 
vered, i  T.  It.  226',  7 

5.  Where  money  had  been  pairl  for  in- 
suring tickets  m  the  lottery,  the  Court 
o^C^.( dissent.  LmtghhorifughC^.J 
held  that  it  might  be  recovered  bark 
from  the  office-keeper. — All  the  court 
were  of  opinion  that  a  contract  de- 
clared by  a  statute  to  be  illegal,  was 
wot  made  good  by  a  subsequent  repeal 
of  the  statute, 

Jaques  v.  WUby  Sf  al.     \  H.  B.  65 

'6.  Before  a  party  can  entitle  himself  by 

a  civil  action  to  relief  from  an  usurious 

contract,  he  mtist  tender  all  the  money 

i:eaUy  advanced. 

FiUroy  v.  Gmllim.     1  T.  R.  1 53 


7.  Where  goods  were  pawned  to  a 
broker  for  a  certain  sum,  and  usurious 
interest  agreed  to  be  paid  thereupon* 
the  pawner  of  the  goods  cannot  maiu« 
tain  an  action  of  trover  for  them  in 
order  to  get  rid  of  the  usurious  con* 
tiact,  without  first  tendering  the  mo- 
ney which  had  been  actually  advanced, 
and  legal  interest.  1  T.  R.  153 

8.  If  A,  agree  to  give  B,  a  certain  sum 
for  goods,  in  advancement  of  C,  any 
secret  agreement  between  B.  and  C. 
that  the  latter  shall  pay  a  further  sum, 
is  void  as  a  fraud  on  A.  although  the 
bill  of  sale  is  made  to  A>,  and  B.  can<» 
not  recover  buch  further  sum  against  C« 

Jackson  v.  Duchaire.    3  T.  R.  55 1 

9.  No  action  can  be  maintained  for  the 
breach  of  an  agreement,  "  to  dance  at 
the  King*s  Theatre  in  the  Haymarket^ 
or  at  such  other  place  as  the  plaintiff 
should  appoint ;"  if  it  appear  tliat  no 
licence  for  that  theatre  was  granted 
by  the  Lord  Chamberlain,  as  required 
by  staL  10  Q.  2.  c.  28.,  and  that  the 
plaintiff  did  not  request  the  defendant 
to  dance  at  any  other  place  which  was 
licensed. 

Gmllim  v.  Lahcrie    5  T,  R.  24*1 

10.  An  agreement  entered  iuto  by  « 
number  of  dyers,  pressers,  bleachers, 
Sfc.  al  a  public  meeting,  that  they 
would  not  receive  any  more  goods  to 
be  dyed,  Sfc.  but  on  condition  that 
they  should  respectively  have  a  lien 
on  those  goods  for  their  general  ba- 
lance, is  good  in  law :  and  any  one 
who  after  notice  of  it  delivers  goods 
to  any  of  those  persons  must  be  taken 
to  have  assented  to  those  terms ;  and 
consequently  cannot  demaud  goods  so 
delivered  to  any  such  dyer,  fyc.  with<- 
out  paying  the  balance  of  his  general 
account.  Kirkman  and  another,  as* 
signees  of  Wtdker  a  bankrupt  v, 
Sh^iwa'oss.  6  T.  R.  14 

11.  To  debt  on  bond  the  defendant 
pleaded  that  the  bond  was  given  to 
secure  payment  of  the  price  of  goods 
agreed  to  be  sold  and  delivered  in 
JLondon  by  the  plaintiff  to  the  defend 
dant,  to  be  by  the  latter  shipped  to 
Ostend,9Ji^  fVom  thence  re- shipped  for 

*  the  East  Indies,  and  there  trafficked 
with  clandestinely.  Held  a  sufficient 
bar  to  the  action ;  the  case  being  with- 
in Stat.  7  G,  1  r.  21.  which  avoids  all 
contracts  for  supplying  cargoes  to  fo- 
reign ships  in  such  a  trade.  Ughtfoot 
6f  at.  V.  Tenant.  1  B.  &  P.  55 1 

12.  A.  B.  and  C  became  partners  fn 
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)bsuTing  ships  (conlrary  to  the  statute 
6  G.  1.  c.  18.  s.  12.)  but  it  was  agreed 
that  the  policies  should  be  under- 
vritteo  in  the  name  of  A.  only ;  se- 
veral policies  were  effected,  and  the 
premiums  received  by  C  and  X>.  who 
were  partners  as  brokers;  it  was  held 
that  A,  could  not  recover  those  pre- 
miums from  C.  and  Z>. 

Booth  V.  Hodgson.    6  T.  R.  405 

13.  Whereon  such  a  partnership  A,  had 
paid  the  whole  of  the  losses,  the  Court 
of  C  P.  held  that  he  could  not  main< 
tain  an  action  against  his  partner  to 
recover  a  share  of  the  mon^y  so  paid. 
Mitchell  Sf  at.  v.  Cockburne,  2  H.  B. 
579.  Aubert  v.  Maze.   2  B,  &  P,  371 

1 4.  It  being  contrary  to  stat.  7  &  STF.  3. 
€•  4.  for  a  candidate  to  furnish  pro- 
visions to  any  voters  after  the  teste  of 
the  writ,  an  innkeeper  cannot  recover 
against  a  candidate  for  provisions  so 
furnished  at  his  request. 

Ribbms  v.  CHckett  ^  al.  1  B.  &  P.  26'4 
1^.  A  contract  entered  into  by  a  prac- 
tising attorney  to  relinquish  his  busi- 
ness and  recommend  his  clients  to 
two  other  attornies  for  a  valuable  con- 
sic(eration,  and  that  he  would  not  him- 
self practise  in  such  business  within 
ce^ain  limits,  and  would  permit  them 
to  make  use  of  his  name  in  their  firm 
for  a  certain  time,  but  without  his  in- 
terference, ice.  was  holden  to  be  valid 
in  law.  Bunn,  Executor  of  Bunii,  v. 
Gvy.      '  4E.R.  190 

16..  A.  being  possessed  of  an  ofEce  in  a 
dock-yard,  £.,  in  order  to  induce,  him 
to  procure  himself  to  be  superannu- 
ated, and  retire  on  the  usual  pension, 
agrees  (without  the  knowledge  of  the 
navy  board,  to  whom  the  appointment 
belongs)  in  case  B.  should  succeed 
faim  in  the  office,  to  allow  him  a  cer- 
tain annual  share  of  the  profits;  A. 
retires,  B.  is  appointed  to'succeed  hini, 
but  does  not  perform  the  agreement. 

A.  can  maintaifi  no  action  against  B. 
on  the  agreement.    ' 

Parsons  v.  Thompson.  1  H.  B.  322 
17<  A.  by  the  interest  and  on  the  appli- 
cation of  B.  to  the  lords  of  the  trea- 
sury, is  appointed  customer  of  a  port, 
having  previously  entered  into  an 
agreement,  declaring  that  his  name 
was  used  in  the  application  in  trust  for 

B.  that  he  would  uppoiut  such  depu- 
ties as  jB.  >hould  nominate,  and  would 
empower  B  to  receive  the  profits  of 
bis  office  to  hLi  own  use.  On  the  fai- 
hire  of  A.  to  comply  with  the  agree- 


ment, no  action  upon  it  will  lie  against 
him. 

Garforth  v.  Fearon.    1  H.  B.  327 

18.  A  sale  (by  the  owner)  of  the  com- 
mand of  a  ship,  employed  in  the  East 
India  Company's  service,  without  the 
knowledge  and  against  the  bye  laws 
of  the  company  is  illegal  ;  and  the 
contract  of  sale  cannot  be  the  founds* 
tion  of  an  action.  Blackford  Sf  aL 
(executors)  v.  Preston.  S  T.  EL  SB 
(See  Stat.  39  G.  3.  c.  890 

19.  A  party  cannot  recover  npon  a 
written  contract  made  in  Jamaica^ 
which  by  the  laws  of  that  island  was 
void  for  want  of  a  stamp. 

Alns  V.  Hodgson.    7  T.  R.  241 

20.  A  covenant  by  a  friend  of  a  bank- 
rupt to  pay  all  his  creditors  their 
full  debts,  in  consideration  that  theiy 
will  not  proceed  any  further  upon  the 
commission,  is  good  in  law. 

Kaye  v.  Bolton.    6  T.  R.  134 

21.  An  insolvent  assigned  over  bis  effiscts 
for  the  benefit  of  his  creditors;  and 
in  the  deed  there  was  a  proviso  tiiat 
the  shares  of  those  creditors  who  did 
not  execute  it  before  a  given  day 
should  be  paid  by  the  trustee  to  the 
insolvent;  an  agreement  made  be- 
tween the  insolvent  and  a  creditor, 
even  after  that  day,  that  the  latter 
should  sign  the  deed  and  the  former 
pay  the  remainder  of  the  whole  debt»^ 
is  fraudulent  and  void. 

Jackson  v.  Lomas.    4  T.  It.  \66 

22.  By  a  deed  of  composition  between  a 
trader  and  bis  creditors  it  was  agreed 
that  the  trader  yhouid  give  them  his* 
bills,  accepted  by>i  friend,  for  lOi.  in 
the  pound;^  payable  in  certain  propor- 
tions at  fixed  periods,    and*  his  own 
promissory   n6res  (of  5s.  more,  and 
that  the  creditors  Should   be  at   li- 
berty ^0    take   his  own    notes '  only 
for  their  full  demands  if  they  pleased ; 
oiie'of  the  creditors  who  signed  the 
deed  took  the  bills  from  the  debtor « 
accepted  by  his  friend  for  the  whole  ^ 
\5s.  in    the    pound,  payable    at  the^ 
same    respective  times  as    the  bills 
agreed  to  be  given  by  the  dted  of 
composition:    the'  paymeut  of  these ^ 
bills  was  resisted  upon  the  ground  that  ^ 
it  was  U  security  beyond  that  agreed 
for,  and  greater  th»n  the  other  credi- 
tors obtained  :'  bot  the  transaction  wj^  ^ 
adjudged  fkir,  the  creditor  not  receiv- 
ing by  it  more  than  the  others. 

Feise  v.*  Randall.    6  T.  R.  1 4G 

23.  A' trust-deed  is  proposed-to  the  ere- 
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ditors  at  large  of  an  insolvent,  where- 
by they  all  engage  to  accept  pay- 
ment of  their  whole  debts  by  ctrtain 
huiiilMtents,  the  four  tirst  of  ivhich  are 
to  be  guaranteedhy coWtitenl  security, 
the  two  last  to  remain  upon  the  siiigie 
mcmity  of  the  inaolvelU :  several  of  t  he 
creditors  refused  to  sign  unless  the 
plaintifis  do ;  and  the  plaintifti's  «tipti- 
late  privately  with  the  insolvent  as  the 
condition  of  their  signature  that  h(* 
•hall  procure  theui  collateral  security 
for  the  two  last  instalments  as  well  as 
the  prior  ones;  conceiviog  that  they 
had  collateral  security  originally  tu 
cover  thtfir  debt ;  and  upon  the  faith 
of  such  private  agreement  they  sign 
the  general  trust-deed,  which  b  then 
aigned  by  the  rest  of  the  creditors; 
'  held  that  such  private  agreement  is  a 
fraud  upon  the  other  creditors,  and 
void ;  although  the  effect  of  it  were 
Dot  to  secure  to  the  plaintiffs  the  pay- 
ment of  more  money  than  the  other 
creditors  were  to  receive,  but  only  fur- 
ther security  for  the  same  sum. 

Leicester  et  aL  v.  Rose.  4  E.  R.  372 
N.  In  this  case,  the  preceding  case  of 
Feise  V.  Randall  was  said  to  have  been 
decided  without  particular  considera- 
tiouy  and  on  the  ground  that  no  fraud 
was  intended  against  the  other  credi- 
tors. 

§4.  If  in  consequence  to  a  debtor  repre- 
senting to  one  of  hln  cretlitors,  that  if 
lie  will  agree  to  accept  a  composi- 
tion for  his  debt,  all  Uic  other  cre- 
ditors will  dp  the  same,  such  credi- 
tor do  agree,  S^c.  the  agreemmt  is 
not  binding  on  him  if  that  representa- 
tion be  untrue. 

Cooling  V.  Noyes.    6  T.  R.  263 

25.  Whether  an  agreement  by  creditor5 
to  take  a  composition  in  discharge  of 
their  debts  be  not  binding,  though  no 
fund  be  appropriated  for  the  payment 
of  the  composition  1  Qu,  6  T.  R.  263 

ni.  Nott-performance^whatihall excuse. 

1.  A  contract  of  sale  may  be  rescinded  by 
the  consent  of  the  Vendor  and  venoee 
before  the  rights  of  other  persons  are 
concerned.  S«f7Av.jFte^<f.  5.T.R.402 

ft*  But  where  the  vendee  wished  to  re- 
turn the  goods,  and  the  vendor  insti- 
tuted an  attachment  to  attach  the 
goods  in  the  hands  of  a  packer,  as  the 
properly  of  the  vendee,  it  was  consi- 
dered as  an  election  by  the  vendor  not 
to  rcKind  the  contract ;  and  the  ven- 
dee having  since  become  a  bankrupt. 


it  was  held  that  the  vendor  could  not 
recover  the  goods  from  the  packer  in 
trover.  5  T.  R.  402 

d.  The  insolvency  of  the  plaintiff  after 
the  making  of  a  contract  with  the  de- 
fendant for  the  delivery  of  goods  to 
the  former  is  a  good  defence  for  the 
latter  in  an  action  for  the  non<le- 
livery  pursuant  to  the  agreement. 
Reader  V.  KnatchbulL  Sittingsat  tVest-'' 
minster  after  M4  lj^6,cor^  Buller  J^ 

5T.  R«218,fi. 

4.  A.  agreed  to  underlet  bis  house  to  B4 
the  Utter  payii.g  for  the  furniture  at  an 
appraisement ;  held  that  B.  was  ei* 
cused  from  performance  of  the  agree* 
roent,  because  A.  at  the  time  he  quit- 
ted the  house,  was  in  arrear  for  rent 
to  his  landlord. 
Partridges.  Soweriy.  3  B.  &  P.  172 

6.  The  de^ndants  contracted  to  carry 
the  plaintiff's  goods  from  Ldverpoot 
to  Leghorn ;  on  the  ves^fs  arriving  at 
Falmouth  iu  the  course  of  her  voyage, 
an  embargo  was  laid  on  her  "  until 
the  further  order  of  council  T  held 
that  such  embargo  only  suspended, 
but  did  not. dissolve,  the  contract  be-* 
tween  the  parties ;  and  that  even  after 
two  years,  when  the  embargo  waa 
taken  off,  the  def«*ndants  were  an« 
swerable  to  the  plaiutiff  in  daroagea 
for  the  non- performance  of  their  con- 
tract.//ff</%  v.  Ci^ile^- a/.  8  T.  R.259 

6.  If  A.  contract  with  S,  to  fetch  a 
cargo  of  corn  from  C.  and  on  his  ar* 
rival  there  find  that  the  ^veminent 
has  prohibited  the  exportation  of  corn, 
and  therefore,  after  staying  out  his  de<^ 
murrage  days  return  in  ballast,  jB.  is 
notwithstanding  liable  to  |iay  freight ; 
but  not  demurrage,  if  A.  knew  of  the 
prohibition  before  he  entered  the  port 
of  C  •  though  demurrage  were  allowed 
by  the  contract.  Blight  v.  Page,  Sit- 
tings after  Mich.  T.  1801.  cor.  Lord 
Kenvon.  3  B.  <&  P.  295.  «. 

7.  If  a  Jantish  merchant  charter  a  Swedish 
ship  on  a  voyage  to  St.  MichaeVs  for  a 
cargo  of  fruit,  and  the  charter|)ariy 
contain  the  usual  exception  ag-auist  the 
restraint  of  princes,  and  the  ship  be 
prevented  from  reaching  St.  MkhaeTt 
within  the  fruit  season  by  an  embargo 
laid  on  Swedish  vessels  by  the  British 
government,  the  Swedish  owuer  cannot 
by  proceeding  on  the  voyage  aAer  the 
embargo  is  taken  off,  entitle  himwlf 
to  recover  the  freight  against  the  Bri^ 
tish  merchant. 

Touiengv.Hukbard.  Z^&?'^91 
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ALIEN. 

1.  The  son  of  an  alien  father  and  Eng- 
lish  mother,  born  out  of  the  king's  al- 
legiance,  cannot  ioherit  to  liis  mother 
in  this  country.  Doe  d.  Count  Du- 
rattre  v.  Janes.  4  T.  R.  300 

2.  No  action  can  be  maintained  either 
by  or  in   favour  of  an  alien  enemy. 

Brandon  v.  Nesbitt.    6  T.  R.  23 

3.  Nor  of  an  Englishman  living  in,  and 
carrying  on  trade  under  the  protec- 
tion, and  for  the  benefit  of  hu  hostile 
state.  3  B.  &  P.  1 13 
(And  sec  M'Connell  v.  Hector,  3  B. 
&  P.  113.    Bankrupt  VII.) 

4.  Therefore  a  plea  of  alienage  to  an 
action  on  a  policy  of  insurance  brought 
in  the  name  of  an  English  agent  for 
his  principal,  an  alien,  such  interest 
appearing  on  the  record,  is  a  good 
plea ;  and  a  replication  to  such  a  plea, 
that  the  alien  is  indebted  to  the  agent 
(the  plaintiff)  in  more  money  than 
the  value  of  the  property  insured, 
cannot  be  supported.  6  T.  R.  20 

5.  But  as  this  is  an  odious  pica  the  de- 
fendant must  state  that  the  plaintifi' 
was  born  in  a  foreign  country  at  en- 
inity  with  our  king,  and  that  he  came 
here  without  letters  of  safe  conduct 
from  our  king. 

Casseres  v.  Bell.     8  T.  R.  \66 

6.  A  native  of  a  foreign  state  in  amity 
with  this  country,  takeu  in  an  act  of 
hostility  on  board  an  enemy's  fleet, 
and  brought  to  England  as  a  prisoner 
at  war,  is  not  disabled  from  suing 
while  in  confinement,  on  a  contract 
entered  into  as  as  a  prisoner  at  war. 
Sparenburgh  v.  Bannatyne. 

I  B.  &  P.  163 

7.  The  insurance  of  an  alien  enemy's 
property  is  illegal,  and  no  action  can  be 
sustained  upon  it. 

Bristow  V.  Towers.  6  T.  R.  35 
<S.  The  Court  of  C.  P.  held  that  goods 
purchased  iu  Holland  dmiafi  hostilities 
between  that  country  and  Great  Bri- 
tain by  a  British  agent  resident  there, 
and  shipped  for  British  subjects,  might 
be  lawfully  insured  in  this  country. 

BettSf  aL  v.  Gillson.  1  B.  &  P.  345 
But  the  Court  of  K.  B.  (after  hear- 
ing a  seconn  argument  by  Civilians) 
determined  that  all  trading  with  an 
enemy  without  the  kii  g's  licence  is  il- 
legal :  and  also  that  it  is  illegal  for  a 
subject  in  time  of  war,  without  the 
king*s  licence,  to  bring  over  in  a  neu- 
tral ship  goods  from  an  enemy's  port, 
which  were  purchased  by  an  agent  of 


such  subject  resident  in  the  enemy's 
country,  after  the  commencemeat  of 
hostilities,  although  it  may  not  appear 
that  they  were  purchased  of  an  enemy. 
Potts  v.  Bell  Sral.  8  T.  R.  548 
(And  see  Robinson's  Admiralty  Re* 
ports,  196;  217.) 
9-  It  is  legal  to  trade  with  the  subjects 
of  an  enemy's  country  by  the  king's 
licence.  But  if  it  be  provided  in  such 
licence,  that  the  party  acting  under 
it  shall  give  bond  for  the  due  expor- 
tation  to  the  places  proposed  of  the 
goods  intended  to  be  exported  to  such 
country,  and  they  are  exported  with- 
out such  bond  being  given,  such  ex- 
portation is  illegal,  and  the  owners 
cat  mot  recover  on  a  policy  to  protect 
tlie  goods. 
Vandyck  v.  Whitmore.     1  E.  R.  475 

10.  If  a  licence  to  export  and  deliver 
goods  to  an  enemy's  country  be 
granted  for  a  liniit^'d  time,  it  is  not 
sufficient  that  the  goods  were  shipped 

.  before  the  expiration  of  the  time,  the 
ship  not  sailing  till  afterwards. 

I  E.  R.  475 

11.  Under  §  7  of  stat.  34  G.  3.  c.  9. 
prohibiting  his  majesty's  subjects  from 
paying  money  to  any  persons  residing 
under  the  govcrnn.ent  i>i  Fravce,  the 
Court  oY  C.  P.  refu«ed  to  disrharse  a 
d«.feudant  on  a  ronini<m  apj^eaniiice, 
OB  the  groiiml  of  the  plaintifi  "s  resi- 
dence in  Holland,  which  was  siigj/ested 
to  be  under  the  dominion  of  Franre. 
Pietas  4'  al.  v.  Lnyfjes.    I  B.  &  P.  1 

12.  If  the  defendant^  an  alien,  be  fcnt 
out  of  the  khigdom  under  the  aiieu 
act  33  G.  3.  c.  4.  the  court  will  permit 
the  bail  to  enter  an  exonerettir  on  the 
bail  piece,  unless  they  are  indcnmilied, 
or  have  money  in  tlu'ir  h.nrls  belong- 
inh  to  the  dcfeiuiant  sut1i(ienl  to  an- 
swer the  plaint»tf 's  demimd. 

Mcnuck  v.  Vamber.    6  T.  R.  50 
Coles  V.  De  Hayne.    6  T.  R.  52 

13.  Bail  of  an  alien  who  was  sent  out 
of  the  kingdom  applied  to  be  dis- 
charged on  payment  of  1000/.  depo- 
sited with  them  ;  which  sum  the  plain- 
tiff had  recovered  by  verdict;  but  the 
court  held  them  liable  for  the  costs 
also.    Cotes  v.  De  Hayne.  6  T.  R.  24t) 

14.  If  such  alien  detVndant  be  sent  out 
of  the  kingdom  after  he  has  given  a 
bail  bond  and  before  the  return  of  the 
writ,  the  court  will  order  the  bail-bond 
to  be  cancelled. 

Postel  V.  miliams.    7  T.  R.  517 

15.  Where  the  defendant  had  beeu  held 
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to  bail  on  au  instriinicnt  entered  into 
in  France,  by  ^hich  his  property  only 
and  not  his  person  was,  according  to 
the  law  of  that  country,  made  liable, 
the  Court  of  C.  P.  (disaent.  Heath  J.) 
on  motion,  ordered  the  bail  bond  to 
be  cancelled  oh  defendant's  entering 
a  common  ap|>earance.  Melon  v.  Fiiz- 
james  (Duke)..  1  B.  &  P.  138 

N.  In  the  case  of  Imlai/y.  EiieJ'sen,  2 
E.  R.  465,  tit.  Affidavit  V.  Lord 
£licnbarofigh  signified  his  dissent  from 
this  deternii nation. 

16.  The  defendant,  an  alien  within  the 
terms  of  the  38  G.  3.  c.  50.  §  i). 
(which  exempts  from  arrest  for  dcbis 
contracted  abroad,  aliens  residing  in 
tliis  country  in  consequence  of  a  revo- 
lution in  their  own),  having  entered 
into  an  agreement  with  the  plaiutiff  in 
a  foreign  country,  the  latter,  in  pur- 

.  iuance  of  the  agreement,  laid  out  mo- 
ney in  England:  after  which  the  par- 
ties came  to  an  adjustment  in  England, 
and  the  defendant  acknowledged  the 
debt.  The  defendant,  having  been 
holden  to  bail  for  money  laid  out  by 
the  plahitifF  in  England,  and  on  an  ac- 
count stated  in  England,  disclosed  the 
above  circumstances  by  aiiidavit,  where- 
upon the  court  discharged  hiin  on  a 
common  appearance. 
Sinclair  v.  Charles  Philippe  Monsieur 
de  France,     2  B.  6:  P.  363 

17.  The  Court  of  K.  B.  refused  to  stay 
judgment  and  execution  on  a  summary 
appiicdtiou,  because  the  plaintifTi  after 
verdict  became  alien  enemies. 

Vunhryncn  V.Wilson.   pE.  R.  3Ci 

AMENDMENT. 

In  genei^al. 

3.  All  amendments,  are  within  the  dis 
crction  of  the  court,  and  are  allowed 
in  furtherance  of  justice  under  the  par- 
ticular circumstances  of  the  case.  K.  v. 
Grampond  Corporation.    7  T.  R.  6.99. 

5.  After  a  party  has  once  amended  on  a 
demurrer,  the  court  will  not  give  him 
leave  to  amend  again  on  a  second  de- 
murrer. Kinder  V.Paris.  2H.  B.  5()I 

3.  Such  mistakes  as  are  made  by  the 
clerk  in  court  may  be  amended ;  but 
tliose  in  the  pleadings  being  made  by 
the  party  himself  cannot. 

Green  v.  Rennet.     1  T.tl.  783 

4.  The  Court  of  C.  P.  refused  to  permit 
a  declaration  in  an  action  of  covenant 
brought  against  executors  iu  their  own 
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right,  and  who  had  merely  acted  iif 
the  disposition  of  the  testator's  effectd, 

'   to  be  amended  after  demurrer. 

1  H.  B.  37 

5.  The  defendants  ap) sealed  to  the  ses- 
sions agctinst  a  conviction  on  a  penal 
statute,  where  the  couvirtion  was  af^ 
firmed :  afte>  wards  the  recoid  was  re- 
moved into  the  Court  of  K.  B.  by 
certiorari,  where  the  conviction  was 
quashed  for  a  defect  in  the  informa* 
tion ;  then  the  prosecutor  inovtd  either 
that  the  certiorari  should  be  sent  back 
to  the  magistrates,  in  order  that  they 
might  return  the  original  information, 
(which  had  not  the  deft^ct),  or  that  a 
mandamus  might  i«sue  to  compel  the 
magistrates  to  procee<l  on  the  original 
information:  but  the  Court  of  K.  B. 
refused  to  iiakc  such  a  rule. 

R.  V.  Jukes  Sf  al.     8  T.  R.  625 

I.  At  what  Time  allowed:  (and  see  V.) 

1.  The  court  will  not  give  leave  toamenct, 
as  to  the  parties  to  the  suit,  iu  a'^iM 
tarn  action  after  a  demurrer. 

Evans  q.  t.v.  Stevens.     4  T.  R.  459 

2.  Where  a  q?{i  tarn  action  for  usury  had 
been  depiMiding  four  years,  the  court 
would  not  allow  amendments  to  be 
made  in  the  declaration,  though  the 
pleadings  were  still  in  paper, 

Gqfv.  Popplcwfll.     2  T.  R.  7C7 

3.  In  such  an  action  the  court  rpftised 
leave  to  amend  the  declaration  after 
the  time  limited  for  bringing  a  new 
action,  there  appearing  to  have  been 
unnecessary  delay  on  the  part  of  the 
plaintiff. 

Steel  g.  t.  v.  Smverhy.     6  T.  R  171 

4-.  And  wherever  there  is  unnecessary 
dtlay'in  carrying  on  the  suit  by  the 
plaintiflF,  the  Court  of  K.  B.  will  not 
in  their  discretion  ;»ermit  any  amend- 
ments to  be  made  in  a  penal  ad  ion. 
Ranking   Sf  al.  q,  t.  v.  Marshy  Knt. 

8  T.  R.  30 

5.  But  the  court  will  permit  an  amend- 
ment to  he  made  in  a  penal  action 
after  the  time  limited  for  bringing  an- 
other action,  proviilcd  there  is  no  un- 
necessary delay  on  the  p^rt  of  the 
plaintift*.  Cross  v.  Kaj/e.  6  T.  11.  543 
Maddock  q.t.v.  ilammett.  7  T.  R.  55 

G.  So  too  in  the  notice  at  the  bottom  of 
a  declaration  in  ejectment. 

Doe  d.  Bass  v.  Roe.    7  T.  R.  4G9 

7.  But  even  in  such  a  case  the  ciHirt  will 
not  permit  an  amendment  to  be 
made,   if  it  iatroduce  any  new  sub- 
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flf  ant  ire  cause  of  action,  or  any  new 
chsH'ge  against  the  defendant. 

S  C.  6T.  R.  5H.  7T.R.  55 
6.  An  amendment  allowed  in  an  action 
for  a  penalty  under  the  bribery  act, 
by  altering  the  venne  from  the  coun- 
ty at  large  to  an  interior  jurisdiction, 
after  the  time  limited  for  comnjencinii: 
a  new  action  ;  the  particularity  of  the 
declardtion  making  it  appear  probable 
to  the  court  that  the  plaintiff  was  pro- 
ceeding on  the  same  fact  for  which  the 
action  was  originally  brought  when  laid 
by  mistake  in  the  wrong  county,  though 
there  were  no  affidavit  that  it  was  the 
same.     Petre  v.  Craft     4  E.  R.  433 

9.  Such  anieudtneut  allowed,  though  it 
appeared  thai  there  wt're  distinct  causes 
of  action  in  the  two  different  coiinlies, 
upon  an  athdavit  that  the  plaintiff  pro- 
ceeded on  a  mistake  in  supposing  that 
both  causes  of  action  could  be  proved 
in  the  county  where  the  election  was 
holden.  Dover  v.  Me.stacr.  4  E.  R.  435 

10.  Where  a  sham  plea  was  put  in,  to 
which  plaintiff  pleaded  a  bad  replica- 
tion, he  had  leave  to  amend  without 
payment  of  costs,  after  demurrer  ar- 
gued. Solomons  v.  Lyons.  1  E.  R.  O65) 

11.  The  court  will  give  the  plaintitl* 
leave  to  amend  the  declaration  iu  a 
civil  action  after  the  second  term  even 
against  a  prisoner;  but  thf'v  will  not 
(Mirniit  him  to  add  netv  counts  to  his 
declaration  in  such  a  case. 

Owens  V.  Dubois.    7  T.  R.  69S 

12.  After  a  v«rdict  on  a  traverse  to  a  re- 
turn to  a  mandamus  made  by  a  cor- 
poration, the  court  would  not  allow 
the  defeiulants  to  amend  the  return  by 
setting  fo  th  a  different  constitutiou. 
IL   V.  Tke  Mayor  and  Burs^esses  of 

Grampond,  7  T.  R.  G[)^ 
15.  The  court  will  grant  leave  to  amend 
a  declaration  on  a  special  'jgrettuent 
according  to  the  bill  filed,  by  increas- 
ing the  damages,  even  after  verdict; 
setting  aside  the  verdict,  and  granting  a 
new  trial. 

TondinsoH  v.  Blacksmith,  7  T.  R.  132 
14.  The  CcMirt  of  K.  B.  will  grant  leave 
to  enter  the  continuances  after  verdict, 
in  order  to  arrive  at  the  justice  of  the 
case. 
Doe  d'  Meats  v.  Dolman.  7  T.  R,  618 

II.  In  Writs. 

i.  If  there  be  not  fifteen  days  between 
the  teste  aqd  the  return  of  a  cafias,  the 


Court  of  C.  P.  will  allow  the  teste  to 
be   amended., 

Bmchier  v.  Wittle,  1 H.  B.  291. 
Davis  6)^  aL  v.  Owen.     1  B.  &  P.  342 

2.  If  the  award  of  the  writ  of  inquiry 
on  the  roll  be  right,  the  fe»f^  of  the 
writ,  if  -wrong,  shall  be  amended  by 
it.     JohJison  v.  Touhnin.     4  E.  R.  17^ 

3.  Leave  granted  to  amend  a  special 
capias,  in  order  that  an  applicatioa 
might  be  made  to  the  Master  of  the 
Rolls  to  procure  a  new  original. 

Carr  v.  Shaw.    7  T.  R.  299 

4.  A  plaintiff  recovered  judgments 
against  two  defendants  in  B.  R.  and 
otie  of  them  brought  a  writ  of  error 
in  Cam.  Scacc.  where  the  judgment 
was  atHrmed  and  costs  given  of  the 
writ  of  error,  and  both  the  defendants 
were  taken  under  a  writ  of  execution 
on  the  whole  sum  including  the  costs 
of  the  writ  of  error  as  well  as  the  ori« 
ginal  sum  recovered;  this  court  per- 
mitted the  plaintiff  to  amend  his  writ 
of  execution  as  to  the  defendant  who 
did  not  join  in  the  writ  of  error,  by 
altering  it  to  the  original  sum  reco- 
vered. 
Laroehev.WashroughSfal.  2T.  R.  737 

5.  Where  nji.  fa.  was  sued  out  into  a 
different  county  from  that  in  which 
the  venue  was  laid,  and  the  party 
suing  it  afterwards,  took  out  aji.fa. 
into  the  proper  county,  and  got  a  re- 
turn of  mUla  bona  to  warrant  the 
fi.  fa.  which  first  issued,  the  Court  of 

C.  P.  permitted  the  first  writ  to  be 
amended,  by  adding  the  return  of  the 
nulla  bona  and  the  testatum  clause, 
though  the  second  writ  was  returnable 
several  days  before  judgment  was 
signed.   Meyer  \.  Ring.   1  H.  B.  541 

6.  So  where  'dfi.  fa.  was  sued  out  into 
one  county  (\%hcn  it  should  have 
been  a  test.  fi.  fa.)  without  any  ori- 
ginal^./«.,  and  the  plaintiff  after- 
wards sued  out  an  origin  j^.  fa.,  the 
Court  of  K.  B.  permitted  the  party 
to  amend  ihe  former  on  payingthe  costs. 
Cowperthwaite  v.  Owen.     3  T.  R.  657 

7.  A  fieri  facias,  made  returnable  on  a 
King's    Bench    instead    of  Commoa 
Pleas  return  day,  was  amended  by  the 
award  of  execution  on  the  roll. 
Atkinson  v.  Newton.     2  B.  &  P.  33^ 

S.  After  a  rule  obtained  to  shew  cause 
why  the  test.  ca.  sa.  should  not  be  set 
aside  because  not  warranted  by  the 
judgment,  and  because  there  was  00 
original  fa.  sa.,  the  Court  of  K«  Bf 
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permitted  plaintiff  to  amend  the  test 
ca.  sa.  agreeably  to  the  judgment, 
and  directed  the  sealer  of  the  writs  to 
seal  an  original  ca.  sa,  to  warrant  it. 
Shmv  V.  MaxvDtlL  6  T.  R.  450 
9*  A,  JB,  having  been  arrested  on  a 
capias  sued  oul  against  him  by  the  name 
of  C  JB.  a  bail-bond  was  given,  by 
which  A.  B,  arrested  by  the  name  of 
C  B,  became  bound,  conditioned  for 
the  appearance  of  A,  £.  arrested  by 
the  naire  of  C.  B.  The  affidavit  to 
hold  to  bail  named  the  defendant  pro 
perly  A.  B.  The  court  amended  the 
capias  and  return  (but  without  prejn- 
dice  to  the  Sheriff),  and  rejected  an  ap- 
plication by  the  bail  to  cancel  the  bail- 
bond. 
Stevenson  v.  Danvers*    2  6.  &  P.  109 

10.  If  a  capias  per  continuance  be  tested 
on  the  same  day  as  the  original  capias, 
a  new  original  capias  may  be  sued  out 
to  warrant  it  ;  though  such  new 
original  bear  teste  before  the  cause  of 
action  acrued. 

Davis  V.  Owen  6^  aL     1  B.  &  P.  345 

1 1 .  One  of  two  plaintiffs  died  before  in- 
terlocutory judgment,  but  the  suit 
went  on  to  execution  in  the  name  of 
both;  after  this  and  after  a  motion 
to  set  aside  the  proceedings  for  this 
irregulaiity,  the  court  permitted  the 
surviving  plaintiff  to  suggest  on  the 
roll  the  death  of  the  other  bfefore  inter- 
locutory judgment,  and  to  amend  the 
ca,  sa,    withont  paying  costs. 

NewnJiam  v.  Law,     5  T.  R.  577 

12.  A  scire  facias  against  bail  in  error 
may  be  ameaded  by  the  record  of  the 


recognizance. 


Perkins  v.  Pttit.     2  B.  &  P.  275 

13.  But  the  court  (C.  P.)  do  not  think 
proper  to  cure  any  irregularities  of 
which  the  bail  arc  entitled  to  take  ad- 
vantage ;  and  therefore  refused  to 
amend  a  scire  facias  3gamst  bail. 

Fulwcod  V.  Annis,    3  B.  &  P.  32 1 

14.  The  Court  of  K.  B.  on  a  motion  or- 
dered two  writs  of  sci,  fa.  against  the 
principal  on  a  judgment  and  the  de- 
claration thereon  to  be  amended  con- 
formably to  the  judgment-roll. 

Braswell  v.  Jeco.    9  E.  R.  3l6 

15.  And  in  «rtre  facias  against  the  bail 
when  there  was  a  failure  of  the  record 
through  misprision  of  the  ofHcer  of  the 
court,  the  Court  of  C.  P.  permitted  the 
recognizance  to  be  amended. 

Mann  v.  Colon.     1  W.  P.  T.  21 

16.  After  verdict  of  guilty  upon  an  in- 
dictment on  the  Stat.  9  Ann.  c.  14. 
for  an  assault  on  account  of  money 


won  at  gaming,  the  returo  to  the 
writ  of  certiorari  which  had  been  is- 
sued at  the  instance  of  the  defet^ant 
<  was  amended  by  inserting  in  the  re* 
turn  of  the  caption  the  true  time  when, 
and  the  names  of  the  justices  before 
whom,  the  quarter  sessions  at  which 
the  indict  meat  was  found  was  holden, 
and  the- names  of  the  jurors  by  whom 
it  was  found.  And  the  entry  roll  and 
record  of  nisi  prius  were  also  amended, 
as  to  the  caption  of  the  indictment  (but 
not  as  to  the  names  of  the  grand  ju- 
rors), by  making  the  same  agree  with 
the  caption  sn  amended. 

R.  V.  Hill  Barley.    4  E.  R.  1 74 

17.  A  return  to  a  writ  of  certiorari^ 
issued  at  the  instance  of  the  defendant, 
was  aniended  by  inserting  therein  the 
commission  of  oyer  and  terminer,  hy 
virtue  of  which,  and  also  the  names  of 
the  justices  by  whom,  the  court  before 
whom  the  indictment  was  found  was 
holden,  on  pri>duction  of  the  said  com- 
mission and  the  minutes  taken  by  the 

^  clerk  in  court.  And  ahu  the  caption 
of  the  i:idictment  was  amended  by  in- 
serting the  names  of  the  grand  jurors. 
R.  V.  Atkinson.  T.  24  G.  3.    4  E.  R. 

175.  n, 

18.  Also  the  entry  roll  in  the  Treasury, 
and  the  record  of  nisi  prius,  in  the 
same  cause,  were  amended,  as  to  the 
caption  of  the  indictment,  by  making 
it  agree  with  the  amended  caption. 

4  E.  R.  176.  ff. 

19.  But  the  amendment  of  the  roll  by 
inserting  the  names  of  the  grand  jurors 
is  unnere^sary,  the  practice  of  the 
Crown  Ofiice  warrantinjs  the  omission 
of  their  names.  Per  Buller  J.  R.  v. 
Aylttt.  H.  27.  G.  3.  4  E.  R.  176\  ». 

111.  In  Judgments^ 

1.  In  the  case  of  executors,  if  the  clerk 
enter  judgment  (iff  bonis  propriis,  in- 
stead of  de  bonis  testatoris,  dnd  error 
is  brought,  this  court  will  order  the 
entry  to  be  amended,  even  if  the  re- 
cord is  sent  back  from  the  Exchequer 
Chamber. 

Green  v.  Rennet.     1  T.  R.  7S3 

2.  Where  an  executor  pleads  plene  ad- 
ministravitf  and  the  plaintiff  does  not 
take  issue  on  it,  but  takes  a  judgment 
of  assets  quando  accideruitt ;  if  the  exe- 
cutor receive  assets  between  the  time 
of  the  plaintiff's  suing  out  the  writ 
and  the  judgment,  in  a  scire  facias 
on  such  judgment,  the  court  will  per- 
mit the  plaintiff  to  amend  his  judg- 
ment as  to  the  time,  by  making  it  a 
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judgment  as  of  that  term  when  he  could 
at  the  soonest  have  entered  it  up ;  un- 
less the  defendant  can  shew  that  in 
point  of  fact  some  injustice  will  be 
done  by  it  in  the  i^farricular  case. 

Mara  v.  q^in.  6  T.  R.  1 
3.  Where  the  defemianl  in  replevin  made 
cognizance  for  rent  in  arrear,  and  the 
jury  found  a  verdict  for  him,  and  da< 
mages  to  the  amount  of  the  rent  claim- 
ed in  his  cognizance,  without  finding 
either  the  amount  of  the  rent  in  arrear, 
or  the  value  of  the  cattle  distrained^ 
and  judgment  was  enlered  for  the  da- 
mages assessed,  the  court  permitted 
the  defendant  to  amend  his  judgment, 
and  to  enter  a  judgment  pro  retomo 
hahendot  after  a  tvrit  of  tiror  brought, 
Rtxs  V.  Morgan.    3  T.  R.  349 

IV.  In  intermediate  Proceedings. 

h  An  information  filed  by  the  Attorney 
General  against  an  East  India  delin- 
quent, under  24  G.  3.  c.  25.  and  26 
G,  3.  c.  57.  to  which  the  defendant 
demurs,  may  be  amended  in  JB.  R. 
upon  the  motion  of  the  Attorney  Ge- 
neral.    R.  V.  Holland.    4  T.  R.  457 

2.  Amendments  upon  informations  are 
now  so  much  a  matter  of  course,  that 
they  are  made  on  an  application  to  a 
judge  at  chambers.  4  T.  R.  45S 

3.  The  court  will  not  amend  a  manda- 
mus after  a  return  has  been  made  to  it. 
R.  V.  The  Mayor,  Sfc.  of  Stafford. 

4  T.  R.  6'89 

4.  In  certain  cases  the  court  will  permit 
an  amendment  (o  be  made  in  a  notice 
at  the  bottom  of  a  declaration  rn  eject- 
ment. Doe  d.  Bass  v.  Roe.  7  T.  R,  469 

5.  Misnomer  in  the  bail-piece  amended 
in  C.  P. 

Anderson  v.  Noah.     1  B.  &.  P.  31 

6.  One  obligee  in  a  joint  bond  haviutr 
sued  out  a  capitis  against  the  obligor, 
and  taken  a  recognizance  of  bail  in 
Lis  own  name  onty,  afterwards  sued 
out  an  original  in  the  name  of  both 
obligors,  and  then  applied  to  the  court 
to  amend  both  the  capias  and  recog- 
nizance ;  the  court  granted  the  former, 
but  refuse<l  the  latter. 

Tabrum  v.  Tenant.     1  B.  &  P.  48 1 

7.  Leave  given  to  amend  the  deciara- 
tioo  by  entitling  it  of  the  <lay  on  whir  h 
it  was  actually  delivered,  instead  of  the 
term  generally,  in  order  to  accord  with 
an  averment  therein,  that  other  defen- 
dants named  in  the  writ  were  then  out- 
lawed. 

Couianche  v.  Le  Ruez.    1  E.  R.  133 


8.  The  court  refused  io  allofw  the  amend* 
ment  of  a  declaration  in  scire  facias, 
against  bail  who  had  failed  to  surren* 
der  thehr  principal  (then  in  custody) 
before  the  quarto  die  post  of  the  second 
writ.  Stevenson  v.  Grant.  2  N  .  R.  103 

9.  It  is  not  of  course  to  amend  hi  a  writ 
of  right:  the  demandant  ought  to  make 
nut  a  case  by  affidavit. 

Dumsday  v.  Hughes.    3  B.  &  P.  453 

10.  The  court  refused  to  allow  the  de- 
mandant in  a  writ  of  right  to  amend 
the  mistake  of  a  christian  name  in  the 
count,  though  an  affidavit  accounting 
for  the  mistake  was  produced :  or  to 
discontinue  the  suit. 

Charlwood  v.  Morgan  S^  Ux.  1  N.  R.  64 
11  •  In  Dumsday  v.  Hughes  the  court 
thought  that  writs  of  right  ought  not 
to  be  encouraged :  that  the  least  slip 
was  fatal  to  the  demandant ;  and  that 
it  was  only  possible  a  case  might  be 
brought  before  them  which  they  should 
think  a  fit  one  for  an  amendment. 

1  N.  R.  66 
V.  In  Records,  S^c.  • 

1.  A  bill  of  Middlesex,  filed  of  record  as 
of  the  24  G.  3.  when  it  ought  to  have 
been  of  the  25th,  may  be  amended 
agreeable  to  the  truth. 

Green  v.  Rennet.     1  T.  R.  782 

2.  The  principal  circimistance  the  court 
looks  to  in  such  cases  is  to  see  whether 
there  is  any  document  to  amend  by. 

1  T.  R.  783 

3.  Defendant  pleaded  the  general  issue 
and  the  statute  of  Limitations  ;  a  ver-' 
diet  was  found  for  the  plaintiff  on  the 
first  issue,  and  no  notice  taken  of  the 
last ;  after  error  brought  and  joinder 
in  error  (which  was  assigned  on  this 
point),  the  court  allowed  it  to  be 
amended  by  the  judge's  notes,  on  pay- 
ment of  co»ts. 

Petiie  v.  Hannay     3  T.  R.  659 

4.  In  an  action  on  the  statute  of  usury 
for  taking  more  than  legal  interest  on 
a  loan  of  money  ''from  the  15th  of 
April  to  the  14lh  of  July,  1802,"  the 
court  will  amend  the  verdict  by  the 
judge's  notes,  if  the  jury  by  mistaking 
the  date  of  an  instrument  create  a  var 
riance  in  their  special  finding,  for  which 
the  evitlence  affords  no  foundation. 
Manners  q.  t,\.Postan.  3  B.&  P.  343, 

5.  If  to  a  rejoinder  concluding  with  a 
verificatiou,  the  plaintiff  add  the  sifm" 
liter  and  take  the  record  down  to  trml, 
and  the  defendant  obtain  a  verdict,  the 
court  will  not  grant  a  new  trial,  but 
will  amend  the  record. 

Grundy  v.  Mell.     1  N.  R.  28 


so 
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6.  The  Court  (of  C.  P.)  said  that  they 
could  not  alter  a  verdict  unless  it  ap- 
peared clearly  on  the  face  of  it,  that  the 
alteration  would  be  according  to  the 
intention  of  the  jury. 

Spencer  v.  Gofer,     l  H.  B.  7S 

7*  Where  a  general  verdict  was  given  on 
two  counts,  one  of  which  was  had, 
and  it  appeared  by  the  judge's  notes, 
that  the  jury  calculated  tlie  damages 
on  evidence  applicable  to  the  good 
count  only:  the  Court  (of  C.  P.) 
amended  the  verdict,  by  entering  it 
on  that  count,  though  evidence  was 
given  applicable  to  the  bad  count  also. 
Williams  ▼.  Breedon,  1  B.  &  P.  3^29 

S.  Where  a  verdict  is  given  for  a  greaier 
sum  than  the  amount  of  the  dania;;es 
laid  in  the  declaration,  and  for  thai 
cause  a  writ  of  error  is  bronght,  the 
court  will  permit  the  plaintiff  to  enter 
a  remittitur  of  the  excess  above  the 
sum  laid  in  the  declaration,  on  pay- 
ment of  the  costs  of  the  writ  of  error. 
Pickwood  V.  Wright.     1  H.  B.  643 

9.  The  postea  may  be  amended  by  the 
judge  s  notes  at  an^  time,  even  after 
imal  judgment  and  a  writ  of  error 
brought. 

Doe dXhurck V.Perkins.  3 T.R. 749 

10.  The  court  will  give  leave  to  amend 
a  reeord  by  inserting  a  special  memo- 
randum of  the  day  when  the  plaintiff's 
bill  was  filed  aner  a  writ  of  error 
brought,  but  no  such  alteration  can  be 
made  without  leave  of  the  court,  though 
by  consent  of  the  other  party. 
Dickinson  v.  Ploisted.     7  T.  R.  474 

1 1 .  Where  in  a  plea  by  an  executor  of  a 
former  judgment  recovered,  by  mistake 
a  less  sum  is  stated  than  the  judgment 
was  really  for,  if  it  clearly  appear  that 
a  greater  sum  was  recovered,  the  court 
will  permit  the  defendant  to  amend  the 
record  by  inserting  the  real  sum  in  the 
plea,  though  the  application  be  not 
made  for  the  amendment  till  a  consi- 
derable time  (ex.  gr.  near  three  years) 
after  the  record  bus  been  made  up : 
but  in  such  case  thev  wilt  allow  the 
plaintiff  to  reply  per  fraudtm.  Skutt 
V.  Woodward  (executrix).  1  II.  B.  328 

12.  The  Court  (of  C.  P.)  will  not  grant 
leave  to  amend  a  Recovery  on  affidavit 
only ;  it  must  appear  on  toe  face  of  the 
deed,  to  lead  the  uses  that  there  is  sufli- 
cieut  ground  for  an  amendment. 

Pearson  D.  Pearson  T.  &  Brougham  V. 

1  H.  B.  73 

13.  That  court  will  give  leave  to  amend 


(by  the  deed  to  lead  the  uses)  a  mis* 
take  hi  the  writ  of  entry  in  a  recovery* 
Cross  D.  Grei^  T.  &  Pead  Sf  aL   V. 

1  B.  &  P.  137 

14.  The  court  amended  a  Recovery  Iiy 
inserting  a  new  parish  in  the  writ  oF 
entry,  upon  an  affidavit  of  the  original 
intent  of  the  parties  to  include  all  their 
properly  within  the  county,  and  of  the 
assent  of  all  persons  interested  at  the 
time  of  the  amendment.  Wheelef*  I>. 
Hiin\8iHeseltineSiaLV.QE.&  P.56o 

15.  A  writ,  and  the  subsequent  proceed* 
ings  in  a  recovery,  were  amended  by 
inserting  the  words,  *'  all  aud  all  man- 
ner of  tithes  whatsoever  yearly  arisiniT^ 
&c.  from  and  out  of  the  said  premises," 
on  an  affidavit,  setting  out  the  vouchee  s 
title  to  the  tithes,  and  stating  his  inten* 
tion  to  have  passed  all  his  interest  iq 
the  premises,  the  word  "  heredita- 
ments" being  contained  in  the  deed  to 
lead  the  uses.  Dowse  D.  Llo^d  T. 
d^ReeteY.  2  B.  &  P.  578 

iS.  On  the  23d  June  12  G.  3.  a  recovery 
suffered  on  the  2d  Oct.  11  G.  1.  of  the 
manor  or  deanery  of  Chester  h  Street ^ 
with  its  members  and  ap))urtenaQGes, 
30  messuages,  &c.  and  400  acres  of 
moor,  was  amended  by  inserting,  in 
the  writ  of  entry  and  subsequent  pro- 
ceedings, af^er  the  words  *'  quadra- 
ginta  acras  moras,"  the  words  '*  ae 
etiam  advocationem,  presentationeni, 
donationem,  nominationero,  Hberam 
dispositionem,  et  jus  patronalus  eccle- 
siae  de  Chester  le  Street,  ac  etiam  ad  vo* 
cationem,  he.  de  curatioue  de  Ches- 
ter le  Street,'*  the  word  '♦heredit»» 
ments"  being  contained  in  the  deed  to 
lead  the  uses,  and  the  intention  to  pass 
the  advowson  with  the  rest  of  the  pre- 
mises appearing,  although  the  anieud- 
meut  was  contested.  Milhank  v.  «/o? 
liffe.  Court  of  Pleas  at  Durham,  23d 
June,  1 2  G.  3.  2  B.  &  P.  5«0  ». 

17-  Upon  affidavit  of  the  facts,  tlie  court 
allowed  a  Recovery  to  be  amended  by 
inserting  certain  messuages,  ^c.  which 
were  omitted  by  mistake:  and  also  per** 
niitted  the  indenture  to  lead  the  uses 
to  be  amendeil  by  inserting  the  en- 
tireties of  certain  premises  named  in 
the  indenture  as  moieties  only,  all  the 
conveying  parties  being  alive  and  con* 
senting,  and  all  the  premises  lying 
within  the  same  county. 

Kinderlei/  D.  Dommlle  T.  &c. 

1  W.  P.  T.  257 
But   the   court  would  not  permit  a 
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tccoyerj  of  lands»  &c.  lying  in  two 
different  parishes  to  be  anieiided  by 
inserting  one  of  the  )>anshe9  not  named 
in  the  deed  to  ui^ke  a  tenant  to  the 
precipe,  although  it  appeared  that  the 
pariith  was  named  in  the  instructions 
for  the  deed  and  had  been  inadvertently 
omitted,  and  that  the  lands  in  that 
parish  were  part  of  the  estate  of  an 
ancestor  whose  estate  was  intended  to 
pass.  Clutta-huck  D.  Debary  T. 

2  W.  P.  T.  96' 

18.  TTie  court  permitted  a  Recovery  suf- 
fered of  manors  to  be  amended  by  the 
insertion  of  messuages  originally  parcel 
of  the  manor  but  severed  by  a  settlement 
and  omitted  to  be  named  in  the  re- 
covery: the  vouchee  being  tenant  in 
tail^  still  alive,  and  the  messuages 
being  originally  intended  to  pass. 

Carew  vouchee.     1  W,  P.  T.  35  5 

19.  The  court  will  not  amend  a  recovery 
by  inserting  the  name  of  the  husband 
of  a  vouchee  who  is  a  femme  covert. 

Parsons  D.  Abbot  T.  &c.  2  N.R.478 

20.  The  court  allowed  a  recovery  to  be 
amended  by  inserting  a  rent  charge 
which  had  long  been  treated  as  hierged 
in  the  land  by  unity  of  possession. 

BrettD,  South  T.  &c.  1  W.  P.  T.  284 

21.  A  Recovery  of  IJil.  1?  G,  3.  was 
allowed  to  be  amended  by  inserting 
Ihe  words  "  Tithes,"  it  being  sworn  to 
have  been  only  recently  discovered 
that  Ihe  devisor  at  the  time  of  the  exe- 
cution of  the  deed  to  lead  the  uses  was 
entitled  to  the  tithes. 

Cordan  D.  IlallT.  &c.  2  N.  R.  43 1 

22.  The  court  refused  ,to  amend  a  Fine 
passed  two  years  back  by  altering  the 
surnames  of  the  Deforciants,  though 
it  was  sworn  th3t  a  wrong  name  hud 
heen  inserted  by  mistiike. 

Ex  parte  Motley  et  Ux.  2  B.  &  P.  455 

23.  The  court  permitted  a  tine  to  be 
amended  by  inserting  the  name  of  a 
parish  in  which  part  of  the  premises 
l^y*  upon  its  appearing  from  the  deed 
to  lead  the  uses  that  these  premises 
were  intended  to  pass. 

Gladwin  v.  Brown.  2  W.  P.  T.  I 

24.  If  one  of  the  deeds  to  lead  the  uses 
of  a  Fine,  viz*  the  lease,  contain  the 
word  "  tithes"  but  the  other  deed, 
viz.  the  release,  omit  that  word,  the 
court  will  not  amend  the  writ  of  en- 
try by  inserting  the  word  «*  tithes," 
though  the  release  has  the  words,  *<and 
also  all  houses,  ways,  &c,  heredita- 
ments and  appurtenances  whatsoever. 
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to  the  said  messuages,  lands,  &c.  be- 
longing, or  in  any  way  appertaining." 
Phillips  V.  Jones.     2  B.  &  P.  362 

See  2  N.  R.  431 

AMERCEMENT. 

An  amercement  at  a  court-leet  for  a 
private  injury  to  the  lord  is  illegal* 
though  there  be  a  custom  to  warrant 
it.         JVood  V.  Lacatt.    6  T.  R.  5 1 1 

AMERICA. 

Under  the  treaty  of  amity,  commefre, 
and  navigation  between  Great  Britain 
and  the  United  States  of  America^ 
confirmed  by  stat.  37  G.  3.  c.  97. 
(see  §  22,  23,  of  that  act,  and  also  37 
G.  3.  €.  1 17*)  it  is  not  necessary  that 
the  trade  from  America  to  the  British 
settlements  \h  the  East  Indies  should 
be  direct ,  it  may  be  carried  on  cir- 
cuitously  by  the  way  of  Europe,  and 
of  Great  Britain  in  particular. 

IVihon  V.  Marryat.     8  T.  R.  31. 
Affirmed  in  Cam.  Scac.  1  B.  &  P.  430.) 

ANNUITY. 

I.  Consideration  of ;  what  shall  be  good, 

1.  Bank-notes  are  money  within  the  ua- 
nuity  act,  17  G.  3.  r.  \6.  aud  may  be 
described    as   such    in    the  memorial 

Wi^ght  V.  Reed.  3  T.  R.  554 
Cousins  V,  Thompson,  6  T.  R.  335 
See  Rumball  v.  Murray,  post,  V.  2. 

2.  If  a  bond  and  warrant  of  altornry  to 
confess  a  judgment  be  given  to  secure 

,  an  annuity,  the  warrant  of  uttoru<-j 
need  not  express  the  consideration,  if 
the  bond  do. 

Hodges  V.  Money.    4  T.  R.  500 

3.  Where  1200/.  had  been  paid  for  the 
grant  of  an  annuity,  and  the  secuiities 
to  prevent  their  being  regihtered  had 
been  renew«'d  from  20  days  to  20 
days,  and  then  O'OO/.  had  been  paid 
for  the  grant  of  a  further  annuity,  and 
the  securities  renewed  in  like  manner, 
and  sometimes  after  a  longer  period 
than  20  days,  and  afterwards  had 
been  registered ;  a  memorial  of  the 
annuity,  stating  the  consideration  to  he 
1800/.  was  deemed  valid. 

Symmons  v.  Mortimer^  5  T.  R,  139 

4.  So  where  the  consideration  of  an  an- 
nuity was  stated  in  the  memorial  to  be 
640/.,  105/.  of  which  was  paid  in 
money  by  the  grantee  to  the  grantors 
at  the  time,  and  the  remaining  535l. 
was  paid  by  the  grantee  at  the  desire 
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of  the  grantors  to  another  person,  to 
redeem  a  former  annuity  granted  by 
them,  for  which  only  480/.  was  paid, 
this  was  held  a  sufficient  consideration 
within  the  act. 
Ex  parte  Fall&n  ^  Wise.  5  T.H.  283 

5.  A  solicitor,  who  advances  bis  own 
money  on  the  purchase  of  an  annuity, 
is  not  intitled  to  any  commission  fee : 
and  if  any  part  of  the  consideration 
money  be  returned  to  him  by  the 
grantor,  as  a  charge  for  such  com- 
mission,  the  court  will  set  aside  the 
annuity  deeds. 

Broamhead  v.  Eyre,    5  T.  R.  597 

6.  Money  lent  and  paid  at  different  times, 
for  the  education  and  advancement  of 
the  defendant,  is  a  good  consideration 
under  §  3.  of  the  act. 

Ketfe  y,  Ambroase,    7  T.  R.  55 1 

7.  Such  a  consideration  is  sufficiently  ex- 
pressed, in  the  deeds  for  securing  the 
annuity,  under  the  description  of 
money  lent  and  advanced,  and  also 
paid,  laid  out,  and  expended,  to  and 
for  the  maintenance,  education,  and 
advancement  in  the  world,  of  the  de- 
fendant." 7T.R.551 

II.  Deeds  granting,  in  what  Cases  void: 
(and  see  post,  Div.  IV.  V.) 

1.  An  annuity  deed,  and  every  deed,  &c, 
'  by  which  an  annuity  is  secured,  is  ab- 
solutely void,  and  nut  merely  voidable, 
if  the  memorial  be  not  registered  ac- 
cording to  the  directions  of  the  act. 
Crossley  v.  Arkxcright.  2  T.  R.  603 ; 
and  a  creditor  of  the  grantor  may  take 
advantage  of  it.  5  T.  R.  g 

S.  If  several  deeds  be  given  to  secure  au 
annuity,  and  one  of  them  be  not  pro- 
perly registered,  quere  if  all  of  them 
be  not  void  by  the  annuity  act  1  Hart 
V.  Loveiace,  6  T.  R.  4?  1 .  See  Hop- 
kins V.  Waller.  4  T.  R.  463 ;  thai  a 
memorial  of  a  warrant  of  attorney 
must  be  registered,  and  Lord  Keni/on*s 
opinion  there.  Bui  see  ex  parte  Ches- 
ter. 4  T.  R.  694.  post,  V.  VI.  and 
1  B.&P.66n. 

3.  If  the  memorial  of  a  deed  to  secure  an 
annuity  be  defective,  the  whole  deed 
it  void  to  all  intents,  even  though 
there  are  other  parts  of  it  not  con- 
noted with  the  annuity.  Denn  d. 
Dolman  v.  Dolman.         5  T.  R.  641 

4.  Where  a  person,  against  whom  a  writ 
ofji.fa*  is  taken  out,  is  in  pO!>session 
of  goods  under  a  (\eed  which  was  given 
in  consideration  of  an  antecedent  debt, 


and  a  small  annuity  payable  there* 
from,  the  sheriff  is  warranted  in  re* 
turning  nulla  bona  if  the  memorial  of 
the  annuity  he  not  registered.  2T.R.603 

5.  The  memorial  stated  a  deed  poll,  by 
which  (after  reciting  that  A.  had  for- 
merly granted  an  annuity  of  24/.  to 
JB,.  who  had  assigned  to  C,  and  that 
A.  had  agreed  to  grant  a  further  an- 
nuity of  71"  to  C-  for  42/.)  certain 
tithes,  &c.  were  assigned  by  A.  to 
C. ;  and  also  a  bond  by  A,  to  C.  in 
400/.;  for  securing  ''one  annuity  of 
31/."  without  reference  to  the  deed- 
poll  :  held  that  the  consideration  for 

^  the  annuity  secund  by  the  bond  should 
have  been  stated,  and  that  for  want  of 
it  the  bond  was  void  ;  the  annuity  men- 
tioned in  it  not  appearing  to  be  the 
same  smnuity  as  that  secured  by  the 
deed-poll. 

Saunders  v.  Hardinge.    5  T.  R.  9 

6.  I(  it  be  set  forth  in  the  memorial 
that  the  consideration  was  so  much 
in  money  paid,  when  the  real  consi- 
deration was  part  in  money  and  the 
giving  up  of  a  former  annuity,  the 
court  will  set  aside  the  securities. 

Washburn  v.  Birch.    5  T.  R.  472 

7.  So  if  part  of  the  consideration  be  paid 
over  by  the  grantee  to  a  third  person, 
with  the  consent  of  the  grantor,  or  is 
accounted  for  to  the  grantor  by  a 
note  from  a  third  person,  and  it  is 
stated  in  the  memorial  that  the  whole 
consideration  was  paid  in  money,  the 
court  will  set  aside  the  annuity  deeds. 

Watts  V.  Millard    5  T.  R.  598 

8.  It  is  no  objection  to  a  deed  securing 
an  annuity,  that  it  assigns ^Mhe  sa- 
lary of  the  grantor  of  so  much  per  an  J' 
without  saying  what  salary  it  is. 

5  T.  R.  598 

9.  An  annuity  being  secured  upon  land 
expressed  to  be  of  equal  or  greater 
annua)  value,  the  court  before  they  will 
set  aside,  upon  the  inferiority  of  the 
value  of  the  land,  a  warrant  of  attor- 
ney given  as  a  collateral  security,  will 
direct  an  issue  to  try  the  value  of  the 
land,  and  will  not  try  that  matter  upon 

Saunders  v.  Wright.    1  W.  P.  T.  369 

111.  Forfeiture  of. 

1.  A.hy  will  gave  an  annuity  to  jB.,  di- 
recting that  JS.'s  receipt  only  should 
be  a  discharge  for  it,  that  B.  should 
not  alienate,  and  that  if  he  did,  it 
should  cease  and  determine]  J3.  be-> 
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came  a  banjinipl,  and  bis  commission- 
ers assigned  the  annuity  with  his  other 
effects  to  I  he   assignees;  it  was  held 
that  the  annuity  ceased. 
Dommett  v.  Bedford.    6.  T.  R.  6S4 

$•  An  anniiitv  being  granted  in  considera- 
tion of  a  debt  betbre  secured  by  bond, 
the  grantee's  refusing  to  deliver  u])  the 
bond,  is  not  such  keeping  back  of  part 
of  the  consideration  as  to  vacate  the 
annuity. 
CookS^Ckeek  v.  Tower,  1  W.P.T.37C 

3  And  where  an  annuity  was  granted  in  con- 
sideration of  a  hill  accepted,  which  was 
dishonoured  by  the  acceptor  but  paid  by 
the  drawer  on  notice;  this  was  not  such 
a  non-payment  of  the  bill  as  to  vacate 
the  annuity,  tbou(;h  it  was  accepted  fur 
the  accnniinodatioQ  of  the  drawer,  who 
undertook  to  provide  for  the  payment 
cf  it,  but  neglected  so  to  do.    Id.  Ibid. 

IV.  Rearistri/ ;  what  Armuitks  must  he  re- 
gistered,  under  stat.  17  G.  3.  c.  26., 
and  when :  (see  ante,  11.  £)"  post,  V.) 

1.  If  an  annuity  be  granted  in  consider- 
ation c^  the  grantee's  giving  np  his 
business  to  the  grantor,  it  need  not  be 
registered.  Crespignei;  v.  Wiltenoom 
4  T.  R.  790.  H&im  V.  lifyrn.  7  E.  R.  5^9 

2.  Nor  does  it  make  anydifi'erence  if  part 
of  the  consideration  he  book  debts  anrl 
atock  in  trade.    I^oe.  d.  Johnston,  v. 

Phillips.  1  W.P.  T.  356 

^.  Those  annuities  only,  which  areji^rant- 
ed  in  consideration  of  something  paid, 
need  be  registered.  4  T.  R.  722 

4.  An  annuity  granted  in  consideratiori 
of  the  grantee  resigning  his  situation, 
as  master  of  an  academy,  in  favour  of 
the  grantor,  need  not  be  registered, 
even  though  at  the  lime  of  the  grant 
the  grantee  agreed  to  assign  over  to 
the  grantor  his  household  furniture, 
&c.  at  an  appraised  value,  and  to  lend 
a  sum  of  money  to  the  grantor  to  be 
repaid  with  interest. 

Ilutton  v.  Lewis.     5  T.  R.  639 

5*  An  annuity  serured  on  lands  in  fee  of 
equal  annual  value  need  not  he  regis- 
tered though  it  were  also  secured  upon 
leasehold  property. 

Ex  parte  MichM.     2  E.  R.  137 

6.  A.  who  was  tenant  for  life,  with  re- 
mainder to  trustees,  &c.  remainder  to 
his  first  and  other  sons  in  tail,  remain- 
der to  himself  in  fee,  suffered  a  reco- 
very with  i?.  his  only  son,  and  de- 
clared the  uses  to  such  person,  and 
for  such  estates,  &c.  as  they  should 
jointly  appoiut;  they  jointly  granted 
iiD  annuity,  and  appointed  and  granted 


the  lands  to  C.  for  a  term  of  years  lu 
trust  for  the  grantee :  held  that  this  case 
came  within  the  exception  of  the  act. 
IJolscy  V.  Hales,  Bart.  7T.  R.  194 

7.  The  8th  sect,  of  the  act,  which  ex- 
cepts annuities  secured  by  the  transfer 
of  stock,  only  extends  to  those  cases 
where  an  actual  transfer  of  the  stock 
h  made  for  the  purpose  of  securing 
the  amuiity.  6  T.  R.  596 

8.  Therefore  if  A.,  who  is  entitled  for 
life  tf)  the  dividends  in  certain  stock 
standing  in  the  names  of  trustees,  grant 
an  annuity  to  B.  payable  out  of  the  di- 
vidends, and  empower  those  trustees  to 
pay  jB.  the  annuity  must  be  registered. 

Hudson  V.  Skinner.  6  T.  R.  596 
9*  An  annuity  granted  by  one  who  was 
mortgagor  in  fee  in  possession  of  lands 
on  which  it  was  secured,  of  greater  an- 
nual value  than  the  interest  of  the  mort- 
gage, and  the  annuity  is  within  the  ex- 
ception of  §  8.  of  the  Annuity  Act,  as  a 
grant  of  an  annuity  by  one  who  was 
sfized  injee  simple;  and  therefore  no 
memorial  of  it  need  be  enrolled  :  the 
seisin  in  fee  then  excepted  extending 
by  parity  of  reasoning  to  equitable  a:i 
well  as  legal  estates. 

Amhurst  v.  Skynner,  1 2  E.  R.  263 

to.  An  annuity  granted  by^.  ioB.,  and 
which  was  regularly  registered,  was 
redeemed  by  virtue  of  a  clause  of  re- 
demption in  the  deed,  when  the  deeds 
were  delivered  up  to  the  grantor  un- 
cancelled ;  and  he  and  the  attorney 
for  the  grantee  agreed,  that  if  at  any 
future  time  the  former  should  wish  to 
borrow  money  on  the  same  terms, 
those  deeds  should  be  given  as  a  secu- 
rity :  on  a  subsequent  application  by 
the  grantor,  th^  attorney  advanced  the 
same  money  on  having  the  same  deeds 
delivered  to  him ;  but  because  this  re- 
grant  of  the  annuity  was  not  registered, 
the  court  set  aside  the  annuity,  and  or- 
dered the  deeds  to  be  cancelled,  &:c. 
Hammond  v.  Foster.  .  5  T.  R.  635 

11.  A.  grants  an  annuity  to  B.,  the  whole 
of  which  B.  assigns  to  C.  There  be- 
ipg  a  memorial  enrolled  of  all  tbe 
original  securities  it  is  not  necessary 
that  there  should  be  also  one  of  the 
assignment  Dixon  v.  Birch.  2  H. 
B.  307.  h  Bro9nleyy.  Greathead,  K.B. 
//.  34.  G.  3.  2  H.  B.  307.  «. 

1?,  The  first  section  of  the  act,  requir- 
ing the  deeds   to  be  enrolled  withia 
20  days  of  the  execution,  &c.  means 
20  days  e^cIuyive  of  tbe  day  of  execu- 
tion, 5T.B.2M 
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V.  Memariat  for  registering  :  Requisites 
rf;  (and  see  ante,  II.) 

1.  The  memorial  ninst  set  forth  precisely 
the  manner  iu  which  the  eonsideralion 
money  whs  |>aid. 

Kirkman  v.  Price.     1  H.  B.  S09 
(See  ante,  I.) 

2.  If  the  consi({eralion  of  an  annuity  be 
paid  in  promissory  notes,  they  must  be 
specifically  set  foilh  io  the  memorial. 

RumhaH  v.  Murray.     3  T.  R.  298 
5.  So  if  paid  in  country  bank  notes. 
Morrie  v.  WalL     1  B.  &  P.  SOS 
(But  see  the  opinion  of  Eyre^  J.  C. 
and  ante^  I.  ) .) 

4.  If  the  consideration  of  an  annuity  be 
paid  by  a  note  or  a  banker's  check,  the 
tinic  when  it  becomes  payable  must 
be  set  forth  iu  the  meniorial. 

Beiry  v.  Bmthif,    6  T.  R.  690 
Pool  V.  Cahanes.     8  1\  R .  328 

5.  Bat  it  ma  V  be  stated  a»  money  if  the  va- 
lue  has  iicen  received  hy  the  crantorof 
the  annuity  before  the  execution  of  the 
deeds.  Kv  parte Michell  CL  2  E.R.  13? 

6.  If  the  consideration  mot.ey  of  an  an- 
nuity be  paid  by  an  agent  on  behalf 
the  principal,  it  must  be  so  stated 
flfi  the  deed:  it  is  not  sufficient  to  state 
that  it  was  paid  by  the  principal. 

Dalmar  v.  Bammd.    7  T.  R.  248 

7.  So  if  it  be  paid  by  the  clerk  of  the 
bankers  of  the  grantee,  the  name  of 
such  clerk  ought  to  be  stated  in  the 
deed.  Askew  v.  Makreth.  K.  B. 
affirmed  in  Dam.  Pror.        N.  R.  214 

8.  Nor  is  it  sufficient  if  the  mode  of  pay- 
ment be  truly  stated  in  the  memorial. 

Glasse  v.  Mount,  and  7  T.R.  390 
and  see  1  B.  A:  P.  63  n. 

9.  A  memorial  stating  that  the  consi: der- 
ation moiiey  was  paid  to  A.,  B.,  and 
C,  "  some  or  one  of  them/'  is  bad ; 
though  it  appear  that  the  money  was 
paid  on  the  day  on  which  the  dec<l 
was  executed  by  them  all. 

Faux  V.  Ansell.     1  B.  &  P.  224 

10.  A  bond  to  secure  an  annuity  set 
forth  in  the  memorial,  recited,  that  the 
consideration- money,  1 400/.,  was  paid 
on  the  24th  of  December,  when  all  the 
deeds  except  one  were  executed  and 
bore  date ;  and  the  memorial  also  con- 
tained a  specific  allegation  that  the 
consideration-money  was  paid,  but 
>vithout  stating  any  particular  time; 
but,  in  fact,  that  one  deed  not  having 
been  executed  by  one  of  the  grantors, 
the  grantee  delivered  over  the  conside- 
ration-money on  that  day  to  another  of 
the  giaotors,  to  be  by  him  lodged  in  a 


banker's  hands,  in  the  names  of  him- 
self and  the  grantee's  attorney  till  that! 
deed  was  executed ;  and  such  deed  was 
not  in  fact  executed,  nor  the  money 
actually  available  to  the  grantors  till 
the  26th  ef  the  same  month:  held, 
that  this  was  a  substantial  compliance 
with  the  annuity  act,  the  time  of  pay- 
ment of  the  consideration-money  not 
being  specifically  required  to  be  stated 
by  that  act,  nor  being  any  otherwise 
material  than  as  entering  into  the 
question  of  the  value  of  the  considera- 
tion. And  held,  that  upon  an  issue 
takeu  (in  an  action  of  debt  on-  bond) 
ill  general  terms,  without  reference  to 
the  annuity  act,  upon  a  traverse  that 
the  consideration-money  was  not  paid 
by  the  grantee  to  the  use  of  the  gran- 
tors, evidence  that  it  was  so  paidon  the 
26th  by  the  grantee's  agent  will  sustain 
the  affirmative  of  the  issue  so  generally 
framed.     Coare  v.  Giblett.  4  £.  R.  85 

1 1.  So  where  the  consideration  for  an  an- 
nuity was  alledged  in  the  deed  to  have 
been  paid  by  the  grantee  on  a  particu- 
lar day,  on  which  day  it  was  paid  to 
the  common  agent  of  both  parties  vrho 
were  at  a  distance  from  each  other, 
and  by  him  paid  over  in  a  few  days 
afterwards  to  the  grantor  on  bis  exe- 
cuting the  deed;  this  was  held  a  suf- 
ficient allegation  of  payment  within  the 
statute;  for  a  payment  to  th..>  agent Jof 
the  principal,  is  a  payment  in  law  to 
such  principal. 

Craufutd  v.  Phillips.    2  N.  R.  141 

12.  It  is  sufficient  to  state  the  tme  con- 
sideration for  the  purchase  of  the  an- 
nuity in  the  memorial  byway  of  recital^ 

Sowerby V.Harris.   4T.R.494 

HiMlges  v.  Money.  4  T.  R.  600 

Cousins  V.  Thompson.  6  T.  R.  355 

13.  The  first  part  of  a  menoriai  stating 
a  bond,  by  which  certain  persons  be- 
come bound  to  the  grantee,  may  be  ex- 
plained by  a  subsequent  part  setting 
forth  another  bond,  in  which  the  first 
is  recited  as  b  joint  and  several  bond  ; 
such  recital  not  being  inconsistent  with 
the  preceding  allegation,  but  only  ex- 
plaining what  was  before  left  short  in 
the  description  of  the  first  bond. 

Coare  v.  GibUit.    3  E.  R.  451 

14.  But  where  a  bond  and  warrant  of 
attorney  given  to  secure  an  annuity 
were  no  otherwise  noticed  iu  the  me? 
mortal  than  by  way  of  recital  in  the 
annuity  deed,  which  was  set  oot;  the 
Court  of  C.  P.  held  this  insufficient. 

Van  Braam  ▼.  Isaacs,  1  B.  &  P«  451 
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5.  If  seTetal  deeds  be  given  to  secure 
ao  aoQuity,  and  the  consideration  be 
expressed  in  ali»  the  memorial  need  only 
state  the  consideration  once. 

Hodges  V.  Mouey.    4  T.  R.  500 

16.  A  consideration  of  10«.  paid  to  a 
trustee  need  not  be  set  forth  in  the 
memorial,  as  part  of  the  considera- 
tion.      Inee  v.  Eofrard,  6  T.  R.  545 

17.  Nor  that  an  annuity  was  payable  for 
the  portion  of  time  from  the  last  quar- 
ter day  to  the  death  of  the  annuitant. 

6  T.  R.  545 

18.  If  it  be  agreed  by  the  grantor  and 
grantee  of  an  annuity  that  the  former 
shall  pay  the  expenses  of  the  writings, 
and  he,  immediately  after  receiving 
the  consideration-money,  pay  the  fair 
charges  of  the  writings  out  of  that 
money ;  no  notice  need  be  taken  of  it 
in  the  memorial,  but  it  may  be  there 
stated,  that  the.  whole  consideration- 
money  was  paid  to  the  grantor. 

Mauya  v.  Leake  £f  al.  8  T.  R.  41 1 

19.  Where  a  warrant  of  attorney  has  been 
given  to  confess  a  judgment,  to  secure 
an  annuily,  together  with  other  securi- 
ties the  memorial  must  state  the  war- 
rant of  attorney,  as  well  as  the  other 
securities. 

Davidaony.  Lord  Foley.  2  H.  B.  12 
Hopkins  v.  WaNcer.    4  T.  R.  463 

20.  In  this  respect  there  is  no  difference, 
whether  the  annuity  were  granted  be- 
fore or  after  the  passing  of  the  annuity 
act.  4T.  R.  463.     2H.  B.  12 

21.  if  a  bond  and  warrant  of  attorney 
to  confess  a  judgment  be  given  to  secure 
an  annuity,  the  judgment  need  not  be 
inserted  in  the  memorial,  though  it  be 
entered  up  before  the  memorial  is  re- 
gistered. Shersonv.  Oxlade.  4T.R.824 

22.  For  the  bond  and  warrant  of  attorney 
are  the  securities  on  which  the  grantee 
relies.  4  T.  K.  824 

23.  But  if  the  only  security  be  a  judg- 
ment actually  entered  up,  that  must  be 
registered.  4  T.  R.  895 

23.  A  memorandum  indorsed  on  an  an- 
nuity deed,  importing  that  the  grantor 
for  whose  life  it  is  granted  may  redeem 
it  on  certain  terms,  must  be  inserted 
in  the  memorial. 

Sieadman  v.  Purchase.  6  T.  R.  737 
So  a  cUuse  of  redemption  in  the  deed. 
Harris  v.  Siapleton.  7  T.  R.  205 

25.  So  where  a  memorial  of  an  annuity 
omitted  to  register  certain  bonds, 
whereby  the  grantor  for  who^e  life 
the  aanuily  was  granted  bound  him- 
self to  pay  the  grantee  a  certain  sum 


if  he  went  abroad  in  a  military  capadty 
during  three  several  years  following  the 
grant  of  the  annuity:  held,  that  the 
annuity  was  thereby  vacated ;  and  the 
court  thereupon  set  aside  the  war^rant 
of  attorney  and  judgment  given  for 
securing  the  annuity ;  but  said  it  be- 
longed to  another  court  to  set  aside  the 
other  instruments  executed  for  the  same 
purpose.  ChaumervJVhaley. SE.R.500 
(See  post,  Y  1.^2.  Sfc.) 

26.  A  bond  given  by  a  third  person  to 
secure  the  payment  of  an  annuity  must 
be  registered,  as  well  as  the  deeds  made 
by  the  grantor  himself. 

Rosher  v.  Hurdis,    5  T.  R.  678 

27.  If  the  memorial  only  refer  to  the  deed, 
and  state  the  annuity  to  be  redeemable, 
'*  on  such  notice,  terms,  and  conditions 
as  therein  expressed/'  it  is  insutiicient. 

Ejc  parte  Ansdt  4*  al.     1  B.  <&  P.  GZ 

28.  So  if  it  only  state  the  time  at  which 
execution  may  be  sued  out  by  words  of 
reference  to  tne  deed. 

Ort&n  v.  Knight.  3  B.  &  P.  153 
29-  Tlie  memorial  ought  to  state  the** 
names  of  the  witnesses  to  the  respective 
instruments  by  which  the  annuity  is  se- 
cured ;  stating  that  tf//the  instruments 
were  attested  by  A.,  B.,  and  C,  or  one 
c/themt  is  not  sufficient.  • 

Hart  V.  Lovelace.    6  T.  R.  47 1 

30.  And  if  it  state  that  they  were  attested 
by  A.,  B,,  C,  and  />.,  tliat  nmst  be 
taken  to  mean  that  each  of  them  was 
so  attested. 

Es  parte  Mackreth.    2  E.  R.  563 

31.  But  if  the  memorial  of  an  annuity 
deed  between  A.,  B.,  and  C,  after 
describing  the  parties  to  the  deed  and 
the  contents,  state  that  it  was  executed 
by  A.  and  C,  in  the  presence  of  E^ 
and  F.,  it  will  be  no  objection  that 
B,  also  executed  it  in  the  presence  of 
the  same  parties.  For  it  is  sufficient 
if  the  memorial  state  all  the  subscribing 
witnesses  without  specifying  what  signa- 
tures they  respectively  attested. 

Orton  V.  Knight.    3  B.  &  P«  153 

32.  But  where  neveral  deeds  were  exe- 
cuted to  secure  one  aimuity,  and  the 
christian  name  of  the  witness  to  one  of 
the  deeds  was  omitted  in  the  memorial, 
the  Court  refused  to  set  ai>ide  the  deeds. 

Watts  V.  MUlard.  5  T.  R.  598 
S3.  The  memo  rial  stated  the  annuity 
deed  to  have  been  execuled  on  the 
U-usts  therein  mentioned,  and  on  further 
trust,  that  if  any  of  the  payments  should 
be  in  arrear  20  days  after  becomingdue 
the  granteee  mi-^ht  levy  them  out  of  iJ 
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rents:  tlie  grautor  .moved  to  set  aside 
the  annuity,  because  the  memorial  did 
not  disclose  Ihe  trusts  referred  lo ;  bul 
it  appearing  by  an  atfiduvit  of  the 
grantee  that  he  bought  tlic  annuity 
tor  himself,  and  that  there  wne no  other 
tinsts  but  that  expressed,  tlie  Court  held 
the  memorial  to  be  stiiiicieut. 

Toldervy  v.  Allan.     5  T.  R.  480 

34-.  The  legislature  only  nteant  to  re- 
quire the  parties  to  set  forth  the  trusts 
created  for  or  in  consequence  of  the 
annuity,  not  those  which  are  a  lien  on 
the  estate  independently  of  the  annuity; 
as  those  to  pay  taxes>  6fc*  5  T.R.  481 

35.  In  a  subsequent  case,  an  annuity 
deed  was  set  aside  for  two  defects  in 

.  the  memorial;  1st,  because  the  memo- 
rial only  stated  that  part  of  the  con- 

'  sideration  was  paid  by  the  gtantee  to 
the  trustee  **  in  trust,  and  for  the  pur- 
poses therein  mentioned,"  without  dis- 
closing those  trusts;  2dly,  because  the 
memorial  only  set  forth  that  the  demise 
was  made  by  the  grantor  to  a  trustee 
**  upon  the  trusts  therein  mentioned," 
without  saying  what  the  trusts  were. 
jDeim  d.  Dolman  v.  Dolman .  5  T. R.  ^4 1 

S6.  Certain  premises  were  conveyed  by 
deed  to  a  trustee  to  secure  an  annuity 
in  trust  if  the  annuity  should  be  in 
arrear  sixty  days,  by  lease,  sale  or« 
mortgage,  to  raise  the  arrears,  anfl 
permit  the  person  entitled  to  the  free- 
hold to  receive  the  rents  and  profits 
of  the  residue ;  and  he  was  created  a 
trustee  for  the  grantee  till  default  of 
payment.  The  memorial  described 
him  to  be  '<  a  trustee  nominated  on 
the  part  of  the  grantee,"  without  stating 
any  of  the  trusts ;  held  to  be  an  in- 
suflicient  description. 
Aakew  v.  Macln^eth.  K.  B.  affirmed 
in  Dam.  Proc.     1  N  R.  214 

'97  AVheretenantfor  life  conveyed  ('Slates  lo 
trustees,  in  trust  to  raif^e  money  by  grant 
of  annuities  for  his  life,  aud  such  con- 
veyance is  recited  in  a  deed  fur  granting 
an  aimuity  accordingly,  it  is  not  iiece  - 
«ary  to  enroll  a  memorial  of  l  he  first  i  rust 
^etA.O"Callaghan\.IngUby.}^V.JX.\'do 
It  is  not  necessary  that  the  estates 
charged  with  an  annuity  should  be  spe- 
cifically set  forth  in  the  memorial, 
where  the  annuity  is  charged  on  all 
the  grantee's  estate  in  a  certain  county, 
and  so  stated:  nor  is  it  necessary  to  state 
•pccifically  tlie  powers  in  a  deed  ex- 
cept to  far  as  they  create  a  truslee  ; 
which  brings  them  within  the  clauses 
•ftlic  statute  tclatiug  to  trustees. /i/.JT^. 


38.  A  deed  for  securing  an  annuity  coa« 
tainifig  a  stipulation  that  the  trustee 
should  permit  the  grantor  to  tak^  the 
rents  and  profits  untill  default  in  the 
payment  of  the  ar.nuity,  and  that  in 
case  ihe  annuity  should  be  in  an^earfor 
sixty  daySf  the  trustees  might  enter 
and  raise  sufficient  to  satisfy  it,  and 
suffer  the  grantor  to  take  the  overplus 
fioiii  time  to  time,  is  not  satisfied  by  a 
memorial  only  describing  such  deed  as 
containing  the  usual  powers  of  entry  dnd 
distress,  and  perception  of  the  rents  and 
profits  of  the  premises,  for  better  se- 
curing and  enforcing  the  payment  of 
the  amiuity. 
Des  Enfans  v.  O'Bryen.    S  E.  R.  559 

39-  If  in  the  deed  securing  an  annuity^ 
it  be  declared  that  the  judgment,  to 
be  obtaiued  under  a  warrant  of  attorney 
given  at  the  same  time,  shall  be  only 
a  collateral  security  for  the  regular 
payment  of  the  annuity,  and  that  no 
execution  shall  issue  thereon  till  default 
made  in  the  payment  for  14  days ;  and 
the  memorial,  in  setting  forth  the  war* 
rant  of  attorney,  only  states  generally, 
that  '*  it  was  executed  tor  the  belter 
securing  the  payment  of  the  annuity,  as 
in  the  above  stated  deed  is  particularly 
mentioned,"  the  court  will  set  aside 
the  annuity. 
Cunningham  V.Mackenzie  2  B.&P.598 

40.  A  mtf'morial,  stating  that  A.  and  J?. 
severally  became  botind,  is  not  sufficient 
if  the  bond  be  joint,  as  well  as  several. 

Ullley  V.  Cawthome.     1  E.  U.  398 

41.  A  memorial  of  an  annuity  bond  is 
bad  for  want  of  stating  that  the  ob- 
ligor becaiiie  bound  *<  himself,  his 
heirs,  exevutors,  and  administrators,"^ 
which  words  were  in  the  body  of  the 
bond :  for  such  a  memorial  does  not 
truly  describe  the  extent  of  the  security. 

Honvood  V.  Under  hill.  10  E.  R.  123 

42.  Where  the  same  point  was  decided, 
the  court  refuse<1  to  direct  the  warrant 
of  attorney  to  be  delivered  up  to  be 
cancelled,  but  ordered  it  to  bedehvered 
into  the  custody  of  the  proper  officer 
of  the  court. 

Define  V,  Dupnis.  1 1 E.  R.34. 

43.  At  the  time  of  executing  an  annuity 
deed,  one  It.  \V.  the  agent  of  /.  C, 
the  grantee,  entered  into  an  agreement 
for  redemption,  lieginning  thus:  "Me- 
morandum, 1  undertake  and  agree," 
S^c.  and  coacluding,  "  Witness  my 
hand,  R.  W.  agent  for  /.  C;  the 
memorial  stated  that  /.  C.  entered  into 
the  agreement   by  li.  W.  his  ageatp 
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and  that  it  tvaa  witnessed  by  R.  W. ; 

held,  that  the  memorial  was  sufficient. 

Cator  V.  Hoste.    2  B.  &  P.  ^57 

44.  In  a  conveyance  of  a  life  interest  in 
an  estate,  to  a  trustee  in  trust  for  secur- 
ing an  annuity,  it  was  first  stipulated 
that  the  trustee  should  permit  the 
grantor  to  receive  the  rents  and  pro< 
fits  until  default  made  in  the  payment 
of  the  annuity,  and  then  in  trust  for 
the  grantee;  the  memorial  of  the  an- 
nuity stated  the  trust  to  be  for  the 
grantee  generally,  which  was  holden 
ill.      Taylors.  Johnson.  8  T.  R.  184 

45.  An  annuity  was  set  aside,  because 
one  of  the  trusts  (m.  that  in  case 
the  grantor  should  Wave  the  kingdom, 
be  should  pay  any  extra  expense  of 
the  grantee  in  insuring  his  life)  was 
Dot  stated  in  the  memorial. 

Cummins  v.  Isaac,   8  T.  R*  1  S3 

46.  In  the  memorial  of  a  grant  of  an 
annuity  by  a  rector  out  of  his  benefice, 
and  which  grant,  though  voidable,  is 
not  set  aside  by  the  court  on  the 
ground  of  a  covenant  by  the  grantor 
to  pay  the  annuity ;  it  is  not  necessary 
to  set  out  this  covenant.      8  T.  R,  4 1 1 

VI.   Relief:  Mode  of  granting  by  the 

Courts. 

1.  Where  a  rule  nisi  is  obtained  in  B.  R. 
for  setting  aside  an  annuity,  the  several 
objections  thereto,  intended  to  be  in- 
sisted on  by  counsel  at  the  time  of 
making  the  rule  absolute  must  be  stated 
in  the  rule  nisi. 

Reg.  gen.  T.  42  G.  3.  2  E.  R.  599 

S.  Whether  the  court  have  a  summary 
jurisdiction  under  §  4.  to  set  aside 
annuity  deeds,  ^v.  for  objections  aris- 
ing on  the  first  section  of  the  act.  Qu. 
Steadman  v.  Purchase.  6T.  R.  738, 9 
(See  ante,  V.  24). 

3.  The  grantor  of  an  annuity  having  as- 
signed a  lease  for  secuiing  the  payment 
of  it,  and  afterwards  sold  his  interest 
in  the  lease  to  a  fair  purchaser,  it  was 
held  by  the  Court  of  K.  B.  that  the 
latter  was  not  entitled  to  apply  to  the 
court  under  tlic  annuity  act  to  have 
the  security  delivered  up  to  be  can- 
ceiled,  on  the  ground  of  the  memorial 
required  by  the  act  not  having  been 
duly  registered. 

Garrood  v.  Sanders.  6  T.  R.  403 

4.  But  the  deed  is  void  by  §  1.  of  the  act. 

6  T.  R.  403 

5.  The  Court  of  C.  P.  refused  to  order 
an  annuity  bond  to  be  delivered  up  to 

*   be  cancelled,  though  it  was  void  Under 


§  1. — Hie  motion  shonld  have  been 
to  stay  proceedings.  Symonds  Sf  Uxm 
V.  Coboume.  1  B.  &  P.  482 

(See  also  7  T.  R.  253 :  1  B.&  P.  66,  n.) 

6.  Where  an  action  was  brought  by  ex- 
ecutors on  a  bond  given  by  the  de- 
fendant to  their  testator  for  securing 
an  anuuity,  and  upon  a  plea  of  item  est 
factum,  they  obtained  a  verdict  and 
judgment^  and  levied  execution  there- 
on, the  court  held  that  this  was  not  a 
case  where  they  could  give  relief  upon 
a  summary  application  for  a  defect  in 
the  memorial.  Buck  and  others.  Exe- 
cutors of  Buck,  v.  Tyte.    7  T.  R.  495 

7.  Where  an  ejectment  was  brought  to 
recover  possession  of  lands  extended 
under  an  elegit  upon  a  judgment  con- 
fessed, which  had  been  entered  up 
upon  a  warrant  of  attorney  given  for 
securing  an  anuuity,  it  is  too  late  for 
the  grantor  to  object  to  the  conside- 
ration of  such  annuity,  upon  a  summa- 
ry application  for  staying  the  proceed- 
ings after  verdict  in  such  ejectment, 
because  he  had  an  opportunity  of  mak* 
ing  his  defence  to  the  action. 

Withy  v.lVoolley.  7T.R.540 

8.  Where  several  persons  who  liad  pur- 
chased annuities  of  A:  agreed  to  give 
up  these  aimuities  on  receiving  a  certain 
sum  and  a  bond  to  Am  payable  at  a  fu- 
ture day,  retaining  their  annuity  secu- 
rities  till  the  bond  became  payable,  the 
Court  of  C.  P.  refused  to  order  any 
of  such  securities  to  be  delivered  up  on 
a  summary  application,  although  they 
might  he  void  or  useless. 

Goring,  Bart,  v  Welles.    1  B.  &  P.  395 

9.  If  a  bond  and  warrant  of  attorney  to 
confess  a  judgment  be  given  to  secure 
an  annuity,  and  the  date  of  the  latter 
be  not  set  forth  in  the  memorial,  tiie 
court  will  only  set  aside  the  latter. 

Eje  parte  Cheater.    4  T.  R.  69* 

10.  But  this  the  Court  of  K.  B.  will 
do  on  motion,  though  no  action  be 
brought,  or  judgment  eutered  up,  un- 
der the  warrant  of  attornev ;  ib.  and 

Thurkill  v,  Wallace.   4  T.  R.  6*95,  n. 
(See  1  B.  &  P.  66.  n.) 

11 .  A  fine  levied  of  a  rent  charge  as- 
signed by  way  of  atmuity,  will  not 
give  the  Court  of  C.  P.  jurisdiction  to 
set  aside  the  annuity  on  account  of  a 
defective  memorial,  there  being  nei« 
ther  a  warrant  of  attorney  to  enter,  nor 
judgment  actually  entered  in  that  court. 

Craufurd  v.  Caines.     2  H.  B.  43S 

12*  Where  upon  a  summary  application 

to  set  aside  an  aimuity  for  non-com- 
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pBance  ^th  the  reqaisitet  of  the  act| 
the  rule  was  discharged  upon  discus- 
noD  of  the  merits,  the  court  will  not 
entertain  a  siuular  application  between 
the  same  parties  on  the  same  state  of 
hciB,  tfaoogh  grounded  upon  a  new 
objection  to  the  annuity,  which  was 
not  before  urged  or  considered. 
Greatkead  v.  Bromley.  7  T.  R.  455 
IS.  Where  a  former  rule  for  setting 
aside  an  annuity  was  discharged,  be- 
cause it  did  not  appear  that  an  indorse- 
ment (not  memorialized)  containing  a 
clause  of  redemption  (bearing  date 
after  the  deed)  liad  been  made  prior 
to  the  execution  of  it ;  in  which  case 
it  could  not  be  received  in  evidence  for 
want  of  being  stamped  ;  the  court  will 
not  enter  into  the  question  on  a  subse- 
quent rule ;  although  it  appear  clearly 
that  the  indorsement  was  made  before 
the  deed  was  executed :  and  that  such 
clause  of  redemption  was  not  inserted 
in  the  memorial. 
Sckmnann  v.  Weatherhead.  1  £.  R.537 

14.  The  Court  of  C.  P.  set  aside  a  judg- 
ment and  warrant  of  attorney  given 
to  secure  an  annuity  for  a  defect  in 
the  memorial,  without  costs,  because 
it  was  the  case  of  an  executor. 
Dkhauonj  Executor,  Sfc^  v.  Boyne. 

1  B.  &  P.  335 

15.  If  the  validity  of  an  annuity  has 
come  in  judgment  l>efore  a  court  of 
competent  jurisdiction,  no  other  court 
will  suffer  the  same  objection  to  be 
stirred  again.  6  T.  R.  47 1 
(But  see  2  £.  R.  566,) 

16.  A.  grants  an  annuity  for  liis  own  life 
to  B.,  to  secure  which  a  bond  and  war- 
rant are  given,  and  judgment  entered ; 
B*  dies ;  after  his  death  the  court  will 
not  admit  evidence  of  a  parol  agree 
ment  between  the  parties,  that  A. 
should  be  at  rtl>erty  to  redeem  the  an- 
nuity on  certain  terms  (especially  if  it 
be  the  evidence  of  the  attorney  cou- 
cemed  for  B.)  as  a  ground-  to  order 
the  securities  to  be  given  up,  and  sa- 
tisfaction entered   nn   the  judgment 

Haynes  v.  Hare.     1  H.  B.  659 

17.  If  the  grantor  of  an  annuity  pay  it 
without  objection  during  the  lifetime 
of  the  iierson  who  negotiated  the  bu' 
siness  for  the  grantee,  the  Court  of 
K.  B.  will  not  set  aside  the  annuity 
deeds  on  a  representation  of  facts  that 
could  only  have  been  answered  by  such 
agent  for  the  grantee. 

PooU  V.  €abane9  Sfal.     8  T.  R.  3§8 

18.  An  annuity  granted  in   179O,    the 


grantee  of  which  dice}  in  1794,  and 
the  interest  of  which  was  regularly 
paid  till  I SOO  without  objection,  shall 
n(»t  |je  impeached  for  a  supposed  defect 
of  consideration,  w^hich  might  have 
been  explained  by  the  grantee  if  liviog^ 
And  «rm^/e  that  an  annuity  paid  with- 
out objection  fur  more  than  six  years 
shall  be  protected  by  analogy  to  the 
statute  of  limitations  against  any  such 
objection  dehm^s  the  memorial,  without 
strong  reasons  to  the  contrary. 

Ex  parte  Maxwell.  2  E.  R.  85 
19*  But  where  the  memorial  of  an  an- 
nuity stated  that  *'  the  instruments 
given  to  secure  the  annuity,  were 
witnessed  by  four  persons,"  and  it  ap* 
pea  red  by  the  answer  on  oath  of  the 
assignee  of  the  grantee  that  three  of  the 
instruments  were  attested  by  two  per*, 
persons  only,  the  court  on  application, 
though  at  the  distauce  of  near  twenty 
years,  and  after  the  principal  parties 
and  witnesses  to  the  transaction  were 
dead,  set  aside  the  warrant  of  attor- 
ney ;  the  merits  of  such  objection  not 
depending  on  testimony  lost  by  the  de* 
lay.     Ex  parte  Mackreth.  3£.  R.56S 

20.  So  the  Court  of  C.  P.  did  not  hold 
themselves  precluded  from  interfering 
to  give  relief,  tfiough  18  years  bad 
elapsed  since  the  grant  of  the  annuity, 
and  the  grantee  was  dead. 

Fan  Braam  v.  Isaacs,     1  B.  &  P.  454 

21.  Though  perhaps  the  grant  of  a  rent 
charge  by  a  rector  or  vicar  out  of  his 
benefice  is  void  by  stat.  13  Eliz.  r. 
20;  yet  if  in  such  a  deed  of  grant  he 
also  covenant  personally  to  pay  the  said 
rent  charge  or  annuity,  and  give  a 
warrant  of  attorney  to  confess  judg- 
ment as  a  collateral  security  for  pay* 
meut  of  the  annuity,  the  court  will 
not  order  the  deeds  to  be  delivered  up 
to  be  cancelled. 

Mouys  V.  Leake,  CI.  cV  a/.  8  T.  R.  41 1 

22.  The  court  will  pot  set  a!>ide  annuity 
deeds  for  a  mere  clerical  mistake  in  the 
memorial;  as  if,  in  stating  the  assign- 
ment of  a  term  for  61  years,  it  set  forth 
a  term  for  62  jears. 

Ince  V.  Everard.  6  T.  R.  545 

23.  Or  if,  after  reciting  the  true  consi- 
deration, e.  g,  280/.  it  state  afterwards 
*'  which  said  sum  of  250/.  was  paid/ 
S^c.  6  T,  R.  545 

24.  The  consideration  of  an  annuity  be- 
ing partly  a  debt  antecedently  due  for 
goods  sold,  and  the  residue  thereof 
money  paid  at  the  time  of  granting  it, 
the  grantee  may  recover  back  10  an 
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actioa  for  money  had  and  received  die 
whole  consideration,  if  thp  annuily  be 
set  aside  for  informality  in  registering 
the  memorial. 

Shove  V.  Webb.     1  T.  R.  732 

25.  Buty  if  part  of  the  consideration  be 
for  goods  sold  at  the  time  of  granting 

.  the  annuity,  qutire,  whether  that  can 
be  recovered?  XT.R.732 

26.  Where  an  annuity  bond,  granted  by 
t\*'o,  becomes  void  by  the  neglect  of 
the  grantee  in  not  registering  the  me- 
morial, he  cannot  recover  back  any 
part  of  the  consideration-money  from 
the  one,'^ho  was  known  to  be  only  a 
surety  for  the  other,  and  had  not  in 
truth  received  any  part  of  it,  not- 
withstanding they  both  joined  in  a  re- 
ceipt for  it. 

Siraton  v.  Rasfail.  2  T.  R.  366 
57-  Where  the  grantee  of  an  annuity, 
set  aside  for  a  defective  registry,  brings 
ao  action  for  money  had  and  received, 
to  recover  back  the  consideration  mo- 
ney paid  for  it,  the  grantor  may,  un- 
der a  plea  of  set-off,  set  off  the  pay- 
ments made  in  respect  of  such  annuity, 
f hough  for  more  than  six  years,  unless 
the  plaintiff  reply  the  statute  of  limita- 
tions. Hicks  V.  Hicks.  3  £.  R.  )6 
28.  Where  the  grantor  of  an  annuity 
secured  by  a  deed,  bond,  ^nd  warrant 
of  attorney,  applied  by  motion  to  set 
aside  the  annuity,  and  have  the  secu- 
rities cancelled,  on  account  of  an  er- 
ror in  the  memorial  as  to  the  descrip- 
tion of  the  warrant  of  attorney ;  and 
the  court  did  accordingly  direct  the 
warrant  of  attorney  to  be  cancelled, 
and  set  aside  a  judgment  entered  up 
upon  it  *,  held  that  the  guarantee  might 
recover  back  the  consideration-money 
in  assumpsit,  and  was  not  put  to  his 
action  on  the  deed  or  bond  ;  because 
part  of  the  securities  being  taken 
away,  tlie  consideration  for  the  money, 
viz.  one  entire  assurance,  consisting  of 
several  securities,  has  failed. 

ScurJUli  V.  Gawland.  6  E.  R.  241 

APPEAL. 

1.  By  Stat.  17.  G.  3.C.  106.  an  appeal  is 
given  on  certain  conditions  from  a  con- 
viction by  a  justice  of  the  peace  to  any 
quarter  sessions  to  be  holden  within 
six  months  from  spch  conviction ;  if 
the  appellant  lodge  his  appeal,  and  the 
court  dismiss  it  without  entering  into 
the  merits,  because  the  previous  con- 
ditions have  not  been  regularly  com- 
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plied  withy  and  conBrm  tlie  eonvietion, 

such  judgment  is  conclusive,  and  the 
party  cannot  lodge  a  second  appeal 
from  the  same  conviction,  though  with* 
in  the  six  months. 

R.  V*  the  Justices  of  the  Wt^  Riding 
of  Yorkshire.    3T.R.  77D 

2.  By  an  inclosing  act  an  appeal  was 
given  to  the  next  sessions  within  sis 
months  after  the  cause  of  complaint ; 
an  appellant  moved  the  court  of  ses- 
sions in  due  time  to  receive  himI  rr- 
spit^  his  appeal  to  the  next  sessions, 
which  was  refused;  and  this  conrt 
would  not  grant  a  mandamus  to  the 
sessioi^s  to  receive  it.  12.  v.  the  Justices 

of  Ikrbyshire.    4  T.  R.  488 

3.  By  17  G,  3.  c.  SS.  §  20.  an  appeal  is 
given  to  the  sessions  against  certain 
convictions,  the  party  giving  notice  in 
writing  to  the  justices  convicting,  and 
entering  into  a  recognizance  to  try  the 
appeal,  i^c. ;  and  those  justices  are 
required  to  give  notice  to  the  party  of 
his  right  to  appeal ;  if  those  justices 
do  inform  him  of  such  right,  with-* 
out  saying  any  thing  about  the  notice^ 
and  he  enter  into  the  recognizance,  the 
sessions  are  bound  to  receive  the  ap« 
peal,  though  he  did  not  give  the  notice 
in  writing. 

R.  V.  tKk  Justices  of  Leeds.  ^T,R.5%3 

4.  A  person  aggrieved  by  a  distress  for 
paving  rates  under  S  G.  3.  c.  33  maj 
appeal  either  to  the  sessions  for  the 
city  of  LoJidon,  or  to  the  sessions  for 
Middlesex.     R.  v.  the  Commissioners 

of  Shoreditch.     4  T.  K.  701 

5.  No  appeal  lies  to  the  quarter  sessions 
against  the  allowance  of  the  accounts 
of  the  surveyor  of  the  highways^  un- 
der slat.  13  G.3.  c.  78 

R.  V.  the  Justices  of  the  West  Riding 

of  Yorkshire.    5  T.  R.  628.  and 

R.  V.  M,  Mitchell.     5  T.  R,  701 

6.  An  appeal  against  a  surcharge  for  the 
duties  on  servants,  ^c.  must  be  pre- 
ferred on  the  day  appainied  by  the 
commissioners  under  stat.  25  G.  3. 
c.  43 ;  and  cannot  be  made  after  the 
expiration  of  the  year  within  and  for 
which  the  tax  is  to  be  collected. 

R.  V.  Walker.  6  T.  R.  433 
7*  A  person  aggrieved  cannot  appeal  to 
the  quarter  sessions  under  the  stat.  13 
G.  3.C.  7Sf^  19*  against  an  order  of 
justices  for  turning  a  road,  without 
giving  ten  days  previous  notice  of  the 
appeal,  though  he  were  not  himself 
apprized  of  the  order  so  long  before 
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the  sessbns:  but  id  that  case  he  may 
give  notice,  and  appeal  to  the  fbllow- 
iiig  sessions.  R.  v.  the  Justices  of 

Stqffardshirt.    7  T.  R.  8 1 

S.  By  that  stat.  the  appeal  h  given  to  the 
party  grieved  by  any  "  such  order  or 
proceeding,  &c.  at  the  next  quarter- 
sessions  after  such  order  made  or  pro- 
teededhadf  &c/' held  that  at  all  events 
an  appeal  to  the  sessions  next  after  the 
actual  obstruction  of  the  road  was  too 
late,  the  party  having  had  sufficient 
notice  of  the  order  in  time  to  have  ap- 
pealed to  a  preceding  sessions.  R,  v.  the 
Justices  of  Pembrokeshire.  2E.  R.213 

9«  And  it  is  now  decided,  that  by  the 
necesisary  construction  of  the  statute, 
the  appeal  must  be  made  to  the  quarter 
sessions  next  after  the  order  made^  wtth- 
oHt  reference  to  any  notice  received  by 
the  appellant  of  such  order.  R.  v.  the 
Justivts  of  Staffordshire.  3  E.  R.  1 5 1 

10.  Upon  an  appeal  to  the  sessions  against 
an  order  of  filiation,  the  respondents 
^re  to  begin  by  supporting  their  orders 
as  iu  all  other  cases. 

H.y.KniU.     12E.  R.  50 
6ee  R.V.Newbury  (Inhab J.  4T.R.475 

APPRENTICE. 

]»  An  apprentice  who  at  the  age  of  17 
^vas  bound  by  indenture  (which  stated 
))er  to  be  1 4)  for  seven  years,  is  en- 
titled to  be  discharged  at  21»  being 
brought  up  by  habeas  corpus. 
Ex  parte  M.  A.  Davis.   5T.R.715 

2.  The  Court  of  K.  B.  refused  to  dis- 
charge an  apprentice  who  had  bound 
himself  at  IQ  to  serve  till  $5,  and  who 
after  attaining  2 1  had  been  committed 
to  the  house  of  correction  for  a  misde- 
meanor against  his  master  ;  it  appear- 
ing by  the  return  that  he  was  commit- 
ted in  execution  upon  a  regular  con- 
viction; upon  which  conviction  nothing 
appeared  of  the  objection  arising  from 
the  age  of  the  apprentice. 

Gill ;  ex  parte.     7  E.  R.  376 

3.  But  the  court  said  that  such  apprentice, 
having  made  such  objection  to  the  va- 
lidity of  Ibe  indentures  before  the  con- 
victing magistrates  who  disregarded  it, 
has  a  remedy  against  them*  Id.  ib. 

4.  If  an  apprentice  be  impressed  iuto 
the  sea  service,  the  master  cannot  sue 
out  a  habeas  corpus  to  bring  him  uj» 
to  be  discharged,  though  the  appren- 
tice may.  But  the  Lord  Chief  Jus 
lice  may  issue  a  warrant  to  bring  him 
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Bp,  on  the  application  either  of  the 
master  or  of  the  apprentice. 

R.  v.  Edwards.    7  T.  R.  745 

5.  And  the  master  has  also  his  remedy  by 
action  if  his  apprentice  be  improperly 
taken  from  him.  7T.  R.74.5.  5  E.R.  39 

6.  The  captain  of  a  ship  of  war  detain- 
ing an  appjentice  who  had  been  im- 
pressed, after  notice  by  such  appren- 
tice, is  liable  in  an  action  by  the  master 
for  wages  for  the  service  of  the  appren- 
tice. Eades  v.  VandepiU.  5 E.R.  39,  «. 

7.  The  master  of  an  apprentice  who  has 
been  seduced  from  his  service  to  work 
for  another,  may  wave  the  tort,  and 
bring  indebitatus  assumpsit  for  work 
aud  labour  done  by  his  apprentice, 
against  the  person  who  employed  him. 

Lightly  v.Clausion.  IW.P.T.  112 

8.  A  contract  under  seal,  and  stamped, 
to  serve  another  for  three  years,  at 
so  much  per  week,  the  master  agree- 
ing to  learn  the  other  a  trade,  and  the 
latter  agreeing,  if  he  lost  any  lime  to 
the  prejudice  of  his  master,  to  abate  so 
much  per  day,  constitutes  an  appren- 
ticeship. 

R.  v.  Rainham  (Tnhab.)  1  E.  R.  531 

9.  An  apprentice  iu  the  Greenland 
fishery  is  no  otherwise  exempted  from 
being  impressed  than  under  the  gene- 
ral act  of  the  13  G.  2.  e.  17.  which 
exempts  all  persons  from  beinT  ini- 
pressed  before  the  age  of  1 8,  and  every 
person  who  not  having  before  used  the 
sea,  shall  bind  himself  apprentice  to 
serve  at  sea  for  the  first  three  years  of 
such  apprenticeship. 

Exports  Broeke.  6  E.  H*  ?38 

ARREST. 

I.  TlTio  arepriviledge  from,  and  in  what 

Cases:  and  of  Re-arrests. 

1.  A  femme  covert  was  discharged  out  of 
custody,  because  she  was  arretted  with- 
out her  husband,  though  the  writ  was 
sued  out  against  both,  on  which  nonest 
inventus  was  returned  as  to  the  husband. 
Edwards  v.  Rounke  et  Ux.  I  T.  R.  46a 

2.  A  married  woman  hohlen  to  bail  (for 
penalties  incurred  by  insuring  in  the 
lottery)  was  discharged  by  the  Court 
of  C.  P.  on  entering  a  common  ap- 
pearance, on  her  affidavit  of  her  co- 
verture. 

Pritchett  q.  t.  v.  Cross.  2.  H-  B.  17 

3.  The  court  will  not  discharge  a  wo- 
man uiid^r  arrest  on  common  bail,  as 
being  piarried,  if  she  obtained  credit^ 
pretending  she  was  single. 

Parirtdze  v.  Clarke.    5  T.  B.  191 
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4.  But  if  they  xi'M  do  so,  if  it  appear  that 
the  plaintiff  knew  faer  to  be  covert  at 
the  time  of  contracling  the  debt. 

Waim  y.  Smith.  6  T.  R-  45 1 
3.  Or  if  sbe  mistiikeiily  allege  she  l>e- 
iieves  faerhiisbaod  to  be  dead. 

Pitt  V.  Thompson.  1  E.  R.  1(J 

6.  Or  if  the  plaintiff  knew  she  bad  a 
.  bu&band  living  abroad,  though  under 

terms  4if  separation. 

March  v.  CcpelU.  1  E.  R.  !?•  n. 

7.  A  Fraichiooman  and  ber  husband, 
came  over  to  England;  the  husband 
gives  her  a  power  of  attoniey  to  trans- 
act his  bu»inesst  and  goes  to  Han^ 
burgh  :  she  cohabits  with  another  man, 
and  triidei  on  her  own  account  wifh 
the  plaintiff,  by  whom  she  is  arrested; 
under  these  circumstances  the  Court  of 
C  P.  reftued  to  dichargc  her  on  h  ram- 
man  appearance,  on  the  ground  of  her 
coverture,  althniigh  the  plaintiff  ap- 
peared to  have  been  acqtiainfrd  ^xith  it. 

De  Gailion  v.  L\^V^fe.  1  B.  tSt  P.  8 

8.  Bui  that  court  will  now  di^cha^ge  a 
/emm^Ctfrer/ defendant  npon  a  common 
appearance,  tbongh  .^he  contracted  the 
debt  as  a  Jemme  sole,  and  was  trusted 
by  the  plaintiff  as  such,  unless  sbe  repre- 
sented fjerself  to  be  single. 

Collins  V.  Rawed.  1  N.  R.  54 

^.  Tlie  court  v^ill  not    dis<  barge  a  de- 

feufiant  out  of  custody  on  tiling  c<mi- 

itton  bail,  on  the  ground  that  lie  has 

beconse  insane  slnve  the  arrest. 

Kcrnoi  v.  NormoA.  2T.  R.  3.90 
10.  Nor  even  on  the  cround  that  he  was 
insane  at  the  time  of  the  airest. 

Tiutt  v.  Femeif.  4T.  R.  ICl 
n.  And  the  Court  of  C.  P.  thought 
they  could  not,  and  accordingly  re- 
fused (o  do  it,  though  a  commisMon  of 
lun»cy  luid  issued  against  him  previous 
to  tlie  arrest. 

Steel  V.  Altm.  2  B.  k  P.  t^G^l 

12.  Neithrr  will  the  court  discharge  (he 
bail  on  the  ground  of  the  defenrlantV 
having  become  a  lunatic  since  the  com- 
mencement of  the  action. 

Ibbotson  v.  Lord  Gah^ay.  6  T.  R .  1 33 

13.  A  secretary  of  a  foreign  minister  is 
privileged  from  arrest,  though  his  name 
be  not  regis'ered  at  tlie  otHce  of  the 
Secretary  of  S' ate. 

Hopkins  t.  7)e  Rofbrck.  3  T.  R.  79 

14.  One  who  had  been  appointed  consul- 
general  from  the  Porte,  but  who  had 
been  dismissed  from  his  situation  seve- 
ral months,  and  another  person  »p- 
ppmied  to  succeed  him,  is  not  privi- 
kged  from  arrest :  though  at  the  time 


of  his  arrest  he  had  not  .reeeiTcd  any 
official  DOtifieation  ofliAs  dismissal,  and 
continued  in  iact  to  exercise  bis  office 
till  after  his  arrest.  Marshall  v.  Critico. 

9E.R.447: 1  W.P4T.  ice 

1 5.  A  person  within  the  walls  of  a  prison, 
though  voluntarily,  cannot  be  aneated 
by  a  creditor  in  the  ordinary  manner; 
but  a  detainer  roust  be  lodged  against 
him .    Wilkinstm  ▼.  Jaqwis.  3  T.  R.  3^2 

iC.  Tlie  kings  servants  are  privileged 
from  arrest;  and  if  taken  in  execttlion^ 
the  court  will  discbarge  them  on  mo* 
lion.    Bartleilx.Jlekhes.  5T.R.6s6 

17.  An  arrest  within  the  king's  palace^by 
an  ofboer  of  the  (mlace  court,  of  a  per^ 
sou  not  of  the  household,  against  whom 
a  writ  has  issued  ^^t  of  that  court,  is 
good,  though  no  leave  to  make  the  ar- 
rest has  been  obtained  from  the  Board 
of  Green  Cloth;  and  no  indictmeol 
will  lie  against  tbe  officers  making  it. 

R.w.Stobbs»    3  T.R.  735 

18.  The  court  refused  to  discharge  a  per* 
son  in  custody  by  process  of  the  she* 
riff's  court,  in  a  cao«e  afterwards  re« 
moved  into  this  court,  because  be  was 
arrested  while  attending  commibsioucn 
of  bankrupt  to  prove  a  debt. 

Kinder  v.  Williams.  4  T.  R.  377 

19.  The  acceptor  of  a  bill,  which  be- 
comes due  and.  is  paid  by  him  ^fier 
the  bankruptcy  of  the  drawer,  cannot 
arrest  the  drawer  within  the  tinuf  al- 
lowed him  by  stat.  5.  G.  2.  c.  30.  §  5 ; 
for  attending  the  commissioners  to  be 
examined. 

Darby  \.Bavg!tam.    5T.R.209. 

?0.  The  commissioners  of  bankrupt  are 

a  court  of  justice.  5  T.  R.  299 

21.  If  the  bankrupt  surrender  within  42 
days  afier  notice,  ^t.  the  commission- 
ers may  by  their  own  authority  afler- 
wards  enlarge  the  time  for  taking  bis 
examination,  during  which  enlarged 
tiiwe  the  biinkrupt  is  privileged  front 
arrest.     Dflww  v.  THtter.  8  T- R-  475 

22.  A  bankrupt  attending  upon  notice 
for  th«d  purpose  a  meeting  of  the  com* 
niissiouers  to  declare  a  dividend  of  hi» 
estate,  is  protected  from  arrest  at  the 
suit  of  a  creditor  during  such  atten« 
dance,  although  several  years  afier  his 
lust  examhialion. 

Arding  v.  Flower  Sf  al.  8  T.  R.  534 

23.  The  cHse  of  bail  is  an  exception  to 
the  general  rule.  The  principal  is 
considered  as  being  in  the  custody  of 
the  bail,  who  may  surrender  him  whea 
they  please.  5  T.  R.  209, 210 
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24.  All  persons  iriio  have  a  relation  to  a 
cause  which  calls  for  Iheir  attendance 
in  court,  whether  they  are  comijelied 
to  attend  by  process  or  not,  are  en- 
titled to  privilege  from  r.rrest  eundo  et 
redamdo  providedthev  come  bonajtde. 
Mttkms  V.  Smiih.  1  H.  B.  6d6 
35.  In  which  description  hail  is  inrhided. 

J  H.».636 
3$.  And  harristtrs  upo^  the  circuit. 

1  \\.  B.  6^6 

27.  So  also  a  plaintiff,  who  was  atlen(t- 
ing  the  sittings  in  ex|iectatiou.of  bis 

*   cause  l>eing  tried,  is  privileged  from 
'  arrest  while  waiting  in  the  virinity  of 
T   the  court  before  tliie  day  of  trial. 
CMlderstpn  v.  Banett.  U  £.  R.  i39 

28.  A  defendant  in   a  cause,  attending 
an  arbitrator  to  be  exantined  as  a  wit* 

:   ness  under  a  rule  uf  court,  is  pt'w  iieged 
from  arrest,  nmdb,  nun'audoj  et,  re- 

Spence  v.  Stewart,  Bart.  3  £.  R.  89 

29.  A  volunteer  drill-serjeant  sworn  and 
receiving  constant  pay,  as  descril>ed  by 
44  Gf.  6.  e.  $4. 1  20,  21.  is  not  privi 
leged  froni  arrest  for  a  debt  under  QOl. 

Rickmttn  v.  Studlwick.  8  £.  R.  10  > 
90*  Defendant  having  given  a  bond  con- 
ditioned for  the  payn^ent  of  a  sum  of 
money  if  a  sentence  of.  a  Vice  Admi- 
ralty C^urt  should  be  affinped  on 
appeal^  and  the  apjteal  having  been 
dismissed  for  want  of  prosec«itiou,  de- 
fendant was  arrested  and  holden  to 
bail ;  the  appeal  being  restored  upon 
'  petition,  the  action  was  suspended  and 
the  t>ail  discharged ;  but  being  again 
llismissed,  a  new  ayrtion  on  the  l>on<i 
was  comnieoc^dy  and  the  defeutant 
was  again  arrested  and  hplden  tn  bail. 
From  this  second  arrest  the  defendant 
applied  to  be  discharged ;  but  the  court 
rejected  the  applicatioi^. 

Woodme$tan  v.  Scott  1  N,  R.  13 

31 .  A'  having  been  arretted  at  the  suit 
of  B.,  gave  hini  a  draft  for  part  of  the 
demand,  and  agreed  to  settle  tlie  re- 
mainder in  a  few  days:  the  draft  was 
dishonoured:  on  which  B.  again  ar- 
rested him  on  the  same  affidavit  \  and 
it  was  held  regular. 

Puckjford  v.  H^Iaxwdl  6  T.  R.  52 

32.  Plaintiff  having  recovfcred  judgment 
and  leTied  part  under  a  j^./<i.,  arrested 
the  defendant  for  the  residue  in  an 
action  on  the  judgment,  be  upt  havjng 
|)een  arrested  in  the  original  action ; 
lipd  the  court  refused  to  discharge  him. 

fbiSCY.  Stevemon.  I  N.R,  l33 


33.  An  attachment  for  non-payment  of 
money  to  4-»  having  issued  ag-ainst  J?., 
and  the  process  being  in  the  hands  of 
an  officer  )iho  lind  not  been  able  to 
serve  B.  Iherewith,  B.  was  niiet  by  A. 
in  the  street,  and  carried  by  violence 
to  the  chambers  of  C,  V^ho  was  yl.'s 
atjorney,  und  thpre  detained,  while 
the  original  process  whs  sent  for  apd 
served  u^n  him  1  the  officer  aUo  was 
sent  for  (hut  not  by  A.)»  »"<^  ^^ 
B:s  leaving  the  chambers  ofC.hewas 
arreste4«  The  court  held  thb  arrest 
illegal,  and  disrhar«;ed  B. 

Birch  v.  Prodgci',    N..  R.  J  35 


II.  On  fAcapf. 

.  It  is  a  justification  to  the  bailiff  against 
an  action  of  f-l^e  imprisonment,  that 
be  retook  a  prisoner  before  the  return 
of  the  writ  on  tnesne  process,  though 
he  had  voluntarily  pirniitlpd  him  to  go 
at  large  afler  ihetirst  arrest. 

Atkinson  v.  Matteson.  2T.R.  17| 
2.  After  a  voluntary  cscapp,  t|ie  sheriff 
caimot  retake  a  prisoner. 

Atkinson  v.  Jameson.  5  T.  R.  25 


in.  F^on. 

Justices  ifi  sessions  have  no  aniliorily  ta 
-  tis  the  bailiti's  fees  for  arrests  in  civil 
suits:  nor  will  ihc  Court  of  K.  B.  al- 
low more  than  the  u^ual  fee  of  one 
guinea,  though  a  larger  sum  has  been 
in  fact  paid  und^r  the  sanction  of  a 
tabic  of  fees  ^ttled  by  the  session^ 
and  ai:ted  upon  in  practice  fgr  many 
years.    Boldero  v.  Mosst.  3  T.  R.  417 

IV.  On  Sunday. 

I.  One  ij'ho  is  convicted  of  a  pfnalfy 
under  the  lottery  act,  cannot  bp  ap- 
prehended on  a  Sunday  far  non-pay* 
inept  pf  the  forfeiture,  it  not  being 
a  instructive  breach  of  the.  peace; 
thopgb  the  defendpinl  might  have  l>eei^ 
indicted  in  a  criminal  nianper  on  the 
act,  in  which  case  be  might  have  beei) 
arrested  on  a  Sunday. 

R.y.Myerf.  iT.R.Sfii 

a.  So  an  attachment  for  non-performance 
of  an  award  is  only  in  the  nature  of  a 
civil  execution.  X  T.  R.  26o 

3,  So  an  attachment  for  non-payment  of 
costs.  -R.  y.  Stpkes,  Cotcp.  136 

4.  A  rule  nisi  for  an  attachment  for  non- 
payment of  money  pjirsnant  to  ihe 
master's  allocatur  pannol  be  served  oq 

a  Sunday.  _  ^ 

I^l'fhfym  r.  Smith.  8  T.  R,  8« 
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5.  A.  was  arrested  at  the  suit  of  fi.  and 
disdiMtged,  the  sheriff  not  kuowing 
that  there  was  also  a  detainer  in  his 
office  at  the  suit  of  C. :  on  the  Sunday 
following  he  was  arrested  at  C/s  suit, 
and  discharged  by  the  courts  by  virtue 
of  slat.  29  Car.  2.  c.  7-  §  6.  The  ar- 
rest on  the  Sunday  being  considered 
as  an  original  taking,  and  not  as  a  re- 
taking after  an  escape. 

Atkinson  v.  Jameson.  5  T.  R.  25 

6.  Where  a  writ  is  returnable  on  a  Sun- 
day,ii  must  lie  executed  at  latest  on  the 
Saturday:  and  where  a  defendant  in 
such  case  was  arrested^  on  the  Monday 
morning,  and  detained  lill  the  writ 
was  renewed,  the  arrest  was  held  to  be 
illegal.  Loveridgev.Piaistow.  2  H.B.29 
(And  see  ante^  1. 290 

V.  Warrant. 


1.  A  warrant  of  the  Chief  Justice  of  K. 
B.  to  arrest  a  party  <*  to  the  end  that 
he  may  l>econie  bound,  fyc.  to  appear 
at  the  next  session  of  Oyer  and  Ter- 
miner, Sfc."  means  the  next  session 
af^er  the  arrest,  and  not  afier  the  date 
of  the  warrant.  Therefore  the  officer 
executing  it  m<iy  justify  an  arrest  even 
after  the  lapse  of  several  sessions  sub- 
sequent to  the  date  of  the  warrant.  It 
is  not  necessary  to  renew  such  warrant 
every  session  if  not  executed  ttefore. 
MayhewY.  Parker 8f  al.  ST.  R.  110 

S.  An  officer  to  whora  a  warrant  is  in- 
tended to  be  directed,  cannot  arrest 
the  party  before  he  has  the  warrant. 
If  he  do,  the  court  will  discharge  the 
defendant  out  of  rii^tody. 

tJall  y.  Roche.  8T.  R.  187 

3.  Whether  the  officer  be  not  bound  lu 
produre  the  warrant  to  the  patty  ar- 
rested if  it  be  demanded  t  8  T  R.  188 

4.  The  bail-bond  \ras  ordered  to  be  de- 
livered up  to  be  cancelled,  because  the 

'  defendant  was  arrested  liefure  tlie  of- 
firer  bad  any  warrant,  and  liefore  the 
writ  was  delivered  10  the  sheriff. 

Hall  V.Roche.  8T.  R.  187 
f.  A  ^sheriff's  officer  cannot  ju<ttify  an  as- 
sault and  false  imprisonment  of  J.  C.  S. 
by  shewing  that  a  latitat  issued  against 
J.  S.  and  averring  that  it  issued  against 
J .  C.  S.  by  the  name  of  J .  S.,  and  that  I 
they  are  one  and  the  same  |)erson; 
there  being  no  averment  that  J.  C.  S. 
was  known  as  well  bv  the  name  of  J .  S. 
ShadgettY.Clipion.  8  £.11. 328 


ASSUMPSIT  L 
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I.  General  Indebitatus  Assumpsit. 

1.  The  Law  will  not  raise  an  assump^t 
upon  a  judgment  obtained  by  default 
in  one  of  the  colonies,  against  a  party 
who  upon  the  face  of  the  proceedings 
appeared  only  to  have  been  summoned 
by  nailing  up  a  copy  of  the  declar4tioii 
at  the  court*house  door  in  the  colony ; 
it  not  appearing  that  he  had  ever  beeu 
present  in  the  colony,  or  subject  to 
the  jurisilictton  of  the  colonial  courts 
although  by  a  law  of  the  colony  if  the 
defendant  be  absent  from  the  island 
such  a  mode  of  summoning  shall  be  a 
good  service ;  for  such  absence  must 
be  iutended  of  one  who  once  had 
been  present  and  subject  to  the  juris- 

I    diction^ 

Buchatman  v.  Rucker.  9  E.  R.  192 

2.  A  general  indebitaius  assmnpsU  will 
lie  for  tolls. 

Stewart  v.  Baket.  I T.  R.  6x6 

3.  Assumpsit  may  be  maintained  to  re« 
cover  back  money  paid  upon  a  com- 
promise, after  another  action  has  been 
brought  for  it  by  the  defendant  against 
the  plaintiff,  and  an  interlocutory  judg- 
ment had,  aiid  a  writ  of  inquiry  exe- 
cuted thereon;  it  appearing  afterwards 
that  there  was  no  real  consideration  for 
the  first  |»ayment,  and  it  having  beea 
made  ultimately  under  a  compromise, 
and  not  under  the  compulsory  judg- 
ment  of  a  court. 

Cobden  v.  Kendrick.  4T.  R.432 
5.  A.  agreed  with  B.  to  let  him  land 
rent  free  on  condition  that  A,  should 
have  a  moiety  of  the  crops;  while  the 
crop  was  oa  the  ground  it  was  ap* 
praised  for  both  pat  ties :  A.  declared 
in  indebitatUB  assumpsit  for  a  moiety 
of  the  value  of  the  crop  sold  to  Bm 
without  stating  the  special  agreement; 
and  held  that  he  might  well  do  so,  a§ 
thes))erial  agreement  was  executed  by 
the  appraisement,  and  the  action  arose 
out  of  something  collateral  to  it. 
Poulter  V.  Killingbeck.  1  B.  &  P.  397 

4.  The  plaintiff  having  submitted  to  ar- 
bitration certain  matters  between  his 
principals  (from  whom  he  had  a  power 
of  attorney  assigning  their  righ*.  iu  the 
subject-matter  to  him,  and  empowering 
htm  to  submit  the  same  to  arbitrjition) 
and  the  defendants,  and  a  sum  ^being 
awarded  to  him  as  such'aitoniey ;  beldf 
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that  he  might  maintain  assumpsit  upon 
the  award  in  his  own  name. 

BmJiU  V.  Ltigh.    8  T.  R.  5/1 

5*  Where  goods  were  sold  upon  a  con* 
tract  that  the  vendee  Was  to  pay  for 
thbm  in  thret  months  hy  a  biff  of  two 
months :  held,  that  the  contract  wus  for 
m  credit  of  five  months,  and  Iherefofe 
that  assumpsit  for  ^oods  sold  and  deli- 
vered could  not  lie  brouglit  at  the  end 
of  three  months  upon  the  neglect  of 
the  vetHJi^  to  give  his  bill  at  two 
tliont1is;'the  remedy  being  by  an  ac- 
tion for  dj&mage^  for  tlie  breach  of  the 
toiitriact  in  not  giving  the  biU. 

Mmssen  v.  Price.  4  E.  R,  1 4? 

€•  S.  P.  in  Miller  v,  Sfiawe,  Lantaster 
Lent  Assizes,  I  SOI,  cor.  "Ckambre  J. 
wlio  also  held,  that  after  the  time  of 
cr^it  expired  iVi^ei^j^aftf^  asnimpsit 
would  lie.  4  E.  R.  1 4() 

7«  If  goods  be  bought  to  be  paid  for  b^' 
a  bid  at  two  months,  and  the  vendor 
accordingly  draw  upon  the  vendee  far 
the  value,  who  refuses  to  accept,  svmb. 
fliat  the  vendee  cannot  be  sued  in  an 
action  for  goods  sold  and  delivered, 
but  upon  tiie  special  contract  only. 
Dulton  v.  Sotomonson.  3  B.  5t  P.  5S2 

S.  But  certainly  he  cannot  be  sued  in 
that  form  of  action  till  after  the  ex- 
pirdtioriof  the  tworaontlis.  3  B.&  P.5S2 

p.  Where  a  plaintiff  is  precluded  from 
recovering  upon  a  promissory  note  for 
want  of  a  proper  statnp,  if  he  can  give 
other  evidence  of  the  considerarion  of 
his  demand,  be  may  recover  on  the 
common  counts.  1  E.  R.  58 

l\,  S.  P.  Tyte  V.  Jeneg^  SilHngs  at 
Westminster  1798  cor.  Lord  Kenyou, 
1  £•  R.  5S|  9t. 

Alves  V.  Hodgson.    7  T.  R.  24! 

12«  On  an  agreement  l>c1ween  an  out- 
going and  an  incoming  tenant,  ibnt  the 
latter  should  buy  the  hay  on  tlie  farm, 
and  that  the  former  should  allow  tu 
the  latter  the  expenses  of  repairing  the 
fences,  the  balance  due  may  be  re- 
covered on  a  general  indeb, assumpsit. 
Leeds  v.  Burrows,    12  £.  il.  1 

13.  Assumpsit  for  use  and  occupation 
lies  against  a  lessee  ft'om  year  toyear> 
upon  his  agreement  to  pay  rent  during 
tlie  tenancy :  notwithstanding  his  bank- 
ruptcy and  the  occupation  of  the  pre- 
mises by  his  asbigoees  during  part  of 
time  for  which  the  rent  accrued. 
Boot  V.  Wilson.  Sfal.  8.  E;  R.  311 


II.  Consideration:  what  shall  raise  a9f 

Assvmpsit. 

!•  PlamtiflTwas  employed  to  wash  clothes 
for  defendant  who  was  a  prostitute, 
knowing  her  to  be  such :  the  Court 
of  C.  P.  held  that  the  use  to  which 
the  clothes  might  be  applied  could 
not  bar  the  plaintiff  of  an  action  for 
work  and  labour. 

Uoyd  V.  Johnson.    1  B.  &  P.  340 

$.  But  in  an  action  for  use  and  occu- 
pation of  a  lodging,  it  being  shewn 
that  the  lodging  was  let  with  the 
knowledge  of  plaintiff  for  the  purpose 
of  prostitution,  the  action  was  held  not 

.  to.be  maintainable.  Crisp  v.  Churchill, 

B.  R.  Girarday  v.  Richardson^ 

C.  P.  cited.  1  B.  &  P.  340,  I. 

3.  If  all  the  creditors  of  an  insolvent 
coubcnt  to  accfept  a  composition  for 
their  demands  upon  an  assignment  of 
his  effects  by  a  deed  of  trust,  to  which 
they  are  all  parties,  and  one  of  them» 
before  he  executes,  oblaiu  from  the 
insolvent  a  promissory  note  for  the  re- 
skiue  of  his  demand,  by  refusing  to 
execute  till  such  note  be  made,  the 
note  is  void  in  taw,  as  a  fraud  on  the 
rest  of  the  creditors;  and  a  stibsequent 

y  promise  to  pay  it  is  i  promise  without 
consideration,  which  will  not  nkaiataiii 
an  action. 

Cockshot  V.  Bennet.    2  T.  R.  763 

4.  'For  no  subsequent  promise  can  se^  up 
a  security  whidi  is  void  at  its  creation. 

2  T.  R.  763 

5.  If  it  be  only  voidable,  like  a  security 
given  ty  an  in^nt,  it  may  he  revived 
by  a  subsequent  promise.  2  T.  R.  7(i6 

6.  But  if  a  badkrupt,  or  iitsolvent,  after 
becoming  free  from  his  engagenieiits, 
voluntarily  give  security  for  a  former 
demand,  nhich  is  only  due  in  con- 
science, it  may  be  enforced  in  a  court 
of  law.  2T.  R.  7()5 

7.  A  promise  made  by  a  friend  of  the 
bankrupt,  wlien  he  was  on  his  ia$t  ex- 
amination, that  in  consideration  that 
the  assignees  and  commissioners  wo y Id 
forbear  to  examine  him  to«ichmg  cer- 
tain turns  which  he  was  charged  with 
having  received,  and  not  accounted 
for,  he  would  pay  such  snpi^  as  the 
liankrupt  had  received  and  not  ac- 
counted for,  is  void,  as  being  against 
the  policy  of  the  bankrupt  laws. . 

Neroi  v.  Wallace  (in  error. )^.  T.  R.  1 7 

8.  Quere,  If  the  creditors  had  consented 
to  the  agreement  made  by  the  assiguees. 
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whether  that  would   have  varied  the 
ca?e?  3  T.  R.  23.  ^5. 57 

9.  At  declared  that  in  consirtemtion  that 
he  at  the  request  of  B.  had  consented 
4ind  agreed  to  accept  and  receice  From 
JS,  a  composition  of  so  ntuch  in  the 
|)ouDd  upon  a  $tini  of  money  owing 
from  S,Xo  A  ,  in  full  satis/act  ion  and 
discharge  of  the  debt,  B,  promised  to 
pay  the  com|>osition :  tiie  Conrt  of 
C.  P.  on  motion  in  arrest  of  judgment 
heUI  th^t  this  was  not  a  gO(»d  consider- 
alion  to- maintain  an  assumpsit  against 
jB.,  a  mere  accord  not  being  a  ground 
of  action.    Lynn  v.  Bruce,  9H.B.317 

10.  The  mere  relation  of  landlord  and 
tenant  is  a  sufficient  consideration  for 
the  tenant's  promise  to  nuinage  a  fdrra 
in  a  husbandlike  manner. 

Powiey  V.  Walker.    5  Tf  R.  373 

11.  A  breach  of  trust  may  be  the  ground 
of  an  assumpsit. 

Smith  V.  Jameson,    5  T.  R.  603 

12.  The  vendor  of  goods  abroad,  having 
packed  them  up  by  order  of  the  buyer 
in  a  particular  manner  for  smugnliiig 
them  into  this  country,  :ind  knowing 
at  the  time  that  they  were  to  be  smug- 
gled, cannot  recover  the  value  of  them 
against  the  buyer,  although  he  was 
not  concerned  in  the  ri^k  of  importing 
the  goods  into  this  couutjv. 

Waymell  v.  Reed.  3  T.  R.  599 
(And  See  Biggs  v,  Lawrence^  3  T.  R. 
454.,tit. Partner.  Clugasv/Peneluna 
4  T.  K.  466',  tit.  Smuggling.) 

13.  By  a   navigation  act  it  was  enacted, 
that  on  a  certain  day  the  first  general 
meeting  of  the  proprietors   should  be 
heid^  at  which  the  company   ^houhi 
execute  deeds  under  th*  ir  cununon  senl 
for  each  distinct  bhare,  "  which  i\eiti\^ 
should  respectively  ^e^t  a  certain  share 
in  each  proprietor;"  the  plaintiff  de- 
clared in  assumpsit  against  the  defendant 
for  not  completing  a  contract  for  the 
pui'chaseof  some  share^^,  and  aveired 
that  on  a  day  prior  to  the  first  general 
meeting  "  he  was  lawfully  entitled  to 
so  many  shares:"  held,  that  this  was 
a  material  averment,  and  the  grotmd 
of  a  nonsuit,  as  it  could  not  be  proved: 
though  there  wa^  another  clause  in  the 
act,  by  which  certain  persons  by  name 
(of  whom  the  plaintiff  was  one)  ^ere 
made  a  corporation  for  the  purposes 
of  the  act :  and  the  money  subscribed 
was  to  be  divided  into  so  many  equal 
shares,  which  were  thereby  vested  ill  the 
person  so  subscribing,  f^c. 

'    '   Lathmv.  Barber.    6T.R.57 


I4t  Where  the  pfainTfffdeclaiedthat^.« 
since  decea>ed,  was  indebted  to  hiiu  so 
much,  and  that  after  his  death,  in  con-* 
sideralion  of  the  f premises,  and  |hat  he, 
at  the  instance  of  the  defendant,  would 
forbear  and  give  day  of  payment  for  the 
debt  (not  stating  to  whom  he  was  to 
forbear  J  the  defendant  promised  i^c. : 
held  on  denmrrcr  to  be  no  consider- 
ation for  the  promise ;  for  a  promise 
can  only  be  sustained  on  a  consideration 
of  benefit  to  the  d(  feiidant  or  of  detri- 
ment to  the  plaintiff;  and  unless  there 
were  some  person  whom  the  plaintiff 
could  have  sued  for  his  debt,  his  for- 
bearance was  no  detriment  to  him, 
Jones  V.  Ashbnmfiam  et  U,r.  4  £.  R.  455 

15.  A  caplain  of  a  troop  is  not  liable  for 
subsistence  furnished  to  the  men  during 
the  tiute  of  his  absence,  and  while 
another  ofiieer  is  in  the  actual  com- 
mand of  the  troop,  by  whom  the  orders 
for  sui)sistence  are  issued,  and  the  sub- 
sistence money  is  received  from  govern- 
ment, though  such  captain  was  stitl 
entitled  to  a  proHt  upon  the  sum  issued 
oti  that  account,  and  the  troop  still 
continued  under  his  military  orders. 

Myrtle  v.  Beaver,  1  E.  R.  135 

1 5.  The  captain  of  a  troop  for  which 
forajre  is  foniished,  by  the  orders  of  a 
clerk  appointed  by  such  captain,  is  not 
liable  fur  su<  h  forage,  though  present 
with  Ihe-troop  at  the  time;  it  not  ap- 
pearingthat  he  had  received  any  niomy 
for  this  purpose  from  the  paymastvr^to 
whom  it  is  i^^ued  by  government,  and 
upon  whom  the  captain  i«  entitled  to 
draw  fi}r  a  certain  sum  regulated  by 
the  returns  of  the  preceding;  month. 

Rice  V.  Chute.  1  E,  R.  579 

17.  Aliter  if  he  had  in  effect  received  the 
nionfv.      Ricey.  Eveiiit.  \  E.  R.  58:T 

1 8.  A  master  is  not  liable  upon  an  implied 
assumpsit  to  pay  for  medical  attend- 
ance oil  a  :«rvant  who  has  met  with  a^i 
accident  ui  his  service. 

IVennal  v.  Adney,  3  B.  &  P.  2*7 
And  see  a  learned  note  by  the  reporters 
respecting  the  validity  of  au  express 
promise  founded  on  merely  a  Hioral 
obligation.  3  B.  &  P»  C49 

19.  The  law  will  not  raise  an  implied 
promise  in  the  parish  where  a  pauper 
is  settled  to  reimburse  the  money  laid 
out  by  another  parish  in  which  he  hap- 
pened to  be,  in  providing  necessary 
medical  a«<sistance  for  hiiu. 

Atkins  V.  BamoelL  2  C.  R.  505 

20.  Upon  a  sale  of  hops  by  the  sample, 
with  a  warranty  that  the  bulk  of  the 
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cofnAiodity  answerifd  the  sample,  the 
law  (lues  not  rHi^e  an  iiiiplieH  ^larraiity 
that  the  coiiiiiioditjr  shnuld  be  mer- 
chantable, thungh  a  fair  merchantable 
price  were  given ;  and  therefi^re  if  there 
be  a  latent  defect  then  t^xisting  in  if, 
imkitown  to  the  seller,  ami  wiihout 
fraud  on  his  part  (butaiising  from  the 
fraud  of  the  grower  from  whom  he  pur- 
t'hasecV),  su<  ti  seller  is  uot  answerable, 
lb<ni(sh  the  goods  turned  out  to  be  un- 
litercbantabie. 

Parkinson  v.  t^e.  2  £.  R.  3U 

SI.  One  who  marries  a  widow  having 
children  bjr  her  former  husband  is  not 
bound  to  maintain  such  ehtldren,  though 
they  were  mainlair>ed  by  the  ^iduw  be- 
fore her  second  marriage,  at  which 
time  her  second  husband  acquired  her 
former  means.  Therefore  if  the  second 
husband  maintain  such  childn  n,  it  U  » 
good  cousideration  for  a  promise  made 
by  them  wlien  they  come  of  age,  to 
repay  the  exi^ense  of  iheir  maintenance 
lesjHfctively :  especially  where  the  se- 
cond husband  was  a  man  of  small  sub- 
stance, and  the  children  had  a  compe- 
tent proviMon  to  receive  when  they 
came  of  age,  which  was  to  accumulate 
for  them  in  the  mean  time,  and  ht- 
made  ro  application  to  Chancery  for 
an  allowance  out  of  the  fund,  as  he 
might  have  dune. 

Cooper  V.  Martin,  4  E.  R.  70 

522.  An  action  upon  promises  lies  by  a 
ship-owner  to  recover  from  the  owner 
of  the  cargo  his  proportion  of  general 
average  loss  hicurred  by  sacrificing  the 
tackle  belt.'nging  to  a  sbip  for  an  un- 
usual pnr(M>se,  or  on  an  extraordinuiy 
occasion  of  danger,  for  the  benefit  of 
the  wliole  concern. 

Bhrkley  v.  Prcsgrave.  1  E.  R.  220 

III.  Assumpsit  on  express  Promises  or 
special  Agreements, 

1.  IVhere  twu-eiiter  into  articles  of  part- 
nership for  seven  years,  in  which  is  a 
covenant  to  account  yearly,  and  to 
adjust,  and  make  a  final  settlement  at 
fbe  expiration  of  the  partnership,  and 
tiiey  dissolve  the  partnership  before  the 
aeven  years  are  expired,  and  account 
together,  and  strike  a  balance  which 
IS  io  favour  of  the  plaint ifif,  including 
several  items  not  connected  with  the 
partnership,  and  the  defendant  pro- 
mises to  pay  it,  an  action  of  assumpsit 
lies  on  such  express  promise. 

Foster  V.  Allanson.    2  T.  R.  479 

2.  An  action  of  assumpsit  may  be  niain- 
lained  upon  an  express  promise  for  the 


amount  of  a  balance  strucK  on  a-  pa7(«» 
nership  account,  though  there  was  a 
covenant  between  the  parties  to  ac- 
count.  Moravia  V.  Levy,  Sittings  dl 
tiuildAail  17S6,cor.  BulfitJ. 

2  T.  R.  48^3,  vt4 

3.  If  a  banknipt,  after  obtaiuing  his  cer^ 
tificate,  promise  to  pay  a  prior  debt 
when  he  is  able,  in  a  general  indebitatus 
assumpsit  bron^ht  on  that  promise,  the 
Court  of  C.P.  (dissent.  Loughborough 
C.  J.)  held,  that  tlie  plaintiif  must 
prove  the  ability  of  llie  defendant  to 
pay.  Besford  v.  Saunders,  2  H.  B.  1 16 

4.  A.  agrees  to  sell  goods  to  B,  who 
pays  earnest ;  tlie  goods  are  packed  ill 
cloths  furnished  by  B,  and  deposited 
in  a  binlding  belonging  to  A,  unfit 
B,  shall  seud  fur  them ;  but  A,  de- 
clares^ at  the  same  lime,  that  they 
shall  not  be  Carried  away  until  be  is 
paid.  A.  cannot  maintain  an  action 
fi>r  goods  sold  and  delivered ;  this  not 
being  a  delivery  to  B, 

Goodall  V.  Skelton.    2  H.  B.  315 

5.  A.  in  London  received  an  order  from 

B.  livin;:  in  Bristol  to  send  him  goodsf 
by  any  convf%ance  to  Bristol  inform- 
ing B.  when  lie  sent  them  that  he 
might  know  when  to  e\|)ect  them,  A, 
sent  the  goods  to  a  wharf  from  whence 
a  Bristol  vessel  sailed  and  informed  B. 
that  the  goods  would  come  by  the  ship 

C,  some  lime  afterwards  the  goods 
were  sent  by  another  ship,  B,  enquired 
for  the  goods  on  the  arrival  of  the  ship 
C.  at  Bristol,  but  made  no  further  ep- 
qtfiry,  and  A.  did  not  know,  till  after 
he  had  required  payment  for  the  goods, 
that  they  were  scut  by  another  ship, 
which  he  then  conmiunicated  to  B. : 
held  that  B,  was  liable  fur  the  price  of 
the  goods. 

Cooke  v,  Ludlow.  2  N.  R.  1 19 

6.  An  agreement  to  (lay  a  |>er  centage 
u|H>n  the  day  on  which  any  money 
should  be  received  by  the  defendant 
through  the  means  of  the  plaintififs 
information  does  not  entitle  the  plaintifiT 
to  the  stipulated  reward  upon  the  trans- 
fer of  Stocky  in  consequence.of  such  in- 
formation; although  he  might  after- 
wards receive  the  dividends  thereon. 

Jones  V,  Brinley.  1 E.  R.  1 
iV.  The  court  aDimadverted  upon  the  im- 
motality  of  such  bargains:  and  imper- 
fect evidence,  having  been  given  of  the 
receipt  of  dividends  due  at  the  time  of 
the  transfer^  refused,  to  suffer  that  evi- 
dence  to  be  supplied  by  affidavit. 

1  £,  R.  3 


ASSUMPSIT  III.  IV. 


47 


f.  A,  cleclared  ag«!nst  B,  ^nd  his  wife, 
adtninistratrix  of  C.  deci^ased,  *'  tor 
fliat  whcrtfas  Cdied  ijilcslate,  possessed ; 
of  South  Sea  stock  which  she  he.l(4  in 
tnist  for  A.,  and  upon  ityhich  certaii) 
dividends  were  due,  in  consideratvon 
that  A,  at  his  own  expense  would  pro- 
cure administration  to  be  granted  to 
the  wife  of  B.  as  next  of  kin  to  C.  and 
ivould  furnish  evidence  to  enable  B, 
and  his  wife  to  recei? e  the  dividends ; 
fi.  and  his  xvife^  as  surh  administra- 
trix, promised  to  pay  over  to  A,  the 
amount  of  the  dividends  when  re- 
ceived :"  hcld»  tliat  the  consideration 
stated  was  insMfficient  to  support  the 
promise:  and  that  as  the  dividends 
never  made  part  of  the  intestate's  estate, 
the  action  against  B>  and  his  wife,  as 
admmstratrix,coii\d  not  be  maintained. 
Parker  v.BayUsSfUi.  2  B.  A:  P.  73 

f .  A,  agreed  in  writing  to  pay  the  rent  of 
certain  tolls  which  he  bad  hired,  "  to 
the  treasurer  of  the  commissioners :" 
beld,  that  no  action  fur  the  rent  could 
he  maintained  in  the  name  of  the  trea- 
surer. Pisot  v.  Thompson.  3  B.  &  P.  1 47 

9.  The  detendant  promised  to  pay  the 

'    plaintiff  5/.  \f  ke  could  provide  a  tenant 
for  certain  premises^  and  get  him  350/. 
for  his  lease.    The  plaint  itf  procure<i 
one  S.  with  whom  the  'defendant  en- 
tered into  an  agrtement,  and  received 
50/.  as  N  de|K)sit.     6\  not  completing 
iiis  engagement,    the   defendant  con- 
sented to  release  him,  but  retained  the- 
50i :  belli  that  this  was  a  substantial 
performance  of  the  condition  on  the 
|>art  of  the  plaintiff,  and  that  he  was 
therefore  entitled  to  recover  the  5/. 
Harford  v.  Wilson.  1  W.  P.T.  12 

JT.  Assumpsif  on  behalf  of  third  Persons. 

1.  If  the  person,  for  whose  use  goods  are 
funii»heil,  be  liable  at  all,  any  oth*  r 
promise  by  a  third  |>ersoii  to  pay  that 
.debt  must  be  in  writing,  otherwi»e  it  is 
void  by  ibe  statute  of  frauds. 

Matson  V,  Wharam.  2  T.  R.  80 

2,  A  tradesman  delivers  gqinls  to  A,  at 
the  re<juest  and  on  the  credit  of  B., 
ynho  says  before  tjie  delivery  "  /  will 
ie  hound  for  the  payment  of  the  money 
as  far  as  800/.  or  1000/."  This  pro 
ini:ie  of  i?.not  being  in  writing,  is  void 
by  the  statute  of  fraud%  if  it  appear 
toat  credit  was  given  to  A.  as  well  as 
B.    AntffTum  v.  Hayfifon,  1  H  B.  1 20 

fi.  There  is  oo  (|ist}nctipn  between  a  pro- 
mise to  pay  for  goods  furnished  for  the 
use  of  another  made  before  they  are  de- 
Ifyered,  and  one  inade  after.  2T.]^.8Q 


4.  A  promise  In  these  words«  ^  if  you  do 
not  know  him,  yov  know  me,  and  I  will 
see  you  paid,''  not  being  in  writing,  is 
void  by  the  statute  of  frauds.  2T.R.80 

5.  So  is  this,  **you  must  supply  my  mo- 
ther-in-law with  bread,  and  I  will  set 
you  paid." 

Jones  V.  Cooper^  cited  2  T.  R.  80 
and  also  in  Cotpp.  227 

6.  A.  having  sent  an  order  to  B»  i^*r  cer- 
tain goods,  C.  undertakes  to  guarantee 
payment  to  B.,  upon  an  undertaking 
of  Dp  to  iudeiuuify  C, ;  B,  accordingly 
informs  C  that  the  goods  are  prepar- 
ing, and  aflerwards  ships  them  for  ^. 
without  giving  notice  to  C.  that  they 
are  shipt^ied ;  afterwards  D,  desires  to 
recal  his  indemnity,  upon  which  C. 
writes  to  B.,  to  knotv  whether  he  had 
executed  the  order,  to  >vhich  no  answer 
is  given  by  B.  for  a  considerable  time, 
he  having  gone  abroad  io  the  interim. 
Upou  this  C,  supposing  from  the  si« 
lencc  of  JB.  that  the  order  was  not  exe- 
cuted, gives  up  his  indemnity  to  D. 
C,  still  remains  liable  to  J?,  on  his  fina.* 
nniee. Oxleyv,Yoi(ngfyaL'2li  B, 6l3 

7.  A  contract  made  hyj9.  and  JEf,  (British 
subjects)  for  the  purchase  of  brandy 
fnun  a  bouse  of  trade  in  an  enemy's 
country,  to  be  bhipj^ed  from  thmc  in 
a  neutral  ship  on  account  of  ^.  and  B.^ 
wh  ch  contract  was  made  in  contem* 
plation  of  obtaining  a  licence  for  that 
pur|1ose,  under  43  G.  3.  c.  io;:.§  15., 
and  which  licence  was  obtained  before 
the  contract  was  begun  to  be  executed, 
is  a  legal  contract,  and  may  lawfully 
be  guaranteed  by  C.  and  jD.  Brit  sh 
subject^,  and  afer  such  licence  ob« 
tabled  the  guarantees  are  liable  in  da« 
mages  for  the  non-shipment  of  the 
goods  in  the  enemy's  country  on  boiird 
a  neutral  sent  theie  for  tluit  purfiose. 

Simson  Sf  al.  v  Merac  Sf  al.  9  E.R.  35 

8.  Upon  an  indebitatus  asf>uin|)sit  bix>nght 
for  board,  »«cbooling,  &c.  furnished  for 
t/.  JV.  at  the  re*|uest  of  the  defendant, 
the  plaintiff  is  entitled  to  recover  for 
a  quarter  over  the  time  wlii^'h  •/.  W. 
staid,  on  the  ground  of  a  quarter's  no^ 
tice  not  having  been  given,  that  being 
one  of  the  term»  meutioned  in  the  par- 
ticulars of  the  school. 

Eardley  v.  Price.  2  N.  R.  ?33 

9.  A  guarantee  by  the  defendant  to  the 
plaintiff  *'  for  any  goods  he  hath  or 
may  supply  to  IV.  wi:h  to  the  am^tunt 
of  lOO/."  is  a  continuing  or  standing 
guarantee  to  that  extent  forgoocfsii^hich 
may  at  apv  tipie  b^ve  beeii  supplied  to 
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.  IV,  P.  untn  the  credit  was  recalled, 

although  goods  to  the  amount  of  more 

thad  100/.  had  been  before  supplied 

and  paid  for. 

Mason  V.  Ptitehari.    12  E.  R.  227 

V,As$umpmifor  Money  paid^  laid  out,  S^c. 

I*  Assumpsit  for  money  paid,  laid  out, 
and  expended,  will  not  lie,  when  the 
money  has  been  paid  against  the  ex- 

-  press  consent  of  the  party,  for  whose 
use  it  is  supposed  to  have  been  paid. 

Stokes  Si:  al.r.LewiaSfaL  1  T.  R.  20 

2*  Nor  will  it  lie  on  the  voluntary  pa}*- 

ment  of  anotht^r's  debt.       8  T.  11. 308 

Kilgotir  y,  finlyson  {tit.  Partners.) 

I  H.  B.  156 
But  see  Jenkins  v.  TbcAfr  (Baron  and 
Frbme  Hi.)  1  H.  h.  00 

^.  But  it  will  lie  where  one  is  compelled 
to  make  a  payment  for  which  anutlier 
is  liable.  Thus,  where  the  goods  of 
a  stranger  on  the  premises  oi  another 
were  distrained  by  the  landlord  for  rent 

-  in  arrear,  and  the  strangt^r  was  obliged 
•  to  pay  the  rent  to  redeem  them;  the 

Court  of  K.  B.  held  that  the  strauger 
might  maintain  a^ssumpsit  for  money 
paid  to  the  use  of  the  original  lessees 
who  were  bound  by  their  covenants  to 
the  landlord,  although  some  of  them 
had,  to  the  knowledge  of  the  plaintiff 
before  he  placed  his  goods  on  the  pre- 
mises, assigned  their  interest  to  one  of 
their  co-lessees,  who  was  in  the  exclu- 
'    sive  possession  at  the  time. 

Exall  V.  Partridge  S^  ah  8  T.  R.  308 

4.  But  it  was  held  that  an  under-tenant, 
whose  goods  were  distrained  and  sold 
by  the  original  landlord  for  rent  due 
from  his  immediate  tenant,  could  not 
maintain  an  action  for  money  paid  to 
the  use  of  such  tenant ;  for  on  the  sale 
under  the  distress  the  money  paid  by 
the  purchaser  ves^ted  in  the  landlord  in 
aaUsfaction  of  the  rent,  and  never  was 
the  money  of  the  under- tenant. 

Moart  V.  PyrArc.  1 1  E,  R.  52 

5.  \f  A.  recover  in  tart  Hgninst  two  de 
fetidants,  and  levy  the  whole  diiraago 
on  one,  that   one    cannot   recover  h 
moi<'ty  agviiiist  another  in  an  action  for 
money  paid  to  his  nse.^ 

Merryweathcr  v.  Nixan,  8T.  R- 186 

6.  Aliter,  If  A.  recover  in  assumpsit 
against  two.  ib, 

f,  A  surety  who    jjives  a  new   security 
alone  to  the  creditor,  an<t  has  the  old 
nne  cincelled^  cannot  sue  the  principal 
for  money  paid  to  his  nse. 
Toy/or  v. /%gtJi«.  (A  FFI  DAVIT*  1, 20.) 

3  E.  R.  169 


8.  Wlierc  a  person  will  not  rely  on  the 
promise  which  the  law  will  raise,  but 
takes  a  bond  as  a  security,,  he  caimot 
resort  to  an  action  of  assumpsit* 

Toussaint  v.  Mariinafd.  2  T.  R.  1 00 

9.  Therefore  if  a  surety  bound  with  his 
prmcipal,  for  payment  of  money  by 
instalments,  take  a  bond  from  the 
principal  conditioned  for  payment  of 
the  amount  of  the  in.stHlments  before 
the  first  of  them  will  become  due,  and 
before  that  time  the  principal  btrromei 
bankrupt,  and  obtains  his  certificate, 
and  afterwards  the  instalment  bond  it 
discharged  by  the  surety,  he  cannot 
maintain  an  action  against  the  principal 
for  money  paid  to  his  use.    2  T.  II .  1  (lO 

10.  Where  two  parishes  had  been  a  long 
time  united,  and  had  had  a  j(»int  sex- 
ton, who  was  pai*i  by  both,  and  aflci^ 
wards  one  of  them  claimed  a  right  of 
electing  a  separate  sexton,  of  whidi 
they  had  given  notice  to  the  other,  that 
other  parish  cannot  maintain  an  action 
for  money  paid,  laid  out, and  expended, 
to  the  use  of  the  first  parish  for  their 
quota  of  the  sexton's  salary. 

Stokes  Sf  at.  v.  Lewis  Sf  al,  1  T.  R.  20 

11.  Neither  can  the  right  of  the  sexton 
be  tried  in  such  case  without  his  being 
a  party  to  it.  1  T.  R.  22 

12.  Neither  is  the  payment  of  the  salary 
a  joint  obligation  «mthe  two  parishes, 
for  the  sexton  in  such  case  canuni  bring 
his  action  against  one  of  the  |)anbhes 
for  the  whole  sum.  1  T.  R.  22 

13.  Upon  a  request  to  A.  to  accept  a  bill, 
and  to  draw  upon  B.  for  the  same  sum ; 
if  after  JJ.'s  refusing  to  accept  the  bill 
drawn  on  him  by  A.,  A.  p»ys  the  bill 
drawn  on  him  for  the  honour  of  the 
drawer,  be  mny  rec<iver  back  the 
amount  of  it  from  the  drawer  in  an 
action  for  moiiev  P«id,  laid  «»ut,  and 
exjHjnded,  Smitkv.  Nissen.  I T. R. 2(>9 

14.  The  plaintiffs,  together,  with  ^.  and 
J?,  being  owners  of  one  ship,  and  the 
defendant  of  another,  a  prize  was 
taken,  condemned,  and  shared  by 
agreement  between  them;  afierwards 
the  sentence  of  condemUHtion  was  re- 
versed, and  restitution  awarded  with 
costs,  whith  was  paid  solely  by  the 
plaintiffs  A.  and  B,  having  in  the 
mean  time  bccon^c  bankrupts;  an  ac- 
tion for  money  paid  to  *he  u^  «»f  the 
defendants  cannot  be  brought  bv  the 
plaiotilfs  alone  for    a  u>oiety  of  the 


re*)titution  money  and  costs,  because  it 
was  either  «  partnership  transaction, 
>vhen  A.  and  B.  ought  t,o  be  joined. 
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or  not,  when  separate  actions  should 
be  brought  by   each   of  the   person:) 

Graham  v.  Robertson.  2  T.  R.  282 

15.  If  two  persojjs  jointly  engage  in  a 
stock-jobbing  trdnsaction,  and  incur 
losses,  and  employ  a  broker  to  pay  the 
diftereiif e<J,  and  one  of  tht'ni  repay  the 
broke r  With  the  privity  and  consent  of 
tht  other  the  whole  snni,  he  njay  re- 
cover H  moiety  from  that  otiier  in  an 
acti<»n  fot"  •noney  paid  to  bis  use,  not- 
with^!an«(ing  stat.  7  G.  2.  c.  8 ;  whirh 
avoids  and  declares  illegal  all  stock- 
jubbin*;  transactions. 

Petrie  v.  Hannay.  3  T.  R.  41 8 
A'.  The  principle  of  this  deci^ion  is  ques- 
ti«»ned  in  Auhert  v.  Maze  (Acrbr- 
MENTS  11.  13).  2  B.  &  P.  371.:  And 
see  also  Sfetra  v.  Lnshhy,  6*  T.  R.  01. 
and  Brown  v.  Turnery  7  T.  R.  7J(). 
Bills  op  Exchange  IX. 

16.  But  in  such  a  case  of  an  illegal  trans 
action,  if  one  partner  pay  money  for 
another,  ivithout  an  express  authority 
he  cannot  n-rovcr  it  back.    3  T.  R.  4^  1 8 

17.  Where  persons  engaged  in  stO(k 
jobbing,  are  aUo  concerned  in  iiiakiiig 
real  tninsfers  of  stock.  ?(\m{  the  balancr 
is  paid  upon  ilie  wh«»lc  b\  o'.ie  for  both 
of  iheni,  a  iijoi«'ty  of  ihc  money  paiii 
on  the  real  tnu>actious  may  be  re- 
covered, even  under  circumstances  iit 
which  die  other  part  could  not. 

3T.  R.  418 

18.  A  broker  who  contracts  with  others 
for  ihe  sale  of  stork  at  a  future  day  by 
the  authority  of  his  principal,  who 
afterwanis  refuses  to  make  c>ood  (he 
bargain,  camiot  l>y  paying  the  dif 
tercnie  to  sncli  third  |jersoitS)  maintain 
;ki  action  011  an  implied  assumpsit  iigain>t 
his  principal  for  the  amount.  Iftiie 
priiif  ipal  were  really  possessed  of  the 
stork  so  l>argi<iued  to  be  sold,  such 
contract  is  not  illegnl,  within  the  stat. 
7  G.  2  c.  8.  against  stock-jobbing, 
alihongh  the  broker  did  not  disclose 
the  name  ot  his  principal  at  the  time  of 
the  bargain  made :  and  the  purchaser 
may  muiiitain  an  action  for  the  diffe 
rence  against  the  principal* 

Child  V.  Marley.  8  T.  R.  610 
.19*  If  an  oificer  permit  a  prisoner  to  go 
at  targe,  on  his  promise  to  pay  the  debt 
to  the  creditor,  in  consequence  of 
which  the  oflicer  is  obliged  to  pay  the 
creditor  himself,  he  cannot  recover 
back  Ihe  money  from  the  debtor  on  an 
action  for  money  paid  to  his  use ;  hav 


out  of  which  he  cannot  derive  a  cause  of 
action.  Pitcher  v.  Bailey,  8  E.  R.  171 

VI.  Assumpsitfor  Money  had  and  received^ 

1.  The  action  of  assumpsit  for  money  had 
anrl  received  is  like  a  bill  in  equity  ; 
and  therefore  the  party  must  shew  that 
he  has  conscience  and  equity  of  his 
side ;  so   that  it  lies   not  against  one 

.  who  WAS  known  to  be  only  a  surety 
in  an  annuity  bond  for  the  payment  of 
the  annuity,  to  recover  the  consider- 
ation money  after  the  annuity  had 
been  set  aside  for  want  of  a  ntemoild, 
though  the  surety  had  joined  iu  a  re- 
ctipl  for  the  money. 

St  rat  on  V.  RastalL     J2  T  R.  370 

2.  A.  being  indebted  to  B,  for  brokerage, 
and  B.  indebted  to  C  for  money  lent, 
B.  gives  an  order  to  A.  to  pay  C.  the 
sum  due  from  A,  to  £  as  a  securily, 
on  which  C,  lends  B,  a  firther  sum; 
and  ihe  order  is  accepted  by  A. ;  on  the 
refusal  of  ^.  to  comply  with  the  order, 
C  may  maintain  an  action  against  A* 
for  money  had  and  received. 

Israel  v.  Douglas  S^  al.  1  H.  B.  239 
(See  Taylor  v.  Higgins  ( A  FFi  D  A  v  i  T I . 
CO.).  3  E.  R.  69,  in  which  the  Court 
of  K.  B.  is  said  to  have  disapproved  of 
this  decision.) 

5.  The  Court  of  C.  P.  held  that  if  ^. 
actujilly  receive  money  of  B.  to  the 
use  (  f  C  on  an  illegal  agreement  be« 
tween  B,  and  C,  this  money  may  be 
recovered  by  C,  in  an  action  for  money 

*  had  and  received.  And- it  is  doubtful 
how  far  the  ca!>e  is  varied  though  A,  be 
a  party  to  the  conlrtict. 

Tenant  v,  Elliot,     1  B.  8c,  P.  5. 
F/n-tner  v.  -Russel  Sf  al.  1  B.  &  P.  296 

4-.  Where  a  man  ban  actually  paid  what 
the  law  would  not  have  compelled  him 
to  pay,  but  what  in  equity  and  con-* 
science  he  ought  to  pay,  he  cannot 
recover  it  back  again  in  an  action  for 
money  had  and  received. 

Bize  v.  Dickason.     I  T.  R.  286 

5.  Neither  can  he  recover  back  a  sum 
paid  for  a  debt  which  would  otherwise 
have  been  barred  by  the  statute  of  li- 
mitations, or  a  debt  contracted  during 
his  infancy,  1  T.  R.  C86 

6.  But  where  money  has  been  paid  under 
a  mistake,  which  there  was  no  ground 
in  conscience  to  claim,  the  p^trly  may 
recover  it  back  again  in  an  action  for 
money  had  and  received  to  hh  use« 

1  T.  R.  286 

7.  A  person  having  voluntarily  offered  to 

for  the  use  of  the 


iog  been  guilty  of  a  breadi  of  duty  |     pay  a  sum  of  money 

H 
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|>oory  in  order  to  avoid-  a  prosecution, 
\vhich  offer  was  acceded  to  and  the 
money  accordingly  paid  by  the  party 
to  such  use,  may  count erniHnd  the  ap- 
plication of  tlie  money  before  it  is  so 
applied,  and  recover  it  back  in  an  action 
for  money  had  and  received. 

Taiflor  V.  Lenday.    9  E.  R.  49 

8.  The  testator  having  borrowed  money 
on  a  respondentia  contract  prohibited 
by  law,  his  executors,  the  plaintiffs, 
refunded  llie  money  to  the  lenders,  the 
defendants :  held  that  the  executors, 
could  not  maintain  an  action  for  money 
bad  and  received  to  recover  back  this 
money,  notwithstanding  the  defendants 
could  not  have  compelled  them  to  pay  it. 

Munt  v.  Stokes.    4  T.  R.  561 

9.  Where  money  has  been  paid  by  the 
plaintiff  to  the  defendant  unfler  the 
compulsion  of  legal  process,  and  it  is 
afterwards  discovered  that  the  money 
was  not  due,  the  plaintiff  cannot  re- 
cover it  back  in  an  action  for  money 
liad  and  received 

Marriott  v.  Hampton,    7  T.  R.  260 

10.  Money  paid  by  oue  with  full  know- 
ledge,  or  the  means  of  such  knowledge 
in  his  hands,  of  all  the  circumstances, 
cannot  be  recovered  back  again  on 
account  of  such  payment  having  been 
made  under  an  ignorance  of  the  law. 

BUlne  V.  Lnmley.    2  E.  R.  40*9 
Qu.  Where  such  payment  was  made  un- 
der an  uncertainty  of  the  facts. 
Chatjteld  v.  Paxton,  M.  39  G  3.  cited. 

2E.  H.4;i 

11.  Tlie  action  for  money  had  and  re- 
ceived to  recover  fees,  was  intro<Jiicr<i 
in  lieu  of  an  assize.  6  T.  R .  (usj 

12.  Money  given  to  A.^  and  clainini  b} 
B,f  as  perquisites  of  office,  cuunot  bt* 
recovered  by  B.  in  an  action  for  nioiie\ 
bad  and  received,  unless  such  perquf- 
ailcs  be  ktiown  and  accustomed  fees, 
such  as  a  legal  ofllcer  could  ha\e  re- 
covered from  A. 

Boyter  v.  Dodittcortk.  6  T.  R .  6'8 1 
13'.  Where  a  person  has  his  election  oil  her 
to  bring  trover  or  an  acliou  for  nione) 
had  and  received,  he  may  maintain  the] 
former  notwithstanding  the  bankruptcy 
of  the  debtor  after  the  canse  of  action 
accrued,  and  though  the  bankruptcy 
would  be  a  bar  to  the  latter. 

Parker  v.  Norton.     6  T.  R.  695 
14.  Assumpsit  for  money  had  and   re- 
ceived lies  when  a  payment  has  been 
made  on  a  contract  which  is  put  an 
end  to.  Tower$yf.  Barret.  iT.  R.  133 


15.  But  if  it  contmue. open,  the  plaint ifT 
can    only    recover  damages  fur  the 
brcacli  of  it ;  and  then  lie  must  state 
the  s|)ecial  contract.  *1  T.  R.  t33 

iG*  The  difference  between  those  cases' 
where  the  contract  is  open,  and  where 
it  is  not  so,  is  this :  if  the  contract 
be  rescinded,  as  where  by'  the  terms 
of  it,  it  is  left  in  the  plaintiff's  power 
to  rescind  it  by  any  act,  and  he  does 
it ;  or  where  the  defendant  afierwarcb 
assents  to  its  being  rescinded  ;  the 
plaintiff  is  entitled  to  recover  back  his 
whole  money;  and  then  an  action  for 
money  bad  and  received  will  lie :  but 
if  the  contract  be  open,  the  pldiutiff  s 
demand  is  not  for  the  whole  turn,  but 
for  damages  arising  out  of  it ;  and  then 
he  must  state  the  special  contract. 

IT.R.  133 

17.  Where  an  act  is  to  be  done  by  each 
pnrty  under  a  special  agreement,  and 
the  "defendant,  by  his  neglect,  pre- 
vents the  plaintiff  carrying  the  con- 
tract into  execution,  the  plaintiff  may 
recover  bacjt  any  money  he  has  paid 
under  it  in  an  action  for  money  had 
and  received. 

Giles  V.  Edwards.    7  T.  R.  181 

IS.  But  a  contract  cannot  be  rescinded 
by  one  party  for  the  default  of  tlie 
other,  unieN»  both  can  be  put  in  statu 
quo,  as  bcfvue  (lie  contract.  5  E.  R.449 

19.  Therefore  wiiere  A.  a«»rced  in  consi- 
deration of  10^,  to  let  a  house  to  U., 
which  A.  \v:.s  To  repuir  and  execute  a 
leae  of,  iciiftin  ttn  days,  but  B,  was  to 
have  immediate  possession,  and  execute 
a  iounterpart,  and  pay  the  rent :  B. 
took  posse^biou,  aii<l  paid  the  10/.  im- 
mediately ;  but  A.  ueglrrtetl  to  exe- 
cute the*  Iei»be  and  make  the.  repairs 
beyoJid  the  j:niod  of  the  ten  days^  not- 
withstanding which  B.  still  continued 
ill  poisession ;  held  that  on  account  of 
B.'^  intermediate  pos>e3si«n  of  the  pre- 
mises under  the  agrotnitnt,  he  ci»uld 
not,  by  quilting  the  house /or  the  de- 
fault of  A,,  resdnd  the  contract,  and 
lecovcr  back  the  10/.  in  an  acion  for 
money  had  and    receivrd,  but  could 
only  declare  for  a  breach  of  the  special 
contract.      Ihmty.Siik.    5  E.  R.449 

20.  Assumpsit  tor  money  had  and  receiv- 
ed lies  againsil  an  overseer  ot  the  poor 
to  recover  n)ouey  in  his  hands,  which 
bad  been  levied  on  a  conviction  which 
was  afterwards  quashed. 
Feltham  v.  Tary,  E.  13  G.  3.  cited  iq 

Bij'cb  v.  Wns^t.     1 T.  R.  2^7 
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21.  Assumpsit  for  inoiicy  had  and  re- 
ceived does  not  lie  by  the  nominee  of 
a  perpetual  cur<ic%  for  the  profits 
thcrt'of,  till  he  has  had  the  bishop's 
licence.  Powell  v.  MilhanJc, 

M.  12  G.3.     1  T.  R.  3.99,  «• 

532.  But  it  does  lie  by  the  nominee  of  a 
donative  before  the  bishop's  licence, 
ag-ainst  a  person  >vho  receives  the 
rent*  and  profits.  *- 

R.  V.  Bis/iop  of  Chester.     1  T.  R.  400 

23.  But  where  a  donalive  had  been  twice 
auunieute  I,  it  should  seein  the  no- 
minee cannot  maintain  such  action 
without  the  bishoi/s  licence.  1 T.  R.  404 

24.  If  a  trader  become  a  bankrupt  by 
lying  in  priion  two  months  after  an 
arrest,  his  assignees  may  raaiiit<iin  an 
action  for  monev  had  and  received 
agaiiiat  a  person,  who,  having  notice 
that  a  commission  would  be  issued 
against  him,  sold  his  goods  and  paid 
liim  the  produce  before  the  expiration 
of  the  two  months. 

King  v.Leith.  2  T.  R.  Ul 

C3.  Money  paid  by  a  trader  after  a  se- 
cret act  of  bankruptcy  to  a  carrier, 
for  the  carriage  of  goods,  nwy  be  re- 
covered back  by  the  bankrupt's  as- 
signees in  assumpsit  fur  ms^ney  had 
ajid  received. 

Bradley  and  another,  Asftifrnees  of 
Bradhij  v.  Clark     5  T.  R.  1<)7 

26.  One  partner  may  maintain  an  action 
for  money  had  and  received  agiinst 
the  other  partner  for  money  received 
to  the  separate  use  of  the  former,  aud 
urongfuily  carried  to  the  partnership 
account.  Smith  v.  Barrow, 

(tit.  Partn  ers.)     2  T.  R.  476' 

27-  If  a  revenue  oiticer  seize  goods  as 
forfeited,  which  are  not  liable  to 
seizure,  and  take  mouev  of  the  owner 
to  release  them,  the  latter  may  re- 
cover  back  the  money  in  an  aj^lion  for 
nionev  had  and  received;  in  which 
action  (he  inonth's  notice  under  23  G. 
3.  c.  7^^'  §  30.  need  not  be  given. 

Irving  V.  IVilson,     4  T.  R.  485 

38.  Assumpsit  for  money  had  and  re- 
ceived does  not  lie  against  an  excise 
officer  to  recover  duties  received  by 
him  after  the  act  imposing  them  is  re- 
pealed, if  he  have  paid  them  over  to 
his  superior;  and  in  such  case  he  U 
entitled  to  a  month's  notice  before  the 
action  is  brought  by  23  G.  3.  f.  7©. 
4  30.  Gremaway\Jlurd,  4T.  R.5J3 
?5.  But  it  was  held  by  the  Court  of  C.  P. 
that  such  an  action  does  lie  to  recover 
back  money  which  has  been  obtained 


4lirough  fear  of  process  by  distress,  by 
an  excess  of  authority,  although  it  has 
been  paid  over  to  a  third  person  who 
was  the  proper  officer  lowborn  it  should 
Jiave  been  paid  supposing  such  distress 
had  been  legally  made. 

Snow  den  v.  D^vies.  1  W.  P.T.  359 

30.  A.,  with  a  view  to  accommodate  If., 
lent  him  a  bill  drawn  by  himself  upon 
antl  accepted  by  C,  who  had  eflTects 
of  A.  in  his  lunds;  B,  indorsed  it  t<> 
D,  who  indorsed  it  over;  the  day 
before  the  bill  became  due  B,  paid 
the  amount  to  A.,  who  on  hearing 
that  C.  had  (uiled,  gave  B.  a  check 
for  the  amount  of  the  bill,  and  sent 
hiin  with  it  to  2>.  to  enable  him  to 
pay  the  bill  when  due;  four  days  aAer 
that  time  A.  learning  that  payment 
had  not  been  demanded,  desired  />• 
not  to  pay  the  bill,  as  no  notice  of 
non-payment  had  been  given  by  the 
holder,  and  oftered  to  indemnify  him; 
notwithstanding  this,  D,  afterwards 
paid  the  bill :  held  that  he  paid  it  iu 
his  own  wrong ;  and  that  A,  was  en- 
titled to  recover  back  from  him  the 
money  he  had  so  sent  to  him. 

Whitfield  v.  Savage,  2  B.&  P.  277 

31.  (ioo((^  distrained  by  the  plaintidT 
were  delivered  by  him  to  the  defen- 
dant on  his  promising  to  pay  the  rent; 
held  that  an  action  for  money  had  and 
received  would  not  lie  for  tiie  value 
of  the  goods,  though  the  defendant 
did  not  pay  the  rent. 

Leery  v.  Goodson.  4  T.  R.  ff87 

32.  A,  a  fcmme  sole,  entitled  to  the 
profits  ^of  an  estate  vested  in  trustees 
for  her  separate  use,  conveys  them  for 
her  separate  use  to  B,t  a  married  wo* 
man,  without  the  intervention  of  trus- 
tees ;  A,  marries,  and  the  'trustees, 
v.iihont  nolice  of  the  conveyance  to 
B.^  pay  the  profits  to  A, ;  JB/s  hus- 
band cannot  maintain  an  action  against 
A,'s  husband  for  the  money,  as  money 
received  to  his  use. 

Davison  v.  Atkinson.  5  T.  R.  434 

33.  An  action  for  money  had  and  receiv- 
ed will  not  lie  to  recover  back  from 
the  under-wjiier  the  premiuip  of  a  re- 
assurance (void  by  sta^^  19  G.  2.  c.  37.) 
after  capture. 

Andr^e  v.  Fletcher.    3  T.  R.  266 

34.  Where  credit  was  given  by  insurance- 
brokers  in  an  account  delivered  in  by 
them  to  an  underwriter  for  the  pre- 
miums of  re-assurances,  niter  which 
the  assured  gave  notice  to  the  brokers 
not  to  pay  the  money  over  to  the  un^ 

H2 


52 


ASSUMPSIT  VI. 


derwriler,  and  indeinnifi«>d  tlioni  for 
wiiliLoldiiig  it ;  held  that  the  uthfer- 
writer  could  not  maintain  an  action 
against  the  brokers  to  recover  hxich 
premiums  as  for  money  had  and  re- 
crived  hy  them  to  bis  Ui-e,  (he  trans- 
action  being  illegal,  ami  the  mooey 
not  bavin*;  been  actually  paid,  but  only 
credit  given  for  it  on  account. 

Edgar  v.  Fawla\  3  E.  R»  222 

35.  A.  being  indebted  to  B,  in  700/ 
ap})lied  to  C.  to  lend  bini  that  Mini, 
who  agreed  so  to  do,  provided  A. 
would  allow  him  to  deduct  theiefront 
80/.  due  from  B,  to  himself  upon 
stock-jobbing  tmnsaclions;  acc<»niii>g- 
ly  C.  advanced  620/,  and  A.  g:ivc  him 
a  promissory  note  for  700/. ;  ^/.  then 
paid  over  to  B.  the  620/.  ^>lio  ^^ave 
him  a  discbarge  for  the  nh'le  7o(V. ; 
the  promissory  note  for  700/.  given  by 
A.  being  paid  when  due,  B.  l)rou;^hi 
an  action  against  C  to  rertiver  8(7.  a> 
money  had  and  received  by  C  to  hi> 
use:  held  that  B.  could  not  niaintain 
the  action,  but  that  it  mu^t  be  broughi 
by  A,  if  by  any  one. 

Sckoiey  V,  Daniel.  2  B  &  P.  540 

36.  A»$  supposing  himself  the  le*ral  re 
presenlative  of  a  lessee  for  years,  solci 
the  term,  and  delivered  the  Ie«i$6  to 
thf  purchaser,  but  without  any  as- 
signment or  formal  conveyance,  say- 
ing, '*  the  premises  were  his  Hnd  it 
any  thing  happened  he  wouU]  see  the 
purchaser  righted ;"  it  was  held  that 
A'  vvas  liable  to  the  purchaser  in  an 
action  for  money  had  and  received, 
the  rightful  administrator  of  the  tenant 
for  years  having  ousted  the  purchaser 
by  ejectment. 

CHppfy.  Readt.  6T  R.606 
97.  A.  by  bis  will  devised  to  B.  C.  D. 
and  E.  two  parcels  of  land  upon  tiu!»t, 
to  sell  an4  divide  tli^  money  among  his 
brother's  and  sister's  children.  B,  C. 
J),  and  £„  the  latter  being  one  of  Q4 
persons  entitled  under  the  will  to  a 
(hare  of  the  money, .  were  proceeding 
to  sell,  ^yhon  it  was  agreed  by  the  three 
first  trustees,  and  the  23  olh^j^ (persons 
entitled  to  the  money,  that  E.  .''hould 
become  the  purchaser  of  the  two  par- 
cels of  land,  paying  300/.  for  one  and 
700/.  for  the  other.  A  conveyance 
was  accordingly  prepared  and  execut- 
ed by  B.  and  C  only,  upon  which  E. 
look  possession  of  the  lands  and  paid 
the  purchase-money,  which  was  divid- 
f  d  arnon^  the  several  persons  entitled 


under  the  will.  JET.  being  af  trwardf 
evicted  from  the  smaller  parc<  1  in  cmi- 
sequence  of  a  df ftct  in  the  title  de- 
rived n;>derlhewiil,  brought  an  action 
for  money  had  a  01 1  received  n  gainst  cine 
of  the  23  perso'is,  to  rccovt  r  the  *.|iare 
of  .the  30c  7.  received  by  him,  at  the 
same  time  rvfusinj:  to  give  un  ilie  p..r- 
ccl  of  laini  for  which  700/.  had  been 
paid :  held  that  the  purchase  of  the 
two  parcels  formed  di>tincl  contracts; 
and  that  he  w.^s  entitled  to  recover. 

Johnson  v.  Johnson,  3  B.  &  P.  l6'2 
'58.  A,  bavins  sold  certain  |e;«st  hold  pre*- 
nnses  to  ]3.,  a^s  gned  I  hem  by  iiiden« 
lure,  rontaini.g  a  proviso  that  B^ 
sh-uld  not  asMgn  over  until  the  whole 
of  the  purchase  money  shotdil  have 
been  paid.  The  premises  havir>g  been 
t'.ikeo  ill  execution  for  a  debt  of  B., 
who  had  not  paid  the  puichasie  money, 
were  sold  by  the  &lieriir  to  />.,  wiio 
paid  down  a  deposit,  and  agreed  to 
complete  the  punhase  on  having  a 
good  title  :  held  that  the  non-payment 
of  the  purchase- m<»ney  by  B,  was  a 
sutiicient  objection  to  the  title,  i.nd 
that  JD,  ii.ijiht  recover  buck  his  de- 
pi»s<t  in  an  action  for  momy  had  and 
received. 

Einotf  V.  Edwards.  3  D.  v^-  P.  ISl 

40,  A  bill  being  presented  by  the  in^ 
dorsee  to  the  diawee  for  acr^ptaurr, 
the  latter  on  »<cepiiog  it  .siid«  that  ho 
expected  a  fen.iltance  from  the  <1  rawer 
in  a  few  day^,  and  that  as  he  had  a 
bill  of  the  drawer  in  his  hands  wlrcb 
would  be  paid,  he  would  take  hH  risks: 
held  that  this  conversation,  together 
with  tlu'  bill  accepted  by  the  diuwee, 
did  not  amount  to  sufficient  evidenct) 
tp  enthlethe  indorsee  to  recover  against 
the  drawee  th^  amount  of  the  hid  at-* 
cepted  oil  a  count  for  money  hand  and 
received. 

Whltwell  V.  Bennett.  3  B.  Sr  P.  559 

41.  Where  money  in  litigntion  between 
two  patties  h4S  by  mutual  ccmsent  beei^ 
paid  over  to  a  person  in  trust  for  the 
party  entitled,  it  can  only  be  sued  for 
and  recovered,  by  tlie  party  entitled  t<| 
it,  from  the  trustee,  and  not  frimi  iba 
original  parly  whd  was  indebted^ 
though  he  agreed  to  wav^  all  objec<t 
tions  to  form. 

Ker  V,  Osiome.  9  E.  R.  379 
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ATTACHMENT. 
1.  Against  Sheriff^ 
1.  Where  a  sheriff  has  hceii  cuilty  of  a 
contempt  in  ihe  coiirj^e  of  a  civil  suit, 
and  tlu!  defendant  aftfivvard:^  dies, 
an  altachinnit  may  slill  issue  ui^ainst 
the  sherid'  for  the  conteiiif^t. 

It,  V.  Sher.  Midilknex.  3  T.  R.  133 
j{.  A  sheriff  whs)  is  ruled  on  the  last  dav 
of  a  term  to  brins^  in  the  body,  but 
gocjj  out  of  office  before  \\\*^  next  term, 
is  liable  to  an  attachment  for  not 
bringini!  in  ihr  bod  v. 

Meaklm  v.  Smith.  \  n,B.629 
5-  Where  any  sheriff,  before  his  goinj: 
out  of  oilice,  shall  arrest  any  de- 
fendantf  and  a  vein  corpus  he  returned, 
he  may,  within  tiie  legal  lime  al- 
lowed, be  called  upon  to  bring  in  the 
body,  thotigh  be  nr.>y  be  out  of  office 
b'^forc  such  rule  tie  granted,  Re^ 
Gen.  K  .B.  T.  3i  G.  3.  4  T.  R.  379 
4.  The  court  refnstd  to  grant  an  at- 
tachment against  the  sheriff  for  ne- 
glecting to  take  a  replevin  bond  ;  the 
party  injured  may  have  his  action. 

R.  V.  Ltwis.  2  l\  R.  617 
^.  A  rule  it»sued  in  the  vacation  though 
tested  h  term  time,  requiring  a  sheriti 
to  return  a  writ,  is  irregidar ;  and  an 
littaphipent  against  hiin  for  di$(»beyin<^> 
i;  will  he  set  aside  bv  the  court  on  motion. 
R.  v.  Cornwall  Sheriff.  I  T.  H.  35!2 
6f  A   rule   to   brmg   in  the  hody  tested 
on  the  day  of  the  sheriff's  return  of 
ccpi  carpus,  though  issuing  afterwards 
in  the  vacation,  is  irregular. 
R.  v.  Loniou  Sheriff.     2  E.  R.  241 
J  J  A  sheriff  is  not    liable  to  an  attach- 
mei.t  for  not.  returning  a  writ,  if  not 
called  upon  by  a  rule  0/ court  >vithin 
six   months  after  the  e^^iration  of  his 
office  :    a  request   by  the  party  is  not 
sufficient.         R.  v,  Jojics.  2  T.  R.  I 
3.  A  sheriff  ought   not  to  be  ruled  to 
bring   in  the  bodv  until  the  dav  afcer 
the  expiration  o{.  the  rule  to  retuTu 
the  writ;  and  if  he  be,  and  be  attach- 
ed fur  not  (ibeyiug   it,  the  court  will 
set  aside  the  attachment  for  irregularity. 
Hutching  v.  Hird.     5  T.  R.  a  79 
Sj  Where  the  rule   to  bring  in  the  body 
was  served  on  the  last  dny  of  a  term, 
the  Court  of  K.   R.   hehl,   that   the 
bail  have   the  whole   of  the  tir$(  ddv 
of  the  next  term  to  Justify:  and  that 
if  the   defendant    surrender    in    dis- 
cbarge of  his  iiail  on  any  part  of  that 
day,  the  sheriff*  cannot  be  attached  for 
not  bringing  in  the  body. 
it.  V.  Middlesex  S/ieriff.  8  T,  R.  4C4 


10.  The  sheriff  having  returned  cepi  cor^ 
pits  in  Hilary  term  1797.  wpoii  which 
tlie  plaintiff  proceeded  no  further 
until  Michaelmas  Terni.followhig.  the 
Court  of  K.  B.  thought  it  unreason- 
able that  |hc  sheritT  should  be  called 
upon  to  bring  in  the  budy  afler  such 
delay,  and  set  aside  an  attachment  which 
had  issued  against  him  for  not  doing  it. 
R.  V.  Surretf  Sheriff.     7  T.  R.  452 

1 1.  A  rule  for  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body, 
having  been  obtained  on  the  ipth  of 
Noveuiber,  and  the  atlachm<?nt  not 
sued  out  and  served  on  the  sheriff* until 
the  9th  of  March  following,  the  court 
(of  C.  p.)  held  the  sheriff  discharged 
and  set  aside  the  attachment. 

R,  V.  Perring.     3  B.  &  P.  151 

12.  Where  the  rule  for  an  altachuuMit 
against  the  sheriff  for  iu)t  bringing  in 
the  body  was  obtained  on  the  11th  of 
Fcbreary,  which  attachment  was  re- 
returnable  on  the  4th  of  May,  and  Ihe 
plaintiff  did  not  i^suc  the  attachment 
till  the  3d  of  May,  and  Hie  defendant 
in  the  action  became  bankrupt  on  the 
19!h  of  March  whereby  the  sheriff  lost 
his  opportunity  of  paying  the  debt,  ami 
proving  it  under  the  commission,  the 
attarhment  was  set  aside  for  such 
Lu  lies. 

R.  V.  Sheriff  of  Surrei/.  9  E.  R.  4()7 
13  The  plaintiff  mu»t  proceed  against 
the  shcritf  within  a  reasonable  time, 
and  afier  that  is  elap^^ed  he  cannot  re- 
sort to  the  sheriff,  although  the  pl^iutiff^ 
hiis  been  delayed  by  li^^teniig  to  a 
coaipromisc  offered  by  the  defendant, 
R.  V.  London,  Sheriff.  1  W.  P.  T.  1 H 

14.  Where  bail  are  put  in  after  at- 
taching the  sheriff,  and  a  trial  has 
n(it  been  lost,  the  court  will  set  aside 
the  attachment;  f<»r  in  this  case  the 
phuutiff  is  not  entitled  to  the  benefft 
of  it  asa  security  in  case  he  should  re- 
cover. Secits  if  a  trial  hai  been  h)st.« 
/////  V.  Bolt,  4  T.  R.  352.  Gravett 
V.  Williams,  T.  15  G.  3. 4T.  R.  352,  n. 
Callun  V.  Tye.  ^  \\.  B,  335 

15.  Upon  an  apptiratian  to  set  aside  an 
attichnieut  against  the  sheriff'  for  not 
bringing  in  the  body,  bail  having  been 
put  in  and  no  trial  lost,  the  criurt  re- 
qiure  an  affidavit  of  merits,  if  the  ap- 
pliratitm  come  from  the  defendant,  but 
not  if  it  come  bona  fide  from  the  sheriff. 

R.  V.  Surrey  Shet^iff.-    7  T.  R.  239 

16.  But  where  such  attachment  has  fegu* 
larlv  is*ued,  the  court  will  on  no  ac- 
couut  relieve  the  sheriff,  if  it  a{|pear 
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that  he  let  the  defendant  out  of  cus- 
tody without  taking  from  bini  such  a 
bail-bond  as  is  required  by  the  statute. 

7  T.  R.  239 

J 7.  The  sheriff  is  liable  to  an  attach- 
ment for  not  brin!:ing  iu  the  body,  il' 
the  allowiuice  of  b<»il  be  uot  served, 
though  the  bail  justified.     4  T.  R.  41).) 

IS.  The  court  will  not  discharge  an  at- 
tachment agaiu^t  a  sheriff  ft>r  not 
returning  a  writ  of  cxeiution,  ex- 
cept *«pon  [raynient  c»f  tlic  uhofr  dvbt 
and  costs,  :in(i  the  costs  of  the  applica- 
tion, wlieic  there  are  circmustiinres 
atten'iiog  the  transaclion  which  in- 
duce a  suspicion  of  fraud  in  the  party 
ohiainiiTr  'i  priority  in  execution^  or  in 
the  sheriff 's  b.:i!iff. 
7?.  V.  Middffsex  SherifT.l  IT.  B.  5i3 

19.  After  an  altachnicnt  aj;5iinst  the  she- 
riff for  not  buMfriii^  in  the  body,  the 
Couit  (of  K.  B.^  will  only  relieve  hlni 
nj)on  paying;  tls«?  whole  debt  aiui  cost.'*, 
and  not  nierelv  ihc  sum  sworn  to  and 
costs.     Ileppel  v.  Kinsc.     7  T.  R.  37i? 

20.  If  the  !^*!oii(f  dinharcc  the  defen- 
dant without  taking;  a  l);nl  bond,  the 
court  Vii^\  not  permit  the  defendant  to 
file  common  bail  on  puyin^  die  sum 
sworn  to,  if  the  plaint iif  have  any 
claim  on  him  beyond  that  sum. 

Sierenson  v.  Cameron.     S  T.  R.  28 

21.  Since  the  stal.  43.  G.  3  c.  4^.  t  2. 
the  sh«*r Iff  cannot  relieve  himself  from 
an  attach'iif nt  for  not  brini;in»  in  the 
body  l)y  payment  of  tlie  dibt  swoni  to 
and  endorsed  on  the  writ,  he  havini: 
neglected  to  t..ke  the  money  at   the 
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tempt  for  not  bringing  in  the  body, 
tliHt  coiitentpt  is  not  |nirged  by  the 
defendant  surrendering  on  a  subsequent 
day;  though  before  an  attachment  be 
moved  for  against  the  sheriff. 

R.  V.  Middlesex  Shniff, 
(in  Taylot'  v.  Odin.)  8  T.  R.  29 
But  in  this  tl)e  practice  of  K.  B. 
dithers  (and  so  the  Court  staled  in  the 
preredinj;  case)  frtmi  that  nf  C.  P., 
which  latter  de!ern)ined,  that  though 
lli«'  rule  to  bring  in  the  body  has  ex- 
pired, yet  if  the  defndant  juslify  bail, 
hcfnre  the  phiintilf  movts  for  an  at- 
tachment a!>ainst  the  sheriff,  it  is  in 
time  to  prevent  the  attachment. 

Thorold  v.  Fisher.  \  II.  B.  9 

2().   In  the  Court  of  C.  P.  bail  were  al- 

lowe<l  to  justify  after  the  rule  on  ttie 

sheriff  had  expirtrd,  on  payment  of  the 

cobts  of  the  opposition. 

WcddaU  V.  Bei/er.  1  B.  &  P.  325 

27.  And  in  the  same  term,  that  court 
allowed  the  defendant  to  justisfy  bail, 
after  an  aUaehmcut  issued  against  the 
sheriif,  but  <;ave  leave  to  the  plaintiff 
to  oppose  them  %\ithout  prejudice. 
ViiHinms  V.  WatrrfieUL  1  B.  tS:  P.  334 

28.  And  where  bail  were  brought  up  on 
the  same  day  on  which  an  attachment 
had  been  obtained  against  tiie  sheriff, 
that  court  permitted  the  bail  to  justify 
and  set  aside  the  attachment,  on  pay- 
ment of  costs:  and  as  the  rule  for  the 
attachment  had  not  been  drawn  up,  the 
co^ts  given  wete  only  those  of  pie- 
paring  it. 

Turner  v.  Brisfow.  2B.  &  P.  38 


time  of  the  arrest  as  directed  by  (hat ; 29,  The  Court  of  K.  B.  holds  that  trhetv 


act;  Imt  he  must  pay  the  whole  deht  | 
and  co^ts. 
R.  V.  jA>ndon,  Shertf,   9  E.  R.  31fJ 

22.  An   attachment    against  the  sheriff 
gninted  on  th-  24th  of  Janiimy,  wa* 

*  set  asiiie  (in  K.  B,)  for  irregularity, 
he  having  been  ruled  to  bring  in  the 
bodV  on  the  23d  of  November  preced 
ing,'^\hich  expired  on  the  28th,  and 
bavinjj  put  in  bail  above  on  the  24th, 
though  the  tin»e  for  putiing  it  in  ex- 
pired on  the  Q*Zi\;  and  the  defendant 
being  snrrendcretl  in  dischurge  of  his 
bail  on  the  28th,  without  the  bail 
having  justified. 
R.  \'Middfr.<iex  Shenfr.  7  T.R  527  ' 

21.  The  rule  of  court  of  T.  33  G.  3.  (as- 
1t»  rendfiinj*  a  detemlant,  sec  5  T.  R. 
30'8;  the  ti!>t  iul»*  there}  extends  to 
Ihe  case  of  the  sheriff.         7  T.  R.  527 

24.  The  Court    of  K.  B-   deternuncd, 
tiiat  if  Uie  sheriff  be  once    in  con* 


bail  are  pv I  in,  in  due  lime,  an  exce|>- 
tion  must  be  entered  before  the  sheriff 
can  be  ruled  to  bring  in  the  body : 
and  that  the  adding  bail  afterwards, 
does  not  su|>ersede  the  necessity  of 
such  exception,  before  an  attacutnent 
am  issue  against  the  sheriff  on  account 
of  the  added  bail  not  having  justified 
in  due  lime. 
R.  V.  Middlesex  Sherijj^.  8  T.  R.  258 

30.  Where  aii  exception  to  bail  was  re- 
gularly entered,  and  the  defendant's 
attorney  having  rrr/^A/ notice  of  it,  pro- 
ceeded by  giving  notice  of  justification, 
and  attempting  to  justify,  yet  the  Court 
(of  C.  P.)  held,  that  notice  in  tcritinff 
of  such  exception,  must  have  been 
given  to  make  the  sheriff  liable  to  an 
attachment  for  not  bringing  in  the 
body.  Cohn  v.  Davis.  1  H.  B.  80 

31.  So  that  court  held,  that  notice  of 
justification  of  bail  b  uot  such  a  waver 
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of  ihe  default  of  not  giving  noU'ce  of 
except ion^  as  to  support  a  rule  fn  the 
•heriff  to  bring  in  the  body ;  though 
it  is  a  waver  as  between  the  pjaintiti 
and  dtfeudant. 

Rogers  v.  Mapleback.  1  H.B.  106" 

32.  The  Court  of  C.  P.  Jiel<l,  that 
though  an  attachment  is  irrognlar,  if 
the  rule  to  brinv  in  the  body  issues 
before  the  time  for  putUng  in  bail  ha.s 
expired,  yet  if  the  aheriil*  neglect  to 
apply  to  tlie  court  in  due  time  to  set 
aside  the  attachment,  the  irregularity 
is  waved.  Rolje  y. Steele.  2  H.B.  276 

33.  Where  a  rule  to  bring  in  the  body 
expires  on  the  last  day  of  term,  plaui- 
tifl^niay  at  the  rising  of  iJie  court  on 
that  day,  move  for  an  attachmcnti 
which  may  be  accordingly  issued  on  the 
followiug  day,  provided  bail  shall  not 
then  be  perffcfed,or  thedet'cudant  sur- 
rendered. RegMen.C.  P.  T.  38  G'.  3. 

I  B.  d-  P.  31^ 

34.  If  the  aflidavit  upon  which  a  motion 
for  an  attachuient  be  founded,  men  h 
slate  that  the  oliicer  of  the  sheriff  was 
sened  with  a  copy  of  the  rule  to 
bring  in  the  body,  but  do  not  vnUi  that 
the  original  rule  was  shewn  to  hiui;  the 
court  will  set  aside  the  attachment. 

Beimardv.  Berger,  1  N.R.I '2 1 
{See  post.  III.  8.) 

35.  The  Court  of  C.  P.  held  that  a  cog- 
novit, conditioned  for  payment  of  the 
debt  and  costs  by  instalments,  givt-n 
without  the  knowledge  of  the  sherilf, 
discharged  him. 

R.  \,Surrejf,  Sheriff,  1  W.P.T.  ISq 
S6.  The  Court  of  C.  P.  held  that  where 
the  plaintiff,  at  the  desire  of  the  slie- 
riff  *s  officer,  forbore  io  enforce  an  at- 
tachment ill  the  first  instance,  and  ten 
days  afterwards  applied  to  the  sheriff 
for  the  ((t'bt  and  costs,  that  the  sheriff 
Wiis  i»ot  disch.irged  by  the  indulgence 
given  to  the  oflicer. 

R,  vl  London  Sheriff',    i  W.  P.  489 

11.  Against  privileged  Persona. 

1 .  The  court  will  not  grant  an  attach- 
ment against  a  peer  for  not  paying 
money  awarded,  though  the  defen- 
dant consent  that  it  shall  issue,  on  con- 
dition that  shall  lie  in  the  office  for  a 
certain  time.  Wallcery. 

The  Earl  of  Crcsvenor.  7T.  R.  171 

2.  Nor  against  a  member  of  parliament. 
Catmur  v.  Sir  E.  Knatchbull. 

7  T.  R.  448 


IIL  Agyjinst  others  for  contempt. 

1.  No  rule  f»^r  an  attachment  (either  in 
K.  B.  or  C  P.)  shall  be  absolute  iu 
the  tirst  instance,  except  for  non-pay- 
ment «»f  costs  on  an  allocatur. 

Chaunt  v.  Swart.     1  B.  &  P.  477 

2.  If  a  defendant  in  a  penal  action  ob- 
tain a  rule  to  stay  proceedings  on  pay- 
ing a  sum  agreed  upon  between  him 
and  the  plaintiff,  it  is  an  uudertaliing 
by  him  to  pay  that  sum,  and  for  the 
non-payment  of  it  the  court  will  graut 
an  sittachmeut. 

King  q.  t.  v.  Clifton.     5  T.  R.  257 

3.  If  aif  arbitrator  award,  among  other 
things,  that  each  party  ^liall  pay  a 
moitty  of  the  costs  of  the  arbitration^ 
and  of  making  the  submission  a  rule 
of  court ;  and  one  party,  in  order  to 
get  the  award  out  of  the  hands  of  the 
arbitrator,  pay  the  whole,  he  may  have 
an  attachment  against  the  other  party 
if  he  refuse  to  pay  his  moiety. 

Hicks  V.  Richardson.     1  B.  &  P.  93 

4.  An  attachment  may  be  granted  for 
making  an  insutbritnt  re! urn  to  the 
first  writ  of  habeas  corpus,  without  is- 
suing au  alias  and  a  pluries  writ, 

R.v.n  niton.     5T.  R.  89 

5.  The  ten  days  after  a  demand  of 
costs  under  a  recnirnizance  taken  by 
\irtue  of  stat.  5  IK  tV  M.  c,  11.  §  2, 
3,  must  elapse  before  an  attachment 
can  be  granted  ugauist  the  party  rcr 
fusing  to  pay  them. 

R.\.  Ireland.     3  T.  R.  512 

6.  Though  the  plaintiff  discontintic  on 
the  comnton  rule  on  payment  of  costs, 
he  is  not  liable  to  an  attachment  fur 
non-payment. 

Stokes  V.  Woodeson.    7  T.  R.  (7 

7.  Where  plaintiff  sued  as  a  pauper,  and 
defendant  put  off,  the  trial  on  under- 
taking to  pay  the  costs  of  the  day,  an 
attai  Inne'nt  was  granted  by  the  Court 
of  C-  P.  for  non-payine:jt. 

Rice  V,  Brown.     1  B.  &  P.  39 

8.  An  aliiJavtt  to  support  a  rule  tor  au 
attachment  for  a  contempt  must  static 
that  the  defendant  was  served  person- 
ally with  a  copy  of  the  rule,  and  that 
the  original  was  shewn  to  him  at  the 
same  time.  R.  v.  Smithies,  3  T.  R.  351 
(See  atite,  1-  32.) 

9.  But  where  a  mandamus  has  been 
granted  for  the  election  of  a  mayor 
under  stat.  11  G.  1,  c.  4.  §  2  ;  and  a 
rule  made  that  public  notice  should  be 
affixed  iu  the  market-place,  which  has 
beeu  doue  accordingly,  the  court  will 
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grant  an  attachment  for' disobeying 
the  mandamus,  a<;aiti^t  a  member  of 
the  rorporatioii  hIjo  wasl  served  with 
a  copy  of  the  rule,  no(wiih.>tHndiug 
neilluT  the  f>ti<;iiiai  mandamvs  or  rule 
was  y(hewuto  him ;  for  the  public  notice 
directe-i  hy  the  act  is  priniil  fade  suffi- 
ci«-iit.  R.  V.  J.  Edijvean,  3  T.  R.  352 

10.  Though  tlie  iip)>hc*a(ioii  for  the  at- 
tachment \V('ul<i  be  well  uiKWcrcd,  if 
the  parly  could  shew  that  he  had  no 
nolice  of  the  nuiftdanms,     3  T.  R.  352 

1 1 .  Where  a  rule  bad  been  grsiiited  for  a 
quo  wairanto  information  against  A.  as 
mayor  of  JS*,  on  the  relation  of  snnie 
of  the  corporators,  »nd  another  rule  in 
that  cause  for  inspecting  ail  the  corpo- 
ration bodks,  papers,  Sfc.  directed  to 
the  town  clerk,  au  inspection  i{  such 
only  as  related  to  the  election  and  office 
of  mayor  was  held  a  sutHiient  compli- 
ance \%ith  the  latter  rule,  so  :is  to  protecf 
the  town-clerk,  'AcUw^hcndJide,  fiom 
au  attachment  as  for  a  mntesiipt  of  the 
court.      R.  V.  G.  Bobb.  3  T.  R.  379 

J  2.  The  C<mrt  of  C.  P.  refused  to  ^raol 
an  attachment  iigan^t  a  witnos,  for  not 
obeying  a  subpa  na  to  attend  at  a  trial ; 
on  the  ground  that  the  whole  expen>e^ 
of  the  journey,  and  of  the  necessar> 
stay  at  the  place  of  trial  were  n<t  t>  n 
dered  at  the  time  <if  servins:  the  sub- 
yana.    Fuller  v.  Prcfitice,   1  [|  B.  45^ 

13.  A  subpoena  may  be  issued  from  the 
crown-oflice  retpuring  a  witness  to  at- 
tend at  the  assizes  in  the  country  in 
give  evidence  in  support  of  an  inttMuKii 
pidsecution  for  a  felony ;  and  the 
Couit  of  K.  B.  will  grant  au  attach- 
ment against  hnn  for  not  attending  ac- 
cordingly. jR.  V.  G.  Ring.  H  T.  R.  5S5 

•   IV.  Interrogatories  on  ; 

1.  When  a  defendant  is  brought  up  on 
an  attachment  for  a  rescue,  it  is  the 
|nactice  of  the  court  to  put  intern *g«i' 
lories  to  him,  though  he  do  not  deny 
the  charge  in  the  affiiiarits,  unless  the 
prosecutor  wave  putting  thcni. 

R.  V.  J.  Horsley.  5  T.  R.  362 

2.  When  an  attachment  issues  in  order 
to  compel  a  person  to  answer  upon 
interrogatories,  the  name  of  the  cause 
must  be  inserted  in  the  list  of  pererop- 
tpry  motions  for  the  next  term. 

Reg.  Gen.  It.  34  G.  3.  5  T.  R.  54? 

3.  Interrogatories  to  be  exhibited  to  a 
person, against  whom  an  attachment  has 
been  ordered,  muvt  be  signed  by  coun- 
sel. Reg.  Gcfi.  M.  di  G*  3.  ^T.  R.  474 


•    ATTORNEY  L 

ATTORNEY. 

I.  Admission  4r  Clerkship  ;  Rule^  as  tOs 

1.  Nf  attorney  employed  as  a  writer  or 
cle  k  by  any  other  atiorncv  shall,  dur- 
in<>  such  en)p!o)n)ent,  t«.ke  or  have  any 
cleik  under  articles;  and  no  service  to 
sueli  attorney  shall  he  deemed  good. 
No  person  articled  to  an  attorney  shall 
serve  the  aijent  of  si'ch  att«»rney  under 
such  artu  les  longer  than  one  year  of 
his  clerking  ;  and  sut  h  service  beyond 
that  time  shall  not  lie  good.  Any  per* 
son  applying  to  be  adutitted  au  attorney 
of  B.  li.  M'ho  has  not  been  admitted 
an  attorney  or  solicitor  of  any  other 
court,  shall  for  one  fidl  term,  previous 
to  appliiation  to  be  admitted,  cause 
his  name  and  place  f>f  al/odc,  and  the 
name  and  place  of  abode  of  the  at1or« 
nev  to  whom  he  was  articled,  to  be  af- 
fixed,  in  U'!;ib!e  characters,  on  the'ont* 
side  c»f  the  Court  of  jB.  R.  where  pub- 
lic notices  are  usually  ailixed,  and  m  a 
conspicuous  place  in  the  chambers  of 
each  <»f  the  judges  of  the  court,  ai>d  iu 
the  Kind's  Bej.cli  Office:  otherwise  he 
cant  lot  |>(*  ad  knitted  an  attorney. 

Rfs:.  Gen.  T.  3 1  G.  3.  4 T.  R.  379 
This  ride  extends  to  services  per- 
formed l>efore  as  well  as  after  Michael-' 
mas  term.  I\L  3?  G.  3.  4  T.  R.  49'2 
No  person  can  be  admitted  an  at- 
tori:ey,  unless  one  full  term  previous  to 
the  jtrni  in:\hich  he  applies  to  be  ad- 
mitte<l  he  enter  in  a  book  at  each  of  the 
judges*  chan.bers  his  name  and  place 
of  abode, -<>nd  uUo  the  nau>e  and  place 
of  abode  of  the  attorney  to  whom  he 
has  been  articled. 
Reg.  Gen  T.  33  G.  3.  5  T.  R.  378 

4.  Every  person  admitted  an  attorney 
of  C.  P.  (not  behig  an  attorney  of 
K.  B.  or  a  solicitor  in  Chancery  or  in 
the  Exchequer)  must,  before  he  is 
sworn,  file  with  the  secondary  his  arti- 
cles of  clerkship,  with  the  affidavit  of 
the  execution  thereof,  and  of  due  ser- 
vice under  the  same,  and  that  the  no- 
tices have  been  given  requireil  by  the 
ride  3 1  G.  3.  1  B.  &  P.  80 

5.  The  Stat.  2  G.  3.  e,  S4.  requiring  (as  a 
previous  qualification  to  being  admit* 
ted  as  an  attorney)  that  the  party  shall 
continue  in  the  service  of  the  attorney 
to  whom  he  was  articled  for  five 
years,  is  not  complied  with  by  the 
clerk  sen'ing  part  of  the  time  with 
another  attorney  with  his  master's  con- 
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sent*  and  the  rest  of  the  time  with  his 
master. 

Ex  parte  HilL  7  T.  R.  456 
6.  A  solicitor  in  Chancery  may  practice 
io  the  equity  side  of  the  Exchequer 
withoat  being  admitted  a  solicitor  in 
the  latter  court. 
Meddmccroft  v.  Holbrooke.  1  H.  B.  50 

II.    Certificate;   wlien  ntcenaary ;   and 
Action  for  want  of. 

1.  The  Stat.  i25  G.  3.  c.  80.  which  gives 
a  penalty  against  attornies  prosecuting 
or  defending  without  a  certificate,  a 
suit  in  any  court  holding  pleas,  where 
the  debt  or  damage  smU  amount  to 
40ff.  or  more,  does  not  extend  to  the 
sheriff's  court;  though  an  attorney 
prosecute  a  suit  there  by  virtue  of  a 
writ  of  justices  for  more  than  40s. 

Cross  V.  Kaj/e.  6  T.  R.  663 

2.  A  common  informer  may  recover  pe- 
nalties against  an  attorney  for  not  en- 
tering hb  certificate  according  to  the 
provisions  of  37  G.  3.  c.  po.  §  26. 
though  no  such  power  is  expressly  given 
to  him  by  that  statute ;  for  the  95  G. 
3.  e.  80.  which  gives  that  power*  and 
the  37  G.3.C.90.  are  in  pari  materia, 

Datis  V.  Edmonson  (in  error). 

3  B.  &  P.  382 

til.  His  Silts;  taxation  andPayment  of 

1.  The  court  will  refer  an  attorney's  bill 
to  l»e  taxed,  though  all  the  business  to 
be  done  at  the  quarter  sessions. 

Ex  parte  Williams.  4  T.  R.  496 

S.  An  attorney  canriot  maintain  an  action 
for  such  a  bill,  unless  he  has  first  signed 
and  delivered  it. 

Clarke  v.  Donotan.    5  T.  R.  69% 

d.  And  as  the  statute  requires  that  the 
bill  should  either  be  delivered  to  the 
party  personal ly»  or  *'  left  at  his  dwel- 
ling or  last  place  of  abode:"  leaving  it 
at  his  counting'-house  is  not  a  good  de- 
livery. 2  B.  &  P.  3^ 

4.  And  it  must  be  left  in  the  custody  of 
the  defendant. 

Brooks  V.  Mason.    1  H.  B.  290 

5.  To  maintain  an  action  by  one  attor- 
ney against  another,  for  business  done 
by  the  plaintiff  fur  the  defendant,  be- 
fore the  defendant  htcame  an  attorney, 
it  is  not  necessary  for  the  plaintiff  to 
leave  his  bill  signed,  Xh^stat,  12  G.  2. 
c.  13.  applying,  to  the  case  of  both 
parties  being  attornies  when  the  ac- 
tion is  brought. 

Ford  V.  Maxwell.    2  II.  B.  580 


6.  If  any  part  of  an  attorney's  bill  be  for 
business  done  in  the  court,  the  bill 
must  l>e  delivered  a  month  before  th« 
actipn  is  brought,  otherwise  the  plain* 
tiff  cannot  recover,  though  some  of  the 
items  be  for  business  not  taxable. 

Winter  V.  Payne.    6T.R.645. 
Hill  V.  Humphreys.     2  B.  &  P.  343 

7'  Semble  this  rule  would  hold  though 
some  of  the  items  were  wholly  uncon- 
nected with  the  plaintifi^s  professional 
capacity.  2  B.  &  P.  345 

8.  But  if  an  attorney  have  a  demand  for 
taxable  business,  and  also  for  convey- 
ancing, and  deliver  no  bill,  it  seems  he 
mi^ht  recover  for  the  conveyancing 
only.  2  B.  &  P.  345 

9'  An  attorney  not  having  delivered  any 
bill  to  his  client  before  action  brought* 
but  having  delivered  a  bill  of  par« 
ticulars  of  his  demand  under  a  judge's 
order,  after  action  brouglit,  is  entitled 
to  recover  items  of  charge  for  money 
paid  for  his  clients  use,  having  no  re- 
ference to  hi»  business  of  an  attorney  ; 
although  other  items  in  tlie  bill  of  par- 
ticulars might  be  taxable. 
Mowbray  v.  Fleming.    1 1  E.  R;  285 

10.  Charges  for  *'  drawing  an  afiidavit  of 
debt,  and  getting  it  sworn/'  are  for  bu- 
siness done  in  the  courts.    6  T.  R.  645 

1  ] .  The  statute  2  G.  3.  c.  23.  beijig  bene» 
ficial  to  the  subject,  ought  to  receive  a 
liberal  construction.  6  T.  R.  646 

12.  An  attorney  is  not  liable  to  pay  the 
costs  of  taxing  his  bill  under  the  stat. 
2  G.  2.  e.  23.  §  23.  where  the  deduc- 
tion of  one  sixth  is  occasioned,  Qot  by 
the  particular  items  being  taxed,  but  by 
a  whole  branch  of  it  being  disallowed. 

M^kiU  V.  Milner.    2  H.  B.  357 

13.  Where  upon  tlie  taxation  of  an  at- 
torney's bill  a  sum  was  deducted,  less 
than  one  'sixth  of  the  amount  of  the 
bill  delivered,  including  disbursements 
to  pay  which  the  client  had  advanced 
money  to  the  attorney,  the  court  or- 
dered the  client  to  pay  the  costs  of 
taxation. 

Hindle  v.  Shackleton*  1 W.  P.  T.  536 

14.  The  Court  of  C.  P.  refused  to  stay 
proceedings  in  an  action  on  an  attor^ 
ney's  bill  brought  subse(|ueut  to  th# 
order  of  a  judge  of  K.  B.  for  its  taxa- 
tion»  but  previous  to  the  taxation  hav* 
ing  taken  place. 

Steventon  v.  Watson.     1  B.  <Ss  P.  365 

15.  On  the  taxation  of  coMs,  the  Court 
ofC.  P.  held  delivery  of  an  attorney's 
bill  to  be  conclusii'e  evidence  against 
an  increase  of  charge  in  asubseqtient 

1 


5rf 


ATTORNEY  III.  IV. 


bill  on  any  of  the  items  coiitaiticd  in 
it:  and  strong  presumptive  evidence 
against  any  additional  Hems, 
Lmferulgey  Batham  i  B.  &  P.  4p 
f6.  So  when  the  bill  has  been  delivered  a 
pmper  time  before  the  action  brought, 
and  never  referred  for  tairation,  the  de* 

•  fendant  cannot  on  the  triafdkpute  the 
leaBonablenesa  of  the  charges. 

Andermmv.Mmy,  2B:&P:?3!r 
17*  And  a  copy  of  the  bill  is  good  evi- 
dence without  notice  t»  prodii^  the 
original.  2  B.  ^  P.  T37 

18.  If  judgment  for  tlie  plaintiff^  on  an 
attorney's  bill  be  affirmed  in  the  £x- 
eheqner  Chamber,  that  court  will  not 
allow  interest*    Walker  v.  Bayhy  (in 

error).    2B.  &P.2I<) 
19*  Though  tile  court  will  not  interfere 

•  6n  behalf  of  ah  attorney,  aud  prevent 
"the  plaintiff's  settling  liis  o\«n  cause 
"l^ithoat  first  paying  the  altomey's  bill, 
yet  when  the  adverse  part^>.  agutnst 
whom  a/  judgment  ha^-  been  obtaiueci, 
applies  to  get  rid^  of  tliat  jndgtnetit, 
the  court  will  take  care  that  the  attor- 
— --— _  n  nfii  ■■  satislien 

Miicheli  y.  OidfirU.  4T.R.  1C3 

SO.  If  the  defendant's  attorney  pay  to 
the  plaintiff  tl|e  debt  and  cof ts  reco- 
vered* after  notice  from  the  ptaintitTs 
attorney,  noilo  do  so^till  his  bill  has 
been  first  satisfied,  the  fcrmer  is  liable 
to  pay  ovev  again  ta^  the  latter  the 
amomit  ol  his  lien  on  sucb  debt  and 
costs  of  the  soit. 

Read  v.  Dapper.  6  T.  R.  36 1 

31  •  The!  lieii  of  the  plaintiff's  attorney  on 
the  debt  and  cost^  recovered  in  the 
cause  must'  be  satisfied  before  the  de- 
fendant is  entitled  to  set  off  the  onst6 
recovered  Ivy  him  iti  another  cause 
against  the  plaintiff,  on  a  summary  ap- 
plication to  the  court. 

Randall  v.  Fuikr.    6  T.  R.  456 

2?.  An  attorney  has  a  lien  for  his  bill  of 
costs,  on  money  levied  by  the  sheriff 
under  an  execution  on  a  judgment  re- 
covered by  his  client,  Hnd  is  entitled  to 
have  It  .paid  over  to  him,  notwitb- 
standing  the  sheriff  has  had  notice 
from  the  party  against  whom  the  exe- 
cution issued  to  retain  the  money  in 
his  bands»  and  thiit  the  court  would 
be  moved  to  set  aside  the  judgment  for 
irregularity;  and  notwithstanding  a 
docqnet  has  been  struck  against  the 
client  becoming  a  bankrupt. 

Griffin  v.Eyle8.  IH.B.  1^2 

!K).  An  attorney  has  a  lien  upon  a  sum 
awoi'ded  in  favour  of  his  client,  as 
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well  as  if  recovered  by  jud^ent :  arirf 
if  af^er  notice  to  the  detFendant  thiT  lat- 
ter pay  it  over  to  the  plaintiff,  the 
plaintiff's  attorney  may  compel  a  re- 
payment of  it  to  himself;  and  he 
shall  not  lie  prejudiced  by  a  collusive 
relea^  from  the  plaintiff  to  the  de-' 
fendant.  Omterodv.  Tate.  1  E.  R.  464 
%•  1'iie  plaintiftf  having  charged  the  de- 
fendant in  execution,  died :  the  defen- 
dant's wife  took  out  administration  to 
the  plaintiff;  the  Court  (of  K.  B.  or- 
dered the  defendant  to  be  discharged* 
out  of  custody;  sayings  tKat  theplaiu- 
tiff^'s  attbrney  had  no  lieu  on  the  judg- 
ment for  his  costs. 

P'yne  V.Erie.  8T.R.407P 

25,  Upon  an  order  being  obtained  for 
taxing  an  attorney's  bill,  and  deliver- 
ing up  papers  for  the  purpose  of  chang-' 
ing  the  attorney,  the  attorney  to  whom 
tiie  money  is  to  be  paid  is  entitled  to^ 
the  possession  of  the  original  order. 

Afgcr  v.Hrfford.  I  W.  P.  T.  38 

26.  Negligence  hi  the  conduct  of  a  cause 
cannot  in  general  be  set  up  as  a  de- 
fence to  an  action  on  an  attorney's  bill. 

Tempter  V.  APLaghlan.  2N.R.  136 

IV.  His  Prrrikgei 

1.  Tbo'  privileges  of  an  attorney  onljf 
continue  while  he  is  a  practising  attor- 
ney, and  while  he  has  the  certificate 
required  by  2.5  G.  3.  c.  80. 

Brooke  v.  Bryant.  7  T.  R.  25' 

2.  And  therefore  it  was  ruled  that  an 
attorney,  who  had  notpraetised  for  se- 
veral years^  might  be  arrested/ Hioiigl^ 
after  tlw  stiing  out  of  tlie  writ,  and 
before  the  arrest,  he  recommenced  hll 
practice  aud  took  out  his  certificate. 

7  T.  R.  2.V 
Fairnum  v.  Bryants  S.  P.  7 1*.  R.  26 

3.  The  Court  of  C.  P.  held  that  art  ai: 
lorney  shonld  not  be  allowed  his  pri- 
vilege unless  he  shew  that  he  has  prac- 
tised within  a  year  previous  to  his  ar- 
rest.       Bysaii  v.  Bhxh.  1  B.  &  P.  4 

4.  If  an  attorney  »ue  as  a  common  person 
the  Court  of  C^  P.  will  give  the  d^ 
fendant  leave  to  plead  that  the  cause 
of  action  arose  within  the  jumdictioa 
of  ihe  Court  of  Requests  together  with 
other  matters. 

Tagg  y.  fifadan.  iB.&P.e?^ 

5.  So  m  sucb  ease  if  a  sum  under  40«. 
I>e  recovered.'andthe  defendant  reside 
ia  Middlesex^  they  will  allow  him  to 
enter  a  suggestion  under  the  23  G.  3. 
r.  33.  §  1 9*  (the  Middlesex Co\in\y  Court 
act.)  Parker  v.  Vaughan.  %  B.  6l  P.  ?S^ 


'€.  Attomies  plaiDtiffii  are  nol  by  the  Lon- 
.doo  Court  of  CoDscieDce  act,  39.  40 
^.3.c.  104.  compellable  to  sue  there 
a  defendant  reaiding  in  London*  though 
^an  attorney,  for  a  debt  uud«r  51. 

Board  v.  Pmlter.  7  R.  R.  46 

7*  An  attorney  shall  not  have  -his  privi- 
lej^  in  a  proceeding  on  the  4:ustoiu  of 
iuceign  attachnientrin  London. 

Ridge  V.  Jiat^casik.  ^  T.  R.^1 7 

S.  Aq  attorney  sited  with  histwife  for  a 
debt  incurred  by  her  dum  «ola»  io^es 
ills  privilef^e. 
Robmisy.Masen&rUx.  4  VV.E.T.25+ 

^.  A  bill  m»y  be  filed  against  an  attor- 
oep  intlie  Viication. 

IVmgkome  v.  Fields.  5T.  R.  4/3 

\0.  And  the  d^  of  tiling  it  may  be  in- 
serted in  the  nieoMrandum- 

Dodsworth  v.  Bfwen.  ^T.R.^5 

II.  An  attorney  when  jv/aiii/^  may  lay 
the  vamt  in  Middlestg;  but  when  de- 
iVndaiit,  he  has  no  privilege  to  chaqge 
4he  triwe  to  Middlesex. 

Yeardkif  v-  Roe.  3  T.  R.  ^3 

•112.  An  attorney  plaintiff  caimcn  sue  an 
attmitey  dt-tendant  by  attachment  of 
privilege  and  hold  him  to  bail;  if  he 
do,  the  defendant  may  plead  his  pri- 
wilege  in  abatement,  or  the  court  will 
diu-liarge  him  out  of  custody  and  slay 
the  proceedings,  without  costn. 

Baf4)er  v.  Palmer.  6  T.  R.  524 
I\ichoU  %.  Ernie.  ST.  R^  395 

43.  Aa  attoopey   pbinliff  jaay  soe  by- 
cooinion  firdoess,  and  mdorae  iiis  own 
name  on  \bt  eo|^  as  lius  ^loniey,  and' 
may  afterwarda  declare  liy  another  at-; 
ioniey.  Jacheonv,Banuird.7T,)i,S5 

U.  An  attorney  when  in-prison  «nay  s«ie 
by  atlaohment  .of  privilege  for  h  debt; 
<ii  bis  own  notwitiaitaiipiiig  l2ie  stat. 

iCafr,  4me, Sfe,m.  Denem.  7 X  R.  67 1 
15.  When  an  attoniey  sues  by  attach- 
ment of  privilege,  his  name  need  nol 
be  iudoiaed  on  llie  writ;  for  slat. 
2  G.  2.  c.  23.  k  99.  which  re^piires  tiie 
name  of  the  plaintiff's  aitiirntfy  to  be 
indorsed  on  the  writ,  only  extends  to 
cases  where  the  attorney  sues  for  ano- 
ther person. 

Fielde,  one,  S^c.  ▼.  Lewen.  4T.R.  275 
l£.  An  attorney  defendant  is  only  en- 
tkled  to  four  days  notice  to  plead, 
thougii  he  reside  more  than  20  miles 
distance  fcom  Londm. 

Mmn  w.  FUtcher.  5  T.  R.  369 

VI f   lo  a|i  tEu;|iii«i   by  an  attorney  fer 

words  spoken  of  him  in  his  profession, 

lie  need  not  prove  that  he  is  an  attor- 
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ney  by  his  admission,  or  by  a  copy  o' 
the  roll  of  atturnies  ;•  proof  that  he 
acted  as  such  is  sufficient. 
BerrjfmuHy  one,  A*c.  v.  Wise.  4  T.  R.  366 
18r  An  attorney  of  K.  B.  in  pleading  his 
privilege  against  being  sued  by  original, 
improperly  stated  tlie  custom  of  that 
court  to  be  jiot  to  compel  its  attornies 
to  answer  an  original  writ  unless^rs^ 
prefudged  Jrom  tkeir  ^qfice  (which  is 
the  custom  in  C.  P.  but  not  in  B.  R.): 
the  court,  however,  held  that  enough 
appearing  to  sustain  the  plea  of  privi- 
lege they  would  take  notice  fhatanat* 
torney  could  only  be  sued  hy  bill,  and 
would  reject  the  custom,  which  had  no 
foundation,  as  surplusage. 

Stokes  v.  Mason.  9  E.R.  424. 


v..  Summary  Jurisdiction  of  the  dnat 

oter. 

« 

1.  The  -court  under  circvmstanees  wifl 
teiUert»in  a  summary  jurisdictioa  over 
an  attorney  of  the  court  in  obliging 
him  to  deUver  np  deeds,  i^c.  on  satis- 
faction of  bin  tien^  though  thev  came 
into  his  hands  as  steward  of  a  court, 
and  receiver  of  rents. 

Hughes  v.  Majpre.    3  T.  R.  27  5 

2.  But  if  it  appear  tliat  a  third  person  is 
interested  m  the  deeds,  the  court  wilt 
take  a  security  from  the  person  to 
whom  they  are  delivered  tQ  produce 
them  on  demand  for  the  imnection  of 
such  third  person.  3  T.  R.  27S 

3.  Afier  verdict  the  Court  of  C.  P.  re- 
fused  to  compel  an  attorney  to  discoiner 
Ins  client's  place  of  abode^ 

Hooper  v.  Harcourt^     1  H.  B.  534 

4.  The  Court  of  K.  B.  refused  to  com* 
pel  ^n  attorney  to  deliver  up,  on  pay- 
ment of  his  bill,  a  lease  put  into  bis 
hands  for  the  purpose  of  his  maUng  an 
assi^ment  of  it;  there  being  no  cause 
in  court,  nor  any  criminal  conduct  im- 
puted to  htm.  Lowe's  Case.  8  £.  R.  237 


VL  His  UaMHy  on  Undertakings,  Sfc. 

1.  The  imdertaking  of  the  defendant's 
attorney,  in  order  to  procure  his  dis- 
charge, to  put  in  bail  or  pay  the  debt» 
is  not  within  stat.  23  H.  o.c.9;  which 
avoids  ail  undertaliings  made  for  a 
prisoper's  discharge,  except  ^nif  taken 
by  the  sher^ior  the  prinoner's  appear- 
ance, 4r^., because  it  is  given  to  the 
plaintiff  in  tl]|e  action,  and  not  to  the 
sheriff.  Rogers  v.  Reeves.  1  T.  R.  418 

2.  On4he  defendant's  arrest  his  attorney 
procured  his  enlargement  by  under- 
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taking  to  give  a  bail-bond  to  the  sberiff 
in  due  time;  'which  he  afterw:irds 
neglected  to  do,  and  the  plaintiff  re- 
covered against  the  sheiiff  for  the 
esca{)e:  held,  that  such  undertaking 
bein^  contrary  to  the  statute  23  H.  6, 
r.  9'  Ihe  court  would  not  proceed 
summarily  against  the  attorney  to  make 

'    him  pay  the  debt  and  coits  for  hi!> 
breach  of  faith. 
Sedgeworth  v.  Spicer.    4  E.  R.  56$ 

d.  If  A,  be  indebtea  to  B.  and  pay  such 

'  debt  to  the  attorney  of  a  person  suing 
A.  in  ^.'s  name,  but  without  his  au- 
thority, i4.  is  notwithstanding  obliged 

'  to  pay  B.  again ;  and  A.'s  remedy  is 
against  the  attorney  who  trusted  to  the 
pouuterfeited  warrant  of  attorney  from 
JB.  although  he  conceived  that  he  was 

,  acting  under  the  real  authority  of  B. 
Robaan  v.  t^tan.     1  T.  R.  62 

AUCTION- 

1.  A  bidder  at  an«  auction,  under  the 
usual  conditions  that  the  highest  bid- 
der shall  be  the  purchaser,  may  retract 
his  bidding  any  time  l>efore  the  hammer 

•   is  down.  Payne  v.  Caw.  3  T.  R.  148 

2.  If  the  owner  of  goods,  or  an  estate, 
'  put  up  to  sale  at  an  auction,  employ 

puffers  to  bid  for  him  without  declar- 
ing it,  and  there  is  only  one  real  bid- 
der who  by  means  of  the  puffer  U 
induced  to  purchase  at  a  high  price, 
such  purchaser  shall  not  l>e  compelled 
'  to  complete  the  contract:  and  the 
Stat.  28  G.  3.  c.  37.  makes  no  diffe- 
rence. Hawardif.  Castle,  6T.R.  617. 
— See  Blachfotdy.  Prcstm,  oh  did. 

8  T.  R.  93.  95 

3.  An  auctioneer  employed  to  sell  the 
goods  of  a  third  person  by  auction, 
may  maintain  an  action  far  goods  sold 
and  delivered  against  a  buyer,  though 
the  sale  were  at  the  house  of  such  third 
person,  and  the  goods  were  known  to 
be  Am  property. 

Williams  v.  Millington.  1  H.  B.  81 

4.  Qtf.  Whether  the  selling  goods  by 
auction  within  the  city  of  London,  by 
an  auctioneer  who  has  paid  the  duty 
of  20s.  for  a  licence  required  by  the 
slat.  17  G.  3.  c.  50.  but  who  has  not 
been  admitted  as  a  broker  by  the  Court 
of  a  mayor  and  alderman,  makes 
bim  liable  to  the  penalty  of  the  6  Anne^ 
c.  l6.  for  aictmg  as  a  broker  without 
being  so  admitted  ? 

Wilkes  V.  Ellir.    ^H.B.  555 
Semb.  That  it  does  no^. 


AUCTION. 

5.  Where  the  agent  of  the  owner  at  an 
auction  for  the  sale  of  an  estate  put  it 
up  in  so  many  lots-  at  certain  prices, 
and  no  |)er8on  bidding  for  the  same, 
he  put  it  up  again  in  few^r  lots  at  other 
certain  prices ;  and  stiM  no  person  bid- 
ding, he  put  it  up  all  together  in  one 
lot,  at  a  certain  price ;  and  on  no 
(person's  bi<idtng  the  estate  was  with- 
drawn from  sale :  held,  that  this  is  not 
a  bidding  of  the  owner  by  an  agent,  so 
as  to  subject  the  party  to  the  auction 
duty  for  want  of  a  notice  in  writing 
to  the  auctioneer  (previous  to  the 
auction)  of  such  sgency,  as  required 
by  Stat.  19  G.  3.  c.  56.  and  28  G.  3. 
c.  37-  in  order  to  excuse  the  owner 
from  the  |>ayinent  of  the  auction  dutv. 

Cruso  V.  Crisp.    3  E.  R.  337 

6.  Sugars  being  advertised  for  sale  by 
auction,  samples  were  produced  to  the 
bidders  assembled :  aft^r  the  biddings 
closed  these  samples  w?re  delivered  to^ 
and  accepted  by  the  purchaser  as  part 
of  the  purchase,  to  make  up  tlie  quan- 
tity of  sugars  ;  and  a  fire  having  con- 
sumed the  i^ugars  before  the  delivery 
thereof  to  the  purchaser,  held  that  at 
common  law  there  vyas  a  sale  to  diange 
tlie  property  at  the  lime  and  place  of 
auction:  and' that  the  delivery  to  and 
acceptanceby  tl>e  buyer  of  the  samples, 
as  part  of  the  sugars  purchased,  tool( 
the  case  out  of  the  statute  of  frauds. 

Hindev.  WhiftkimseSfahl  £-  R-  55$ 

7.  Tiirpentine  ^n  ca»ks  being  sold  by 
auction  at  so  nmtb  per  cwt.,  and  eacl| 
lot  except  tlie  last  two  (which  were  sol<| 
at  uncertain  fights)  was  to  l>e  taken  at 
the  weight  at  which  it  was  marked  : 
out  of  the  last  t\ro  lots  the  otlier  cask^ 
in  the  other  lots  were  to  lie  filled  up. 
before  I  hey  were  delivered  to  the  pur- 
chasers :  a  deposit  was  |niid  for  what 
was  purchased,  and  the  remainder  was 
to  be  paid  within  30  days  oa  delivery 
of  the  goods :  the  buyers  had  the  op- 
tion of  keeping  tbe  goods  in  the  ware- 
house for  these  30  days  rent  fir^c:  the 
buyers  employed  their  agent,  who  filled 
up  some  of  the  casks  oi^t  of  ttie  Jast 
two  lots,  but  before  he  eould  fill  up 
the  rest  a  fire  copsumed  tlie  whole  in 
the  warehouses  within  the  30  days: 
held  that  the  property  passed  to  th« 
buyers  in  all  the  casks  wliich  were  fill- 
ed op,  but  that  the  property  in  the 
casks  not  filled  np  remained  with  the 
seller  at  whose  risk  they  continued. 

RttggY.Wnrtt  llE.R.^10 
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i.  An  auctioneer  is  an  agent  lawfully  au- 
tboriased  by  the  buyer  to  sign  h  con- 
tract for  hiatyand  bis  authority  is  given 
by  tke  buyer  Indding  aloud :  and  the 
uame  of  a  purchaser  of  divers  lots  at 
an  auction  being  written  dowii  on  the 
^le  bill  o))posite  to  such  lots,  for  which 
the  purchaser  was  declared  to  be  the 
bighest  bitider,  is  a  note  or  memoran- 
dum in  writing  suthcient  to  satisfy  the 
intent  of  the  stat.  of  frauds. 

^mm^rscnv.Heelis.  2W.  P.T.S8 

AWARD. 

I.  Submission,  Effect  of. 

!•  The  court  have  no  authority  by  9  & 
10  jr.  3.  c  15.  to  m»ke  a  parol  sub- 
mission tp  an  award  a  rule  of  court. 
An$ai  V.  Evans.  7T.R.  1. 

^.  If  a  bond  of  submission  to  arbitration 
between  th^  trustee  of  a  wife  and  her 
busband  recite,  that  a  suit  for  separa- 
tion has  been  instituted  between  the 
husband  and  wife  in  the  Commons, 
and  that,  in  order  to  put  an  end  to 
any  contest  about  the  terms  of  separa- 
tion,  it  had  been  agreed  that  all  mat-* 
ters  should  be  referred  to*  /.  S.,  and 
either  of  the  parties  should  be  "  at  li- 
berty to  apply  to  the  court  to  make  the 
award  a  rule  of  court;"  such  sub< 
mission  maybe  made  a  rule  of  the  Court 
of  Common  Pleas  under,  stat.  9  &  10 
fV.  3.JSaUlewf  v.  Herbst.  2  B.  Si  P.  444 

p.  The  Cburt  have  jurisdiction  under  that 
statute,  though  the  submission  bond 
were  to  make  the  award,  instead  of 
the  tubmisiiomt  a  rule  of  court. 

Pedfey  v.  Westmacot.  3  £,  R.  603 

4.  Where  parties  by  an  indorsement  in 
general  terms  on  the  bond  of  submission 
to  arbitration  agree  that  the  time  for 
making  the  award  shall  be  enlarged, 
such  agreement  virtually  includes  all 
the  terms  of  the  original  siibniission  to 
which  it  has  reference,  amongst  others, 
that  the  submission  for  such  enlarged 
time  shall  be  made  a  rule  of  court ;  and 
consequently  the  p?u'ty  is  liable  to  an 
attachment  for  nun«perforinance  of 
award  made  within  such  enlHrged  time, 
under  the  stot.  9  6i  10  W.  3.  c.  15. 
Evans  v.  Th4mpson.  5  E.  R.  189 

5*  Wliere  an  arbitrattir  has  power  to  en 
birge  the  time  for  making  his  award 
to  any  other  day,  be  may  enlarge  it 
more  than  once. 

Payne  V.  Deakle.  IW.P.T.  509 

6.  A  submission  to  arbitration  of  all  mat- 
ters in  difference  between  the  parties  in 


tke  suit  is  not  confined  to  the  subject- 
matter  in  the  particular  action  depend* 
ing,  but  will  extend  to  cross  demands 
between  the  parties, though  not  pleaded 
by  way  of  set<-off;  and  the  costs  being 
to  abide  the  event  makes  no  difference. 
Malcolm  v.  Fullarton.  2  T.  R.  645 

7.  But  a  reference  of  all  matters  in  dis^ 
pute  in  the  cause  between  the  parties  is 
confined  solely  to  the  matters  hi  dis- 
pute in  that  suit.  2  T.  R.  ^44 

8.  An  award  made  upon  a  reference  rf 
all  matters  in  difference  between  the 
parties  does  not  preclude  the  plaintiff 
from  suing  upon  a  cause  of  action  sub- 
sisting against  the  defendant  at  the 
time  of  the  reference,  upon  proof  that 
the  subject^'matter  of  such  action  was 
not  laid  before  the  arbitrators,  nor  in-* 
eluded  in  the  matters  referred.    ^ 

Ravec  v.  Farmer.  4T.  R.  146 

9.  The  submission  being  of  all  matters 
in  difference,  an  award  of  so  much  to 
be  paid  by  the  defendant  to  the  plain- 
tiff on  their  banking  acconnt,  and  for 
which  sum  the  plaintiffs  were  to  give 
the  defendant  a  release,  is  binding  be* 
tween  them:  for  no  other  matter  indif*- 
ference  between  them  can  be  yitended 
unless  it  be  shewn. 

Ingram  ^  al.  v.  Milnes.  8  E.  R.  ^45, 
10  Two  several  tenants  of  a  farm  agreed 
with  the  succeeding  tenant  to  refer 
certain  matters  in  difference  respt^ct- 
ing  the  farm  to  arbitration,  and  jotn^/y 
and  severally  promised  to  perform  the 
award ;  the  arbitrator  awarded  each 
of  the  two  to  pay  a  certain  sum  to  ti^e 
third :  held  that  they  were  jointly  re- 
sponsible for  the  sum  awarded  to  be 
paid  by  each. 

Mansell  v.  Bvrredge.  7  T.  R.  359 

1 1 .  Where  the  lessor  of  the  plaintiff  and 
the  defendant  in  ejectment  had  before 
referred  their 'right  to  the  land  to  an 
arbitrator,  who  had  awarded  in  favour 
of  the  leftsor,  the  award  concludes  the 
defendant  from  dis)»uting  the  lessor*^ 
title  in  an  action  of  ejectment. 

Doe  d.  Mantis  v,  Prosser.  3  E.  R.  1  $ 

12.  Where  parties  by  bond  agreed  to 
submit  matters  in  difference  between 
them  to  arbitration,  and  that  the  sub- 
mission should  b^  made  a  rule  of  cn^rt9 
it  is  competent  to  either,  even  since  the 
stat.  9  and  lu  W.  3.  c.  15.  to  revoke 
by  deed  his  submis^tion  at  any  time  be- 
tbre  Kucb  submission  shall  be  made  a 
rule  of  court;  and  he  ism>t  liable  to  an 
allachnient  for  contempt  of  court  inr 
not  obeyutg  an  award  which  had  been 
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ina<te  bj  the  erbitimtore  af^er  dwir 
having  received  oolice  of  ^ch  deed  of 
revocntioR. 

Miim  ^  aL  v.  Gratris.  7  £•  R.  €08 

If.  Arbitrator  and  Umpire^  F&wer  ^; 
and  Validity  of  Awards. 

1.  Ttie  Court  of  E.  B.  said,  that  an  ar- 
bitrator may  award  costs  without  any 
express  aulliority  for  that  purpf>se, 

Boe  d.  Wood  V.  Do^.  2T-R,  64+ 

2.  But  the  Court  of  C.  P^  held  that  the 
gt  iieralterni  €0$ts  in  a  rule  of  refi^reucf 
•lid  not  include  the  costs  in  that  re- 
ifnQce.Bradffj/y^Tunstow.  ]B.6tP*34 
(And  see  nHie»'$  Rep.  64.) 

X  The  Court  of  C.  P.  held  that  an  award 
of  costs  sustained  in  the  action,  did  not 
include  the  costs  of  the  reference. 
fiivume  V.  Marsden,  I  H.  B.  223 

4.  U)H>u  a  suhniisbioQ  by  bond  of  all  nia.t* 
ters  in  ditifereuce  between  the  |)arties 
in  a  cause,  %)  it  bout  making  auy  men- 
liou  of  costs,  the  arbitrator  has  no  au- 
Ihoriiy  to  award  costs,  as  between  at' 
torney  and  client.  Bat  Uie  plaintiff 
waving  his  costs,  and  having  only  de- 
manded the  principal  sum  awarded, 
took  hb  attachment  for  that  sum. 
Wiit€keed,Sra2.Y.  Ftrth.  12  E.R.165 

6.  If  no  directions  are  given  by  an  arbitra- 
t<»r,  respecting  the  costs  of  the  award, 
tbev  are  to  be  paid  by  both  parties 
equally.  Grove  v.  Cox.  I  W.  P.  T.  16*5 

6.  Arbitratpr^  having  power  to  choose 
an  umpire  may  elect  one  huoiedialely 
previous  to  entering  upon  the  exami- 
tialion  of  the  matter  referre^l  to  them. 

2  T.  R.  6'i4 

7.  Tiie  court  of  K.B.  granted  an  attachment 
for  non-peiformance  of  an  award  made 
a  rule  of  court,  and  would  not  drive  the 
plaintiff  to  his  action  on  the  bond ;  up^. 
on  an  affidavit  that  the  arbitrators,  af- 
ter having  appointed  an  umpire  who 
refutied  to  act,  appointed  another,  who 
accepted  the  authority,  but  he  being 
objected  to  by  the  defendant,  the  ar- 
bitrators each  proposed  another,  but 
could  not  agree  on  the  person  to  be 
:>ubstiluted,  and  another  was  not  sub- 
stituted though  the  respective  attomies 
;»greed  ou  a  third,  in  consequence  of 
\\bich  the  umpire  objected  to  was 
called  on  to  proceed,  and  made  bb 
award  within  time. 

O/iwr  V.  Collings.  1 1  E.  R.  36? 
i.  As!»iguecs  of  a  bankrupt,  having  re- 
ceived   1500/.  from  a  debtor  to  the 


bankrupt  as  •  debt  due  to  his  estate^ 
and  having  comineDced  an  action 
against  him  for  a  further  demand  oa 
the  same  account,  to  Mhkh  he  had 
only  pleaded  the  general  issue,  agree 
with  him  to  refer  all  maiiers  in  d^er^ 
ence  between  the  pariies  in  the  came  : 
the  arbitrator  bai  power  to  avr^rd 
that  the  assignees  shall  repay  a  part  of 
the  sum  already  received,  if  it  appear 
to  have  been  paid  by  mistake.  2TJ,1.645 

9.  The  Court  of  K.  B.  will  not  set  asi^e 
the  award  of  an  umpire,  because  he 
received  the  evidence  from  the  arbi* 
tratnrs  lyithout  examining  the  wit- 
nesses, unless  be  were  reqiussted  to  re-r 
examine  them  before  tlic  making  of 
his  award. 

Hali  V.  Lawrence.    4  T.  R-  589 

10.  So  the  Court  of  C.  P.  refused  to  set. 
aside  an  award  on  the  ground  of  the 
witnesses  not  iMtving  been  examined  on 
oath,  no  objection  being  made  %i  die 
time  of  their  eaamination. 

lUdtrnt  V.  Pjf^.     I  B.  &  P.  9t 

11.  It  is  no  ground  itn  setting  aside  ati 
award,  that  one  of  the  defendant's 
witnesses  was  examined  by  the  arbi- 
trator after  the  evidence  was  closed  on 
both  sides,  and  the  plaintiff's  attorney 
gone  ;  though  by  a  di^reut  testimony 
from  what  ht  gave  at  first  the  arbi« 
trator's  opinion  was  influenced ;  noiess 
such  rerexaniination  was  brought  about 
by  the  management  of  the  defendant's, 
attorney. 

Atkinson  v.  Abraham.  1  B.  &  P.  175 

12.  If  A.  and  £.,  in  consideration  of  a 
sum  of  money  paid  by  one  to  the 
other,  enter  iuto  partnership,  and  co-c 
venant  in  case  of  the  dissolution  of  the 
partnership,  to  submit  all  matters  relat- 
ing thereto  to  arbitrators,  to  he  chosen 
by  the  partners,  one  bj^  each  ;  this 
does  not  authorise  ihe  adminisiratrijs 
of  one  of  the  partners  to  name  an  ar? 
bitmtor;  nor  would  it  authorise  the 
arbitrators  to  determine  whether  any 
part  of  that  sum  should  be  refunded. 

Tattersall  v.  Groote.    2  B.  &  P.  1 3 1 

13.  Semble  no  action  can  be  uiaintanied 
for  refusing  to  nominate  an  arbitrator^ 
in  pursuance  of  a  covenant  to  refer 
matters  to  arbitration.  2  B.  &  P.  131 

14.  If  a  debt,  arising  out  of  an  illegal 
transaction,  due  from  one  of  two  part- 
ners to  the  other,  be  referred,  tc^ger 
ther  with  other  causes  of  dispute,  to 
an  arbitrator,  who  awards  a  sum  duo 
from  one  partner  tp  the  othcr>  ex* 
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ISressfy  on  accoifnt  of^  such  debt,  the 
court  wilt  set  aside  that  part  of  the 
award.  Aubert  r.  Maze*  2B.&P.373 

15.  If  an  arbitrator  profess  to  decide 
upon  tlie  law  and  he  mistake  it,  the 
court  will  set  aside  the  award,  although 
the  ariiitrator's  reasons  do  not  appear 
tipon  the  face  of  the  award,  but  ouly 
upon  another  paper,  deNvered  there- 
with. So  it  seems  it  would  be  if  such 
feasons  appeared  in  any  other  authen- 
tic manner  to  the  court. 

Kent  V.  Elstob.    3  E.  R.  18 

i6.  The  Court  of  C.  P.  refused  to  set 
aside  an.  award  upon  a  stattement 
of  facts  fit>ra  which  It  could  only  be 
infemd  that  the  award  was  founded 
upon  an  incorrect  idea  of  the  law  of 
the  case. 

Delver  v.  Barnes.     I  W.  P.  T.  48 

27*UiM>n  a  reference  of  all  actions,  con- 
troversies, &c.  and  also  of  two  dbtinct 
matters  of  difference,  if  the  arbitrator 
omit  to  decide  one  of  such  distinct 
matters  that  yitiates  the  whole  a^^'ant, 
which  cannot  therefore  be  enforced  by 
attachment. 

Randall  v.  Randall.    7  £*  R.  80 

18.  Where  an  award  is  made  after  the 
lime  ori|;inally  given  to  the  arbitrators, 
but  authority  was  given  them  to  en- 
large the  time,  an  award  within  the 
ealarged  time  is  good,  though  it  do  not 
recite  that  the  arbitrators  did  enlarge 
the  time.  Oiorgev.Ltnaley,  8  E.R.  13 

19«  After  the  delivery  of  an  award  the 
arbitrator  cannot,  though  within  the 
time  limited  by  the  submission,  cor- 
rect a  mistake  in  the  calculation  of 
figures,  by  making  another  arK'ard. 

Iwvne  V.  £lnon.    8  £.  R.  54 

^0.  Where  the  costs  of  the  cause  and  of 
the  special  jury  are  separately  sub- 
mittal, the  arMrator  must  distinctly 
ardjudicate  upon  each,  or  the  award  i'< 
void.  Ibid. 

St.  An  award  that  each  party  pay  his 
own  costs,  and  that  certain  actions  be 
dUconfinuedt  is  final  and  good,  being 
in  effect  an  award  of  a  stet  processus. 

Blanchard  v.  Lilly ^ 
^  R.  V.  Blanchard.*  9  E.  R.  497 

S9.  An  award  directing  one  of  two  things 
to  be  done  in  the  alternative,  is  goo'i, 
if  either  of  them  is  capable  of  being 
performed  ;  and  in  such  ca^^e  it  is  iii- 
combent  on  the  party  to  perform  that 
part  which  is  capable  of  being  carried 
into  execution. 
Sbmnands  v.  Swaine.  I  W«  P.T.  549 


III.   Performance:    of   tn/arting^    at 
relieving  agahtst. 


(And  see  Attachment  III.  3.  Bail 

1.  23). 

1 .  A*  and  B.  in  1 797  assigned  to  the 
plaintiff  all  debts  due  to  them,  and 
gave  him  a  power  of  attorney  to  re* 
ceive  and  compound  for  the  same; 
under  which  the  plaintiff  in  1799  sub- 
mitted to  arbitration  the  matters  Hi 
di0epeuce  then  subsisting  between  his 
principals  and  the  defendants :  and  the 
plaintiff  and  defendants  promised  to 
each  other  to  perfbrm  the  awards 
The  arbitrators  having  awarded  a  siuin 
to  be  paid  to  the  plaintiff  ae  such  at- 
torney, he  may  matutahi  an  action  for 
it  in  his  Oum  name. 

Banfill  V.  Leigh  Sf  ah     8  T.  R.  57 1 

2.  An  attachment  for  not  paying  a  snni 
of  money  pursuant  to  an  award  can- 
ifot  issne  before  a  personal  demand  has 
been  made :  though  the  time  and 
place  of  payment  be  specified  in  the 
award. 

Bfandm  v.  Brandon.  X^.Sc?.  394 

3.  Upon  an  application  for  an  attach- 
ment for  non^performance  of  an  award, 
it  is  competent  to  the  parties  t& 
object  to  the  award  for  any  illegality 
apfKirent  upon  the  face  of  it,  though 
the  time  for  applying  to  set  it  aside  is 
expired.  PedleyvModdard,  7T.R.7.'> 

4.  But  the  court  will   not  listen  to  an- 
application  to  set  aside  an  award  for 
any  defect  whatsoever,  after  the  lime 
limited  by  the  8tal.9  4'  10  IV,  3.  r.  \5. 

7  T.  R.  73 

5.  Though  such  defect  appear  upon  the 
face  of  the  awarder 

Lowndes  v.  Lowndes.     1  £.  R.  27() 

6.  The  time  limited  by  that  statute  for 
setting  aside  awards,  made  under  sub- 
missions by  virtue  of  that  statute,  d«'e<» 
not  attach  on  awards  made  under  or- 
ders of  nisi  prius. 
Synge  Exec.  v.  Jervoise.   8  E.  R.  4(iG 

7.  A  party  cannot,  in  shewing  cause 
against  an  attachment  for  not  per- 
formhig  an  award,  impeach  the  award 
for  defects  not  appearing  on  it. 

Holland  v.  Brooks.    6  T.  R.  1 5 1 

8.  A  submission  to  an  award  between 
A.  and  B.  the  parties  on  the  record, 
having  been  made  a  rule  of  court, 
which  award  not  having  been  made 
in  time,  the  dispute  had  been  referred 
to  a  second  arbitrator  to  settle  by  B, 
and  C.  who  were  the  real  parties  iu 
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the  lait.  A6  attachment  can  issue 
against  JB;  for  not  obeying  the  award 
made  by  the  second  ar^trator,  be- 
cause the  reference  should  be  ntade 
by  the  parties  on  the  record;  and 
even  if  it  bad  there  should  have  been 
another  rule  to  make  the  second  sub- 
mission a  rule  of  court 

Owei^v.Hurd,  2T.R.643 

9*  And  as  the  court  had  uo  jurisdiction 
in  this  case,  they  could  not  go  into 
the  merits,  though  B.  consented  to 
wave  the  objection.  2  T.  R.  645 

10.  Where  in  an  arbitration^boud  the 
time  was  limited  for  the  arbitrator  to 
make  his  award,  and  the  declaration 
stated  that  such  time  was  afterwards 
enlarged  by  mutual  consent,  it  was  held 
that  no  action  could  be  maintained  on 
the  bond  to  recover  the  penalty  for 
iiot  performing  the  award  made  after 
the  lime  first  limited.  Broumv.  Good- 
man, E.  29  0. 3.  3  T.  R.  592,  n. 

1 1  •  An  agreement  to  enlarge  the  time  for 
making  an  award,  must  contain  a  con- 
sent that  it  shall  be  made  a  rule  of  court ; 
otherwise  uo  attachment  will  be  grant- 
ed for  not  performing  an  award  made 
under  it.  Jenkins  v.  Law.  6  T.  R.  87 
(But  see  anteL  4.) 

12.  A  motion  that  an  award  should  be 
referred  back  to  the  same  arbitrator 
to  reconsider  it,  on  the  ground  that 
he  had  not  sufficient  materials  before 
him  when  he  made  it,  must  be  made 
before  the  last  day  of  the  next  term 
after  such  award  made,  according  to 
Stat.  9  Sf  10  W.  3.  c.  15.  §  2;  al. 
though  the  arbitrator  be  not  charged 
with  corruption  or  undue  means. 

Zackary  v.  Shepherd.    2  T.  R.  781 

13.  An  award  that  the  defendant  shall 
pay  to  the  plaintiff  such  a  sum  of  mo- 
ney  unless    within    twenty-one    days 

,  (wlfich  was  after  the  lime  limited  f<)r 
making  the  award)  the  defendant 
shall  exonerate  himself  by  atBdavit 
from  certam  payments  and  receipts, 
in  which  case  he  was  only  to  pay  a  less 
sum,  is  ille^i  and  void,  because  un- 
certain and  inconclusive.      7  T.  R.  73 

14.  If  an  award  be  made  on  an  iui proper 
stamp,  and  no  application  be  made  to 
inforce  it,  the  court  will  not  set  it  aside. 

PreatoH  v,  Easttcood.    7  T.  R.  95 

1 5.  An  award  in  writing  and  under  seal 
need  not  have  a  deed  stamp,  unless. d^- 
litered  as  a  deed ;  if  only  delivered  as 
an  awards  it  is  sufiicieut  that  it  have 
the  award  stamp  of  10«. 

Brotcn  v.  Vauser.    4  £.  R.  584 


16.  An  award  which  is  required  to  bc^ 
made  in  writing,  fSic^fiiidreadjfto  he 
delivered  at  such  t  time,  is  complete 
if  made  in  writing  and  ready  to  be 
delivered  by  the  arbitrator  within  the 
timej  though  not  actually  delivered. 

4  £.  R.  584 

17.  The  Court  of  C.  P.  refused  to  grant 
an  attachment  for  non-performance 
of  an  award  pending  i  n  actioo  .broi^;bt 
on  the  award ;  or  to  allow  the  plain* 
tiff  to  wave  the  action  in.  order  ta 
apply  for  the  attachment. 

Badley  v.  Loveday,    1  B.  &  P.  81 

18.  That  court  gave  leave  in  the  first 
instance  to  enter  up  judgment  on  a 
verdict  reduced  by  award. 

Higgittson  v.  NeabUL  1  6^  &  P.  97 
19*  Where  a  verdict  is  taken  pro/ormS 
at  the  trial  for  a  certain  sum,  subject 
to  the  award  ef  an  arbitrator,  the  sum 
afterwards  awarded  is  to  be  taken  as  if 
it  had  been  originally  found  by  the 
jury;  and  the  plaintiff  is  entitled  to 
enter  up  judgment  for  the  amount^ 
without  first  applying;  to  the  court  for 
leave  so  to  do.  Lee  v.  Lingard* 
1  £.  R.  401.  Grimes  v.  Naish  I  B.  & 
P.  480.  Borrowdale  v.  Hitehmer.^  3 
B.  &  P.  244,  accordante:  Hayward 
V.  Ribbons.  ^E.R.  310,  sembleeonira. 

20.  The  sum  for  which  the  verdict  is 
nominally  taken,  in  such  a  case,  cannot 
be  considered  as  in  the  nature  of  a 
penalty  for  which  plaintiff  may  enter 
up  judgment,  and  thereby  levy  inte^ 
rest,  sheriff's  poundage,  &c.  He  can 
only  enter  up  judgment  for  the  sum 
found  by  the  arl^itrator.  1  £.  R.  403. 
1  B.  &  P.  480.  3  B.  &  P.  244,  and 
4£.  R.  310,  flcrorvf. 

21.  If  in  such  case  the  award  be  made 
befoie  the  term,  the  defendant  €lln  otdy 
impeach  it  within  the  four  first  days  of. 
term.  3  B.  &  P.  2^4 

22.  And  personal  service  of  the  award 
is  not  necciisary  to  warrant  the  issuing 
of  execution,  if  the  attorney  of  the 
defendant  has  been  served  wilh  the 
award.  3  B.  &  P.  244 

23.  Where  a  verdict  is  taken  for  a  certain 
sum,  subject  to  the  award  of  an  arbi«> 
trator,  be  cannot  award  a  greater  suns 
Uian  that  for  which  the  verdict  was 
taken ;  and  if  he  do,  no  assumpsit  by 
implication  will  arise  to  pay  even  to 
the  CNteot  of  the  verdict  so  taken. 

Bonner  v.  Charlton.    5  E.  R.  139 

24.  But  wliere  on  such  award  judg-* 
ment  was  entered  for  the  whole,  and  it 
appeared  that  part  of  the  sum  was 
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covered  by  a  conntervailing '  demand 
vrliich  I'cver  was  iu  dispute,  so  thai  only 
a  balance  lv;^s  than  the  amount  of  the 
venlkt  was  ultimately  to  be  \m\d  over, 
the  Court  of  C.  P.  reduced  the  judg- 
nient  to  the  amount  of  the  verdlcl  and 
granted  execut  ion  for  the  su  m  real  ly  due. 
Prentice  v.  Reed,     1  W.  P.T.  151 

IV.  Reference ;  what  may  be  referred. 

1.  Hereafter  it  is  recoraniended  thai 
where  the  parties  intend  to  refer  all 
disputes,  the  terms  of  the  refers ncTe  be 
**  of  all  matters  in  difference  between 
the  parties ;''  and  when  the  reference 
15  only  intended  to  be  of  the  matter  in 
the  particular  cause,  it  be  **  of  all 
matters  iu  difference  in  the  rause." 

Smith  V.  Muller.  3  T.  R.(S26 

9.  The  Court  of  K.  B.  refused' lo  make' 


a  submission  to  an  award  a  role  of 
court;  part  of  the  matter  agreed  to  be 
referred  having  been  niaide  %h^  subject 
of  an  indictment. 
Watson  V.  M'CuUum.    8  T.  R.  5^0 

3.  The  court  will  not  presume  that 
matters  in  difference  submitted  to  ar* 
bit  ration  by  an  assignee  of  debts  (and 
who  was  made  attorney  to  receive  the 
same)  arose  subsequent  to  the  deed 
under  which  the  assignee  was  empoWf 
ered  to  submit  the  same ;  but  such 
matter  may  be  pleaded  by  way  of  de« 
fence  to  an  action  for  the  money 
awarded.  8  T.  R.  57i 

4.  Where  by  the  nde  of  reference  the 
costs  are  to  abide  the  event  of  an 
award,  that  includes  the  costs  of  the 
reference  as  well'as  of  the  cause. 

Waodv.O'Kdly.    9Y^^.4^S 
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I.  On  Arrest,  or  re-Arrest  in  Civil 

Cases. 

1.  None  shall  be  holden  to  special  bail  in 
Dttinvt  or  Trover  withnnf  a  judge's 
order.     Reg.  Gen.  K.  B.  Hil.  48.  G.  3. 

9.E.  R.  325 
t.  It  is  jj^enenitly  8pe:king  no  objection 
to  bail  that  lliey  are  indemnified. 

Neat  v.  Allen.     1  B.  &  P.  21 

3.  But  the  C.»urt  ofC.  P.  rejected  bail, 
who  had  received  a  verbal  promise 
of  indemnity  from  the  defendants 
atf OS-net/;  given  time  to  put  in  fresh 
bail.  Greenjiliv.  IJopley.  1  l^.k  P.  103 

4.  Nr-ither  an  attorney  nor  a  clerk  to  an 
attorney  can  be  bail  to  the  action 
Ijalng  v.  Cnndail  1  H.  B.  76'.  Whe- 
ther the  clerk  be  articled  or  not. 

Cornish  v.  Ros9.     2  H.  B.  350 

li.  And  Plough  he  J)e  not  clerk  to  the 

defendant's  attorney. 

Redit  v.  Broomhead.  2  B.  &  P.  5fi4 

€.  It  is  not  sufficient  (ground  to  reject  a 

person  as  bail  that  he  is  described  **  of 

A.  in  the  county  of  B.,  gaol  keeper," 

f«r  he  might   be  a  corporation  gaol 

keeper,  and    so  have  nothing  to  do 

with  the  process  of  the  court. 

Faulkner  v.  IViae.    2  B.  <S^  P.  1 50 
7.  If  bail  be  put  in  without  any  descrip- 
tioo,  one  of  whom  afterwards  proves 
t^  be  a  derk  to  an  attorney,  the  plain- 
tiff may  treat  the  bail  as  a  nullity,  and 
take  an  assij^iment  of  the  iNiil-bond. 
Fanton  v.  Buggies.    1  B.  &  P.  Si6, 
WMteeir.AnSwsmitk.  2B.&P.4>9 
#.  k  K.  B.  the  pWutiff  must  exe«pt  to 


such  bail,  and  cannot  treat  it  as  a 

nullity.  R.  v.  Sher.  Surrey. 2  E.  R.  181 

Foxall  V.  Bowerman.  2  £.  R.  182 

9.  An  indorser  of  a  bill  of  exchange  may 
be  bail  for  the  drawer  in  an  action 
against  him  upon  the  bill. 

Harris  v.  Manley.  2  B.  &  P.  526 

10.  A  defendant  cannot  enter  into  the  re* 
cognizance  of  bail :  but  each  of  his 
bail  shall  bind  himself  in  double  the 
sum  sworn  to« 
Reg.Gen.C.?.E.36G,3.  1B.&P.530 

11.  Neither  the  bail  to  the  sheriff,  nor  a 
defendant  who  has  given  a  bail  bond, 
can  be  held  to  bail  in  an  aetion 
brought  by  the  sheriff  on  that  bond. 

Brander  fy  aL  v.  Robsan.  6 T.  R.  336^ 
MellUh  <Jr  al.  v.  Petkeiick.  8  T.R.  450 

12.  But  bail  in  the  original  action  after 
judgment  recovered  against  them  on 
the  bail  bond*,  may  be  holden  to  bail 
in  ad  ion  on  such  judgment. 

Prendergastv.Davis SfaL  ST.  R.  85 

13.  Bail  to  the  sheriff  are  liable  to  tlie 
plaintiff's  whok  debt  (without  regard 
to  the  sum  sworu  to)  and  costs,  pro* 
vided  they  do  not  exceed  ;he  penalty 
of  the  bail  bond. 

Mitchells.  Gibbons.  IH.B.7& 
Stevenson  v.  Cameron.  8  T.  R  28 
11.  And  80  is  the  sheriff  in  the  case  of 
an  attachment  against  falm  for  not 
bringinglin  the  body:  fpr  he  ought 
to  put  the  plaintiff  in  the  same  aitua- 
tion  as  if  good  bail  were  put  in  and 
justified.  ^ 

Fowlds  V.  Mackintosh.  1  H.  B.  233^ 

18.  But  the    court  vnll  relieve  him  on 

payment  of  what  is  duei  toJiK  extent 

Ik 
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of  the  penalty  in  the  hail  bond,  thongli 
less  than  the  plaintiff's  demand. 

R.  V.  Sher.  Middlesex.  3  E.  R.  6(>4 

16.  In  an  action  on  the  recognizance, 
the  court  wHI  stay  the  proceedings 
against  both  the  bail,  en  iwyineut  of 

-    the  sum  sworn  to  and  costs,  though 
less  than  the  damages  recovered,  or 
than  the  sum  named  in  the  process. 
Ciarke  v.  Bradihirw.  \  E.  R.  8() 

0*  P.  although  it  appeared  that  the  de- 
fendant, in  the  original  action,  was 
gone  abroad.  Tranel  v.  Riraz,  K.  B.  T. 
16G.S.  1  E.R.91,». 

17*  Where  bail  is  taken  under  a  judge's 
order  (in  C.  P.)  that  court,  contrary 
to  the  practice  of  K.  B.  holds  tach  of 
them  liable  to  double  the  suin'onlered ; 
considering  the  order  as  equivalent  to 
the  affidavit  in  other  cases. 

Dahlv.  Johnson.  I  B.  ^>:  P.  $0S 

18.  If  a  defendant  be  holden  to  bHil  under 
a  judge's  order,  a  material  fact  being 
concealed  from  the  judge  which  wnu Id 
probably  have  induced  him  to  refuse 
the  order;  the  court  will  on  applicu- 
tioQ  discharge  the  defendant,  evt*n 
though  there  was  a  suflicient  affiduvii 
of  debt,  independaut  of  the  order. 

Davis  V.  Chij^pmdaU.  I  B.&  P.  'J82 

19.  But  they  will  not  discharge  him  from 
a  detainer  lodged  against  him  by  a 
third  person  while  in  custody  under 
the  judge's  order.  2  3.  ^te  P.  28Q 

SO.  A  defendant  who  has  been  arrested 
in  a  foreign  country  may  be  arrested 
here  again  for  the  same  ciiuse  nf  action. 
Mauie  V.  Mwray.  7  'i\  R.  47<» 


aflidavit  to  hold  to  bail  were  adapted 
to  a  demand  in  trover  for  goods,  and 
the  second  for  money  had  and  receiv- 
ed. uO|^in  a  supposition  that  the  goods 
had  been  sold  by  the  defendant  sor  the 
plaintiff,  and  the  money  received  to 
his  use.   Imlay  v.  EHrfsm.  3  E.  R. 309 

24.  A  plaintiff  having  sued  out  writs  of 
tapifis  into  two  counties  and  arrested 
the  defendant  in  both,  who  gave  bail 
in  both,  the  Court  of  C.  P.  directed 
that  the  hail  first  given  should  stand; 
the  proceedings  on  ttie  second  arrest 
were  set  aside,  and  the  plaintiff  order* 
cd  to  pay  the  costs  of  those  proceed - 
injrs.  Bullock  V,  Monis,  o  W,  P.T.  67 

C5.  VVhere  a  cau^,  in  which  the  defend- 
ant has  been  holden  to  bail,  is  referred 
to  arbitration,  and  the  arbitrator 
awards  to  the  plaintiff  a  sum  exceed- 
ing 1 0/.  the  <leieudant  may  be  holden 
to  bnil  again  in  an  artiim  upon  the 
award.     Collins  v.  Powell.  2T.R.  7^6 

q6.  a  defendant  Hrrestefl,  held  to  hail, 
aitd  rendered,  and  afferwanis  Miper- 
seded  for  want  of  being  charf!ed  in 
execution,  cannot  be  held  to  bail  again 
upon  bills  of  exchange  given  by  hnn 
hefdre  he  was  rendered,  as  a  collate- 
ral security  for  the  damages  an<l  cost* 
recovered  against  him  in  the  foruivr 
actinn,  and  upon  an^rcenient  ft>r  a  s*ay 
of  execution  liil  default  made  in  pay- 
ment of  the  bills. 

IJtoiiel  V.  Dodd^  8  E.  R.  33  * 

27.  A  defendant  may  be  held  to  special 
hciil  in  an  action  on  a  judgment  for 
I(i/.  for  damages  and  coiU ;  though 


41.  The  Court  of  C.  P.  refused  to  dis-       the  ongioal  debt  ah  me  were  under  10/. 


charge  out  of  custody  a  defendant 
holden  to  bail  tor  a  debt  contracted  in 
England,  on  a  common  ap|)earanee. 
and  an  affidavit  of  his  having  bero:ne 
a  bankrupt  in  Ireland^  and  tlieic  ob- 
tained hb  certifirale;  hut  put  him  to 
plead.         Quin  v.  Keefc,  "Z  11.  C.5ou 

5^^.  In  general  a  dePenUant  cannot  be 
held  tt)  bail  twice  for  tlie  same  cause ; 
but  if  he  be  discharged  out  of  custody 
the  first  time  for  some  act  for  which  tJte 
plaintiff  is  not  answerable  e.  g*  an  al- 
teration in  the  warrant  to  arrest  by  the 
sheriff's  officer,  without  tlie  plaintiff's 
knowledge,  in  such  ca^te  the  defend* 
ant  may  be  again  held  to  bail  for  the 
same  cause  of  action. 

Housin  V.  Barrow,  6  T.  R.  21 S 

S3.  Aliter,  if  tor  defiiult  of  the  plain- 
tiff, in  not  declaring  in  time,  and  the 
second  writ  be  for  the  same  cause  of 
actik>n  in  substance  i  though  th«  first 


Lewis  V.  Pottle.  4T.  R.  570 
;?3.  llie  defeiidunt  having  been  hotdeu 
to  bail,  but  afterwards  diseha^ged  on 
a  comnuH)  A|>pc<trance,  on  account  of 
tLe  plaintiff  having  declared  on  a  dif- 
ferent cause  of  action  from  that  men- 
tioned in  the  writ  and  aihdavit.  the 
Court  of  C.  P.  held  that  he  might  be 
holden  to  hail  again  in  an  action  on 
the  judgment. 

D^C'Cour  V.  Read.  2  II.  B.  278 
'29.  If  a  defendant,  being  arrested  upon 
process  in  K.  B.  give  a  warrant  of 
attorney  to  confess  judgment,  and  be 
afterwards  holden  to  bail  in  C.  ^.*in 
i^n  action  upon  that  judgment,  the 
court  will  discharge  him  upon  a  conn 
mon  appearance. 

Sidkeld  V.  lands.  2  B.  &  P.  41 S 

30.  Where  a  defendant  was  arrested  on 

a  contract  tlie  It^gality  of  wbiph  was 

doubtful  (und«i:  7  G^  1«  &tat  i»  c.  f  1. 
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tee  AcUBBMBNTS,  II.)  and  which 
might  eventuaily  subject  tin^  filMintiff 
to  a  penalty;  the  Court  of  C.  P.  dis- 
charged the  defendant  on  eutering  a 
common  appearance. 

Sunuier  v.  Green,  I  H.  B.  301 
SI.  Where  »  ceriificdted  bankrupt  had 
been  hoi  den  to  bail,  for  a  debt  due 
lieft)re  h's  bankruptcy,  the  Ct)urt  of 
C  P.  refused  to  dischHr»e  hiui  on 
entering  a  counuon  a])pea ranee,  it  ap 
pearin^lhat  his  Cf^rtlHralewas  obtained 
byfraur).    Vincent  v. Brady.  2  H.B.  1 

32.  If  two  action;!  be  broucrlit  bv  tli»' 
same  plaint  iff  at  the  same  time  for 
causes  which  indy  be  joined  in  one 
acti'^n,  and  the  defendant  \%  holtJen 
to  bail  in  h(»lh,  the  court  will  compel 
the  plaintitf  to  consolidate  them,  an>: 
to  pay  the  costs  of  the  application. 

Cecil  V.  BriiTges.  Q  T.  R .  639 

33.  If  the  plaintiif  hold  two  defeni(Hiits 
to  bail  on  a  joint  writ,  and  declare 
an;ainst  them  seventlly,  the  court  will 
scl  aside  the  proceedrncfs. 

AIo^s  V.  Birch.  5  T.  R.  722 

II.  0/  the   Bail' Bond,    and    Adicnis 

thereon, 

I.  It  is  sufficient  to  state  in  the  condition 
the  names  of  the  parties  and  tlie  time 
and  place  of  the  defentlant'n  ap)tc-dr- 
ance:  if  (he  cause  of -action  be  added, 
it  may  be  rejecJe.l  as  9urplu$p.<re. 

Oiten  V.  Naif,     6  T.  R.  7^ '2 

^  Therefore  where  under  nn  origiual 
writ  iti  a  plea  of  trespass  on  the  case  on 
promises,  the  sheriff  took  a  bail-bond 
condition*  d  for  the  defendant's  ap- 
pearHuce  iu  a  plea  of  trespass ;  it  was 
h^-id  good.  6  T.  11.  702 

3.  A  bdl^-bond  given  t<j  I  he  sheriff  of 
Durham  under  a  writ  issued  iunnedi- 
ately  from  this  court  to  him  is  nor 
void;  though  the  Count  Palatine 
might  have  interposed  and  claimeil 
his  privilege. 

Jadcson  v.  Hunter,    6  T.  R.  7 1 

A.  If  it  appear  in  a  declaration  i  by  the 
assignee  of  the  sheritf  on  a  b.iil-bond, 
tliat  the  bond  is  void  by  the  provi- 
sions of  the  statute  23  H,  ().  c  9 
the  court  on  motion  will  arrest  the 
judgment,  after  verdict,  against  the  de- 
/endaat,  upon  a  pleaof  iiaite^f/irr^t/iii. 

2  T;  R.  56;9 

9.  If  a  ileclaration  on  a  bail-bond  con- 
clude, ''  whereby  an  action  hath  ac- 
'*crued  to  the  plaintiff  to  demand  and 
'« have  of  \h9  piiacipal/*  (instead  of  the 


bail),  and  state  Qon-pOyment  by  tha 
principal ;  it  is  bad  on  a  special  demur- 
rer.       Morgan^  Assignee  of  Sheriff', 
V.  Sargent,  one,  Sfc.     1  B.  &  P.  69 

6.  A  sheriff 's  bond,  stated  to  have  been 
taken  on  the  4th  November,  camU" 
tianedfor  the  defendants  appearance  nn 
the  mofvowofWi  Souls,  [scil,  3d.  Nov,J 
is  void  by  the  statute.         2  T.  B.  56^ 

7.  The  court  refused  to  order  a  bail- 
boiKl,  given  on  an  arrest  in  a  penal 
action,  to  be  cancelled  on  an  affidavit 
of  the  defendant  that  he  was  not  the 
person  who  had  incurred  the  penalty; 
and  they  left  him  to  his  plea  ia  abate- 
ment. 

S'jlter  q,  t.  v.  Shergold.  3  T.  R.  572 

8.  The  court  wilt  not  setaside  proceed- 
ifigs,  and  order  the  baii-bomi  to  be  d^ 
livcred  up,  because  a  defendant  has 
been  arrested  on  a  special  copious  ia 
whirh,  as  well  as  in  the  afiidavit  to 
hold  to  bail  the  initials  only  ofhis 
christiiii  name  were  inserted. 

HoweU  V.  Coleman.     2  B.  &  P.  466 
(And  see  Amendment  II. ,9.) 

J).  The  Court   of  C.  P.  heltj  that  the 
sherij^f-^ui^ht  sue  on  a  bail  bond  in  a  dif- 
ferent conrt  from  that  in  which  |he  ori- 
ginal action  was  brought. 
Newman  Sf  aL  v.  Faucitt,  1  H*  B.  £31 

IU.  But  the  Court  ofK.  B.  held,  that 
an  action  on  a  bail  bond,  by  the  officer 
to  whom  the  bond  was  given,  must  be 
brought  in  tlie  court  where  the  oiigi- 
nul  action  was  brought. 

Donatty  v.  Barclay.     8  T.  R.  152 

1 1.  Where  a  judgment  against  the  prin- 
cipal is  set  aside,  upon  coadition  that 
tile  hall-bond  shall  stand  as  a  security, 
the  bail,  if  sued  upon  the  bond,  are  en- 
titled to  a  rule  to  plead,  and  a  demand 
of  plea,  before  judgment  can  b«  signed 
against  tliejn. 

Evans  v.  Surman*    N.  R.  63 

\  2.  Final  judgment  may  be  entered  in  aa 
action  on  a  bail-bond  without  a  writ 
of  inquiry. 
Moody  V.  Pheetsant.  2  B.  &  P.  446 

13.  Though  the  proceedings  against  the 
bail  "hould  be  such  as  cannot  be  set  aside 
on  tlu  ground  of  irregul4irity,  yet  the 
court,  if  the  bail  apply  to  their  equitable 
Jurisdiction^  will  in  all  cases  stay  pro- 
ceedings on  the  bail-bond^  where  the 
plaintiffs,  by  their  neglect,  have  for- 
feited their  claim  to  institute  pro* 
ceedings  against  the  bail. 

Pigott  V.  Truste,     3  B.  &  P.  22i 

14.  When  the  bail  apply  ta  stay  pro- 
ceedings upon  the  bailrbond,  or  against 
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the  sheriff,  the;  need  not  swear  to  mer 
rits,  thouofa  Q  trial  has  been  lost. 

HardUty  ▼.  Siorrr.    N.  R.  )23 

15.  Where  two  only  of  three  joint  con- 
tractors are  sued,  the  coart  will  nut 
stay  proceedirgs  on  the  bail-bond,  un- 
less the  defendants  will  undertake  not 
to  plead  in  abatement, 

GQvett  V.  Johnson.     2  B.  &  P.  465 

16.  If  after  a  procedendo  to  carry  back  h 
cause  to  an  interior  court ;  the  plaintiff 

'  recover,  and  then  ^ue  out  a  scire  facias 
against  the  bail  below  and  they  remove 
the  proceedings  against  them  into  the 
Cpiirt  of  K.  B.  by  habeas  corpus,  that 
court  will  award  ^proctdendo  in  the  suit 
against  the  bail. 
Dixon  V.  Heshp  4r  al    6  T.  R.  s6o 

17*  No  bail-l)ond  taken  in  London  or 
Middlesex  nv^et  process  relurnabie  in 
C.  P.  on  the  first  return  of  a  term,  shnit 
be  put  in  suit  until  af^er  the  6th  d»y 
nor  bonds  taken  elsewhere  until  after 
the  9th-  day  in  full  term :  nor  if  undc  r 
process  retuniable  on  subsequent  re> 
tnms,  until  after  four  days  and  ei»ht 
days  respectively,  exclusive  of  the  re- 
turn day  of  the  process.  Reg,  Gen. 
C.  P.  f.  30  G.  3.  1  H.  B.  525, 6 

18.  After  default  made  in  not  putting  in 
special  bail  in  time,  it  is  not  enough 
that  bail  are  afterwards /^uf  m:  but  the 
plaintiff  may  take  an  »ssi?tunent  ot'the 
bail  bond  aud  proceed  theretm,  unless 
the  bail  be  alsojitfti/u^  though  not  be- 
fore excepted  to. 

Turner^.Cary^^aK  7E.R.607 

19.  Bail  above  having  been  put  in  and 
exception  entered  in  the  vacation,  notice 
of  justification  for  the  tiist  day  of  the 
next  terra  must  be  given  within  four 
days  after  such  excefition ;  and  surh 
notice  not  having  been  given  the  b<tiU 
bond  may  be  assigned, and  the  bail  be 
proceeded  against. 

Milhon  V.  King.  9  £.  R.  434 
80.  To  debt  on  a  bail-bond  it  is  no  good 
plea  that  the  action  was  brought  by  tlie 
sheriff  for  the  [)enefit  of,  and  as  tru>tee 
for,  the  stieriff's  officer  who  arrested  the 
defendant,  and  to  whom  the  defendant 
jMud  the  debt  and  costs,  and  who  ac- 
cepted the  money  to  paid  by  the  de- 
fendant in  full  satisfaction  of  the  bond 
and  fe^;  and  that  if  anv  damage  after- 
wards accrued  by  default  of  defen- 
dant's appearance  according  to  the 
condition  of  thebond|  it  vn^  occasioned 
by  the  sWiff 's  officer  not  paying  over 
the  debt  and  costs  to  the  plaintiff  in 


been  accepted  hy  ntch  plainllff:  Tar 
the  otiiper  h^d  no  interest  in  the  bond 
at  the  time  of  the  supposed  satisfac- 
tion received  bv  htm. 
Schofey  Sr  aL  v  Mearvs.  7  E.  R.  147 

21.  ITic  Court  of  C  P.  held  that  if  bail 
enter  into  a  recn^^nizance,  althouirb 
they  areevccptcd  to  and  never  justify, 
they  jilill  remain  liable. 

Bramwell  v.  Farmer,  1  W.  P.  T.  427 
But  see  post  Vt. 

22.  Where  the  defendant  in  the  action 
gave  a  cognovit  for  the  debt  and  costs 
|)ayiible  by  seven  in^hilnients  ;  and  af» 
tt-r  the  bail  were  fixed  an  act  passed 
for  diiciiarging  insolvent  debtors  in 
custody  tor  dehts  doe  at  a  rerlain  day^ 
prior  to  the  b»il  lieing  fived,  at  which 
day  three  only  of  the  in.st:ihnents  were 
payable  :  and  aftir^nrds  the  principal 
Wiis  dbrbarofd  utider  the  art,  when 
only  two  more  of  the  instainients  had 
become  payable:  y«'t  held  that  the 
bail  were  liable  for  the  whole  condem- 
nation-money;  the  entire  debt  quik 
debt,  being  due  instauter,  with  a  stay 
of  execution  only  for  certain  portioua 
at  certain  tiuics. 

Shakespeare  v.  PhllUps.  S  £.  R.  435 

III,  Scire  Fucias,  or  other  Proceedingo 
against  Bail 

1.  Where  there  is  only  one  scife  fatiaf 
against  bail,  and  the  proceiHlins^s  are 
by  bill,  tlwre  need  he  only  four  days 
exclusive  bf  tivcen  the  teste  and  return 
of  it.        Btll  V.  Jackson.  4  T.  R.  663 

2.  Where  the  defendant  was  sued  by 
original  in  London,  the  scire  facial 
against  the  Inil  must  be  sued  there  al»o; 
and  it  does  not  hc'p  the  plaintiff  who 
sued  out  the  scire  facias  in  AUddlesn\ 
thai  bail  had  by  mistake  been  |>ut  in 
there.     Hmris  v.  Cahart.  1  E.  R.  6o5 

3.  The  scire  facias  against  bail  must  lie 
four  days  in  the  odice,  as  well  where 
scire  feci  is  returned  as  nihU. 
nUifomv.MasonyMAG.Q  lE.R.S9,»i 

4..  If  the  second  writ  of  scire  facias  be 
in  propf  r  time  on  the  file  in  the  shcr 
riff's  office,  that  b  aiiificieot  to  war- 
rant proceedhigs>"a|[^iust  the  bail, 
though  it  were  not  entered  in  the  scire 
facias  boo)c  in  the  sheriff's  office,  which 
is  merely  a  private  book  for  his  own 
convenience. 

Hey  wood  v.  Etnnard*  5  E.  R.  57Q 

5.  The  court  set  aside  the  proceedings 
in  sc^ facias  against  bail,  because  liiej 
were  summoned  only  an  hour  before 


the  onginal  actioD,  ^V^h  fi^4  A^^      1|>^  ^'^^^^  ^^^  ^^  ^^^  ce'.uni-day.  (Buf 
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see  pat  J,}  AoH  the  slieriff*s  return 
of  Mcire  feci  does  not  tfstap  the  bail 
from  shewing  that  Ihey  were  «iiituiioii 
cd  so  t;ite  on  the  rcturn-d-ay,  that  they 
couid  not  bring  in  their  principal  be- 
fore the  rising  «if  ihe  comi. 

Webb  V.  Harvey,  2  T.  R.  7S7 
Pool  V.  Hills.  K.  B.  £.  16  G. 3. 

2  T.  R.  758,  «. 
S*  But  by  the   settled   practice  of  the 
courti  it  is  siifl^cient  if  the  bail  be  sum- 
moned anj^  time  before  the  rising  uf  the 
court  on  the  return  day. 


the  principal  on  the  appearance  day  of 
the  return. 

Fletchers.  AingelL  2  H.B.  I17 
But  the  surrender  must  be  before  the 
rbing  of  the  court. 

Lardner  v.  Bassage,  2  H.  B.  593 

4.  The  court  will  not  eiilar(;e  the  time  for 

bail  to  render  their  principal,  on  the 

ground  that  he  could  not  be  removed 

wttlrout  endant^ering  his  life. 

Wynn  v.  Petty.  4  E.  R.  102 
Nightingale y. Lowry.K.B. E,  19  G.3 
cited.  4  E.  R.  102 


Clark  V.  BraMiaiv.  1  E.  R.  8615.  Nor  on  the  ground  of  the  unwarrant- 


7*  And  there  is  a  mistake  in  the  report 
-  of  the  case  of  Webb  v.  Harvey  (^s^e 
5.  ante)  in  stating  the  notice  to  the 
bail  to  have  been  beforey  hs  in  fact  it 
was  not  served  till  a/ttr,  the  rising  of 
the  court.  1  £.  R.  88,  9 

8.  The  plrfintiff  may  sue  out  a  writ 
against  the  bill  on  their  rec^gtii/ance, 
on  the  return -day  of  the  ca,  aa,  aguinst 
the  principal. 

Shivers  v.  Brooke.  8  T.  R.  628 

9.  The  Court  of  C»  P*  set  aside  proceed- 
ings against  bail,  b«*cause  the  ea.  sa. 
was  tested  of  a  term  prior  to  that  in 
which  judgment  was  si^rned  against  the 
principal.    Gawler  v.  Jolly,  1  II.  B.  74 

10.  But  it  is  imniHterial  the  capias  adre- 
wpondeudvm  acainst  the  bail  being  test- 
^Qf9.  day  piior  to  the  return  of  the 
ea.  sa,  agaiiibt  the  principal,  if  in  fact 
k be  not  sued  out  till  Hft«r. 

Pinero  v.  Wright.  2  B.  &  P.  23.5 

•  }1.  In  the  Court  of  C.  P.  no  ca,  sa.  \w^ 

on  a  judgment  on  a  sci.  fa.  against 
bail;  for  in  that  court  the  bail  onlv 
undertake  that  the  condminatiou-mo 
liey  may  be  levied  of  their  goods,  &c. 
and  the  execution  is  always  elegit,  or 
fi,  fa.  The  practice  is  otherwi^se  in 
K.  fi.  wliere  a  ra.  «o.  is  permit  fvd. 
Jroughion  v.  Clarke  &^  n/.  VV.  P.  T.  1 1 3 

IV. .  Surrender  of  Principal. 

\.  Bail  may  render  tiie  prlncifml  before 
the  reti|rn  of  a  rule  against  the  >hifrifl 
to  bring  in  the  liody,  before  they  ha^e 
justified,  giving  notice  of  such  surren- 
der to  tlie  plaintiff's  attorney. 
Reg.  Gen.  K.B.  T.  33  G.  3. 5  T.R.63S 
(See  Hally.  Walker.  1  H.B  36s 

•  9.  So  the)'  may  render  the  principal  after 

an  assignment  of  the  bail-bond,  t^hough 
they  have  not  justiAed. 

Edwin  V.  Allen.  5T.R  401 

.9,  Bail  sved*  on    their  recognizance  by 

attacjimeat  of  privilejj^y   mav  render 


able  arrest  aiid  detention  of  the  prin- 
cipal by  a  fbreign  enemy. 

Grant  v.  Fagan.  4  E.  R.  189 
6.  For  the  bail  are  not  excused  fnmi  the 
performance  of  the  condition  of  the 
bond,  merely  because  the  render  has  be- 
come impossible  without  any  default  of 
theirs;  but  only  when  it  has  become 
so,  by  the  act  or  law  of  our  own  state, 

4  E.  R.  190 
7*  But  it  seems  the  courts  would  enlarge 
the  time  of  render,  in  order  that  the 
examination  of  the  principal,  a  bank- 
rupt, mi^ht  be  previously  complied : 
no  prejudice  ensuini^  therefrom  to  the 
plaintiff.  Maudes.  Jowett  3  E.  R.  145 
(See  same   point,    Glefidining  v. 
Robinson.     I  W.  P.  R.  320 

8.  Proceedings  may  be  staypd  on  a  bailr 
bond,  on  payment  of  costs,  though 
the  bail  surrender  the  principal  with? 
out  having  justifii'd. 

Meysey  v.  Carnell.    6  T.  R.  534 

9.  Bail  who  are  excepted  to,  and  do  not 
justify  on  the  day  appointed,  cannot  af- 
terwards surrender  the  principal,  being 
thereby  out  of  court ;  hut  the  defeiw 
daut  being  in  point  of  fact,  in  custody 
before  the  assignment  of  tht*  bail-fiondy 
the  Court  of  K.  B  set  aside  proceed? 
ings  On  payment  of  costs, 

Hardwick  v.  Bluck.    7  T.  R.  297 

10.  But  the  Court  of  C.  P.  hassince  held 
that  bsi!  may  render  the  principal,  after 
having  failed  to  justify  on  the  day  for 
which  notice  of  jiistiticatiou  ha^  beeq 
given  :  and  if  they  do  surrender  the 
principal,  and  the  plaintiff  after  notice 
thereof  take  an  ass  gnment  of  the  bail- 
bond  aqd  proceed  thereon,  the  court 
will  set  aside  the  proceedings  with  the 
costs  of  tlie  assignment. 

Seaver  v.  Sprnggon.  2  N.  R.  B5 

11.  If  the  principal  be  sifrrendered  in 
time,  though  the  bail  pniit  to  giv^ 
reguUr  t)Otipe  of  it   tp  the  plait^tiff. 
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in  consequence  of  which  be  proceeds 
upon  the  bail-bond/ the  bail  may  ap- 
ply to  set  aside  the  proceedings  on  pay- 
ment of  costs  even  after  execi\Uou  le- 
vied, and  ihc  money  is  in  the  sheriff's 
hands. 
Lepine  ft-  ff^  v,  BarrAtL  8  T.  R.  222 

J2.  If  ^.  being  arresled  by  J5.  on  pro- 
cess of  C.  P.  ^ve  bail  to  the  sheriff,  and 
before  the  return  of  the  writ  being 
again  arretted  by  C.  is  committed  to 
the  Fleet  pri«(on,  aAer  which  B*  take^ 
an  assignnit'nt  of  the  bail-bond,  and 
proceeds  thereon,  the  court  will  stay 
such  proceedings ;  but  will  not  make 
B.  pay  costs,  for  ihey  will  not  try  upon 
affiduvit  whether  he  knew  or  not  that 
A»  was  in  cu^todr,  but  will  cousiilcr 
him  ignorant  of  ihiit  fact,  unless  not  let 
of  surreiuliT  has  been  regularly  givin 
Harden  r.  Hennem.     3  b.  vS:  P.  V.^C 

f3.  if  on  exception  to  bail  nuiiic  be 
given  c»f  other  bail ;  only  one  ol  whou: 
justifies,  and  the  uames  of  the  lorn.er 
still  remain  on  the  bail-piece,  such  for- 
mer may  surrender  the  principal. 
R.  V.  the  Ska^^  of  Esse^r.  5  T.  R.  633 

J4.  So  the  Court  of  K.  B.  held  tliut 
though  one  bail  only  hati  justified,  Hiid 
time  had  been  refused  to  justify  ann- 
Iher,  they  may  competent  to  surren- 
der^   Anonynums^  K,  B.  £.  40.  G.  3. 

N.  R.  138,  «. 

15.  And  that  even  ball  rejected  while  on 
the  bail  piece  are  competent  to  sur- 
rtnder.  Ibid. 

16.  But  the  Court  of  C.  P.  held  that 
bail  rejicted  are  no  bail,  and  cannot 
surrender.    Mills  v.  Head.  N.  R.  137 

17.  If  the  defendant,  who  has  given  a 
bail-bund,  surrender  him^elf  to  the 
sheriff  before  the  return  of  the  writ, 
the  bail-bond  may  be  given  up,  and 
it  will  be  considered  as  if  no  such 
bond  had  been  given. 

Janes  v.  Lander.    6  T.  R.  753 
IS.  But  he  must  give  notice  of  such  sur- 
render* Maddocks  ^  aL 
V.  Bnlleock.     1  B.  &  P.  325 

19.  And  it  is  optional  with  the  sheriff 
whether  or  not  he  will  accept  the  sur- 
render, in  di-^charge  of  the  bail- 
bund,  befi^re  the  return  of  the  writ. 

1  £.  R.  383 

20.  Wherei  a  plaintiff  being  arrested, 
Was  remained  sc»me  time  in  custody, 
and  then  a  bail-bond  has  been  taken, 
it  may  he  cancelled,  if  the  dr fendaut 
return  into  the  sheriff's  custody  before 
the  return  of  the  writ. 

Stamper  y  MiUboume.  7  T.  R.  129( 


21.  Bail  above  maiy  be'  ptit  in»  and  th« 
principal  be  surreBderedftr/brKhereturd 
of  the  writ,  and  the  plaintiff  cannot  af« 
lerwards  proceed  on  the    bail-bond. 

Hyde  V.  Whiskard,  8  T.  R.  456 
But  see  Huggins  v.  Bambridge,  and 
Newton  v.  Lewis.     8  T.  R.  457,  8,  n. 

22.  The  principal  surrendered  to  the 
gaoler  at  the  county  gaol,  in  dis- 
charge of  his  bail  to  the  sheriff,  be- 
fore t2  o'clock  on  the  first  day  of 
term,  being  the  return-day  of  the 
writ,  and  the  under-sheriff*  »ignilied 
his  assent  to  the  surrender  by  retura 
of  post  the  next  day,  at  the  distance 
of  17  miles ;  the  plaintiff'  having  after* 
war<ls  taken  an  assignment,  with  notice 
of  such  surrender  and  having  com- 
menced the  proceeding  against  the 
bail,  the  court  of  K.  B.  ordered  the 
proceedings  on  the  bail-bond  to  be 

stayed. 
Plimpton  v.  Howell.     10  £.  R.  100 

23.  The  court,  on  the  application  of  the 
defendant's  hail,  granted  a  habeas  coiyus 
to  the  sheriff  of  i/.  in  whose  custody 
the  defendant  was  under  a  charge  of 
felony,  to  bring  him  up,  in  order  that 
he  might  be  surrendered  by  his  bail. 

Sharp  v.  Sheriff    7  T.  R.  226 

24.  A  lunatic  may  be  brought  up  by  Atf- 
beas  corpus  from  St.  Luke*s  hospital  to 
be  surrendered  in  discharge  of  bis  bail. 

Piflopy.  Sexton.    3  B.  &  P.  550 

'26.  One,  who  was  committed  to  AVuv 
gate  by  romniissioners  of  a  bankrupt^ 
must,  for  the  purpose  of  being  surren- 
dered by  his  bail  in  a  civil  suit,  be 
brought  up  by  habeas  corpus  issued  on 
the  crown  side  of  the  court,  on  which 
side  also  must  be  taken  the  subsequent 
rule  for  his  surrender  in  the  action;  his 

'  commitment  pro/onnd  to  the  marshal, 
and  his  recommitment  to  Newgate, 
charged  with  several  matters. 

Taylor's  case.    3  E.  R.  232 

26,  Bail  above  may  justify  the  breaking 
and  entering  an  bouse  (the  outer  door 
being  open)  in  which  the  principal  re* 
sidesj  in  order  to  seek  for  him»  for  the 
purpose  of  rendering  him. 

Sheers  v.  Brooke.    2  H.  B.  1 20 

17.  If  upon  the  return  ofnon  est  inventtm 
to  the  en.  sa.  the  plaintiff  proceed 
against  the  bail,  and  deliver  a  declara- 
tion conditionally,  the  bail  cannot  ap- 
ply to  the  court  to  stay  proceedings, 
on  payment  of  the  debt  and  costi 
of  the  original  action  only,  but  miis| 
also  pay  the  costs  of  the  second  action, 
though  the  bail  tendered  the  ori|pal 
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damages  and  costs  before  the  end  of 
eight  days  from  the  return  of  the  ca. 
$a.  within  which  time  by  the  practice 
of  the  court  they  might  have  dis- 
rharged  thtMiiselves  by  surreuderiiig 
their  principaK 

Perigal  v.  Mellikh.    5  T.  R.  S63 

SS.  Where,  after  due  notice  of  render  uf 
the  principal,  the  phiintitl'still  proceeds 
against  the  bail  in  the  action  of  debt 
upon  the  recognizance,  because  no 
offer  was  made  by  them  to.  pay  (he 
costs  in  the  suit  Against  them,  nor 
any  rule  obtained  by  tliem  to  stay  pro- 
ceedings in  the  action  against  them  on 
payment  of  costs;  held  the  subsequent 
proceedings  irregular,  being  contrary 
to  the  rule  of  court  Trin.  ^1  Ann, 
wliich  says  that  on  such  notice  of  ren- 
der ail  further  proceedings  against  the 
bail  shall  cease. 

Bpme  V.  Aguilar,    3  E.  R.  306 

S9*  If  proceedings  be  commenced  upon 
a  recognizance  «)f  bail  immediately 
upon  the  return  of  the  ca,  sa.  the 
Court  (C.  P.)  will  not  stay  them  but 
upon  payment  of  the  costs,  tli:iiigh  the 
principal  be  surrendered  within  the 
four  days  allowed  by  tlie  practice  of 
the  court. 

Abbott  V.  Rowley.  3  B.  &  P,  13 
0.  If  .an  action  be  brought  in  K.  B. 
against  bail,  on  a  recognizance  of  b ui! 
taken  m  C.  P.  they  have  the  same  in- 
dulgence (of  eight  days  in  full  term 
after  the  return  of  the  writ  against 
theui)  to  render  the  principal  as  if 
the  recognizance  had  been  taken  in 
K.  B.  Fuher  v.  Branscooibe.  7  T.  R.  355 

31.  In  the  Court  of  K.  B.  the  bail  have 
ei^ht  days  in  which  to  render  the 
prmcipal,  from  the  return  of  that  writ 
on  which  there  is  an  effectual  proceed- 
ing against  them. 

Wilkinson  Sf  aL  v.  Taw.  8  T.  R,  422 

32.  Therefore,  where  the  plaintiff  ^led 
the  bail  on  their  recognizance  who  did 
not  render  the  principal  within  eight 
days,  and  Iheu  the  plaintiff  died  (after 
plea  and  demnrrer  in  that  action) 
.and   his  executors    brought  another 

action  against  the  bail ;  it  was  ruled 
that  the  bail  had  eight  days  from  the 
return  of  the  process  in  the  second 
action,  in  which  to  render  the  prin- 
cipal 8T,R.422 
$3.  So  in  the  Court  of  C.  P.  where 
bail  served  with  process  on  his  recogni- 
sance died  before  the  quarto  die  postf 
and  fresh  prooesaissued  against  his  exe- 
cotors^  iji  was  held  that  tkejf  had  until 


the  qumio  dk  poti  of  the  necond  wrh> 

to  surrender  the  principal.     Meddows- 

croft  V.  Sutton  Sf  aL     1  B.  &  P.  6l 

V,  What  else  $hall  disckarge  the  Bail. 

1.  A  cognovit  by  the  principal,  without 
notice  to  the  bail,  does  uot  discharge 
the  iKiil. 

Hodgson  V.  Niigent.    5  T.  R.  277 

2.  The  court  permitted  an  tjconeretur 
to  be  entered  on  the  bail-piece,  the 
defendant  being  under  sentence  of 
trausportatioQ  for  a  felony. 

Wood  V.  Mitchell.    6  T.  R.  247 

3.  A  sea!imu  being  out  upon  bail  on  pro* 
ce.^s  for  a  debt  under  20/.  was  im« 
pressed  into  the  King's  service,  and  as 
he  would  have  been  entitled  to  his  dis- 
charge if  in  custody,  by  virtue  of  32 
G.  3.  e,  33.  §  22.  tlie  court  on  applica- 
tion of  the  bail  ordered  an  exoneretur 
to  be  entered  ou  the  bail  piece,  uistead 
of  granting  an  habeas  corpus. 

Rohertaon  v.  Patltr$m.  7  E.  R.  405. 

4.  The  Court  of  K.  B.  refused  to  order 
an  exoneretur  to  be  entered  on  the  bad- 
piece,  on  the  <![round  that  the  debt  was 
contracted  while  the  defendant  was  re- 
sideut  m  a  foreign  country,  and  before 
he  became  a  baukrupt  by  the  taws  of 
that  country,  though  he  had  obtained 
his  certificate  there. 

Pedder  v.  M' Master.     8  T.  R .  609 

5.  Aud  the  court  dbiinj^iiished  the  above 
fr«)ni  the  cune^oi  Balluntine  v.  Golding, 
M.  24  G.  3.  4  T.  R.  185,  «.)  where 
plaintiff  as  well  as  defendant  resided 
in  Ireland  at  the  time  of  the  defen- 
dant's bankruptcy  there.  8  T.  R.  609 
(And  seeante^  Div.  1.) 

6.  The  court  will  not  discharge  a  de- 
fendant on  a  common  appearance,  on 
the  i^rouml  of  his  having  obtained  his 
certificate  as  a  bankrupt,  and  tiie  debt 
being  thereby  barred,  if  the  v.ilidify  of 
the  certificate  is  meant  to  be  disputed. 

Stacy  V.  Federici.    2  B.  «!k  P.  390 
(And  see  ante^  I.  28.) 

7.  Bail  cannot  plead  the  bankruptcy  and 
certificate  of  their  principal  in  their 
own  discharge.  Beddome  v.  Holbrogkc^ 
T.  39  G.  3.     I  B.  &  P.  450,  n.  Don- 
nelly y.  Dunn,  ib.    2  B.  <!i:  P.  45 

8.  If  the  principal  die  after  the  return 
of  the  ca.,  so.  and  before  t^e  return  be 
filed,  the  bail  are  fixed,  aud  the  court 
will  not  stay  the  filing  of  the  return  in 
favour  of  the  bail. 

RawliMon  v.  Gun$ton,    6  T.  R.  284 

9.  Where  the  substantive  cause  of  a<;tion 
did  not  require  special  bail  without 
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a  jiid<;e*s  order,  and  the  plaintiflf  held 
tlie  deftfiutai.t  to  bail  ou  ilie  niotiey 
counts  and  did  not  recover  tbereou, 
the  Court  of  C.  P.  ordered  an  exone- 
retur  to  be  entered  on  the  bail-pifce. 
CastceU  v.  Coare.  2  W.  P.  T.  107 
10.  One  nf  two  defendants  having  been 
holden  to  bail   in  Trinity  term,   the 
plaintin  proceeded  to  outlawry  against 
the  other,  and  delivered  a  declaration 
B|;Hinst  the  former  on  the  first  day  of 
lister  term,  not  having  obtained  a 
rule  for  time  to  declare :  the  Coutt  of 
C.  P.  held  that  the  cause  was  out  of 
court,  and  the  bail  entitled  to  an  exo- 
neretur.Sykts  v.Bauwtns.  ?  N.  R.  404 

"SI.  Writ  of  Error;  its  Effects  as  fkey 
relate  to  the  Ball :  and  of  Bail  on, 

1.  Where  a  ca.  aa.  is  returnable  against 
the  principal  nn  a  particular  day,  bi^- 
fore  which  a  writ  of  error  is  allowe.i 
and  served  ;  timt  operates  as  a  super- 
wedeas  to  any  proceeding  against  the 
bail,  though  the  rj.  sa.  has  lain  ionr 
days  in  the  office  liefore  the  allowance 
of  the  writ  of  error. 

Perry  v.  Campbell   3  T.  R.  390 

12.  A  writ  of  error  allowed  is  a  ^uper- 

'  udtas  ill  law  to  all  further  proceediiigi 
in  the  court  below;  and  ihciefore 
proceedings  were-  set  aside  with  costs 
for  irregularity  where  the  ea.  sa.  was 
returned  after  notice  of  such  alluw- 
ance  though  on  the  same  duy,  an<l  sci. 
fa,  afterwards  takm  out  against  the 
bail.    Miller  v.  Newbald.  1  £.  H.ObO 

3«  A  writ  of  error,  though  uot  rerunied, 
IS  of  itself  a  supersedeas;  and  may  be 
pleaded  by  the  bail  to  have  been  ii- 
sued  aiid  allowed  after  the  b«uing  and 
liefore  tho  return  of  the  ca.  sa.  against 
the  princi}ial,  so  as  to  avoid  proceed- 
ings against  them  in  scire  facias  upon 
the  recogniieanre  of  bail  pmsecuted  af- 
ter a  return  by  the  sheriff  of  nan  est  in- 
renidis  made  pending  such  writ  of  er- 
ror.    Sampson  v,  Bryan,  2  £.  R.  43p 

4»  Upon  a  writ  of  error  sued  out  by 
the  principal  after  the  bail  are  fixed, 
and  proceedings  against  them  ia  scire 
facias,  tlie  court  will  only  stay  pro- 
ceedings  against  tbe  bail  pending  the 
vrit  of  error  on  t|ie  terms  of  the 
bail's  undertaking  to  pay  tbe  con- 
demuation  inooey,  aod  tbe.  costs  of 
the  scire  fadas,  aod  (if  it  be  a  case 
in  which  tbeie  is  bo  bail  in  error)  tu 
pay  the  costs  alto  of  tJie  writ  of  error 
judgment  sbouid  be  alRroied. 


5.  On  the  qnttrtor  die  post  of  tbe  return  of 


the  ca.  sa,  against  the  piineipal  tbe  bail 
are  fixed ;  aod  if  after  wsX  time  they 
apply  to  stay  proceedings  against  thenn 
selves  penmiig  a  writ  of  error,  the 
Court  (C.  F.)  will  only  grant  the  a|v 
plication  on  their  undertaking  to  pay 
the  condemnation  nionev,  and  the 
costs  of  the  acticm  against  themseivesy 
of  the  application,  and  (where  there  is 
no  bail  in  error)  «>f  the  proceedings  in 
error.  Copous  v.  Blyton,  N.  R.  67 
6«  Where  a  writ  of  error  is  allowed  be* 
fore  the  expiration  of  the  time  per« 
mitted  to  the  bail  to  render  their  prin- 
cipal, the  bail  arc  entitled  to  stay  the 
proceedings  against  them  |)endiiig  the 
writ  pf  error,  on  the  temis  of  under* 
taking  to  pay  the  damages  recovered, 
or  to  surrender  the  defendant  within 
four  d»\$  «if  the  determination  of  the 
writ,  if  detenniued  in  favour  of  the 
original  plaintiff. 
Sprang  v.  Monpritatt.  1 1  E.  R.  3 16 

7.  The  bail  to  the  action  are  not  liable  to 
pay  the  costs  of  a  writ  «>f  error. 

Yates  V.  Dous^han,  6  T.  R,  «8S 

8.  Tbe  same  persons  wlit»  were  bail  in  the 
Court  of  B.  R.  may  jiistify  again  as 
bail  upon  u  writ  of  error  returnable  in 
parliantent. 

Mtniin  v.  Justice.  8 T.  R.  (Sso 

9.  A  rccoguiziince  entered  into  by  the 
bail  in  error  without  tbe  principitl  is 
good.    DixoHv,  Dixon,  2  B.  c^  P. 443 

10.  If  on  a  bond  debt,  double  the  turn 
secured  by  the  bond  be  the  sain  for 
wbicl)  the'  bad  bind  themselves  in  the 
recognizanre  in  error,  it  is  sufficient, 
though  a  further  sum  be  due  for  imp- 
rest and  costs,  and  nominal  damages 
have  been  recovered.  .    2  B.  &  P.  4*3 

1 1.  Bail  in  error  must  be  put  in  withiu 
four  days  after  fisral  judgment  signed, 
without  referetxe  to  the  time  of  tbe 
allowance,  or  serving  the  copy  of  it. '  / 

Jaquts  V.  Nixon.  I  T.  R.  2/9 

12.  \  defendant  has  lour  clear  days  after 
final  judgment  to  fmt  in  bail  in  error. 

Bennett  v.  Mehols.  6  T.  R.  121 

13.  It  is  not  necessary  under  stat  3  Jac.  I  • 
e,  8.  to  give  bail  in  error  on  a  judg- 
ment, though  in  debt,  for  goods  sold 
aod  delivered,  and  on  an  account 
stated.  Alexander  v.  Biss.  7  T.  R.  449 

14.  Tliough  such  judgment  were  by  de- 
fiiiilt.    Ablettv.  Ellis.     1B.&P.2^9 

15.  Nor  on  sucb  judgment  on  a  count  on 
a  promissory  note.   - 

Trier  v.  Bridgmmk.  2  E.  Ri  359 


^ndwmm  t.  JUmrs Sfol.SE.  R.54l){  16.  To  bring  m  case  within  tke  statute. 
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the  court  must  see  distinctly  that  a  spe- 
cific contract  has  bten  entered  into. 

1  B.  &  P.  249 

IT'  The  statute  should  be  construed  li- 
beraPv.  1  B.  &  P.  ?  ip 

18.  iWCourt  of  K.  B.  held  that  biiil  in 
error  was  not  necessary  upon  this  sta- 
tute, 3  Joe,  1 .  in  debt  on  bond,  con- 
ditioned f  T  the  payment  of  money, 
and  aho  for  |>erforn)ing  all  covenants 
in  a  mortgage  deed. 
Butler  V,  Brushfield.  10  E.  R.  40? 

ip.  If  there  he  one  c<»unt  in  the  declara- 

linn  for  which  debt  woidd  not  lie  at  the 

time  of  making  j>tat.  3  Jac.  I.e.  8.  n<> 

bull  in  error  is  required.   2  K.  R.  g6'0 

IVtbh  V.  Geddes,  1  W.  P.  T.  54(» 

20.  Where  a  writ  of  error  is  brought  up 
on  a  judgment  on  demurrer  in  the  ra.^e 
of  a  scire  facias  sued  out  pursuiuit  to 
the  statute  8  and  9  W.  3.  c.  11.  §  8. 
Bail  in  error  is  not  required. 

Sparks  V.  O  Kelly,  1  W.P.T.  1 68 

21.  As  the  bail  in  error  cannot  surrender 
the  principal,   they    are    not  entitled 
to  relief,  though  flic  principal  become 
a  bankrupt  penHim:  the  writ  of  error. 
Sauthcoat  v.  Brailhwcite.  1  T.  R.  6*24 

22.  If  a  defenHant  in  error,  on  jude- 
ment  being  afhrmed,  lake  in  execution 
the  body  of  the  plauitdf  in  error,  for 
debt,  damagvs,  and  costs  in  error,  lie 
docs  not  ttiereby  discharge  the  bail  in 
error,  but  may  sue  them  on  their-recog 
nizancc.  Perkins  y. Petit,  2  B.^  P.44(; 

23.  Bail  in  error,  who  were  excepted  to 
and  did  n<il* justify,  were  relieved  from 
proceedings  against  them,  though  no 
other  bail  had  been  put  in  ;  hut  they 
were  made  to  pay  the  costs  to  the  time, 
the  plaint] 0  having  been  induced  by  for- 
uivr  cases  to  proceed  against  them. 

Gould d^  al.  V.  Holmstr&tn,  7  E.R.  *80 
But  see  ante,  Div.  11. 

VIL  BmI  in  Criminal  Cases. 

1 .  Upon  articles  of  the  pe}>ce  being  exhi- 
bited, the  court  may  require  bail  for 
su^'h  a  length  of  time  as  they  shall 
think  necessary  ix)r  the  preservation  of 
the  peace,  and  are  not  confined  to  a 
twelvemonth. 

R.  ▼.  B&wes,  1 T.  R.  69^ 

2.  Where  the  court  had  at  first  required 
biiil  fop  fourteen  years,  the}  after- 
WBrd!»  lessened  the  time  to  two  years 
on  its  appearing  to  them  that  an  in- 
formation was  depending  against  the 
defendant  on  the  same  account,  which 
Biait  Decdssa^Jy  tie  dUermioed  withm 
tkat  time,  1 T,  R.  69^ 


3.  Although  it  be  not  necessary  to  state, 
in  a  warrant  of  commitment  for  fe- 
lony, that  the  act  was  ^oxxt feloniously  : 
yet  unless  it  sufficiently  appear  to  fhe 
court  that  a  felony  has  been  commit- 
ted,  they  are  bound  to  bail  the  defen- 
dant. R.  V.  Judd:  2  T.  R.  255 

4.  Though  a  warrant  of  commitment  for 
ft'lony  be  informal,  jet  if  the  corpus 
delicti  appear  in  the  depositions  re- 
turnefi  to  the  court,  they  will  not  bail, 
but  remand  the  prisoner. 

/e.  V.  Marks.  3  E.R.  157  ' 

5.  The  court  have  a  ri'^ht  to  bail  the  ac- 
cused in  all  cases  of  felony,  even  of 
murder,  if  they  ste  occasion,  where 
there  is  v^ny  doubt  either  on  the  law  or 
fact  of  the  case.         S  E.  R.  l63,  4,  5 

6.  When  the  House  of  Lords  adjudge 
that  any  matter  is  a  breach  of  privi- 
lege, their  adjudication  ou  the  party 
accused  is  a  conviction,  and  no  court 
can  bail  him.   /?.v./7oirer.  8T.R.SI4 

7.  A  conimilinent  by  a  justice  of  peace 
for  14  days,  under  the  vagrant  act  17 
G.  2.  r.  5'.  is  a  commitment  in  execu- 
tion, and  the  party  is  not  entitled  to  be 
bailed.        7?.  v.  Brooke.  2  T.  R.  190 

8.  The  sheriff  has  no  authority  to  take 
a  boftd  for  the  appearance  of  persons 
arrested  by  him  under  process  issuing 
upon  an  indictment  at  the  quarter 
sesji<ms  for  a  misdemeanor;  he  can 
oidy  take  a  recognizance  for  their  ap« 
pearance. 

Bengovgh  v.  Rossitei\  4T.  R.  50S 
(AtfiruK  d  m  Cam.  Scac.  Eyre  C.  J.  of 
C.  B.  dissent.  2  H.  B.418 

9.  At  coumion  law  the  sheriff  could  not 
^  bail  ar.y  persons  indicted  before  jus- 

tiers  of  the  peace,  though  he  might 
bail  tho>c  indicted  before  4iim  at  his 
tf)in.  *  Slat.  Q3  H.  6.  c.  9.  was  passed 
to  compel  him  to  take  bail  where  he 
niiglil  have  done,  and  neglected  to  do 
so.  But  stat.  t  Ed.  4.  c.  2.  takes  away 
his  power  of  bailing  altogether,  and  r^ 
i|uires  him  to  return  all  indictments, 
taken  before  him  at  his  torn,  to  the  jus* 
tices  al  the  next  sessions.    4  T.  R.  505 

10.  (But  see  contrd  the  opinion  of  Eyre 
C.J.  of  C.  P.  2  H.  B.  426.— 435, 
who  allowed  however  that  the  practice 
of  bHiltng  by  the  sheriff  in  such  cases 
bad  been  long  discontinued.) 

11.  An  action  on  the  case  on  stat.  23- 
27.  6.  c.  9.  will  not  lie  ag'iinst  a  sheriff 
for  rtfusing  to  take  bail  on  an  attach* 
nient  out  of  chancery ;  that  statute  re- 
ferring only  to  process  ui  courts  of  coin* 
moniaw.  Studd  y.  Acton*  lH,B.4ir9 
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U  The  sfat  Q9  Car.  2.  c.  7.  <locs  nol 
probtbit  a  baker  baking  diuuers  for  bis 
customers  on  a  Sunday, 

R,  V,  J.  Younger.  5T.  R.  449 

2.  Though  baking  bread  in  the  ordinurv 
course  of  the  baker's  business  is  an  of- 
fence wit  bio  Ihat  act.  5  T.  R.  4j  I 
{See  Stat.  34  G.  3.  c.6l.) 

3.  It  is  an  offence  within  the  stat.  40 
G.  3.  c.  18.  to  sell,  by  wholesale,  bread 
before  it  has  lieen  baked  24  hours: 
even  though  the  seller  give  directions 
to  the  person  to  whom  he  sells  it,  not 
to  seH  it  by  retail  until  the  expiration 
of  the  24  hours. 

R.  V.  J.  Smith.  8  T.  R.  588 

4.  The  crown,  1^  letters  patent  granted 
to  the  master  and  wardens  of  the 
corporation  of  bakers  (there  t>eing 
four  wardens),  by  themselves  and  their 
deputy  or  deputies  full  power  to  over- 
look and  correct  the  trade  of  baking : 
held  that  the  master  and  one  warden 
could  not  justify  entering  the  house 
of  a  baker  to  overlook  bread  ;  for  if 
they  acted  as  principals,  they  did  not 
amount  to  a  majority  of  persons  to 
whom  the  power  was  given ;  and  if 
they  acted  as  deputies,  they  were 
bound  to  shew  that  they  were  m|>- 
pointed  by  the  majority. 

Cook  V.  Loveland*  2  B.  &  P.3I 
^.  Oil.  Whether  an  authority  to  enter 
the  house  of  a  person  of  a  particu 
lar  trade,  be  incident  to  an  autho- 
rity given  by  charter  to  overlook  and 
correct  that  trade  1  and  Qk.  whether 
the  crown  have  power  to  grant  such 
authority.  2  B.  &  P.  3J 

BANKRUPT. 

I.  Act  of  Bankruptcy ;  tchat  shall  be  ; 
and  its  JBffects  by  Relation. 

1.  Where  an  act  is  a  clear  vnequivora! 
act  of  bankruptcy,  it  cannot  Ve  ex* 
plained  by  any  subsequent  circulu- 
stances.  Colketts.  Freeman.  2  T.  R.  69 

i;.  Therefore  where  A.  was  debied  in 
the  morning  by  express  orders  to  the 
holder  of  a  bill  which  was  due,  it  was 
a  complete  act  of  bankruptcy,  though 
he  afterwards  paid  the  bill,  before  five 
o'clock  in  the  same  day,  and  though 
by  the  custom  of  merchants  in  London 
the  payer  of  a  bill  has  the  ^hole  day 
on  which  a  bill  l)ecome$  due,  IHI  hve 

*    •clock,  to  discharge  it.         2 T.  R.  59 
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3.  But  where  the  act  is  in  itself  doubtful, 
it  may  he  explained.  2  T.  R.  59 

4.  A  bill  having  become  due,  and  the 
drawer,  being  pressed  for  pnyment, 
desired  the  holder  to  call  np<in  him 
the  next  morning  at  a  friend's  house 
and  he  would  pay  him,  the  holder 
went  accordingly,  and  w<is  denied  at 
the  druwer's  request :  upon  being 
asked  by  his  friend  if  he  was  aware 
that  he  had  committed  nn  act  of 
bankruptcy,  he  answered  with  surprise 
in  the  negative,  and  .said  he  did  not 
mean  to  do  so,  and  went  afterwards 
and  paid  the  bill.  Lord  Mansfield 
told  the  jury  that  if  they  were  satisfied 
that  the  deniul  had  been  with  a  view 
to  delay  the  credit  at  the  time,  it  waa 
an  act  of  bankruptcy ;  aiid  if  so,  it 
ctMild  not  be  purged  by  paying  the  bill 
afterwards.  2  T.  R.  59 

5.  To  make  a  denial  to  a  cre<litor  an 
act  of  bankruptcy,  the  debtor  must  be 
denied  with  intent  to  defraud  or  hin* 
der  tliat  creditor. 

Ganrt  v.  Moule.     5  T.  R.  575 

6.  "  Kee|>ing  house,"  with  that  intent 
is  not  alone  sufficient.         5T.  R.  575 

7.  If  a  trader  gives  a  general  urder  to  be 
denied,  and  is  denied  to  a  particular 
creditor,  it  is  such  a  beginning  to  keep 
house  as  will  constitute  an  act  of  bunk- 
ruplcy :  althou»li  the  trailer  inmiedi- 
afely  overtakes  the  creditor  and  says 
he  was  not  afraid  of  him,  but  of  auo- 
tlier  creditor. 

Mncklow  V.  3%./%W.  P.  T.  479 
S.  A  declaration  by  a  bankrupt  of  his 
motives  for  alimenting  himself  from  his 
home,  made  at  the  time,  is  evidence 
in  au  action  by  the  assignees  against 
a  creditor  of  the  bankrupt,  in  order 
to  prove  the  act  of  bankruptcy. 

Baieman  v.  Bailey,  5T.  R.  512 
p.  In  order  to  constitute  an  act  of  bank- 
ruptcy by  a  trader  in  de|)arting  from 
his  flwel ling-house,  it  is  not  alone  huf* 
ficient  Aal  a  creditor  ^ho{)ld  be  there- 
by dclay<!<l«  but  the  depatture  must 
also  have  lieen  with  Hiat  intent.  Tlie 
\tfHd  *'<rr*'in  the  stat.  l\Jac.  I.e.  15. 
luust  be  read  '*  and** 

Fowler  V.  Padget.  7T.R.  509 
lO.Bnt  theCourt  of  K.B.bave  nowdecid* 
cd  tliat  the  departure  of  a  cVeditor  from 
his  house  with  an  intent  to  delay  hia 
creditors,  is  an  act  of  bankruptcy^ 
though  no  creditor  be  thereby  ik  fact 
delayed. 
Robertmm  v.  JUdd^U,  Bart.  9  E.R.487 
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11.  It  IS  not  sufficient  to  constitute  such 
an  act  of  baiikruplcy  tliat  a  sheriff's 
officer  who  comes  to  levy  Bji,fa,  on 
the  trader's  effects,  is  -refused  aihnit- 
tance  after  the  trader  hns  \ef\  his  house. 
Barnard  v.  Vaughan  Sf  ah  8  T.  R.  1 49 

12.  A  Tradt^r  who  has  no  settled  hou$ie  or 
counting-house,  but  takes  up  a  lentpo- 
rary  abude  at  a  public-house  in  the 
place  to  which  his  bu^>iness  carries  him, 
commits  an  act  of  bankruptcy  by  de- 
parting from  such  public-house  with 
intent  to  delay  his  cre'Ulurs. 
Holroyd&fals.Gurynne.  2  W.P.T.l 76 

13.  A  Trader,  whose  house  of  trade  was  in 
Ireland  (but  who  had  also  a  house  in 
London  where  his  wife  and  fuinily  re- 
sided) having  come  to  Bnghfid  to 
settle  his  afiairs,  being  iuforuieil  that 
one  of  his  creditors  intended  to  arrest 
him.  quitted  England,  and  went  over 
to  Ireland  in  order  to  avoid  such  arrest : 
the  Court  of  K.  B.  held  that  this  was  a 
departing  the  realm  with  intent  to  de- 
lay his  creditors,  stifhcieut  to  cunsti- 
tute  an  act  of  bankruptcy. 

IVilliamsy.  Aimn.  1W.P.T.270 

14.  An  assignment  by  deed  by  traders  of 
all  their  effects,  unless  all  their  credi- 
tors concur,  is  un  act  of  bankruptcy. 

8  T.  R.  142 

15.  So  is  such  an  assignment  when  made 
by  partners,  unless  all  the  separate  cre- 
ditors of  each  concur,  as  well  as  ihe 
J4»int  creditors.  8  T.  R.  1 4? 

16.  Rut  an  assifrnnient  by  a  person  re- 
siding in  India,  and  trading  there,  and 
drawing  bills  on  Englnnd,  of  all  his 
effects  in  trust  for  creditors,  in  certain 
proportions,  executed  by  him  while 
resident  in  India,  is  not  an  act  of  bank- 
ruptcy,    laglia  V.  Grant,  5  T.  R.  530 

17*  Neither  is  such  an  assignment  fi-an- 
dulent  and  void  in  itself;  being  in- 
tended honestly  at  the  time,  and  as- 
sented to  by  the  generality  of  the  cre- 
ditors. 5  T.  R.  530 

18.  Neither  can  the  assignment  of  the 
bankrupt's  effects  by  the  commissioners 
be  considered  tautamouut  to  a  revoca- 
tion of  the  trust-deed  by  the. bankrupt 
himself,  under  a  clause  in  such  deed 


CO.  But  such  estoppel,  it  seems,  applies 
only  to  the  petitioning  creditor. 

4  E.  R.  ?35,  6 

^1.  Therefore  if  a  commissiou  be  sued 
out  on  such  a  deed  upon  the  petition 
of  a  creditor  who  had  not  concurred 
in  it,  and  who,  together  with  olherv 
who  had  concurred,  was  chosen  an 
a^t&ignee ;  it  is  no  objection  to  ;ln  ac« 
tion  brought  by  them  as  assignees,  that 
some  of  them  had  concurred  in  such 
de€<\,Tappeiidal  S;  al.  (Assignees}  v. 
Bwges.  4E.R.230 

??.  A  (\ee(\,  whereby  a  bankrupt  conveys 
all  his  property  in  trust  to  be  divided 
amongst  hb  creditors,  is  an  act  of 
bankruptcy ;  though  the  creditors 
with  whom  such  deed  was  in  the  first 
instance  concerted,  afterwards  and 
when  it  was  executed,  changed  their 
purpose  unknown  to  the  bankrupt,  and 
intended  to  set  it  up  as  an  act  of  bank- 
ruptcy. And  such  deed  is  operative 
though  ii  contain  a  proviso  to  be  void 
if  the  trustees  think  tit.       4  £.  R.  230 

23.  Where  a  trader  becomes  a  bankrupt 
by  lying  in  prison  two  months,  the  act 
of  bankruptcy  relates  back  to  the  arrest» 
so  as  to  vest  his  property  in  the  assignees 
from  that  time. 

King  v.  Leith.  2  T.  R.  141 

04.  But  no  commission  can  be  issued  on 
such  act  of  bankruptcy  until  the  ex- 
piration of  the  two  months. 
Gofdott  Sf  al.  V.  nilkinson.  8  T.R.507 

25.  The  day  of  the  arrest  is  to  be  reck- 
oned  the  tirs^  of  the  two  months. 

Glasaington  v.  Rowlins.  3  £.  R.  407 

26.  L,  bought  some  tobacco  of  the  plaiii- 
tift^  to  be  paid  fur  in  ready  money, 
and  the  same  day  absconded,  to  avoid 
his  creditors,  leaving  orders  at  bis  house 
to  receive  the  tobacco;  the  plahitiff  s 
servant  afterwards  brought  the  tobacco 
to  L.*s  house  without  <lemanding  the 
money :  held  that  the  bankruptcy  be- 
tween the  sale  and  delivery  did  not 
avoid  the  sale,  so  as  that  the  plaintiff 
could  recover  back  the  possession  of 
the  goods  frcmi  the  assignees  in  trover. 
Haswell  Sf  al.  v.  Hunt  6;  al.  Assignees, 
G.  H.  £.  12  G.  1 .  cited.      5  T.  R.  231 


which  empowered  him  to  vacate  the  27*  ^.  sold  goods  to  B.  for  which  the 


instrument,  if  any  creditor  to  a  certaia 
amount  refused  to  subscribe  it. 

5  T.  R.  530 
19.  Those  who  are  privies,  and  assent  to 
a  deed  of  assignment  by  a  debtor,  can- 
not set  it  up  as  an  act  of  bankruptcy. 
Bam/ord  v.  Baron.  E.  28  G.  3. 

2  T.  R.  59*,  n.  | 


latter  was  to  pay  bv  a  bill  at  three 
months :  B.  gave  A.  a  check  on  his 
bankers  (who  were  also  the  bankers 
oi A)  requiring  them  to  pay  A.  on 
dennind  in  a  bill  at  three  months; 
A.  paid  the  check  into  the  bankers, 
and  took  no  bill  from  them ;  but  ihe 
amount  was  transferred  in.  the  bank- 

J.  2 
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.  ers*  books  from  B.*s  account  to  A\ 
i»itli  the  knowledge  of  both;  the 
bankers  fuiied  before  the  check  be- 
came due;  and  it  was  held  that  A, 
could  not  recover  the  value  of  the 
goods  against  B. 

Bolton  V.  Richard,  6  T.  R.  139 
28.  A'  leot.liis  acceptances  to  the  de- 
feudant  before  his  bankruptcy,  but 
they  wer^  not  paid  until  after^(-ards : 
held  that  A,  nught  maintain  an  action 
against  the  defendant,  for  money  paid 
to  his  use,  notwithstanding  his  bank- 
ruptcy and  certiiicate,  and  notwith> 
standing  the  defendant,  before  his  bank- 
ruptcy, gave  his  receipt  to  A.  acknow- 
ledging so  much  money  as  the  accept- 
ances amounted  to. 

Smith  V.  Gale.  7  T.  R.  3C4 
(See  post.  Div.  IV.  V.) 

U.  Assignees ;  what  vests  in  them  ;  and  of 
Actions  by  them, 

1.  By  the   assignment  under  the  com- 
mission, all  the  bankrupt's  property, 
whether  abroad  or  at  home  passes. 
Hunter  v.  Potfs.  4T.  R.  182 

S.  And  his  after-acquired  personal  pro- 
perty and  debts  pass  in  like  manner 
by  such  assignment. 

KitcMn  V.  Bartsich.  7  E.  H.  53 

$.  The  Court  of  K.  B.  held,  that  if 
after  the  assignment  of  a  bankrupt's 
estate,  a  creditor  residing  in  England 
attach  the  money  of  the  bankrupt 
abroad,  the  assignees  might  recover  it 
in  an  action  for  money  received  to 
their  use.  Hunter  v.  Potts.  4T.  R.182 

4.  And  the  Court  of  C.  P.  determined 
that  if  after  an  act  of  bankruptcy 
committed,  but  before  an  assignment, 
a  creditor  of  the  bankru)it  makes  an 
affidavit  of  a  debt  in  England,  by  vir- 
tue of  which  be  attaches,  and  receives, 
after  the  assignment,  money  so  due  to 
the  bankrupt  abroad,  the  assignees 
were  entitled  to  recover  in  such  action. 
Sills  ^  aL  V.  Worswick.  1  H.  B.  660 

jf.  Aud  this  doctrine  was  estaU^i<%hed  in 
the  Court  of  Exchequer  Chamber, 
{Eyre  C.  J.  dissent,  against  Rooke  J., 
Thompson  B.|  Heath  J.,  Perryn  B., 
Hotham  B.,  and  Mncdonald  Lord  Cb. 
^.,)  upon  the  following  cas^:  A,  a 
British  subject,  a  partner  in  a  house  at 
Manchester^  residing  in  America  for 
the  pur|>ose  of  collecting  the  debts  of 
the  house,  bft^ing  notice  of  a  coromis* 
»ion  of  bankruptcy  being  issued  against 
a  debtor  of  the  house,  instituted  a  suit 
^gaii^a^  the  debtpf  in  the  ^oprt  pf 


PennsiylwmOy  nnd  attached  a  debt  due 
to  the  debtor  in  the  kutds  of  /ti»  debtor 
resident  in  Pennsylvania:  finally  re- 
covered judgment  against  tjui  gar- 
nishee ;  and  received  from  him  the 
amount  of  Ins  debt.  The  Court  of 
K.  B.  on  the  authority  of  Ilunier  vy 
Potts,  determined  without  nrgiinient, 
thut  the  assignees  of  the  bankrupt 
debtor  nnglit  uiaintiiin  their  aclioQ 
agui"st  A,  f«»r  moiiey  had  and  received 
to  their  use ;  and  this  judgineut  wiu 
affirmed  fn  iht'  Exchequer  Chamber. 
Philips  Sf  al,  v.  Hunter  <^-  ah 

2  H.  B.  40q 

6.  If  any  person  during  a  bankrupt's  exr 
amination  take  any  thiut;  out  of  hi^ 
effects  and  concert  it  into  money, 
thous:h  for  thenecessarvsidisistencc  of 
the  bankrupt  and  hi'i  tainily,  the  as- 
signees  inny  maintain  trov«-r  »saitist 
such  person.  1  T.  K.  157 

7.  If  money  received  by  an  overseer  of 
the  poor  be  kept  apait  from  his  gener 
ral  property,  his  ;t<isignees  fin<ter  a 
commission  of  bankruptcy  cann<»t  claim 
it.  R,  v.  E^gittton,     1  T.  R:i7Q 

8.  If  the  payee  of  a  biil  of  exrhange, 
received  from  a  third  person  as  the 
price  of  an  estate,  give  time  to  the 
drauee  on  condition  that  he  shall  allow 
interest,  and  after^vards  the  drawee  dis* 
charge  the  bill,  having  in  the  mean 
time  comrnilted  an  act  of  bankruptcy  ; 
this  is  not  :>uch  a  payment  in  the  ordi* 
nary  course  of  trade  as  is  protected  by 
Stat.  19  G.  2,  c,  2^.;  and  the  assignees 
may  recover  the  money  from  the  payee 

Femon  v.  Hall.    2  T.  R.  64:} 

9.  Money  paid  by  a  trader  after  a  secret 
act  of  bankruptcy  to  a  carrier  for  the 
carriage*  of  goods,    may  be  recovered 
back  in  assumpsit  by  the  assignees  of 
the  bankrupt. 

Bradley  Sf  al.  v.  Clarke.  5  T.  R.  197 

10.  A.  having  recovered  a  rerdicl  for  4 
certain  sum  of  money  against  B,,  B. 
commits  an  act  of  bankruptcy  ;  after* 
wards  A,  having  had  no  notice  of  the 
bankruptcy,  gives  time  to  B.,  and  in- 
stead of  entering  up  judgment,  an(| 
suing  out  execution,  takes  a  kill  drawn 
by  B.  on.  C  at  a  distant  period,  for 
the  amount  of  the  sum  recovered. 
This  is  not  a  payment  protected  by  the 
stai.  19  G,  2.  c.  32.  A  therefore  rer 
mains  liable  to  refund  the  money  rer 
ceived  for  the  bill  to  the  assignees  ofB, 
Pinkertou  ifal.  v.  Marshall,  2  H .  B.33+ 

1  If  A  trader  after  a  secret  act  of  bank« 
ruptcy^  consigned  goods  tp^  factor^  wliQ 
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9pttA  to  advance  mor«  money  tluTcon. 
iitid  accorHingly  Hrcq>ted  Hiid  paiti 
biils  drawn  on  him  Uv  Mte  trader ;  a 
commi-'Sion  afterwards  issued  a2Hin.>l 
th«  trader  on  such  nrior  act  of  hnnk- 
ruptoy,  after  which  the  factor  sold  J  lie 
j^oods  and  received  the  iiiouey :  held, 
that  he  was  answerable  to  the  assiirneeii 
for  the  value  of  the  goods.  Copland 
&;  al.  V.  Siein  cV  gL  S  T.  R.  1  fvf) 

12.  If  a  debtor  after  a  ferret  act  of 
bankruptcy  be  arretted  on  a  bill  of 
exchange  and  immediate iy  pay  the 
debt,  such  payment  is  protectd  by 
19  G.  '2,  c.  3^. 
Cox  Sf  al,  V.  M&i-gan,  2  B.  &  P.  398 

}3.  So  where  the  p?»yfiieut  wiss  niade  a 
few  days  after  the  arrest.  Hohnfs  v. 
^rentihi^fon.  In  the  Ex«hecjufr. 
T.  30  G.  3.  2  B.  ^  P.  ^99,  w. 

14.  A  promissory  note,  reserviiijj  interest 
half  yearly,  given  by  the  bankrupt  for 
ti»e  balance  of  an  account,  ronsisunir, 
amongst  other  arlichs,  of  mdnei/  leM 
by  tile  defen<hmt  to  the  baiikr.ipl  ;  such 
note  not  beini?  given  in  the  ttftnal  and 
ordinary  course  of  trade  imd  dealinor, 
is  not  protected  by  the  stat  19  G.  2. 
r.  32.  and  therefore  the  assicjnees  of 
tlie  bankrupt  are  en'ilied  to  recover 
back  money  paid  l>y  the  bankrupt  to 
the  defendant,  afier  an  act  nf  bank 
ruptcy  unknown  to  the  defeuffant 
(thouirh  b«*fore  the  date  of  ilie  co!n- 
niission),  whirli  money  the  defendant, 
had  before  recoveieci  by  jud^men 
against  the  bafikrupt  in  an  action  on  the 
note.  Harwood  v.  Lomus,  11  li.  R.  12? 

}j.  A  creditor  for  goods  scdd  and  de- 
li vere<l  to  a  trader  who  had  comnn'tteii 
a  secret  act  of  bankruptcy,  not  hein«; 
cognizant  thereof,  attached  money  of 
the  trader's  in  the  hand^  of  a  thirl 
person,  and  recovered  jucfgm en t  for  tii*> 
ilebt,  aud  received  the  aniotmt  i'vmn 
jnch  third  person  ;  a  commission  hfter- 
wardsissued :  held  that  this  payment  was 
not  protected  by  stat.  ip  G.  2.  c.  3.». 
as  if  could  not  be  said  to  be  in  any  way 
a  |)aynient  made  by  the  bankiupl. 
Hpvil  Sf  al.  V.  Brqicning.  7  E.  R.  1 54 

^6.  But  where  a  trader  indebted  to  the 
defendant;*  after  a  secret  act  of  bnik- 
ruptcy  gives  them  a  new  bill  in  lieu 
of  their  former,  and  gives  them  besides 
a  collateral  security  by  de|)Ositing  po- 
licies with  ihem,  and  after  notice  of 
a  loss  upon  these  policies  the  broker 
pivrs  his  own  acceptance  to  tlie  de- 
fendants which  was  paid,  upon  which 
Ihey  c|eliv^r  up  the  policies ;  after  which 


a  comniissioD  is  issued  a^inst  the 
trader:  held  (hat  the  assignees  of  the 
bankrupt  c<»uld  not  recover  fjoni  the 
defendant  the  amoimt  of  the  broker's 
acceptance  j>aid  to  them  whicli  was 
the  money  oi  the  broker  not  of  the 
bnnkni|it ;  though  the  broker  in  settling 
with  the  assignees  retained  the  amount 
of  the  money  so  paid  by  him  to  the 
defendants. 

Hovil  V.  Pack  &•  al.    7  E.  R.  lG3 

17.  A  trader  snbseqiient  to  an  act  of 
bankruptcy,  being  arres!e«i  and  de- 
tained in  prison  at  the  suit  of  several 
cri»dilors,  sent  for  all  his  creditors  but 
one,  and  paid  their  debts  in  full ;  hut 
no  o»her  circnmstiuice  occurred  from 
which  it  could  be  presumed  th<il  they 
knew  of  his  bankruptcy  or  insolvency : 
held,  that  such  |>ayments  were  not 
protected  by  the  statute. 

Southn/  C.  Buikr.     3  B.  ^  P.  23/ 

18.  If  a  trailer  become  a  bankrupt  be- 
tween the  Uiue  of  executing  a  bill  of 
sale  of  a  sh  p  at  sea  to  the  defendant, 
and  the  time  of  the  defnulant's  com- 
plying with  the  requisites  of  the  re- 
gistry acts,  thoutili  such  retjuisifes 
Were  completed  after  the  act  of  bauk- 
xnptcy,  and  before  die  action  brought, 
the  |)ro|>erty  does  not  pass  by  the  iiill 
of  sale;  but  the  assignees  of  the  bank- 
rupt may  recover  the  ship  in  trover. 

Moss  V.  Ckarttock.     2  E.  R.  399 

19.  A  covenant  in  a  charter  party  of 
affreightment,  to  pciy  freight  and  de- 
mur nijje  to  thf  owner  for  the  hire  of 
the  vessel,  is  not  transferred  to  the 
vendee   by   a    bill  of  sale  of  the  ship 


made 


during 


the  vov;:ge;  and    stich 


owner  afierwards  becoming  bankrupt, 
his  afsignees,  iin<ler  the  bankrupt  laws, 
and  m)t  the  assignees  of  the  ship,  by 
the  bankrupt's  own  conveyance,  are 
entitled  to  the  freight  aud  demurrage 
due  from  the  freighter  upcm  the  char- 
ter-party. 

Splidi  V.  Boivles.     10  E.  R.  279 

20.  Whether  soap  anrl  the  materials  for 
nniking  soap,  which  were  the  pro- 
perty of  a  bat.krnpt,  can  be  seized  in 
the  hands  of  the  assignees  Un penalties 
incurred  under  the  excise  laws  previous 
to  the  bankruiitcy?   Qk. 

Austin  V.  miitehead.     6  T.  R.  436 

21.  They  may  t)e  seized,  under  such  cir- 
cumstauces,  for  duties  due  before  the 
bankruptcy.  6  T.  R.  438 

22.  If  a  soajvmaker,  having  incurred  a 
forfeiture  for  concealing  soap  contrary 
to  stat.  \G.\,st.Z  fC,  3(>.  become  n 


7S 


BANKRUPT  II. 


bankrupt^  and  a  provisional  assignment 
of  bis  estate  be  made,  after  which  the 
soap  is  coOciemned  and  the  bankrupt 
cuiivictedy  and  thereupon  a  warraul 
issues  to  levy  the  penally  on  his  goods 
general/iff  such  a  warrant  is  bad,  and 
cannot  justify  a  seizure  of  the  soap  in 
the  hands  of  the  assignees. 

6  T.  R.  43S 

S3.  A.  first  purchased  one  and  after- 
wards  another  parcel  of  goods  of  jB., 
each  at  six  months  credit ;  when  the 
first  sum  became  due,  A.  lodged  in 
jB.'s  hands  a  bill  of  exchange  for  a 
larger  amount  than  tlie  value  of  the 
goods  iu  order  to  pay  for  them,  B, 
ogsging  (o  return  to  A,  the  over- 
plus when  the  bill  should  be  paiil ;  B. 
received  the  amount  of  the  bill,  and 
then  A.  became  a  liankrupl,  not  hav- 
ing paid  for  the  second  parcel  of 
goods :  held,  in  an  action  brought  by 
/l/s  assignees  fur  the  surplus  of  the 
billy  that  B>  mi^ht  retain  it  to  satisfy 
his  demand  on  A,  for  the  second  par- 
cel of  goads.  Atkinson  Sf  oL 
Amgtiees  v.  EiHot  Sf  al.    7  T.  R.  378 

2^.  Assignees  of  a  bankrupt   may  sue 
both  in  the  debet  and  detinet, 

II  inter  v.  Kretchman.    2  T.  R.  46 

25.  The  right  to  bring  a  real  action 
(e,  g.  a  writ  of  entri^  sur  abatement) 
passes  to  the  assignees  by  the  usual 
words  of  the  deed  of  assignment 
SmthS^aLv,  Coffinet  U.i\  2  H.  B.  451 

26\  The  plaintiff,  after  judgment  and  a 
writ  of  error  allowed,  having  become 
a  bankrupt,  his  assignees  cannot  sue 
out  a  scire  facias  in  their  own  names  to 
compel  an  assignment  of  errors,  till 
some  jud<;ment  l>e  given,  and  then  it 
must  be  done  iinme^liittvly  after  such 
judgment ;  but  they  should  have  gone 
on  with  the  writ  of  error  iu  the  bunk- 
rnpt's  name  till  jitdgnient.  Krrtehinan 
v.  Bqfer  (in  error).     1  T.  K.  403 

27*  Assignees  cannot  make  themselves 
parties  to  the  ri'cord  in  an  action  com 
nicnccd«  <Vc.  by  the  bankrupt,  in  any 
interniediiite  sta^c  of  the  proceedings, 
but  It  musi  he  iininedi«itely  after  judg- 
ment ;  though  an  interlocutory  judg- 
ment is  i^uilicirot  for  tliat  purpose. 

1  T.  R.  4G9 

28.  An  order  of  the  Lord  Chancellor, 
made  under  the  stat.  '5  6*.  2.  r.  30. ; 
upon  the  petition  of  creditors,  for 
removing  one  of  several  Assignees  nf  > 
a  baiikrupt*s  estate,  not  i4>llowed  up 
by  any  re-assignment  or  release  of  such 
assignee  (o  the  fcmaining  assignees^  nor 


by  any  new  assignment  of  the  conn 
missioners  under  the  Lord  Chancellor's 
further  order,  does  not  operate  to  di- 
vest the  legal  estate  out  of  such  remove<i 
assignee:  and  consequently  he  ought, 
to  join  in  an  action  of  trover  brought 
by  the  assignees  for  a  ship  belonging  to 
the  battkrnpt's  estate. 
Bioxnm  Sf  aL  v.  Hubbard.  5  E*  R.  407 

29.  But  if  he  be  not  joined,  advantage 
can  only  be  taken  by  plea  in  abate- 
ment to  the  whole  action  :  though  the 
other  assignees  who  sue  can  only  re-- 
cover their  proportional  parts. 

30.  Trespass  will  n«it  lie  by  the  assignees 
of  a  bankrupt  against  a  !(herilF  for  tak- 
ing the  bankrupt's  goods  in  execution, 
aAer  an  act  of  bankruptcy,  and  liefore 
the  issuing  of  the  comtnission  ;  not- 
withstanding he  sells  them  afYer  the 
issuing  «»f  the  conuni^sion,  and  after  n 
provisional  as-^ignnifut,  and  notice  from 
the  provisional  assignee  not  to  sell:  but 
the  asMgnetfs  mav  biing  trover. 

Smith  Sf  aL  v.MUles,     1  T.  R.  475 

31 .  If  a  creditor  accompany  the  sheriff's 
otlicer  in  levying  an  execution,  which 
is  afterwards  avoided  by  a  commission 
of  bankruptcy,  trover  may  be  main- 
tained against  him  by  the  assignees ; 
th'tugh  the  money  remain  in  the  hands 
of  the  sheriff's  bn-ker. 

Menham  v.  Edmonson.  I  B.  &  P.  369 
32-  The  Court  of  C.  P.  (dnbitante  Eifre 
C.  J.)  held,  that  the  assignees  of  a 
bankrupt  might  recover  from  the  win- 
ner, money  lost  by  the  bankrupt  befora 
his  bankruptcy,  at  |day,  in  an  action 
of  debt  on  stat.  f)  Anne,  c.  14. 

Brandon  v.  Pate.  2  H.  B.  308 
33.  By  stats  1  Jar.  l.  r.  15.  ^  11.  &  12* 
and  5  G.  2.  r.  30.  §  -29.  after  any  per- 
son has  betfU  cop  v it  ted  on  an  indict-^ 
ment  for  falsely  swearing  to  a  debt 
imder  a  coinuii>siou  of  bankrupt,  (on 
which  indictment  he  is  to  suffer  the 
punishment  in6icled  by  the  several  sta- 
tutes against  perjury),  the  assignees  of 
the  bankrupt  may  recover  from  him 
double  the  sum  so  sworn  to  in  an  action  ; 
in  which  it  is  sufhcient  to  state  the 
conviction  of  the  defendant  on  the 
indictment,  Mithout  also  alleging  that 
the  defendant  <iid  take  such  ^Ise  oath^ 
IMmes  Sf  al.  v.  Walsh.  7  T.  R.  45« 
34*.  After  an  act  of  bankruptcy  commit- 
ted by  one  of  two  partners,  joint  effects 
are  sent  awav,  which  come  to  thedefeo* 
dant's  haiuU;  then  the  solvent  partner 
dies,  leaving  the  defendant  hb  execiH 
tor ;  and  afterwards  %  cumniissioa  of 
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bankrupt  is  taken  but  against  tlie  sur- 
viving partner,  ami  his  estate  assi<;neci 
to  llie  plaintiffs;  Uelcl,  that  they  are 
tenants  in  common  with  the  solvt^nt 
partner,  and  after  his  decease  with  his 
representatives,  by  relation  oflawfruni 
the  act  of  bankruptcy,  and  cannot 
therefore  maintain  trover  against  ihe 
defendant  claiming  under  such  soivont 
partner.     Smith  v.  Stokat.  1  E.  R.  36*3 

35.  After  an  act  of  bankruptcy  commit- 
ted by  one  partner,  the  other  delivers 
goods  of  I  heir  joint  property  to  a  cre- 
ditor for  a  joint  debt,  and  dies  ;  after- 
wards a  conunission  issues  against  the 
surviving  partner :  held,  that  the  cre- 
ditor, by  virtue  of  such  delivery  by  the 
solvent  partner,  became  tenant  in  com- 
mon of  the  goods  of  the  as^^ignecs  of 
the  bankrupt,  by  relation  from  the 
act  of  bankruptcy,  which  was  in  ih*' 
lifetime  of  the  solvent  partner,  and 
consequently  that  the  assignees  cannot 
maintain  trover  aicainst  such  creditor. 
Smith  v.Oricil.  1  E,  R.  36\s 

26.  A,  and  B,  being  partners  in  IrHde, 
A.  committed  an  act  of  bankruptcy 
a  ffW  davs  after  which  B.  also  com- 
milted  an  act  of  bankruptcy  ;  betwern 
these  periods  a  clerk  of  the  house  paid 
to  C  a  rreditor  o.i8/.  and  after  both 
acts  of  bankruptcy  5/.  more.  The 
as»ignee«,  nmler  a  joint  commission 
agamst  A.  and  B.  brought  nn  action 
against  C  fcT  these  sums«  and  deci»r«'d 
first,  for  money  liad  ami  received  tn 
the  UHc  of  ^4.  and  D.  before  they  be- 
came bankrupts ;  secomlly,  for  mone^ 
had  and  received  to  their  own  use  h^ 
assignees  of  A.  and  B,  after  the  bank- 
ruptcy of  both;  and  third,  upon  an 
account  sttted  with  them  »s  »itch  assiz- 
nees:  held»  that  under  I  his  declaration 
they  could  recover  mily  the  5/. 

'  Smith  v.  iioddard.  3  B.  &  P.  46 j 

37.  Semh,  TliHt  if  ihey  had  declared  for 
money  had  and  received  to  their  use, 
as  assignees  of  A.^  th^y  mi!;ht  have 
recovered  a  moiety  of  the  sum  paid 
between  the  two  acts  of  bankruptcy. 

3S.  A  patent  right  for  the  exclusive 
exercise  of  an  invention  obtained  from 

.  the  Crown  bv  an  uncertificated  bank- 
nipt,  is  affected  by  the  previous  a.<^sigu- 
tneut  of  the  commissioners,  and  vests 
in  the  assignees. 

Hose  V.  Stevenson.  3  B.  &  P.  565 

S5).  And  though  the  assignees  execute 
in  their  own  names  a  deed  wiih  other 
creditors,  whereby  they,  and  all  the 
creditors  who  may  sign  the  deed^  re- 


lease the  bankrupt  from  all  actious, 
suits,  claims,  and  dcmanils  against  him 
or  his  estate,  such  deed  not  being 
signed  by  all  the  creditors,  the  assignees 
the  benetit  of  a  patenl-right  afterwards 
obtained  by  the  banki  upt.  3  B.^cP.  56*5 

40.  A  trader,  before  marriage,  agreed 
by  parol  to  settle  all  his  stock  on  his 
hitemted  wife;  which,  it  appeared  after- 
wards umounled  then  to  450/.  3  per 
cents.,  but  in  the  marriage- articles  it 
was  only  stated  to  be  34^0/.  stock ;  and 
the  deed  executed  after  marriage  set- 
tled the  same  ^um:  this  mistake  (proved 
and  accounted  for)  was  agreed  by  the 
bankrupt,  after  his  bankruptcy,  to  be 
rei  titled  by  the  alteration  of  the  sum 
in  the  articles  and  deed  from  340/.  to 
450/.  stork;  which  was  accordingly 
done;  and  (ho  instrument  re-e\ecul€(l, 
with  the  c(ni!»eut  of  the  Umkrupt,  his 
wife,  and  the  trustees:  and  the  whole 
stock  was  sold  out  by  the  baukrupt 
beforehir*  bankruptcy,  and  the  amount 
paid  into  the  bands  of  the  trustees  be- 
fore such  alteration  :  held,  that  as  one 
of  the  pari  if  s,  (the  fonnnc  convert,  to 
whom  no  fraud  was  imputed),  was  in- 
capable, by  such  consent,  of  exonerat- 
ing thti  iiustees  from  the  performance 
of  the  tni^t,  the  trustees  who  had  re- 
ceived such  nionry  under  the  instru- 
ments when  they  existed  in  a  valid 
form,  held  iC  subject  to  the  purpose  of 
of  the  trust,  and  not  fi»r  the  brnefit  of 
the  bankrupt's  estate ;  and  that  the 
assignees  could  oMiy  recover  from  iheni 
the  Mirplus  beyond  the  value  of  the 
ot-O/,  stock:  which  surplus  Ihey  were 
entitled  to  reco\eriif  law :  the  agree- 
menl  for  the  settleuieut  of  the  whole 
stork  not  bein«»  evidenced  bt/  irriting 
be/ore  nianiage  within  the  statute  of 
frauds.  Shaw Sf  cLwJaktTnan.^ E. R.20 1 

41.  Neither  the  bankrupt,  nor  anyone 
claiming  from  him  by  assignment 
subt^equent  to  the  commission  of  bank- 
rupt, shall  be  permitted  in  an  acticn 
at  law  to  question  the  validity  of  suth 
commission,  and  recover  from  tlie 
assignees  the  properly  of  the  bank- 
rupt taken  uiuler  it,  by  proving  an 
act  of  bankruptcy  committed  by  the 
bankrupt  prior  to  the  petitioning 
creditor*^  debt ;  though  it  be  also 
shewn  that  there  was  a  sufficient  pcti* 
tiojning  creditor's  debt  existing  at  the 
time  of  such  prior  act  of  bankruptcy^ 
whereon  a  better  commission  might 
have  been  sued  out. 

Donovan  v.  JDuff.    9  £.  R.  ?1 
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42.  In  covenant  by  the  laiicilord  Hgatnat  j     quent  to  hw  bankruptcy, ti6  majr  mailt' 


the  defenH'dnIs  Hs.si<;nees  of  a  bankrupt 
for  breach  of  covfiiant,  the  iiirre  fact 
that  I  be  assi«riifes  put  ihe  estate  up  to 
sale  (without  stating  lhcii»selves  to  be 
the  owners  or  possessed  thereof)  thry 
never  havinc;  been  in  possrssion  of  the 
prentices,  and  there  beiu^  no  bidder, 
the  premines  not  being  sold ;  is  not 
suflicien)  to  supp<»rt  an  avernteut  that 
ail  the  e!itHtciiiterK«t,  ^c.  nfthe  bank- 
rupt in  Ihe  premises  cctme  to  the  defen- 
dent's  by  assignment, 
Tumci'w  Richardson  S^aL  7  E.  R.3")5 

43.  A  new  assignee  of  a  bankrupt  may 
sue  in  debt  upon  a  judgment  reco- 
vered by  a  firmer  assignee,  displaced 
by  the  Lord  Chancellor:  wliirb  judfr- 
ment  was  *'  for  dam:ige8  sustained,  fnr 
ill  juries  committed  as  well  by  the  de- 
fendant a<;iiin;>t  the  bunkrupt  bifore 
bis  bankuplry,  as  also  airainst  \\\r 
assijGjnec,  as  .v?/rA, after  the  bankruptcy." 
For  such   recovery  will  be  presumed 

-  to  have  been  for  injuries  done  to  the 
bankrupt's  estate  and  ederts.  And 
the  plaiulift^may  <ie(lare  in  a  seneral 
form,  as  having  been  duly  tonslituted 
and  appointed  assignee,  &:c. 
Dc  Cossott  V.  P^uughan,  10  E.  R.  G\ 

III.  Bankrupt;  of  his  personal  Rights 

and  Duties, 

1.  A  bankri4>t  is   not   entitled    to  any 
maintenance  out  of  his  ejects  during 
his  examination. 
Thompson  ^  al.  \,CouncelL  1  T.R.1 57 

S.  A  bairkiDpt  cannot  call  on  his  assig- 

•   'neesfor  hisallowarce  under  stai.5G'.2. 
f.  30.  §7.  (his  estate  paying   10*.  in 
the  pound),  if  his  certificate  be  not  al- 
lowed beforc'payment  of  the  dividends. 
Groome  v.  Potts,  6  T.  R.  548 

d.  If,  upon  the  ex'.miin<ttiou  of  a  bank- 
rupt touching  the  di>}M)sition  of  his 
property,  he  swear  to  an  arcotmt  of 
the  same  which  appears  to  be  incredi- 
ble, the  commissi'  oers  may  comniit 
him  to  prison. 
ExpmieNowlan.aJ^enkrupt.tn^JRA  1 S 

4.' In  the  case  of  a  bankrupt  committed 
by  Ihe  commissioners  for  refusing  to 
be  examined,  he  must  send  word  when 
be  will  submit  and  answer  the  ques- 
tions.   ( Dictum.)  IT.  R.  054 

5.  A  commitment  by  the  commissioners 
is  a  criminal  process.  3  E.  R.  232 

6,  If  an  order  for  the  delivery  of  goods 
in  the  bands  df  a  third  person  be 
civen  to  au  uneertificattd  bankrupt, 
la  pajrineot  of  a  debt  accrued  subse- 


tain  trover  for  them. 

Fowkr  V.  Down.  1  6.  &  P.  44 

7>  An  uncertificated  bankrupt  has  a  right 
to  goods  acquired  by  him  since  \m 
bankruptcy,  against  all  the  world  but 
his  assignees,  and  may  mahitain  tro^'er 
fur  them  against  a  stranger. 

Webb  V.  Fox.  7T.R.  391 

S.  A  person  attainted  of  felony  under 
5  G.  2.  c.  30.  §  t .  for  concealing  his 
personal  pioperty  from  his  creditors, 
cannot  be  heard  by  petition  to  the 
Lord  Chancellor  to  supersede  a  com- 
mission of  b'^nkruptcy  issued  against 
him/  R.  V.  Bullock.  I  W.  P.T.  7  r,  «2 

IV.  Certificate,  ofobfaiiiinp::  and  to  what 
Actions^  cYC.  it  shall  be  a  lose, 

1.  A  bond  given  to  a  creditor  of  a  bank- 
rupt in  order  to  induce  him  to  with" 
draw  a  petition  which  he  had  preferred 
to  the  Ciiancelhn  ag-.iin^t  the  allowance 
of  the  r«Ttificate  is  void  by  stat.  5  G, 
2.  r.  30.  §  11. 

Sumner  v.  Brady  ^'  al.  1  H.  B.  6-17 

2.  If  any  one  of  a  bankrupt's  creditors, 
lliouj:h  without  the  privity  of  the 
bankrupt,  be  induced  by  money  to 
sii;n  hisreilificiiie,  it  is  void. 

^Holland  v.  Palmer.  1  B.  &  P.  95 

3.  Whether  bankru;»tcy  is  a  plea  to  an 
action  of  covenant  far  rent?  Qm. 

Lvdford  v.  Barber.  1  T.  R,  86 
(See  Aurio^.  Mills^  lit.  COVENANT 
VI.  that  it  is  n(»t.) 

4.  In  the  case  of  the  South-Sea  Com- 
pany, 'the  act  7  G.  1.  c.  28.  by  which 
all  their  property  was  taken  out  of 
their  hands  ami  vested  in  trustees  for 
the  satisfaction  of  llieir  creditors,  was 
held  no  bar  to  an  action  of  covenant. 
Hornby  v.  IJoulditch.  1 T.  R.9^^\93.  n. 

5.  But  bankruptcy  is  a  (jjo«»d  plea  to  an 
action  of  debt  ou  ihe  reddendum  in  a 
lease,  whether  tlie  rent  be  due  before 
or  after  the  bankruptcy. 

Wadham  v.  Marlowe,  H,  26  G.  3. 

lH.B.437,».     lT.R.91.«. 

(J.  An  execution  against  the  goods  of  a 
bankrupt,  taken  out  after  liis  certifi- 
cate is  signed  bjr  the  creditors,  and 
before  it  is  allowed  by  the  Chanceliorp 
bvalid.  Callenw.Meyrick,  lT.R.36l 

7.  M^fi.fa.  issued  against  a  bankrupt 
before  cerliiicate  obtained,  be  not  e.x- 
executed  till  after,  the  Court  (oi  C.  P.) 
will  order  the  goods  to  be  restored; 
even  though  he  has  not  pleaded  his 
certificate  according  to  5  G.  2.  €.  30. 
§  7. ;  for  th«  coui  t  will  always  give 
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that  relief  in  a  summary  way,  which 
inight  be  obtained  by  audita  quentli : 
but  if  »u)y  thing  be  alleged  to  invalidate 
the  effect  of  the  certificate,  the  court 
ivill  direct  a  trial  ou  a  plea  of  baok- 
rup»cy. 

Lisier<mf,S^r.\.MundeliA'B,6iP.4Q7 
B.  The  statute  5  G.  2.  c.  3().  only  re- 
lates to  the  discharge  of  the  pet'son  uf 
the  bankrupt,  who  is  in  custc»dy  on  a 
judgment  obtained  before  the  allowance 
of  the  cerlilicate.  I  T.  R.  36 1 

0,  A  person  agatusl  whom  a  second  com- 
mission of  bankrupt  ha<i  been  is«ut*d, 
and  who  has  not  pai<i  15«.  in  lh(> 
pound,  is  liHble  to  an  action  by  any 
of  his  creditors,  notwithstanding  they 
have  si«;ned  his  certificate. 

PhilpoH  V.  Corden.     5  T.  R.  2S7 

10.  But  in  such  ca^e  execution  can  only 
issue  againist  hiseffects,  his  person  being 
free  from  arrest ;  by  stat.  5  G,  Q.  c.  30. 

5  T.  R.  287 

11.  If  a  defendant  rely  on  a  certificate 
under  a  second  couinnssion  of  bank- 
rupt against  him  under  which  h?  has 
not  paid  1  ^s.  in  the  pound,  the  plains 
tiif,  in  order  to  deprive  him  of  the  be- 
nefit of  it,  may  produce  the  proceed- 
ings under  the  former  commission, 
and  prove  that  he  submitted  to  it, 
without  proving  the  trnding.  act  of 
bankruptcy,  and  other  iact^  which  are 
necessary  to  support  the  conmiission 
as  against  third  ftersons. 

Haviiand  v.  Cook.  5  T.  R.  65  » 

I S.  An  action  against  a  bankrupt,  w  ho 
has  obtained  h<s  certificate  under  a 
second  commission,  on  a  cause  of  ac- 
tion  accruing  previous  to  his  Nei'oml 
bankruptcy,  may  Ut  maintained  before 
a  dividend  has  been  made,orthe|)eriod 
for  making  it  allowed  by  5  G,  2.  c.  30. 
.^  37.  is  elapsed;  if  evitleiire  be  ad- 
duced to  shew  th  «t  it  is  not  probable 
from  the  state  of  the  effects  jn  the  hands 
of  the  assignee«$,  that  the  bankru))t  will 

'   be  able  to  pay  1 5$.  in  the  pounds 

M/t  y.^ Ballard,  I  B.  &  P.  467 

t3.  A  debt  which  ^iccrued  subsequent  to 
an  act  of  bankruptcy,  though  previous 
to  the  issuing  of  the  commission,  is  not 
discharged  by  the  certificate. 

Bamford  v.  Burrell.  2  B.  &  P.  1 
(Eyre  C.  J»  who  died  after  the  case 
was  argued,  but  hffore  the  judgnunt 
was  given,  bad  intimated  a  contrary 
opinion.) 

|4.  The  same  point  is  considered  as  clear 
in  Goddard  v.  VandcHuyden,  C.  A,  M. 
12  G.  3.  2B.&P.8,n. 


15.  Under  the  general  bankrupt  lawt 
debts  proveable  under  the  commission^ 
and  debts  to  be  discharged  by  the  cer- 
tificate, are  convertible  terms. 

2  B.  &  P.  11 

16.  Debts  not  due  at  the  time  of  the 
act  of  bankruptcy,  except  in  the  cases, 
specially  provide(i  for  by  (Mrticular  sta- 
tutes, are  not  affected  by  the  commis- 
sion. 2  B.  ^1  P.  1 1 

17-  The  commission  and  the  declaration 
of  the  bankruptcy  relate  to  the  act 
of  bankruptcy ;  and  when  a  man  is 
declared  a  bankrupt,  he.  is  so  to  all 
intents  and  purposes,  from  the  time 
the  act  of  bankruptcy  was  connnitted* 

2  B.  &  P.  8 

1 8.  A  surety,  who  does  not  pay  the  debt 
of  the  principal  till  after  his  bank- 
ruptcy, though  called  upon  and  liable 
to  pay  it  before,  may  hold  Uie  prin- 
cipal to  bail,  notwith.^tanding  his  cer- 
tificate ;  for  as  the  debt  does  not  ari$>e 
till  the  money  h  paid,  it  could  not  be 
proved  under  the  commission. 

Paul  V.  Jones.  1  T.  R.  599 

19.  A,  being  arrested,  B.  became  bail 
for  him  to  the  sheriff,  and  judgment 
was  obtained  against  B.  upon  the  bad 
bond ;  ^A.  then  became  bankrupt,  n 
writ  of  error  at  that  tiuje  depending  on 
the  bail-bond,  which  was  afterwards 
non-prossed;  u))on  this  the  debt  and 
costs  WfTf  levied  oil  B.  by ^. /a.,  after 
which  i^.obt  lined  his  certificate:  held, 
that  P,  was  not  barred  by  the  certifi- 
cate from  recovering  from  A.  the 
amount  of  the  debU  and  costs  levied 
by  tlie^./<i. 

Goddard  v.  Fanderheyden,  C.P.  'M.  1 2 
C.  3.  2  B.  &  P-  8,  n. 

1 0.  But  where  A.  was  bound  with  B.  as 
a  surety  for  the  payment  of  a  sum 
certain,  and  took  an  absolute  bogid 
from  B.  payable  the  day  before  the 
original  bond  was  to  <beconie  due,  and 
B*  became  a  b»nkrtipt  before  tke-tiHy 
uf  payment ;  it  was  held  that  A.  might 
prove  this  debt  under  the  coniniissiQn, 
and  that  B*s  ceitificate  was  a  bar  to 
an  action  by  A.  on  the  counter  bou(f, 
though  A.  did  not  |Hiy  the  original 
bond  till  aftt  r  B.  had  committed  an 
act  of  binkniptcy. 

Martm  v.  Court.  2  T.  R.  640 
(And  ^ee  Toussaint  v.  MariinaHt,  th:s 
Digest,  tit.  Assumpsit  V. 

21.  A  bond  and  warrant  of  attorney  to 
confess  a  judgment  given  by  a  bank- 
rupt after  his  bankru|itcy,  in  onler  to 
obtain  his  liberty,  is  not  barred  by  bis 
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certificate,  attlioii^h  the  original  debt 
were  contracted  before. 

Birch  r.  Sharland.  1  T.  R.  71o 

22.  The  old  debt  was  extin^ished  by 
iuch  bond  given  for  such  purpose. 

IT.  R.715 

^<3.  A  cognovit  is  not  discharged  bv 
bankruptcy  and  certificate,  it  beini! 
onlybn  acknowledgment  of  die  amount 
of  die  damages. 

Wybame  /.  Ross.  2  W.  P.  T.  68 

t4.  If  the  payte.of  a  proniisflory  note 
pay  the  iimonnt  of  it  to  an  indorsee 
after  die  bankruptcy  of  |be  maker, 
he  may  recover  against  the  maker,  not- 
withatanding  liis  bankruptcy  ami  certi- 
ficate.   Howis  V.  Wis^^s,  4  T.  R.  7  i  + 

95.  A.  draws  a  bill  ot  exchange  t«  B. 
in  favour  of  C,  who  indor^s  it  to 
/>.>  who  discounts  it.  Before  the  bill 
is  duA,  A,  becomes  a  baiUerupt  and  ob- 
tains his  certificate:  when  the  bill  is 
due,  payment  b  refused :  upon  which 
C  refunds  the  money  to  D.  wh'cli 
was  advanced  in  discount,  and  tikes 
back  the  bill.  To  an  action  brought 
by  C.  against  -A,  on  the  bill.  A,  cantht 
plead  his  bankr«ptcy. 

Brooks  V.  Rogers.  1  H.  B.  6w 

26.  A.  draws  a  bill  of  exchan^^e  on  B,, 
payable  to  the  order  of  A.,  which  B. 
accepts,  and  B.  draws  a  bill  on  A.  pay- 
able to  the  order  of  B.,  wliich  A.  ac- 
cepts, for  their  mutual  accommoda- 
tion ;  both  bills  are  payable  at  tlie  same 
time,  have  the  same  dates,  ai|d  con 
tain  the  same  sums :  one  is  a  good  con- 

'  aideration  for  the  other,  and  neither  h 
an  indemnity;  so  that  if  eitlier  party 
becomes  a  bankrupt,  tlie  bill  accepted 
by  him  may- be  proved  under  his  coin- 
niission,  and  consequently  to  an  ac- 
tion brought  on  it,  his  baukruptcy 
I  nay  be  pleaded. 

Rdlfev.  Caslon.  2  H.  B.  570 

S7*  A.  and  B.  exchanged  acceptunces, 
and  each  party  having  negotiated  the 
Yespective  bills»  became  bankrupt ;  and 
JEf.'s  assigned  were  afterwards  obliged 
;  to  pay  a  dividend  as  drawer  on  the  bills 
accepted  by  A,,  as  well  as  to  pay  B.*s 
own  acceptances.  Qn.  If  ^.'s  certifi- 
cate Is  a  bur  to  an  action  brought 
gainst  him  b>  B.'s  asiignees  for  mouey 
paid,  Sfc.  1 ' 

Cowley  V.  Duttlop.  7  T.  R.  566 

■^  ^.  If  ih«*  acceptor  of  a  bill  of  exchange 
not  due,  become  bankrupt,  and  the 
in«Sor>€r  lie  afterVrards  obliged  to  take 
»;p  the  bill  fi«i  account  of  non-payment 


by  the  acceptor,  and  the  acceptor  nf 
ter\rards  obtain  his  certificate,  he  will 
be  diiichar^fd  from  the  debt,  and  the 
cou  t  will  enter  an  exoueretur  on  the 
bnil-piere  in  an  uctiou  ag(tia>t  huii  at 
the  suit  of  tJie  in  it.Tser. 

Josvph  V.  Orme,  5  N.  R.  180 
'2<).  Tlie  <1  rawer  of  a  hill  «»f  exchange, 
wliieh  hail  been  accepted,  and  was  not 
refused  pitymcnt  by  the  acceptor  till 
after  the  baoknifitcy  of  the  drawer,  is 
discharged  by  his  cert'ficate,  inasmuch 
as  sueli  debt  is  made  provcable  under 
hisconintission bv  the stat. 7  C  1 . r. 3 1 . 
Storey  v.  Barnes,  7  E.  R.  435 

30.  The  defendants  gave  to  die  plaiutMf 
tlicir  own  bills  accepted  by  third  per- 

.  sons,  in  exchan<;e  for  his  acceptances 
of  other  bills  drawn  by  them  upon  him, 
tlie  different  set-i  of  which  tallied,  ex- 
cept as  to  some  tiifiing  dilferences  on 
which  no  stress  was  laid  at  the  time  : 
lield.  that  the  transaction  being  that 
uf  an  alfsolute  ejtchange  of  securities, 
each  party  was  confined  to  hu  remedy 
on  those  securities,  and  the  law  would 
not  raise  an  implied  promise  in  the 
defendants,  who  had  become  baiik^ 
rupts,  to  repay  to  the  plaintiff  a  part 
of  the  amount  of  his  acceptances  which 
was  paid  b;y'  him  after  the  bankruptcy. 
Buckler  f.  Buttivaut.  3  E.  R.  7^ 

3 1 .  Where  the  pla<titiif  lent  his  iiif lorse- 
ment  upon  a  bill  at  the  desire  of  the 
drawer,  but  without  any  privity  witii 
the  defendant  (the  acceptor),  who  had 
himself  no  cimsid^ration  at  the  time 
for  such  acceptance ;  and  the  day  be- 
fore the  bill  became  due  the  ilefeudaut 
became  l^nkrnpt,  and  it  was  imme- 
diately after  taken  up  by  the  |ilaintiff 
(tlie  indorser)  out  of  the  hands  of  the 
indorsee  :  held,  that  the  bill  being 
ptoveatile  as  a  debt  under  the  defen- 
dants commission,  and  there  being  no 
privity  of  contract  between  these  par- 
ties collateral  to  the  bill,  like  the  ca^e 
of  (irtnci}>al'  and  surety,  nor  any  pro- 
mise of  iudemuity,  the  plauitilf  could 
not  recover  the  amohnt  of  the  bill  paid 
after  the  bankruptcy  against  lla*  defen- 
dant who  had  obt;iine<l  his  certificate. 

Iloulev.  Baxter.  3  E.  R.  177 

32.  A.  sold  a  ship  lo  B.  with  a  covenant 
that  he  hud  a  good  lilie,  thouirh  in 
fact  he  liad  none.  Afterwards  A,  be- 
came a  bankrupt«^nd  B.  sustained  da- 
mage by  iMiying  the  value  of  a  ship  to 
tlie  true  owner :  held,  iu  an  action  00 
tlie  covenant  by  B.  against  A.^  stating 
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the  special  damage,  that  u4.'s  certifi- 
cate w;is  no  bar. 

HamMOnd  v.  Tmdmin.  7  T.  R.  6 1 2 

51.  Bankruptcy  is  no  bar  to  an  action  of 
trover,  though  the  c«»nversion  li«p|ien- 
ed  b^'ftirt:  the  bankruptcy ,  Hnd  though 
the  cause  of  notion  were  of  such  a  na- 
ture that  the  plaintiff  m/^/i^  have  waved 
the  tarif  aitd  proved  his  demand  as  a 
debt  under  the  commission. 

'  Parker  v.  N&rton.  6  T.  R.  695 

31*.  A  dtM*har^e  under  a  coinniiss>ion  nf 
bankrupt  in  a  foreign  country,  is  no 
b^r  to  Hi\  action  for  a  d<d)t,  arisiu'^  ht're, 
bronchi  against  the  bunktujit  by  a  siil>- 
ject  of  this  coiinlrv. 

Smith  V.  Buchanan,  1  E.  R.  6 

55.  But  tvhcre  tlie  <lffiMid«uit  gave  to  the 
plaintiff  ill  a  fonign  cnnntry,  \vhere 
both  wt*re  resident,  a  bill  of  exthangi* 
drawn  try  the  defendant  upon  a  person  | 
in  England,  whicli  bill  was  afterwards 
protested  here  fiir  non-acceptance,  and 
the  cli'fendant  afterwanls,  '\i'hile  still 
resldentabroad,  became  bankrupt  there, 
and  obtained  a  certificate  of  discharge 
by  the  law  of  that  stale :  it  was  held, 
that  such  certificate  was  a  bar  to  an 
action  here  upon  an  implied  assumpsit 
to  pay  the  amount  of  the  bill  in  con- 
seq«iencc  of  such  non-acceptance  in 
En^lnnd.  Potter  v. Brown,  5E.!l.  1*34 
36L  What  is  a  discharge  of  a  debt  in  \\w 
country  wht re  it  whs  contracted,  is  *<i 
discharge  of  it  every  where.  5  E.R.I  30 
(An<l  see  tit.  Foreign  Laws.) 

V.  Debts;  wh^t  mny  he  proved  under 
the  Concussion. 


1.  Where  S.  L.  was  arrested  for  the 
anioiiiU  of  ;^0(ids,  and  E.  L.,  in  order 
to  procure  his  discharge,  became 
lK>und,  as  surety  with  him,  in  a  bond 
to  theplainiitfs,  payable  byinsiahnents, 
and  before  the  first  default  E,  L.  be- 
cainea  baiiknipt,  the  plaiutiti'is  b^Mui(l 
to  prove  his  debt  under  the  commis- 
sion by  viitueof  7  Gf.  I.e.  31.  for  the 
credit  was  given  to  both, 

Brookes  Sfal.  v.  JUotjd.  1  T.  R.  17 
(Sec  anttf  IV.  and  post,  Art.  17.) 

9.  School-money  for  the  education,  &c. 
of  the  defendant's  son,  payable  hulf* 
yearly,  is  not  a  debt  due  till  the  end 
of  the  half-year,  so  as  to  be  provcable 
under  a  commission  of  bankrupt  against 
the  parent,  who  became  bankrupt  a 
few  days  before  the  end  of  the  half- 
year ;  though  he  had^  Just  before  his 


bankruptcy,  and  before  the  holidays  be- 
gan, taken  his  son  liomeforthe  holidays. 
Pai'Afow  V.  Deariove.     4  E.  R.  438 

3.  The  slat.  7G.l.c.3\.  §  I.,  which 
enables  creditors  to  prove  debts  pay* 
able  at  a  future  day,  under  the  com- 
mission, ii»  confined  to  written  securities. 

4E.R.438 

4>.  Where  goods  were  sold  anil  delivered 
upon  an  as:reement  to  be  paid  for  by 
a  firesent  bill  payable  at  a  future  date 
(but  which  bill  never  was  given  or  de- 
manded, and  seven  days  after  the  de- 
livery  of  tlie  goods  the  debtor  com- 
mitte<l  an  act  of  bankruptcy),  it  was 
held  that  this  did  not  oreate'a  present 
detitsdlficientto  enable  such  debtor  to 
petition  for  a  commission  of  l>ank« 
ruptcy  a.(;ainst  the  debtor ;  the  statutes 
7  G,  1.  r.  31.  S  1.  and  5  G.  2.  c.  30. 
\  22.  being  confined  to  debts  due  on 
bills,  bonds,  promissory  notes,  and 
other  personal  written  securities  of  the 
like  sort,  |)ayable  at  a  future  day; 
whieh  alone  by  the  latter  statute  are 
made  available  to  found  a  good  peti- 
tion in<r  creditors  debt. 

Hoskins  v.  Duperoy.    9  E.  R.  498 

5.  A  specific  sum  of  money  received  by 
an  overseer  of  the  poor,  is  not  such  a 
debt  as  can  be  proved  under  a  com* 
mission  of  Imnkrupt  again*;t  him  before 
his  accounts  are  delivered  in. 

R.  V.  Egginton.     1  T.  R.  369 

6.  W^hcre  after  a^recovery  in  ejectment, 
and  before  an  action  of  trespass  for 
niense  profits,  the  defendant  became 
a  bankrupt,  and  the  jury  did  not  in- 
clude the  costs  of  the  ejectment  in 
their  verdict  in  executing  a  writ  of 
inquiry  in  the  action  for  mense  pro- 
fits, the  court  refused  to  set  a^ide  the 
inquisition,  because  th^  plaintiff  might 
liave  prove<l  the  costs  as  a  debt  wiylei 
the  defendant's  commission  of  bank- 
rupt. 

GuUivtr  V.  Drinkwater  2  T.  R.  26 1 

7.  If  a  demaiKi  be  (payable  at  all  events, 
tliough  at  a  future  day,  it  may  be 
proved  under  a  commission  of  bankrupt 
agahistthe  debtor,  or  set  off  against  an 
action  brought  by  his  assignees ;  but  if 
it  rest  ill  contingency  whether  it  will 
become  pa>ahle  or  not  it  cannot  be  so 
proved  or  set  off,  unless  it  be  secured 
by  a  penalty  which  is  forfeited  at  law. 

Hancock  v.  Entwistle.    3  T.  R.  435 
(See  tit.  Sett-off.) 

8.  If  A.  give  a  warrant  of  attorney  to  7?. 
to  confess  a  judgment  immediatel>, 
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With  a  defeasance  that  judgment  sliall 
cot  be  entered  up  until  a  siitiseqqent 
<lay  on  a  contingency,  and  A,  become 
baukrupt  bef'ure  that  day,  though  £, 
«  afterwards  enttr  up  Judgmeat  on  the 
happening  of  the  coiitlngt* ucy,  he  can? 
not  prove  this  debt  HiuT&r  JB.'s  com- 
missioiu 

Siakieg  ¥.  Planck.    8  T.  R-  386 

Q,  When  a  crr'ditor  bai  a  demand  on 
his  debtor,  \vhi(  h  is  capable  of  being 
a«cet  tallied  witiiput  the  intervention 
of  a  jury,  and  M^hich  doe9  not  found 
merely  in  damages,  and  the  debtor 
becomes  a  bankriijit,  it  may  be  proved 
as  a  debt  under  the  commissioa. 

3  T.  R.  539 
.  IQ.  But  if  A'  lend  stock  to  J3.,  to  be  re- 
placed as  stock,  without  naming  any 
|>articular  day,  and  B,  become  a  bank- 
rupt before  any  request  by  A.  to  re- 
place the  stock,  A.  cannot  come  in 
under  2».  s  commisiiioii  AJh  demand 
iu  this  case  resting  merely  in  damages. 
Utttrson  V.  Vvrnon.  4.  T.  R.  5/0 
[AUerinjr  the  opinion  before  given  in 
the  same  case.     3.  T.  R.  539-] 

IJ.  Aright  of  action  on  a  breach  df  co- 
veuHut,  not  secured  by  a  penalty,  iin(\ 
M'hcre  the  damages  io  be  recovered 
are  imcertain,  is  not  barred  by  the 
f:ertificate  of  the  defendant  who  be- 
canie  a  bankrupt  aAer  the  covenant 
was  broken* 

Banister  v.  ScoiL    6  T.  R.  4S9 

IC.  Whefe  a  debt  arises  before  a  bank- 
tuptcy,  but  a  verdict  is  obtained  hiuI 
costs  taxed  after  the  bankruptcy,  the 
costs  are  confide reii  as  part  of  the  ori- 
ginal debt  ami  may  be  proved  as  such 
under  the  bankruptcy.  The  court 
of  C.  P.  therefore  discharged  the 
bankrupt  out  of  cu^tody  \vh(»  liad  been 
^  taken  in  execution  for  such  cf»>ts. 

Leuis  V,  Pitrcy.  1  H.  B.  5.9 
So  where  a  defendant  became  b»nk- 
rnpt  between  the  veniict  aitd  judgment. 
Longford  v.  Ellis,  B.  R.  £.  '^3  G.  3 

1  H.  B.5i).». 

13.  The  Court  of  K.  B.  h.id  tliat  if  a 
plaintiff  become  a  banj^tupt  after  he 
is  nonsuited,  and  before  the  taxatioo 
of  costs,  the  cobts  of  the  nonsuit  are  a 
debt  provealde  under  tli^  conmiis!^io-^ 
Hurst  V.  Mead*     5  T.  R.  30*5 

H.  After  some  hesitation  the  Court  of 
C.  P.  on  the  authority  of  the  preced- 
]n;v  ci«se9,  oeteriniued  that  if  a  i  lain- 
titt  b  CO  '.le  bankrupt  after  a  nonsuit 
al  nisi  oritis,  and  |)efor^  the  judgment 


of  nonsuit,  the  costs  of  the  nonsuit  an} 

a  debt  proveable  under  the  coaunissioiu 

JVatts  V.  Hart.     I  B.  &  P.  1 34 

15.  Rut  the  court  of  K.  B.  hehl  that 
the  costs  of  a  suit  in  Chaitcery,  Ji- 
reeted  to  be  paid  by  an  award  made 
before  the  hankrqptcy  of  the  defen- 
dant, but  which  costs  were  not  taxed 
till  after  he  became  bankri^pt,  could 
not  be  proved  und^r  the  commission ; 
but  ttiat  the  bankrupt  remained  Jiable 
to  be  attached  f«>r  the  amount  uuder 
the  award  made  a  rule  of  court. 

R.y.Davie8,    9£-R-31$ 

16.  l(  A»  recover  a  judgment  against  B» 
before  the  bankruptcy  of  J9.,  and  re« 
viva  it  by  scire  facias  after  the  bankf 
ruptcy,  the  co^ts  of  the  scire faeiaa 
relate  back  to  the  judgment,  and  majf 
be  proved  under  the  conimiiision.. 

PhUip$  V.  Brown.    6T.  R.282 
17*  So  if  a  writ  of  error   be  brought 
after  the  bankruptcy,  to  reverse  a  judg? 
^ment    against  tlie   bankrupt  before, 
and  the  judgment   be   affirmed,  the 
costs  of  the  writ  of  error  refer  to  the 
.  judgment,  6T.R.  282 

iS.  And  in  either  case  the  bankrupt's 
certificate  discharges  him  as  to  the 
cosiis  as  well  as  with  regaM  to  the 
judguitnt.  6T.  R.^8!2 

19*  Ifa  plaintiff  after  judgment  obtained 
prove  hi»  debt,  umler  a  commissioa 
of  b^ikrupt  sued  out  against  the  de- 
fendant, and  also  proceed  against  the 
bdil,  the  hail  are  tlie reby  entitled  to 
their  discharge  under  staL  49  G.  3.  c. 
121  §  U  :  and  the  Court  of  C.  P.  dis- 
charged them  on  motion. 
Linging  ▼.  Comyn.  2  W.  P.  T.  246! 
•20.  if  an  action  be  commenced  against 
a  bankrupt,  after  a  commission,  for 
business  done  before  the  bankruf>tcy^ 
and  the  bankrupt  afterwards  obtain 
his  certificate,  the  defendant  is  dis- 
charged from  the  costs  as  well  as  tho 
debt,  and  the  court  will  enter  an  ex- 
anereinr  on  tb»*  bail-piece. 

W  ilkit  V.  Pringle.  2  N.  R.  1  pd 
2i.  -Y.  l>ecHme  t)Oinid  as  a  surety  witl^ 
Y.  to  A.ow  the  loth  u^ Aug,  177  8,  iu 
a  bond  conditiomd  for  payment  in  six 
^months;  on  the  1st  Marvk.  1780,  he 
became  bound  with  Y.  to  B.  m  a  bond 
coitditioneii  for  payment  io  six  months, 
on  the  4th  of  March  1780.  Y.  beciinie 
bound  to  X.  in  a  b(»nd  conditioned 
for  payment  of  two  former  bonds, 
aud  also  to  indenmtfy  X.  tigainst  those 
two  bouds :  the  money  secut^ed  b^  tha 
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M»cond  bond  not  being  \md  >vhint  it 
became  due,  it  ^as.  hulden  tliat  the 
la  t  bond  was  thereby  forfeited,  though 
X.  was  not  catled  on  to  pay  the  money 
in  the  wron  \  bond  until  aftenvarfis, 
an'1  that  X,  might  prove  it  as  a  debt 
under  the  commission  of  bankrui >t  that 
issued  a^iq^t  Y.  alter  the  forfeiture 
and  before  ravment. 

Hodgsim  V.  BelL  7  T.  R.  97 

S2.  Money  paid  by  one  partner  to  an- 
other hefm^e  the  bankruptcy  of -the 
latter,  fur  the  purpose  of  being  paid 
over  as  his  Hqui<iated  share  of  a  debt 
to  their  joint  credtor,  if  it  be  not  so 
applied  is  proveabte  as  a  debt  under 
the  commission,  and  consequently  bar- 
red by  tiie  certificate,  although  the 
lolvent  partner  were  not  called  upon 
to  pay  the  debt  to  the  joint  creditor 
till  atVr  the  bankruptcy.  But  the 
solvent  partner  itjay  recover  from  the 
bankrupt,  notwithstanding  the  certifi- 
rate,  his  (tlic  bankrupt's)  share  of  such 
debt  so  paid  aftef  the  bankruptcy  to 
the  joint  creditor, 

Wri§rhi  V.  Hunter,  1  E.  R.  20 

$3.  A,  eni;a';es  as  a  partner  in  a  particu> 
lar  trant>action  witli  B.  C  and  D,  who 
were  liefofe  partners,  and  who  con- 
tinued partners  among  themselves  as  to 
their  sliare  in  the  transaction :  B,  C. 
and  D.  become  bankrupts  aHer  which 
A,  pays  a  debt  due  from  himself  and 
them  to  a  joint  creditor;  held  that 
these  three  partners  constituted  but 
one  debtor  to  A  .  and  b<?  ndpht  recover 
from  B,,  not  ^.'s  proportion  alon**, 
fjut  the  whole  proportion  of  B,  (\ 
and  D.  towards  the  joint  debt ;  B. 
pot  having  pleaded  in  abatement. 

Wright  V.  Hunter.  1  E.  R.  20 

VI.  Notice  of  Bankruptcy y  wh^m  it  shall 

affect. 

|.  A  banker  is  not  justified  in  paying 
the  <i  rafts  of  a  person  who  has  placed 
money  in  his  hands  after  he  has  notice 
of  an  act  of  bankuiptcy  couimitted  by 
him.     Vtman  v.  Hankey.  2  T.  R.  1 1  : 

S.  When  the  a^signt-es  of  a  bankrupt 
have  recovered  a  sum  oi  money  from 
tlie  bankrupt':;  banker,  received  b\ 
him,  and  paid  over  to  a  creditor  of 
the  bankrupt  witli  knowledge  of  the 
bankru|>tcy,  they  cann<  t  recover  the 
same  sum  from  th*'  cre«iitor,  tho'gh 
he  received  it  after  notice  \ii  the  bank- 
ruptcy. 
ffnum  Sf  id.  v.  Hanson.  2  T.  R.  237 


3.  But  the  assignees  had  their  option 
at  first  to  brmg  the  action  against  the 
banker  or  against  the  person  to  whom 
the  banker  paid  the  money  under  the 
above  circumstances.  2  T.  R.  287 

4t  A  factor  gave  his  acceptance  to  his 
principal  for  the  amount  of  goods 
sold  on  account,  after  a  secret  act  of 
bankruptcy  of  the  principal,  but  with- 
out  notice  to  the  factor;  and  after 
notice  of  the  bankruptcy  the  factor 
paid  his  acceptance  to  the  holder  of 
the  bill ;  held  that  the  payment  was 
protected  by  stat.  1  J.  1.  (?.  15.  §  14. 
Wilkins  Sf  of.  v.  Casey.  7  T.  R.  71 1 

VII,  Petitioning  Creditor, 

1.  Whether  proof  of  a  debt  of  l6l/.  to 
one  of  the  petitioning  creditors,  there 
being  more  than  three,  will  support  the 
commission  of  bankrupt.     Qu. 

1  T.  R.  475 

2.  A.,  a  creditor  of  B.,  to  the  amount 
of  115/.  took  his  bill  for  20/.  on  C^ 
who   had   not    then,  nor  afterwards^  .^ 
any  effects  of  B.  in  his  hands :    the* 
bill»  when  due,  was  dishonoured,  and 
no  notice  thereof  was  given  by  A,  to 
B, :    still  A*s  demand  was  not  di§< 
charged ;  but  he  may  sue  out  a  com- 
mission of  bankrupt  against  B.  and  his 
debt  will  support  it. 
Bickerdike  df  al,  v.  BoUman.  lT.R.405 

3.  A  creditor  of  a  bankrupt  to  the 
amount  of  1 12/.  previous  to  the  bank- 
ruptcy receiving  50/.  after  notice  of 
an  act  of  bankruptcy,  is  not  thereby 
precluded  from  suing  out  a  commis- 
sion of  bankrupt ;  for  by  that  act  he 
waves  his  claim  to  the  payment ;  and 
he  may  still  retain  the  money  inJiis 
hanils  for  the  credit  of  the  bankrupt's 
estate.  Mann Sfal.v. Shepherd.  6T.R.7g 

4.  A  judgment-creditor  who  has  taken 
hi<  debtor  in  execution,  cannot  after- 
wards Mie  out  a  commission  of  bank« 
ruptcy  a!;iaiist  him  upon  the  same  debt. 

Cohen  v.  Cunningham.  8  T.  R.  123 

5.  Where  the  petitioning  creditor's  debt 
did  not  aniouut  to  lOo/.  at  the  time 
of  th/  act  of  bankruptcy,  but  was  in- 
« rease<l  to  more  than  100/.  by  a  pro* 
'inissory  note  of  the  bankrupt  due  at 
that  time  being  indorsed  to  the  peti- 
tioniiiQ  creditor  before  he  petitioned 
tor  the  commission,  this  debt  was 
deemed  suffirient  to  support  the  com* 

mission.  G/flw/erv./feicCT-.  7  T.  R.  4P8 
{).  A  commission  of  bankrupt  sued  out 

Mpou  the  affidavits  of  four  petitioning 
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12*  Until  an  aet  o^  bankniptcy,  the^^ 
disponendi  over  good*),  remaiiM  by  Taw 
tvith  the  trader,  unless  he  exercise  it 
by  way  of  voluntary  and  fraudulent 
preference  of  a  particular  creditor  in 
contemplation  of  bankruptcy  .5E.R.  1 86 

)3.  Therefore  where  traders,  having  or- 
dered goods  from  the  defendants  which 
were  forwarded,  but  were  afterwards 
taken  possession  of  by  the  defendants 
upon  a  claim  of  right  to  stop  thetn  in 
IfOfutlv,  called  a  meeting  of  their  crcdi- 

•  tors,  and  took  legal  advice,  by  the  re- 
sult of  which  meeting  and  advice,  they 
were  encouraged  to  give  up  the  goods 
which  they  accovdingly  communicated 
to  the  defendants :  held  that  these  cir- 
cumstances were  evidence  for  the  jury 
to  find  that  the  goods  were  given  up 
by  the  traders ;  and  given  up  by  them 
bim&fide,  and  not  from  any  motive  of 
voluntary  and  undue  preference,  though 
they  were  then  in  a  situation  of  impend- 
ing bankruptcy.  t)ix<m,  if  ai. 
(Ansignees)  v.  Baldtten.  5  E.  R.  175 

1 4.  Though  a  bankrupt  caimot  give  a 
lien  on  any  particular  goods,  yet  he 
may  take  a  demise,  and  agree  that  the 
rent  shall  be  payable  on  a  particular 
day,  in  which  case  the  law  gives  the 
landlord  a  power  of  distraining  on  that 
day.     Buckley  v.  TayUn-.  2  T.  R.  60S 

15.  A.  become  bound  as  a  surety  for  £., 
who  in  order  to  indemnify  him  agreed 
that  he  should  retain  out  of  any  money 
that  should  be  due  from  him  to  £., 
in  respect  of  any  dealings  between 
them  iu  tradep  so  much  as  he  should 
pay  on  the  bond;  B,  afterwards  sold 
goods  to  A.  of  a  less  value  than  the 
money  secured  by  the  bond,  and  then 
became  a  bankrupt,  and  A,  was  ob- 
liged to  satisfy  the  bond;  held  that 
the  assignees  of  B.  could  not  recover 
in  an  action  for  goods  sold  and  deli- 
vered, there  being  nothing  due  to  the 
bankrupt's  estate  on  the  original  con- 
tract. 

DnhsonSfal.  v.  Loekkart.  5 T.  R.  133 

16.  It  is  no  objection  to  a  commission  of 
bankruptcy  that  it  was  sued  out  with 
intent  to  defeat  a  previous  execution, 

.   if  no  collusion  appear  on  the  part  of 
the  bankrupt. 
Menham  v.  JEdmonwn*  1  B.  &  P.  t!£9 

15,  A,  gave  JB.  a  bond  to  secure  an  an- 
nuity, and  before  any  payment  became 
due,  A  lent  B,  a  sum  of  money ; 
on  which  it  was  agreed  thai  B*  should 
^tain  the  payments  of  the  annuity 
as  they  became  due  till  that  sum  was 


diMrharged ;  then  B.  became  a  h^nk'^ 
rupt,  and  the  sgtttiiiei.t  to  iett.Q 
w'ds  bf'ld  H  good  pica,  t«i  hm  uc  ion  on 
the  bond  by  B.'s  assignees,  fir  the 
payments  uccruine  »fter  the  bank* 
ruptcy ;  such  agree  in  ent  and  ret<)inef 
bf  mg  ennivalent  to  a  plea  ofgohit  ad 
diem.  Sturdy  v.  Anumd.  3  T.  R.  599 

IX.  Trader  i  who  shall  he  considered  as* 

1.  The  Court  of  K.  B.  held  that  a  per-^ 
son  who  rentj  a  britk  grnund  and 
makes  bricks  thereon  for  public  sale, 
and  bought  sand  and  fuel,  being  ne- 
cessary ingredients  for  converting  the 
earth  and  clay  into  bricks  was  subject 
to  the  bankrupt  laws. 

Welis  V.  Parker.  1  T*  R.  34 
[The  special  verdict  in  this  case  being 
insutficieni,  the  judgment  of  the  Court 
of  K.  B.  was  on  appeal  to  the  house 
of  Lords  reserved,  and  a  venire  de 
novo  awarded;  1  T.  R.  783.  but 
w;hich  was  not  proceeded  on.;  and  the 
business  ended  in  a  new  commission  of 
bankruptcy,  to  which  Parker  sub* 
mitted,] 

2.  In  a  subsequent  case  the  court  of  K^ 
B.  held  that  a  devisee  for  life  of  an 
estate,  part  of  which  was  a  brick 
ground,  making  bricks  there  for  sale 
generally,  with  a  view  to  profit,  is  not 
a  trader  within  the  bankrupt  laws, 
though  he  purchased  the  coals  and 
some  of  the  wood  used  in  burning  llie 
bricks,  and  had  occupied  the  same 
ground  as  a  brickmaker  for  general 
sale  before  the  estate  came  to  him  by 
devise :  for  this  is  but  a  more  bene- 
ficial mode  of  enjoying  his  own  bis 
own  estate,  by  carrying  the  soil  to 
market  in  an  ameliorated  state ;  and  it 
is  not  a  buying  of  any  commodity,  to 
sell  it  again  :  nor  does  it  fall  within  the 
principle  of  the  bankrupt  laws  which 
were  levelled  against  those  who  getting 
other  men's  goods  into  their  hands  ob- 
tain credit  upon  and  consume  the  same. 
Suttonv.  Weeley.  TM  G.  3. 7^.R.442 

3.  Renting  a  brick-grouiid  as  a  distinct 
occupation,  is  a  mode  of  purchasing 
the  clay.  1  T.  R.  40 

4>.  If  a  man  exercise  a  manufacture  from 
the  produce  of  his  own  land,  as  a  ne- 
cessary or  usual  mode  of  enjoying  that 
produce,  he  shall  not  be  considered  as  a 
trader,  though  he  buy  necessary  iogre* 
dients  to  fit  it  for  the  market ;  but 
where  die. produce  of  the  land  i» 
•  merely  the  raw  material  of  a  maou* 
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fecture,  and  (he  msmnfacture  not  the 
necessary  mode  of  enjoyinoj  the  land, 
there  he  is  a  trader.         )  T.  R.  38,  9 

5.  As  in  the  case  of  a  furmer,  who 
makes  cheese  on  his  own  land,  and 
buys  runnel  and  salt;  he  is  not  a 
trader.  1  T.  Pv.  38,  9 

6.  So  where  a  man  niakes  his  own  appJes 
into  cyder.  1  T.  R.  38,  9 

7.  PrnprietofS  of  alum- works  are  no 
traders.  1  T.  R.  38.  9 

8.  Neither  are  the  workers  of  coal-mines. 

1  T,  R.  38,  9 
5.  An  innkeeper,  who  sells  liquor  out 
of  *he  houM*  to  all  customers  applying 
for  it,  is  snhjfct  to  the  hankrupt  laws, 
howfver  inco^^iderable  the  extent  of 
such  dealing,  and  the  protits  arising 
from  it  may  be. 

Patman  v.  Vaughan^     1  T.  R.  57t? 

]0.  So  is  a  farmer,  who  buys  and  sells 
horses  with  a  view  tu  make  a  profit  by 
them,  though  the  instances  be  few. 
Bartholomew  v,  Sherwood,  M.  27  G  3, 

X  X .R.  573,  fi. 

J 1.  K  farmer  mid  grazier,  exercising  also 
the  business  of  a  drover,  by  buying 
cattle  from  time  to  time  beyond  the 
occasion  of  his  farms  and  selling  them 
again,  is  exempted  from  the  operation 
of  the  bankrupt  laws  by  stat.  5  G,  2. 
e.  30.  §  40.  And  the  purchu^e  of  hay 
for  the  support  of  his  cattle,  and  the 
tale  of  part  of  it  again,  because  it  was 
more  than  was  required  f»ir  their  con- 
sumption, will  not  make  him  a  trader, 
.for  the  hay  had  been  purchased  for  the 
sake  of  the  cattle,  and  not  to  sell  again, 
and  the  sale  of  it  was  quite  incidental, 
because  there  was  more  than  was  re- 
quisite for  the  cattle. 

Bolimi  V.  Sowet^f/.  1 1  E.  R.  274 

12.  The  like  point  was  decided  in  the 
Court  of  C.  P.  with  tlie  additional  cir- 
cumstance that  the  defendant  bad  re- 
sold on  the  same  da  v.  and  iii  the  same 
room,  a  quantity  of  oats,  and  which 
was  tu  be  <leiivered  by  the  original  sel- 
ler to  tlie  new  purchaser. 

Stewart  v,  BelL  2  N.  R.  78 

13.  A  person  resided  in  /lu/ta,  and  traded 
there,  and  in  the  course  of  that  trading 
drew  bills  npon  England  for  the  value 
of  other  bills  sent  thither,  upon  wbicb 
he  got  a  profit  by  tb«  exchange^  and 
m  the  course  of  that  dealing  contracted 
debts  in  Ergltmd:  held  that  he  was  a 
trader  withiB  the  meaning  of  Ihe  bank- 
rapt  laws,  and  that  a  commission  of 
Wi^rapt  night  bsut  upon  an  act  of. 


bankruptcy  committed  by  him  in  Eng* 
land  alter  he  had  quitted  India 
Inglis  V.  GraJit.  5  T.  R.  530 

14.  To  bring  a  case  within  the  atat. 
21  Jac.  1.  c.  ip.  as  to  goods  and  chat- 
tels in  possession  of  the  bankrupt;  he 
must  have  been  a  trader  when  he  was  in 
possession  of  the  property. 
Gordon  v.  E.  L  Company.  7  T.  R.  22  S 

15.  The  purchase  of  one  lot  of  timber^ 
with  intent  to  sell  again^  will  make  a 
man  a  trader. 
Holroyd  6f  al.v.Gwynne.  2W.P.T176 

X.  Trust  Property  ;  ihe  Effect  ofBank* 
ruptcjf  on ;  and  ivhat  shall  be  c<m« 
sidtred  as  such. 

1 .  A  debt  due  to  a  bankrupt,  as  trustee 
for  another,  does  not  pass  under  the 
assignment  of  his  effects  by  lus  com- 
n.issioners.  1  T.  R.  619 

2.  S.  P.  Carpenter  v.  MamelL  3B.&P.40 

3.  Therefore  a  banknipt  having  previous- 
ly assigned  a  chose  in  action  on  a  valu- 
able coni(iderationy  may  sue  the  debtor 
in  his  own  name  for  the  benefit  of  the 
assignee.   Winch  v.  Kecly*  X  T.  R.  6 1 9 

4.  And  the  action  must  be  in  the  name  of 
the  bankrupt;  it  will  not  lie  in  the 
.names  of  the  assignees  under  the  com- 
mission. 3  B.  <&  P.  40 

5.  Where  a  banknipt  is  in  the  possession 
of  the  goods  of  another  bomajide  with 
the  owuer's  consent  at  the  time  of  the 
bankruptcy,  for  a  speeifie  purpose^  be- 
yond which  he  has  not  the  right  of 
disposition  ot  alteration,  that  is  not 
such  a  possession  as  entitles  the  assig- 
nees to  recover  the  value  of  them  un- 
der Stat.  21  Jac.  i.  c.  19^  §  11. 

Collins  V.  Forbes.  3  T.  R.  S16 
(But  see  the  opinion  of  Lawrence  J^. 

7  T.  R.  237) 

6.  A.  and  B.  came  to  this  agreement, 
lliat  ^.should  purchase  o£A.  all  goods 
of  a  certain  kind  (light  gold  coin) 
which  he  could  send,  at  a  stated  price, 
and  that  A.  should  from  time  to  tine 
draw  upon  B-  tor  the  money  due  upon 
such  sale;  and  that  B.  should  also 
from  time  to  time  accept  other  bills 
drawn  by  A.  for  bis  own  convenience, 
for  which  A.  was  to  remit  value :  af- 
ter they  had  acted  under  this  contract 
for  some  tiane,  B.  became  a  bankrapt, 
being  under  acceptances  to  a  large 
amount ;  and  A.  not  knowing  of  the 
bankruptcy,  sent  a  fptanlity  of  light 
gold  end  Dills  to  enable  B,  to  dis- 
charge the  acceptances,  which  parcel 
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was  taken  by  £,'$  assignees:  it  was 
held  that  A-  who  had  since  paid  B.'u 
acceptances,  might  recover  bu(k  the 
gold  and  bills  sent  after  the  haikkriipi- 
nii  the  ground  thai  I  hey  were  seiit/a7\ 
the  particular  purpose  vf  paying  thti^c 
acceptances,  and  that  as  that  purpose 
was  not  answered,  the  property  in  the 
gold,  ^r.  remained  hi  A,,  for  w  bom 
3,  should  be  conMdcred  lu  the  fu  tor 
or  hanljfr.  Tooke  v.  Holling^ufortk  <S' 
fL  (Assignees).  5  T.  f t .  2 1  o 

(AftirDied  in  Cam.  Scac.  2  H.  B.  501 ; 
and  see  onte,  Div.  H.  tit.  Felony.) 
S.  A.  having  contracted  with  h  canal 
company  to  build  locks  and  bridges 
op  I  he  canal  as  their  engii.etr,  pur- 
chased timber  and  other  materials  for 
the  urp>«e,  which  weie  laid  on  the 
comIany^l  premises  on  llie  hunks  ol 
the  canul ;  and  on  the  company's  ad- 
vancing money  to  him,  they  took  a 
bill  of  snle  of  these  goods,  and  a  syw- 
bolical  delivery  of  them  hy  a  halt- 
penny  ;  afterwards  the  conipar^y  took 
out  execution  upon  a  judfitment  can- 
ffssed  by  A,  and  the  sheriff  seized 
these  goods,  and  A.  became  a  bank- 
rupt :  held  that  A.  had  not  such  a  pos- 
session  of  the  goods  as  would  enable  his 
assignees  to  take  them  within  slat.  21 
Jac^  1.  c.  19.  §  1 1 ;  for  the  best  deli- 
very was  made  that  the  nature  of  thf 
goods  would  admit  of,  they  being  be- 
fore on  the  company's  premises. 

Manton  v.  Moore.  7  T.  R.  67 

9.  Also  ruled  that  the  above  biil  of  >ate 
tvfis  not  ^p  act  of  bankruptcv  in  A. 

7T.  R.6'7 

^,  If  the  furniture,  of  a  cofTee-hdU&e  be 

'    taken  ii^  eseculion 'by  a  creditor,  sind 

without  ever  being  movtd,  be  lei  b\ 

him  to  th^  ^^cper  of  th^  cottet^housi-, 

who  becopies  bankrupt  while  in  pt>sses- 

sion  of  it,  the  asMj^nees  are  entitled  to 

It,  and  niHy  sei^c  i^  under  the  said  slat. 

*iijac.c.  19- 

Lingham  v.  Biggs etaL  1  B.&  P.S2| 

10.  If  the  printer  and  publisher  i»f  a 
newspaper  assign  his  interest  liif  rein  It) 
a  creditor  ms  ^  securityi^  but  continue 
to  print  and  publish  as  bef(»re,  and  no 
affidavit  of  the  change  of  interest  be 
delivered  to  th^  commissioners  of 
stamps,  and  the  printer  become  bank- 
rupt»  the  right  to  the  paper  will  pass 
to  his  auigueet»  under  the  assignmeut 
of  the  connnissiouers. 

Longman.  ▼•  Tripp.  2  N.  R^  67 

1 1 .  If  standing  timber  be  sold  to  a  trader, 

with  a  proviso  that  in  case  of  bank- 


ruptcy the  vender  may  retake  it,  such 
a  condition  is  void  under  the  statute 
21  Juc.  1 .  if  the  bankrupt  has  the  pos^ 
session  of  th»*  wood. 
Hdroj/d&aLv. Guynne.  2W.P.T.176 
12.  A.,  i^.,  and  C,  distiller^,,  Qccupied  as 
paitnetii  cei tarn  premises  leased  to  ^. 
and  another,  and  u<cd  ui  common  in 
the  trade  the  stills,  vats,  and  utensilt 
uece>sary  for  rairying  it  00,  th»    pro- 
perty of  which  slilU,  Set.  aflt^rwards 
appeared  to  be  in  A-     On  the  dissolij^n 
tiou  of  the  parlut-rship,   which   was  a 
losing  loncern,  it  was  agreed  that  C. 
and  one  J,  $b«*uld  carry  on  the  business 
on  the  pretlli^c$ ;  and  by  de«*d  l*etweei| 
the  two  last  and  A.  \\  wa^^  co vena  1. ted, 
that  A.  should  withdraw  from  the  bnsi«« 
ne^is,  and  permit  C.  and  J.  to  use,  and 
occupy  the  distib-house  and  premises^^ 
pjjyinj;    the  rescr\ed   rent,   &c^  and 
the  several  stilU,  vats,  and    utensils 
of  tratie  specified  in  a  srhedu*e,  in  con- 
siitcraiiun  of  an  annuity  to  be  pa  d  by 
C  and  J.  to  A.  and  ti\%  wife  and  the 
survivor ;  with  liberty  for  C.  and  J.j, 
on  the  decease  cf  A-  ^d^I  bis  wde,  to 
purchase  the   distilll-houke   and    prcn 
mises  for  the  remainder  of  yl.'s  term, 
and  the  stills,  wtts,  6ic   and  C.  ^nd  ./. 
covenanted  to  keef»  the  st'Us;  val^  and 
utensils  in  repair,  and  deliver  them  uj> 
at  the  time,  if  not  purchased  :  with  a 
proviso  for  re  entry  if  the  annuity  were 
two  months    in  arre  r.     Upon  this  C. 
and  «/.  took  possession  of  the  pre: nises, 
with  tiie  >tdis,  vats,  and  utensils,  and 
carried  on  tlit^  business  as  before  ;  an(( 
made  payments  of  the  annuity,  whicl^ 
afterwards  tell  in  arrear  more  than  two, 
months  ;  A '9  widf»w  and   enemtrix 
who  survived  him  did  not  enter,  but 
broii»ht  an    action    for  the  arrears, 
Hhich  was  slopped    by  the  baiikrupt- 
eyof  6'.  and  J.  who  continued  in  pos- 
session of  tho  nil  Is,  vats,  and  ntensils 
on  the  premises.    The  Court  of  K.  B. 
held  that  Ibe  stills  which  were  fixed  ta 
the  freehold  did  not  pass  to  the  assignees 
under  the  wonfs  goods  aud  chattels  > 
but  that  the  vats,  Uc.  which  were  not 
so  fixed  did  pass  to  the  assignees,  aa 
being  left  'by  the  true  o\tmer  in  the 
possession  order  aud  dispositinp  (as  i* 
appeared  to  the  world)  pf  the  bank 
rupts  as  reputed  owners. 

Horn  v.  Baker.    9  K  R.  215 

13.  Goods,  the  property  of  a  widow  and 

children,  were,  upon  iier  second  mar-. 

riage,  assisned  to  trustees,  in  trust,  to 

suffer  the  ousband  to  epjoythem,  on 
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Condition  hie  should  pay  to  the  trustees^ 
for  tlie  u»e  of  the  children,  600/.  by 
pearly  instahiients  of  100/.  from  Julif 
1789:  he  continued  ih  possessSoD  of 
them  imtil  179^,  having  paid  only 
250/. ;  the  day  before  his  bankruptcy 
the  trustees  reposses.se<l  themsfelves  of 
the  goods :  the  Court  of  It.  B.  heh* 
this  was  fVaudnlent  as  against  credi* 
tors,  and  that  the  assignee  of  the  bank- 
rupt was  entitled  to  the  goods  under 
the  said  stat.  31  Jac. 

Darby  Sp  «/.  v.  Smith.  8  T.  R.  «2 

1 5.  If  A.  and  JB.  have  a  genfml  running 
account  consisting  of  bills  drawn  by 
b*  on  C.  in  favour  of  A.  and  «)f  bills 
and  other  securities  deposited  by  A. 
with  jB.,  and  upon  the  failure  of  B. 
and  C  A.  be  obliged  to  take  up  the 
bills  received  by  him  from  -B.,  whereby 
the  balance  ot  the  accounts  is  in  favour 
of  A.  still  he  cannot  maintain  trover 
for  the  bills  deposited  by  him  with  A., 
unless  they  were  specifically  appro- 
priated to  answer  A.'t  drafb  on  C.  m 
favour  of  A.^  and  deposited  for  that 
purpose  expressly. 

Bent  V.  PuUdr.    5  T.  R.  49+ 

16,  A  customer  |>aying  bills,  not  due, 
Snto  hh  bankers  in  the  country,  who 
tredited  their  cnstomers  for  the  amount 
of  such  bills,  if  approved^  as  cash 
(cfaurging  interest),  is  entitled  to  reco- 
ver buck  such  bills  in  specie  from  the 
bankers  becoming  bankrupt;  the  ba- 
lance of  his  cash  account,  indepeudent 
of  such  hills,  being  in  his  favour  at  the 
time  of  the  bankruptcy :  and  if  pay- 
ment be  afterwards  received  upon  such 
bills  by  the  assignees,  they  are  liable 
to  refund  it  to  the  custonier  in  an  ac- 
tion for  money  had  and  receiv«>d. 

Oiies  v.  Perkins.  9  E.  R.  12 
1^.  A.  desires  leave  to  place  certain  lon^ 
bills  in  B^'s  liands,  and  to  be  allowed 
permission  to  draw,  without  renewals, 
bills  of  shorter  ditteSy  and  desires  B.  to 
calculate  the  sum  to  be  drawn  for,  al- 
lowing commission ;  and  the  long  bilU 
indorsed  by  A^  are  enclosed  to  jB.  in  the 
same  letter.  B.  answers  that,  agreeable 
to  A.*s  wishes,  he  had  discounted  the 
bills,  and  theu  specifies  ihe  amount  to 
be  drawn  for.  This  transaction  is  not 
an  exchange  or  sale  of  bills  upon  dis»* 
count,  but  a  deposit  of  the  long  bills, 
on  condition  of  being  allowed  to  draw 
shorter  bills ;  therefore  B.  having  be- 
come bankrupt,  whereby  A.'s  bills 
^ere  dishonoured,  and  the  long  bills 
bviiig  reiaained  in  JS.'s  hands  at  the 


time  of  his  bankniptcy ;  held  that  A* 
might  recover  the  amount  of  them 
from  the  assigkiees,  who  had  afterwards 
received  payment  of  them. 

Parke  v.  Eliason,     1  E.   R.  544 

13w  A.  B.  C.and  D,  were  partners  in  a 
banking  house  at  Liverpool,  and  C. 
and  D,  also  carried  on  a  separ^tte  nier- 
cantile  account  in  London  i  •/«  S, 
having  accepted  bills  payable  at  the 
house  of  C.  and  D.  employed  A,  B. 
C.  and  D.  to  get  them  paid  accord* 
ingly,  and  a<^reed  to  deposit  with 
Ihem  good  bills  indorsedhy  him,  for  Ihe 
purpose  of  enabling  them  so  to  do  ; 
A.  B.  C.  and  D.  debited  J.  S.  in 
account  for  his  acceptances,  and  ere-. 
dited  him  for  all  the  bills  he  depositt?d; 
two  of  the  bills  so  deposited  bv  •/.  i^9. 
were  r«*niitted  by  A.  B,  C  and  D.  to 
C.  and.O.  upon  the  general  account  be- 
t\veen  the  two  houses ;  and  before  any 
of  the  acceptances  of  J.  S.  became  due, 
both  houses  failed,  and  J.S.  wasobjiged 
to  pay  all  his  own  accepiances :  in  an 
action  of  trover  by  /.  S,  against  the 
assignees  of  C  and  D.  the  house  in 
London,  the  Court  bf  C.  P.  after  two 
arguments,  held  that  the  assignees 
were  entitled  to  retain  against  J.  S. 
the  two  bills  remitted  to  them  by 
A,  B.  C.  and  D, :  held  also,  that  it 
made  no  difference  that  one  of  the 
hills  remitted  did  not  arrive  in  London 
until  Hft<*r  the  bankruptcy  of  C.  and 
X>.,  thou^'h  sent  by  A.  B.  C.  and  D* 
before  the  event. 
Bolton  y  PulierS^al.    1  B.&  P.  539* 

14.  U  A.  de)iosit  bills  indorsed  in  blank 
with  B,  his  banker  to  be  received  when 
due,  and  carried  to  his  account,  and  tha 
latter  raise  money  upon  them  by  pledg- 
ing them  with  C  miOlher  banker,  and' 
afterward » become  bHnkrupt,^^.  cannot 
m'lintain  trover  agaiitst  C.  for  the  bills. 
Collins  V.  Martin  Sf  al.  1  B.  &  P.  649 

BARON  AND  FEMME. 

I.  Actions  bv,  or  against* 

1.  If  a  bond  be  ^iven  to  husband  and 
wife,  administratrix,  the  husband  alone 
may  declare  ou  it  as  a  bond  made  to 
himself. 

Ankerstein  v,  Clarke.    4  T.  R.  6l  6 

2.  The  wife  can  only  join  with  the  hus- 
band  in  bringing  an  action  where  she  Is 
the  meritorious  cause  of  action ;  as  where ' 
a  legacy  is  left  to  her.  Rose 

Sc  Ux.  v.  Bowler  Sr  al.     1  If.  B.  108 

3.  The  husband  cannot  be  sued  alone  fur 
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the  debt  of  bis  wife  contracted  before 
omrriage. 
Mitchinwn  v.  Hevaan.  7'T-  R-  348 

4.  A  recovery  in  ejectment  a<;aiii8t  a 
wife,  living  separate  from  ber  hu<>}>an(l 
wiliu.a  segarate  niaiotf  nance,  cunitot 
be  given  in  evidence  in  an  action 
against  the  husbanil  and  wife  for  me^iic 
profits ;  for  the  husband  was  uo-f>'drt} 
to  the  ejectment. 

'^Denn  v.  White.    7  T.  R.  11 2 

5.  After  interlocutory  judgment  against 
a  fenmie  upon  a  contract,  she  marries : 
yet  the  plaintiff  may  proceed  to  jndg- 
inent  and  eseculion  against  her,  with- 
ont  joining  the  h usband  by  stire/acias ; 
and  a  capiat  aud  saiirfacimdum  agsiiusi 
ber  following  the  judgment  is,  at 
all  events,  regular;  though  the  plain- 
tiff had  notice  of  the  marriage  before. 
Cooper  V.  Racfiael  Hunchin.  4  E.  R.  ;V2 1 

€.  Where  a  teQ)ine  covert  had  been 
many  years  separated  from  her  hus- 
band, and  during  that  time,  had  re- 
ceived for  her  separate  use,  the  rent<^ 
of  her  own  property  wliich  acci  ned  to 
ber  by  devise  after  the  separation : 
evidence  being  given  by  a  witness  that 
be  had  received  the  rent  of  the  pre- 
mises for  the  femme,  and  paid  it  o\er 
to  her,  bat  never  had  paid  it  to  the 
husband,  the  Court  of  K.  B.  held  thai 
the  femme  should  be  presumed  to  have 
received  the  rent,  and  acknuwIedseH 
the  tenancy  by  ber  husband's  aiiihoriiy. 
Doe  d.  Leiceder  Sf  a/,  v.  Bigi^s. 

I  W.  P.  T.  307 

7.  A  joiiit*dembe  by  husband  seized  in 
right  of  his  wife,  and  his  wife,  is  dis- 
proved  by  evidence  of  a  receipt  fi)r 
rent  given  bv  the  husband  only. 
Parry  y^Hindh.    2  W.  P.  T.  1 80 

11.  Femme  Covart :  when  considered  as  a 
Femme  Sole :  and  what  she  may  do : 
and  of  Articles  of  Separation, 

]•  A  femme  covert,  living  apart  from  her 
husband,  and  haying  a  separate  main- 
tenance, may  contract  and  be  sued  as 
a  femme  sole. 

Corbettv,  PoelnifzSf  Ux.  1  T.  R.  6 

2.  And  she  continues  liable  thongh  she 
aliens  the  whole  again.         1  T.  R.  10 

d»  In  such  case  the  husband  is  not  liable 
evon  for  necessaries.  .  I  T.  R.  10 

4.  Where  credit  has  been  gi\Tn  to  the 
wife  of  a  man  in  exile,  she  alone  is 
liable.  ,  1  T.  R.  8 

5.  So  where  the  husband  has  abjured  the 
reahu  ;  or  is  transported.  1  T.  R.  8, 9 

J.  Where  a  married  womau'has  a  separate 
•Lsutc,  aud  acts  and  receives  credit 


as  a  femine  so!^,  she  shall  be  liable 
as  such.  1  T.  R.9 

7.  A  fenune  covert  c«nnot  be  sned  a^  ai 
femmesole,  unlfsssJR'  hv  septn^afedi'vi^in 
brr  hiisLanH,  and  luive  hJ! rid  certain 
allowance  ^enirt-d  to  her  as  a  mainte- 
nance.    Fllnh  V.  Leigh.     5  T.  R.  679 

8.  To  a  plaa  of  coverture  the  plaintiff  re- 
plied that  liie  defendant  was  separated 
frojn  h<T  hntband,  that  alimony  was 
alloM'ed  her  b>  the  Ercle^iastical "Court 
pending  a  suit  there,  which  was  a  suffi- 
cient maintenance,  and  that  bhe  ob- 
tained crfdit,  ami  ntade  the  promises 
on  her  ownarconnl  asafentmesole,  and 
not  on  the  cie(fit  <  f  her  husband  ; 
on  demnrror,  tliis  replication  was  held 
to  be  bad.*  Eliah  v.  Lei^h.  5  T.  R,  679 

9.  Tiie  court  of  K.  R.  held  that  a  femme 
covert  living  in  adultery  and  separate 
from  her  husband,  cannot  be  sued  as  8 
femmesole  if  she  liavc  no  separate  main- 
tenance. Oihhri»fv.Brotcn.  4'T.R.76'6. 
But  see  Cox  v.  Kitchm.    1  B.  &  P.  339 

IQ.  The  husband  (a  foreigner)  residing 
abroad,  and  the  wife  trading  and  ob- 
taining credit  in  th's  country  as  a  iemm«; 
sole;  the  Court  of  C.  P.  held  that  she 
WHS  liable  for  her  own  debts. 
De  GaiUon  v.  L'Aiirh.  1  B.  Jr  P.  357 

12.  After  two  arguments  before  all  the 
judces,  the  Conrt  c»f  K.  B.  declared  it 
to  be  their  opinion  that  a  femme 
covert,  living  apart  from  her  husband, 
having  a  separate  maintenance  secured 
to  her  by  deed,  cannot  contract  and 
be  sue<l  ns  a  femme  sole  ;  in  fact,  that 
by  no  Hpreemenl  lietw^eu  a  man  aod 
h!s  wife  can  she  be  made  legally  re- 
8p(msii)le  for  the  conUarts  she  may 
enter  into,  or  be  liable  to  the  actions 
of  those  who  may  have  trusted  toberen- 
gajzanents  as  if  4ie  wcresole  and  unmar- 
ried. Mftrshal  v.  Rntton.  8  T.  R.  545 

13.  And  the  Court  of  K.  B- discharged  a 
married  woman  on  filing  common  bail, 
who  was  sued  for  goods  sold  and  de- 
livered to  her  by  the  plamtiff ;  know- 
ing at  the  time  that  she  was  a  married 
woman,  though  living  apart  fwm  her 
husband  with  a  saparate  maintenance* 

Warded  v.  Goooh.     7  E-  R-  582 

14.  The  court  of  C.  P.  however,  refused 
to  discharge  a  defendant  on  the  ground 
of  cov«*rture,  she  being  a  foreignerg 
and  her  husband  abroad,  thongh  she 
was  not  separated  from  kim  by  tieed, 
had  no  separate  maintenance,  nor  had 
represented  Iterselfas  a  single  woasaM. 

Uvrjield  V.  Dnckesse  de  Pktmt. 

2  N.  R.  aflO 
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\5,  Upoft  the  jMilhority  df  the  foMgoing 
cates  ofCm'hett  v.  Poelniiz  and  Mar- 
$hatt  V.  Rutton^  llie  Court  of  C.  P. 
held  that  if  huaband  and  wife  sefKirate 
by  detd»  and  the  former  covenaut  with 
A.  the  wife's  dster*  to  pay  to  his  wife^ 
or  80th  person  as  she  should  appoint, 
a  certain  weekly  allowance,  during 
their  separation*  and  the  wtfe  after- 
^rards  live  with  A.  and  is  by  her  sop- 
plied  with  necessaries,  and  the  hus- 
band fails  to  pay  the  stipulated  allow- 
tmee  to  hb  wife,  A.  may  maintain  an 
jndebitalos  assumpsit  against  Ihe  bus* 
band  f#r  such  necessaries. 

Nurae  v.  Craig.    2  N.  R.  1 48 

I&  To  a  plea  of  coverture  the  plaintiff 
jeplied  that  the  defendant's  husband 
lived  in  parts  beyond  the  seas,  vie.  in 
hdandt  and  that  the  defendant  lived  iu 
this  luogdom  separate  from  her  hus- 
Land«  and  as  a  single  woman  promised  ] 
beld  bad  on  general  demurrer. 

Fmrar  v.  Count  U9  Dawagfr  of 
Grafhrd.     1  N.  R.  80 

17.  AnEoglnhmao  employed  in  the  ser- 
^  of  the  British  government  residing 
io  a  foreign  country,  and  having  lands 
there,  upon  the  cessation  of  bis  em- 
ployment, in  comequeiice  of  war'  be- 
tween the  two  countries,  sent  his  wife 
and  family  to  this  country,  but  conti- 
nued to  reside  abroad  himself:  held 
that  the  wife,  not  havuig  represented 
herself  as  a  feume  sole,  was  not  liable 
to  be  sued  as  such. 
Mmtky.  Uutchinsan.  ^Bu&'P.2S6 

1  $.  A  femme  covert  cannot  sue  without 
her  husb<ind,  as  a  sole  trader  by  the 
cusfom  otLomdoHj  in  Ihe  superior  courts 
at  fVe$imnfta\ 

Caudell  v.  Show.    4  T.  R.  36 1 

19-  A  femme  covert  cannot  in   general 

cases  be  sued  alone  on  promises  made 

by  her,  except  by  the  custom  of  i^x^fofr. 

fusion  y.  Adams.    6  T.  R.  60S 

50.  Neither  can  the  executor  of  a  femme 
covert,  though  it  appear  on  the  record 
that  the  execolor  possessed  himself  of 
ber  effects  sufficient  to  satisfy  the  plain- 
tiff's demand.  6T.  R.  005 

51.  The  probate  of  the  will  in  such  case 
is  absolutely  void.  6  T.  R.  605 

22.  Prohsbitiou  lies  to  the  Spiritual 
Court  if  a  suit  be  instituted  to  obtain 
a  general  probate  of  the  will  of  a 
woman  made  during  her  coverture, 
though  with  her  husband's  consent, 
and  Oiough  she  earmved  him ;  for  he 
eould  not  by  any  assent  of  his  enable 
her  to  diqpoie  by  any  will  made  during 


the  covseitore,  ef  propevty  wiiich  ahe 
might  acquire  after  his  death,  but  only 
of  property  over  which  he  himself  had 
a  disposing  power. 
Scammell  v.  Wiikineom.    5  E«  R.  552 

23.  But  a  femme  covert  may  make  a  will 
dbposing  of  property  which  she  only 
has  in  autre  Srmt^  as  executrix^  without 
her  husband's  consent.  t^* 

94.  It  has  now  been  solemnly  determined 
in  the  Exchequer  ChAiber,  that  a 
fanme  eeiwri^  sole  trader  in  the  city  of 
JLemden,  is  aot  liable  to  be  sued  as  such 
in  the  courts  at  Weetmimeter:  ami  even 
in  the  city  courts  the  hosband  must  be 
joined  for  conformity.  Beard  4*  Ux, 
V.  Webb  fy  al,  in  error.    2  B.  &  P.  93 

25.  Where  a  femme  covert,  sole  trader^ 
gave  a  bond  and  warrant  of  attorney 
to  enter  op  judgment,  on  which  the 
phuntiff  afterwards  took  out  eaecution, 
the  court  set  the  jadgment  aside,  as  en- 
tered up  without  au^rity,  un  the  mo- 
tion of  the  assigneea  of  the  wife  (who 
had  become  a  bankrupt)  with  the  con« 
ieut  of  the  husband,  which  was  also  en^ 
tered  in  the  rule.  Read  v.  Jewe^n^ 
H.ISG. S.  JB.  R.         4 T. R.36s,flu 

26.  The  court  refused  to  set  aside,  upon 
summary  appiicalioD,  a  judgment  eiH 
tered  upon  a  warrant  of  attorney  given 
by  a  femme  covert. 

Maclean  v.  Douglas.  S  B.  &  P.  rt 8 
27*  If  "  feti^nie  covert  i>e  taken  in  execu- 
tion under  a  warrant  of  atiorne}'  given 
by  her  as  a  femme  stUe,  the  court  will 
not  discharge  heron  a  nummMry  appli^ 
cation.  Wilkins  v.  WetJurUlif  Omits. 

3  B.  &  F.  2?0 
27*  Though  a  note  were  given  to  a 
ftiarried  woman,  knowing  her  to  be 
such,  with  intent  .that  slie  should  in- 
dorse it  to  the  plaintiff  in  payment  of 
a  debt  which  she  owed  him  (in  the 
course  of  carrying-  on  a  trade  iu  her 
own  name  by  the  coiiseiit  of  her  hns« 
baud)»  yet  the  property  in  the  note 
vestetl  io  the  husband  by  the  delivery 
to  the  wife,  and  no  interest  passed  by 
her  indorsement  to  the  plaintiff;  nei- 
ther can  the  plauitiff  recover  upon  the 
money  counts  under  such  circum«> 
stances.  Barlow  v.  Bishop.  lE.R.432 

28.  Perhaps  if  she  bad  indorsed  the  note 
in  the  name  of  her  husband  it  might 
have  availed,  as  the  jury  might  hava 
presumed  what  was  necessary  in  fa- 
vour of  an  authority  from  her  hu»* 
band  for  that  purpose.       1  E.  R.  434 

29.  The  husband  having  taken  a  boad^ 
conditioned  to  pay  an  annuity  to  his 
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wife,  the  cannot,  without  his  assent, 
discharge  the  obligor  from  future  pay- 
■leuts  of  the  annuity  for  a  certain  pe- 
xiody  in  consideration  of  his  discharg- 
ing certain  debts  of  the  husband ;  but 
the  husband  may  notwithstanding  sue 
for  the  Hrrears  of  tiie  annuity  when  due* 
.  Brown  v.  Benson.  3  £.  R.  331 
30.  A  femnie  covert  can  do  no  act  to  estop 
herself.  Per  Lord  Kenton.  7  T.  R.539 

32.  Where  a  married  woman  lived  apart 
firom  her  husband,  under  articles  of 
separation,  by  which  he  covenanted 
'*  that  she  sliall  enjoy  to  her  own  use 
**  all  such  estates,  both  real  and  per- 
^  sonal,  as  shall  come  to  her  during 
**  the  coverture,  and  that  he  will  join 
"  them  to  such  uses  as  she  shall  ap- 
*'  point :"  and  copyhold  lands  having 
afterwards  descended  to  her,  the  hus- 
band again  covenanted  in  the  same 
manner  as  before,  and  '*  that  he  would 
*'join  in  nirrendenng  such  estates  to 
*'  such  uses  as  she  shall  appoint  ;*'  the 
Court  of  C.  P.  held  that  the  wife  mi^fat 
turrendtr  these  copyhold  lands  withmtt 
her  husband  joininff  ;  and  without  a 
sfscial  custom  for  that  purpose. 

Compton  v.  ColUnson.  l  H.  B.  334 

33.  A  covenant  by  a  husband,  to  pay  to 
trustees  a  certain  annual  sum  by  way 
of  separate  maintenance  for  his  wife^ 
jp  case  of  their  future  separation,  with 
the  consent  of  the  trustees,  thev  exe- 
cutors, &c.  is  valid  in  law. 

Lord  Rodney  v.  Chambers.  2  E  Jl.  283 
(See  Acton  on  the  Casb  TV.  2.) 
34  in  an  action  on  a  tK>nd,  brought  by 
the  trustee  of  the  defendant's  wife  to 
enforce  payment  of  anaimuity  secured 
to  her/  the  Court  of  C.  P.  refused  fi) 
allow  the  defendant  to  withdraw  the 
general  issue,  and  plead  that  the  wife 
had  committed  adultery,  and  was  liv- 
ing in  that  state;  and  that  she  had 
eonmitted  adultery  at  the  time  tin- 
bond  was  executed,  tlioogh  the  defen- 
dant was  ignorant  thereof;  being  of  opi- 
Bion  that  such  pleai  would  not  hav<* 
been  a  good  defence  to  tbe  action. 

Field  V.  Serres.   N.  R.  121 

III.  Ikbts  of  the  Wife :  what  the  Hus- 
band is  liable  for. 

1.  A  second  husband  is  liable  for  debts 
contracted  by  his  wife  whrle  she  v.  ?s 
living  in  a  state  of  separaiion  from  her 
first  husband,  ami  had  a  separate  main- 
tenance. 

Corhett  V.  Poclniiz  ^  Ux,  iT.  R.  5 

2.  Declardlion  on  bond  ;  pit  a  that  it 
was  conditioned  fur  performance   of 


covenants  which  were^  to  indemnify 
the  obligee  from  alimony  and  debts 
I  incurred  by  h-s  Hife  after  their  sepa*- 
ration,  aiid  that  defendant  had  per-^- 
fornied  the  covenant ;  replication,  that 
a  judgment  was  recovered  against  the 
obligee  by  a  creditor  of  his  wife,  and 
he  paid  debt  and  costSi  of  which  de- 
fendant had  notice.  On  demurrer^ 
tbe  defendant  w<ts  held  liable  for  the 
costs  as  Well  as  the  debt ;  for  the  co- 
venant to  iudenniity  is  general,  and  it 
was  not  necessary  for  the  plaintiff  to 
give  notice  that  an  action  was  com- 
menced ;  but  if  it  bad  t>een  necessary^ 
tbe  plaintiff  would  have  recovered  on 
these  pleadings,  for  tbe  defendaut  haa 
admitted  notice. 

Duffield  V.  Scott.  3T.  R.  374 

3.  if  a  femnie  covert,  without  any  ssutho- 
rity  from  her  husband,  contract  with 
a  servant  by  deedf  the  servant  having 
performed  the  service  stipulated,  may 
maintain  fftfnmtpWf  against  the  husbands 

White  V.  Cuyler.  6  T.  R.  176 

4.  A  husband  is  not  bound  to  receive 
nor  is  he  liable  to  pay  for  nerejtsaries 
found  to  hb  wife  after  she  has  com- 
mitted adultery,  though  he  has  be- 
fore committed  adultery  himwif,  and 
turned  her  out  uf  doors  without  any 
imputation  on  her  conduct. 

Govier  v.  Hancock.  6  T.  R.  603 

5.  Defendant's  wife  having  committed 
adultery,  he  left  her  in  his  house  with 
two  children  beari>ig  his  name,  but 
without  making  any  provision  for  her 
in  consequence  of  the  separation ;  she 
continued  in  a  state  of  adultery ;  the 
Court  of  C.  P.  held  that  the  husband 
should  be  liable  for  necessaries  fur- 
nished to  her,  unless  it  appear  that  the 
plaintiff  knew  or  ought  to  have  known 
the  circnmstJBnces  under  which  she  was 
living.  Norton  v.  Fazan.  \  B.&P.226 

6.  Where  a  hnsband  goes  abroad  and 
leaves  his  wife,  who  dies  in  bis  absence, 
a  third  |)erson  who  voluntarily  pays 
the  expenses  of  her  funeral  (suitable 
to  the  rank  and  fortune  of  the  hns- 
band) though  without  the  knowledge 
of  the  husband,  m'^y  recover  from  him 
the  money  so  laid  out,  ei^cially  if 
such  third  person  be  the  father  of  the 
wife.  Quere  whether  such  third  per- 
son can  recover  fnun  the  husband, 
money  which  br  has  ex|>euded  aftet 
the  doa:h  of  the  wife  in  discharging 
debts  which  she  had  contracted  in  her 
husband's  absence! 

Jenkins  f.  Tucker.  1  H.  B.  90 
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IV.  Marriage  AgreemfuU  between, 
}»  If  there  be  »ii  agreement  before 
marriage  signed  by  the  intendeti  hus- 
band and  wife,  but  not  sealed,  that 
a  settlcinent  shall  be  made  of  the 
wife's  esiatf,  reserving  to  her  a  powtr 
of  disposing  of  ir,  and  b*  f<ire  th(?  mar- 
riage the  wife  di$)>M^e9  of  it  to  the 
huiband,  who  survives  her,  and  de- 
vises the  estate ;  the  title  of  his  devi- 
see is  such  a  doubtful  equity  as  can- 
not be  set  up  in  an  ejectment  against 
the  wife's  lieir  at  law. 
Dof  d.  Uodsden  v.  Staph,  2  T.R.6S4 
9,  A  boqd  conditioned  for  the  paynient 
of  money  aft«r  the  obligor's  death, 
luade  to  a  wonian  in  contemplation 
of  the  obligor's  marrying  her,  and 
intended  for  her  benefit  if  she  should 
survive,  is  not  released  by  their  mar- 
riage. Milbourn  v,  Ewart.  5  T.  R .  s 8  i 

3.  And  if  the  marriage  be  pleaded  in 
bar  to  an  action  of  debt  on  the  bond 
against  the  heir  of  the  obligor,  a  re- 
plicatiou  stating  the  purposes  for 
which'  the  bond  was  made  will  be 
good ;  for  they  are  consistent  with 
the  bond  and  condition.     6  T.  R.  ^Sl 

4.  A  \voman  niay,  befi^e  marriage,  with 
the  consent  of  her  intended  hui-baud, 
convey  ail  her  stack  in  trade  and  fur- 
niture to  trustees,  to  enable  her  to 
carry  on  her  business  separately ;  and 
lf  the  husband  do  not  intermcdiile 
with  them,  aud  there  be  no  fraud, 
such  effects,  though  fluctuating,  are 
not  liable  to  his  dt-h^s, 

Jarman\.  Woollatan.  3T.  R.6'18 
a.  But  whether  the  trade  be  carried  on 
solely  by  the  wife,  or  jointly  with  the 
husband*  is  a  question  of  fact  for  the 
jury;  and  if  they  determine  the  lat- 
ter, the  stock  in  trade  may  be  seized 
l^y  the  assignees  of  the  husband,  be- 
coming a  bankrupt.  3  T.  R.  6 1  s 
^.  But  even  in  such  a  case  the  furniture 
is  not  liable,  though  removed  to  the 
husband's  house,                3  T.  R.  6 1 8 

7.  It  is  no  objection  by  creditors  to  such 
a  settlement,  that  there  is  no  inven- 
tory of  the  goods  intended  to  he  thus 
settled.  3T.  R.6I8 

8.  The  question  in  all  such  cases  is,  whe- 
ther the  possession  is  conststeut  with 
tiie  deed.  Haselinton  v.  GilL 

B.  R.  T.  24  G.  3.  3.T.  R.  620  «. 

p.  And' where  cows  in  a  dairy  were  so 

settled,  tbe  wife  was  also  held  entitled 

to  the  l$uTea9e  md  produce  ariiing 

^herefrom.  ib. 


10.  One  who  bad  a  life  interest  in  a 
sattled  estate  of  his  wife  (both  of  theiii 
being  aged)  of  at  l^ast  3000/.  a  year; 
whereof  the  ultimate  reversion  on 
failure  of  issue  male  (of  which  there 
was  none)  was  in  her,  and  having  fur- 
niture and  pictures,  &c.  in  his  man- 
sion of  not  less  than  8000/.  value,  be- 
ing pressed  by  his  creditors,  conveys^ 
in  pursuance  of  an  agreement  with  hii 
wife,  all  that 'his  property  to  trustees 
for  the  benefit  of  his  wire  and  daugh- 
ters, and  subject  to  his  wife's  future 
appointment;  in  consideration  whereof 
the  wife  discharged  him  of  above  5000/!« 
before  raised  on  the  estate,  principally 
for  his  use,  and  enabled  the  trustees  to 
raise,  out  of  her  estate,  12.000/.  more 
for  the  benefit  of  the  husband's  credi<* 
tors,  but  subject  to  the  appointment 
of  him,  hi*  executors.  Sec. ;  the  hus^ 
band  covenanted  to  deliver  an  inven« 
tory  of  the  goods  tii  the  trustees,  witb- 
iti  SIX  months,  which  was  not  done; 
aud  after  the  conveyance  the  hu&* 
basid  ronri(»ued  to  use  the  furniture^ 
^c.  as  before ;  and  was  soon  -  after- 
warditsued  by  several  of  the  creditors, 
whose  executions  against  such  goods 
were  satisfied  by  him  without  set- 
ting up  the  trust  deed,  or  resorting 
to  the  trust  fund,  but  money  was 
raised  on  it  afterwards  for  other  cre^ 
ditors ;  and  above  two  years  after  th* 
deed,  the  husband  being  sutxi  by  the 
plaidtiff  (a  creditor  before  that  time) 
the  trust  deed  was  set  up  in  bar  of  the 
levy  upon  the  goods  in  the  house  ji 
and  the  sheriff  returned  nulia  bonA^ 
Upon  an  action  brought  for  a  false 
return,  the  juiy  having  been  directed 
to  consider  whether  this  were  a  bond 
fide  transaction,  or  a  contrivance  to  de- 
feat the  ere di tors  and  having  found  a 
verdict  for  the  plaintiff^  a  new  trial 
was  granted,  for  the  purpose  of  asc^i;. 
taining  more  fnlly  the  value  of  the 
property  withdrawn  from  the  credi- 
tors, and  of  that  substituted  in  its  Mead, 
and  the  amount  of  the  debts  at  the 
time  of  the  assignment,  in  order  properly 
to  raise  the  question,  whether  an  a»* 
signment,  by  the  terms  of  which  cre- 
ditors were  to  lie  so  materially  pre- 
judiced, was  not  a  CO  venous  act  be- 
t\\Tcn  the  parties  theieto,  and  on  that 
account  void  as  against  creditors. 

Bewetf  v.  Bayntu^  6  E.  R.  367 
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J.  Bastards  are  wiffain  the  meaning  of 
the  marriage  act,  26  G.  9.  c.  33. 
which  requires  the  consent  of  the  fa- 
ther, guardian,  or  mother,  to  the  mar- 
riage of  persons  under  age,  who  are 
not  married  by  banns. 

The  King  y.Hodnett.  I  T.  R.  .96 

i.  The  rale  that  a  bastard  is  nuiUusfiUn* 
afipiies  only  to  the  caeo  of  inheritances. 

1  T.  R.  101 

S.  The  child  of  a  married  woman  may, 
be  proved  a  bastard  by  other  evidence 
than  that  of  the  hut»band's  non-access, 
as  by  evidence  of  being  bom  during 
the  notorious  cohabitation  of  his  mo- 
ther with  another  laan,  and  of  his 
being  contiidered  by  all  the  family  as 
the  child  of  those  two.   « 

G^odrigkt  d.  Thompson  t.  5^/. 

4  T.  R.  356 
And  see  R*  v.  lAMerUkam  Inhab. 

4T.  R.  251 

A.  The  reputed  father  or  mother  is  a 
competent  witness  to  prove  the  illegi- 
timacy of  her  children,  by  proving  no 
marriage,  or  an  illegal  one. 
R,  V.  Buunky.  ttihah.  6  T«  R.  330 
Sismden  v.  Standen.   6  T.  R.  33 1 ,  n. 

$•  An  order  of  bastardy,  stated  to  be 
made  upon  the  oath  of  the  wifc,  as 
^kerwise^  is  gooJ  ;  for  it  will  be  pre- 
sumed that  tlie  judgment  was  foooded 
on  proof  of  non-necess  given  by 
fome  other  than  the  wife. 

R.V.  Ltfffe.  8E.R.  193 

(,  Such  an  order,  dilating  the  child  of  a 
wuarrUd  woman,  is  good;  though  it 
only  slate  that  such  child  was  Ukely  to 
became  ehargeable:  which  are  the 
words  of  the  stat.  6  G.  3.  c.  3 1 .  ^  1 .  as 
applied  to  the  ba&tards  of  nngk  wo- 
men ;  for  upon  that  statute,  at  well  as 
the  Stat.  18  Elh.  e.  3.  which  has  the 
words  bcm  oui  of  htwfitl  matrimanyf 
the  only  question  is,  whether  the  child 
be  by  law  a  hastmd  ?  ib. 

J,  Nob  access  cf  the  husband  need  not 
|ie  proved  during  the  wh'Ue  period  of 
the  pregnancy :  it  is  sufficient  if  the  rir- 
cumstanpes  of  the  case  shew  a  natu- 
ral impossibility  that  the  husband  could 
be  Ihe  father ;  as  wliere  he  had  access 
only  a  fortuigbt  before  the  birth.  Ibid, 

t.  An  order  oif  bffstardy  may  be  made 
after  the  death  of  the  woman,  upon 
ber  examination  when  taken  pregnant, 
under  stat.  6  G.  2.  r.  31. 
JL  V.  Ravenstom,  Inhab.  5  T.  R.  373 
R.  V,  Clayton.    5.  E.  R.  58 


9-  If  a  person  be  bound  by  a  recog^ 
nisance  by  one  magistrate  under  stat. 
6  F.  3.  c.  3  i .  to  appear  at  the  next  Ses- 
sions and  perform  such  order  ns  shall 
there  he  made  on  him  nnder  1 8  £/fr« 
c  3.  respecting  bastards,  the  Sessions 
can  only  make  an  order  of  baslnrdy 
on  him  ;  but  cannot  order  him  also  to 
give  security  for  the  |ierformance  of 
that  order.     R.  v.  Price.  6T.  R.  147 

10.  The  statute  6  G.  ^.  €.  31.  only  au- 
thorizes parish  ofKcers  to  take  security 
from  the  putative  father  of  a  bastard 
child  to  indemnify  the  t^arish :  there- 
foie  where  they  had  taken  a  promis- 
sory note  absolute  for  a  sum  certain, 
and  in  an  action  upon  the  note  there 
was  a  plea  of  tender  of  a  lesser  sum  as 
the  mnount  of  the  damage  actually 
sustained  by  the  parish,  the  issue  upon 
which  was  found  for  the  defendant; 
held  that  the  plaintiffs  could  not  re- 
cover more.  Cole  v.  Goner,  6  E.R.  1 1 0. 

11.  Where  a  bastard  child  is  born  ki  ^ 
parish,  for  whose  sustenance  the  pa- 
rents do  not  provide  necessaries,  the 
fMirish  officers  are  obliged  to  do  so., 
without  an  order  of  justices. 

Hayee  Bp  ai,  v.  Brysnt.  I  If.  B.  25a 

12.  If  the  putative  father  of  a  bastard  ob- 
tain the  possession  of  her  from  her  mo- 
ther by  fraud,  the  court  will  order 
her  to  be  restored  to  the  other. 

R.  v.  Soper,  5T.  R.  17» 
R.  v.  Mostly,  5  £«  R.  224,  n. 

13.  But,  ^er  Lord  Afttyon,  where  the  fa-, 
ther  has  the  custody  of  the  child  fairly, 
1  do  not  know  that  this  Court  (K.  B.) 
will  interfere  to  take  it  away  from  hiuu 

5  £.  R.  224  ft. 

14.  An  illegitimate  child,  however,  in 
the  custody  of  a  friend  of  the  father, 
was  ordered  by  the  Court  of  C.  P. 
to  be  delivered  up  to  the  mother, 
though  it  was  not  alledged  such  cus- 
tody had  been  obtaijted  uu^rly,  and 
though  it  appeared  probable  the  child 
would  not  be  brought  up  so  advan- 
tageouMy  under  her  care. 

Rv  parte  Ann  Knee.  N.  R.  r4& 

15.  The  Court  of  K.  B.  granted  a  habeas 
corpus  to  bring  up  the  body  of  a  bas- 
tard child,  within  the  age  of  nurture, 
for  the  purpose  of  restoring  it  to  the 
custody  of  the  mother,  from  whose 
quiet  pont^e^sion  it  was  taken,  at  one 
thne  by  fraud,  and  af^cwards  by  force  ; 
but  wfthaut  prejudice  to  the  question 
of  gaardian!»hip. 

K.  v.  Hopkine  Sf  Ux,  7  E.  K.  579^ 
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MLLS  Of  EXCHANGE*  AND 
PROMISSORY  NOTES. 

t.  Acceptance:    what  shall  be^  and 
Acceptor  kow  liable. 

X,  Where  a  bill  of  exrhatige  was  drawn 
upon  A.  residing  in  iMndatit  by  a  con- 

.  8tgiior  of  goods  living  abroad,  and  on 
its  being  presented  for  acceptance^  A. 
said,  he  conid  oot  then  accept,  be- 
cause he  did  not  know  whether  the 
ship  would  arrive  at  London  or  Bris- 
tol ;  on  which  B,  the  hdlder  agreed  to 
leave  it  for  some  time,  reserving  the 
liberty  of  protesting  it  for  non-accefU- 
aiice,  in  case  A.  did  not  accept :  on  a 
second  application  A,  said,  the  bill 
would  be  paid  even  if  ttu  ship  were 
lost  ;  this  is  only  a  conditional  ac- 
ceptance, depending  on  two  events : 
the  ship's  arriving  at  London,  or  being 
lost :  and  B.  having  the  liberty  of  re- 
fusing such  conditional  acceptance, 
precludes  himself  from  recoverinf: 
against  A.  by  aftenvards  noting  the 
bill  f<ir  non-acceptance. 

Sproot  V.  Mathews.  1  T.  R.  1 82 

S.  Whether  an  acceptance  is  conditional 
or  absolute  is  a  question  of  law. 

1  T.  R.  152 

d.  Semhk,  that  a  letter  of  attorney  given 
by  80  executor  to  A.f  enabling  him  to 
transact  the  affairs  of  the  testator  in 
tlie  name  of  the  executor  as  executor, 
and  to  pay^  discharge^  and  satisfy  all 
debts  due  from  the  testator,  conveys 
sufficient  authority  to  A»t  to  accept  a 
bill  of  exchange,  in  the  name  of  th** 
executor^  drawn  by  a  ci editor  for  the 
amount  of  a  debt  due  from  the  testa- 
tor, bo  as  to  make  the  txecuXor  perso- 
nally liable. 

Howards.  Builtie.  2  H.  B.  6l8 

4.  But  clearly,  if  the  executor  Hdmils 
that  such  a  bill  which  has  been  so 
accepted  by  ^.,  with  the  knowledge 
of  the  executor,  is  for  a  just  debt,  and 
that  it  ought  to  he  paid,  it  affords  suf- 
ficient evidence  of  an  authority  given 
by  him  to  A.,  to  accept  that  patti- 
cular  bill,  witliout  resorting  to  the  let- 
ter of  attorney.  2  H.  B.  6l8 
(But  see  Gardiner  v.  BaUlie.  6  T.  R. 
5()1.  tit.  EXBCUTOB  I.) 

4-  Upon  a  request  to  A.  to  accept  a  bill, 
and  to  draw  upon  B,  for  the  same 
sum,  the  mere  act  of  drawing  upon 
B,  does  not  amount  to  an  acceptance. 
Smith  V.  iVmrn.  1  T.  R.  20"9 
(SceAssuMPsiT  V.  12.)  ( 


6.  Where  a  bill  of  exchange  payable  40 
days  aAer  sight  is  refused  acceptance, 
and  an  action  is  brought  in  order  to 
charge  the  drawer,  proof  of  the  noting 
of  the  bill  for  non-acceptance  is  not 
sutiicieut,  without  pr<oviug  that  it  ^as 
also  protested  for  non-acceptance, 
though  there  be  a  subsequent  protest 
for  non  payment.  2  T.  R.  7 1 3 

7.  Tlie  acceptance  of  (he  drawee  \%pri* 
ma  facie  evidence  of  his  having  effects 
of  the  drawer  in  his  hands.  3  T.  R.  183 

8.  In  ait  action  against  the  acceptor  pf  ft 
bill  of  exchange,  it  is  ntcessary  to 
prove  the  hand-writing  ot  the  first  in« 
(lorser,  notwithstanding  sue  h  indorse- 
ment  was  on  the  bill  at  ihe  lime  it  was 
accepted.  Smith  v.  Cliester,  I  T.R.654 

9.  An  accept(»r  is  only  precluded  from 
disputing  the  hand- writing  of  thft 
drawer;  for  lyhich  reason  the  accep- 
tor is  Uable  though  the  bill  be  for«;e(f. 

1  T.  R.  054-See  Div.  IV.  V, 

10.  At  in  consideration  of  having  com- 
missioned B.  to  receive  certain  African 
bills  payable  to  him,  di:ew  a  bill  upon 
B,  for  the  amount  payable  to  his  own 
order:  £.  acknowledged  by  letter  tli« 
receipt  of  the  list  of  the  African  bills, 
and  tliat  A.  bad  drawn  for  the  amount, 
and  assured  him  that  it  would  meet 
with  due  honour' from  him.  Tbia  is  an 
acceptance  of  the  bill  by  B. :  and  the 
purport  of  such  letter  having  been  com" 
miinicated  by  A»  to  third  persons  who, 
on  the  credit  of  il»  advanced  money 
on  the  bill  to  i4.,  who  indorsed  it  to 
them ;  held,  t)iat  B.  was  liable  as  ac- 
ceptor iu  an  action  by  such  indorsees, 
although  after  the  indorsement,  in  con- 
sequence of  the  African  bills  having 
been  attached  in  jB.*s  hands,  who  was 
ignorant  of  his  letter  having  been 
shewn,  A.  wrote  to  B.,  advising  him 
not  to  accept  the  bin  when  tendered 
to  him ;  which,  as  between  A,  and  B. 
would  have  been  a  discharge  of  B.*9 
acceptance  if  the  bill  liad  ^till  remained 
in  A.'s  hands.  Clarke^v,  Cock.  4E.R.5r 

U.  A  letter  from  the  drawees  of  a  bill 
in  England  to  the  drawer  in  America^ 
stating  that  "  their  prospect  of  security 
being  so  much  improved  they  shall  ac- 
cept or  certainly  pay  the  bill/'  is  an 
acceptanoem  law:  although  the  drawees 
bad  before  refused  to  accept  the  b  11 
when  presented  for  occeptance  by  the 
holder,  who  resided  in  England,  and 
again  after  the  writing  such  letter  re- 
fused pf^'menl  of  it  ^^  hen  presented  tor 
payment:   and  although   such  lettec 


9* 

'  ^fritfen  %^cn  were  iM)t  rect'iveH  by  tlie 
dr«M'er  in  Amnica  I  ill  afirr  the  hill  be- 
came due.  IVynne  v. Rcifcc^  .3  E. It  .5 1 4 

12.  A  mere  ^>roinise  by  rt  ('rhtor  to  hi> 
creditor,  that  if  he  wmiid  dru^v  a  bill 
upon  hini  at  a  cerlain  dale  for  the 
amount  of  bis  demand,  be  should  then 
have  the  money  aii«t  would  p:«y  I  ,dofs 
iiot  iimount  in  law  to  an  urceptHncp  of 
the  bill  when  drawn;  and  an  indoisrc 
for  a  valuable  considenithui*  bi'twtf n 
wli6m  and  the  drawee  no  mntniunica- 
tion  }ias^  at  ibe  time  of  his  lakio^ 
the  hill,  ean  neither  recof  er  upon  the 
count  as  for  an  Hccfptance,  nor  on  lb* 
general  counts  as  for  itioufy  had  and 
received,  &c. 

Johnson  v.  CoiVmn,     1  E.  R.  ps 

13.  Whether  anaccepi^nce  of  a  bill  o4ire 
*    made  by  the  drawee  may  or  may  not 

be  cancelled  or  recalli'd  (»y  hint  before 
•  the  bilf  be  delivered  twc k  tt>  Uie  bobler, 
at  all  evenis,  if  the  arccplani  e  be  so 
cancelled,  and  the  holder  cause  the 
bill  to  be  noted  for  nou-ncceptanre, 
be  cannot  afterwards  sue  upM  k  as  an 
acceptance. 

Bentinck  v.  Dmrien,  fi  E.  R.  1 90 
14.-  A  bill  of  exchange  p-<)yable  to  tli» 
order  of  A.,  is  payable  to  A*  without 
alleging  any  order  ma<ie;  and  it  is 
sufficient  to  declare  that  A.  delivrrcd 
the  bill  to  the  defendant,  Mhicb  he 
acerpfed^znd  by  reason  of  t lie  premists 
and  according  to  the  custom  of  mep- 
chants  became  liable  to  pny  ibe  con- 
tents to  A^  without  alleging  a  rt- 
delivery  of  the  bill  by  the  defendant : 
for  if  a  re-delivery,  or  something  tanta- 
mount, to  shew  the  assent  of  Ibe  drawee 
to  charge  himself,  be  iieccssaiy  to  an 
acceptance,  the  demurrer,  by  admit- 
ting the  acceptance,  impliedly  admits 
the  re-delivery,  &:c. 

Smith  f .  M'Clure,  5  E.  R.  AlG 
tS*  If  the  drawee  of  a  bill  g<ics  abrond, 
leaving  an  agent  in  Engtandy  with 
power  to  accept  bills,  who  accepts  this 
tor  him,  the  bill,  wiien  due,  niu^t  l>e 
presented  to  the  agent  ior  payment,  if 
the  drawee  continues  uNsent. 
PkiHpsv.Astling  ^-  al.  2  W.P.T.206 

n.  Actim  en  BiiU,  ^e. 

1.  Debt  lies  by  the  payee  against  the 
fHaker  of  a  promissory  note  expressed 
to  be  for  value  received. 

Bishop  V.  Vmmg.  2  K&  P.  78 

^.  Sed.  fxt.  Whether  it  Would  if  any  of 
these  three  circumstances  were  variedt 
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3.  An  action 'oi^  dtbf  wifl  ndi  Ge  on  M 
lirronii^sory  nntepayuble  byin9l»)iiients^ 
till  the  la^t  day  cf  payment  be  passed. 

nudder  v.  Price.  \  H.  B.  54f 

4.  A,  haviiitr  dt'tlared  acaiiul  B^  on  a 
promis!>o!y  note  made  by  C  to  A,^  by 
him  indorsed  to  A.,  aiMl  by  him  agaifv 
indorsed  to  ^.,  Jud«{fnent  was  arrested 
af>er  verdict,  on  the  gronod  of  circuity 
of  art  inn. 

Bishop  V.  Haytcard.     4T.  R.  470' 

5.  TTlie  deiVndaPt  gave  a  promi^bory  note 
to  the  plain tift'  in  ronsi<Ieration  of  the 
plaintiff's  marrying  Im  daughter,  wbieh 
maniage  was  had  in  fact,  and  belieted 
to  t>e  TarKi,  and  iuteuded  to  be  so  by 
^1  pnrties,  and  after  the  wife's  death 
the  defendant  was  sued  on  ihf*  note; 
the  jor)',  presundug  a  subsequent  legal 
inarri«*?»',  gave  a  verdict  for  tl»e  plaiu^ 
titf,  which  this  court  n- fused  to  set 
aside.   IVilkinsm  v.  Payne,  4 T.  R.  46* 

6.  A  marriage  in  f^ict  was  snfficient  to 
entitle  the  plaintiflf  to  recover.  Pwr 
Bviltr,  J.:  and  a  marriage  may  be 
presumed.  4T.  R.  469.  470 
and  Standen  v.  Sfanden,  there  cited. 

7.  If  se)«rdleaetions  be  brought  against 
the  acceptors  and  in^lorsers  of  a  bill, 
the  court  will  stay  the  proceedhigs 
against  any  of  the  indorsers  on  pay- 
ment of  the  bill  and  co<«ts  of  that 
action,  but  not  agitinst  the  acceptor 
withoot  payment  «?f  costs  in  alt  the  ac- 
tions.   Smi(h\.lV(>edcock\  ^T.n.Ggi 

8.  The  hidor>ee  of  a  bill  of  exdiansje, 
having  received  part  of  the  contents 
from  the  drawer,  cannot  recover  more 
than  the  resichie  from  tlie  acceptor. 

Bacoii  V.  Searles^    1  H.  B.  8S 

9.  Where  the  drawer  pays  the  whole, 
tlie  arc^plor  is  entiicly  dr&ctiatged, 
ami  the  bill  is  no  longer  negociable. 

Brrk  V.  Rob^.  1  H;  B.  8^,  n. 

to.  The  h(»W?cr  of  a  b  II  sued  the  accep- 
tor, and  ciiarged  him  iti  execution  r 
the  latter  liavmg  obtained  his  discharge' 
under  the  Lord's  act,  ^e  holder  then 
sued  the  drawer,  yvho,  affer  paying  the 
bill,  sued  the  acceptor,  and  charged 
him  in  execution,  which  y^'as  held  to" 
be  regular;  the  defendant's  having 
been  charged  in  execution  at  the  suit 
of  ibe  holder  not  being  a  satisfaction 
as  between  the  drawer  and  at  ceptor. 
Macdmaldv.  Bovington.  4T.  R.  S2^ 

11.  If  the  holder,  after  protest  for  non« 
payment,  and  Aotice  to  the  drawer, 
(or  af^er  protest  only,  if  the  drawer  be 
not  entitled  to  notice),  forbear  to  sue 


2  B.  &  P.  84i      the  acceptor,  the  drawer  is  not  thereby 
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dueliari^i).  Seeut  before-  pcptest,  or 
if  tlie  holder  take  «ecufilv  from  the 
aco^ptor  ;«fter  protest.  IValwyti.S^  mL 
V.  Sf .  Qaintin.  1  B.  &  P.  652 

12.  If  the  holder  receive  part  paymtfnl 
of  the  iodorser,  be  inay  still  recover 
ibe  residue  agaitut  the  drawer,  if  act 
the  whole.  I  B.  &  P.  652 

IS.  If  the  holder  'give  time  to  tlie  ac- 
ceptor of  a  hill  of  exchange,  or  drawer 
of  u  proiuiisory  iiote^  after  it  has  been 
dibhououreH,  the  indtirser  is  diHrh.irged. 
Ttndaf  Sf  «/.  v.  Brmvn,  1 T.  R.  1  (^7 
<Afiirrtie<J  in  Cam.  Scat.  'JT.R.  186.) 

14.  'If  Ihe  holder  of  a  bill  when  due,,  af- 
ter tttiviu;;  part  paynietit  from  the  ac 
ceptor,  'df*rec  to  tidte  a  new  acceptance 
frtiia  iiiiii  for  the  remainder,  payable 
atn  ftttane  dale,  and  that  i»i  ihe  mean 
lime  the  holder  shall  keep  the  ori^iuul 
bill  ill  bis.  hijind^  as  a  security ;  surh 
agreement /amounts  to  giving  time  ^nd 
n  ntw  .credit  lo  the  acceptor,  and  dis- 
charges  the  indurser,  who  wa^  no  party 


in  satisfaction  of  the  bill,  A.  was  bound 
by  this  act  of  his  partner  B.  in  all  re- 
spects, and  tiierefore.  that  he  could  not 
in. coil  junction  with  C,  his  partfu'er  in 
the  other  hiMtse,  niaintaiti  an  actioiTAs 
indorsees  'and  folders  of  the  bill  against 
the  acceptors,  cifter  such  satisfaction 
recervcni  ilirou^h  the  medium  of,  and 
by  agreement  wi(h  B.,  in  discharge  of 
the  same. 
JacaudSful.v,FreHch.Sf  al.  1.2E.R.S17 

18.  Where  a  promissory  note, 'after  it 
was  due  an<i  had  been  noted  for  non- 
payuieul,  was  indorsed  to  the  plaintifl; 
who  sued  the  maker  u^on  it,  the  latter 
was  altowcil  to  go  into  evidence  to 
shew  that  the  note  was  paid  as  htf 
tween  him  and  the  origin-^l  payee, 
from  ivhom  the  plaintiff  received  it. 

Br4iwn  v.  Davies.  3  T.  R.  80 

I  p.  The  same  rule  holds  in  all  cases 
where  the  note  is  indorsed  to  one  after 
it  is  due.  ib.  and  Tajfior  v.  Matthews, 
E.  27  G.  3.  3T.R.  83. «. 


Co  file  agrc^ntciit;  though  the  drawer       (And  see  Brown  yf, Turner.  7  T.K.  630 


toight  have  i»d  iio  cfftcis  in  the  hands 
of  the  acceptor. 

Gould  V.  Robsan.  8  E.  fl.  576 
•15.  So  if  be  take  a  new  security  from 
him  fur  tlie  amount,  with  the  except 
lion  ftf  a  nominal  sum  onlv. 

Eaprlhh  r.  Darle^.  2  B.  ^'  P.  61 

a€.  But  if  the  holder  of  a  bill  of  ex- 
<:h;)nge,  of  wiiich  payment  has  been 
fvfuscH«  inform  the  drawer  of  his  inten- 
tion lo  take  security  from 4he  acceptor, 
;und  the  drawer  answer,  that  he  mny  i\o' 
Mi  he  likes,  fnr  that  he  (4he  drawer)  is 
disicharged  for  want  of  notice,  ami  it 
apjjear  lliat  due  notice  has  been  given ; 
the  holder  may  sue  the  drawer,  not- 
with}»taitding  that  he  has  taken  security 
from  tlie  acceptor;  fWr  the  drawei 
under  luurh  rircnmstances  must  be  eou- 
sidered  as  luiviug  assealed  to  tlie  seen 
ritybeim^taiien. 

CWI:  v.  Dediiu  3  B.  &  P.  363 

17.  A.  bemg  partner  wich  B.  in  one 
mercantile  house,  aad  with  </.  in  ano- 
ther; tlie  house*f  ^.  and  ii.  indorse 
a  bill  of  exchange  to  the  honse  of  A. 
and  C,  after  which  B.  acting  for  the 
bouse  iof  A.  and  ^...receives  secunities; 
to  a  laige  amoiiot  from  the  drawer  of 
Ihe  bin  tipon  an  agreement  by  B.  that 
the  bill  shoo  Id  be  taken  up  and  liqui- 
dated by  B's  house,  aud  if  not  paid 
hy  the  acceplora  when,  due  should  be 
returned  to  the  drawer.  The  Court 
of  K.  B.  held  that  the  securities  being 
paidf  aod  the  money  received  by  B' 


20.  But  it  is  no  defence  to  an  action  by 
9n  indorser  of  a  bill  of  exchange  to 
plead  tl)at  it  was  accepted  for  thc'ac- 
cummodation  of  the  drawer  without  a 
consideration,  and  was  indqrsed  over 
after  it  became  due, 

Charles  v,  Marsdm.  1  W.  P.  T.  23-1 

21.  One  who  had  committed  a  secret  act 
of  bankruptcy  procures  the  defendant 
to  lend  him  his  acceptance,  and  as  a 
security  pledges  the  lease  of  his  house ; 
and  having  drawn  the  bill  payable  to 
his  own  order,  indorses  it  to  the  plaiu- 
tiilfor  a  valuable  consiileration,  wifb- 
out  notice  of.  his  bankruptcy:  held 
thtft,  in  an  action  by  the  plaintiff,  as 
indorsee,  against  the  acceptc»r,  the  lat- 
ter could  not  defend  himself  on^  the 
ground  of  ihe  drawer's  bankrnpicy  at 
the  time  of  such  indorsement,  or  be- 
cause the  asiiignees  had  withdrawn  from 
him  tlie  lease  deposited  as  a  security/ 

Anien  v,  IVatkins.'  3  E,  R.  3 17 
'22.'  A.  dejiosited  a  sum  of  money  at  tlu' 
.  baiddng-hoube  of  B.  in  Paris,-  fo: 
which  jB.  gave  him  Ids  note  "payable 
tu  Pflrr«,or  at  the  choice  of  the  bearer 
at  the  Union  Bank  in  Dover,  or  at  my 
usual  residence  in  London  accordi;ig  to 
tlie  course  of  exchange  upon  Paris;' 
after  Ibis  notke  was  given,  the  dire(  t 
eourse  of  exchange  between  Londn.- 
and  Paris  ceased  altogether,  having 
been,  previous  to  Its  total  cessatior.. 
extremely  low ;  the  note  was  at  a  sc!) 
sequentperiod  presented  for  aece[)tu{r  ^ 

o  2 
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and  pynifnt  at  the  residrnre  of  B.  in 
London,  at  vAikh  tioie  there  was  a 
eirciiitotift  course  of  exchange  upon 
Pwrh  hy  waj  of  Hmhurgh:  h«l(i. 
that  A.  was  entilleil  to  recover  upon 
the  note  according  to  siuh  circuitous 
<)ourfe  of  exchange  upou  Paris  at  the 
tiiue  when  the  note  was  presented. 

Poiiard  V.  Herriea.   SB.&P.  335 
(See  2  H.  B.  378.  post,  IX.) 

93.  An  action  lies  by  the  hidorsee  against 
the  indorser  upon  a  bill  of  exchange 
immediately  on  the  nun-acceptance  by 
the  drawee,  though  the  time  for  which 
Ihe  bill  was  drawn  be  not  elaiised. 
BaWngalls  v.  Gloster.  S  £.  R  481 

14.  The  bolder  of  a  bill  btfore  it  was 
du^  hnving  tendered  it  for  acceptance, 
which  was  refused,  kept  it  till  due, 
Vvhen  it  was  tendered  for  iiayment  and 
refused,  and  then  immediately  returned 
it  oil  the  second  indorser,  \vho,  not 
knowing  <tf  I  he  laches,  took  up  the 
bill :  the  Court  of  K.  B.  held  that  his 
ignorance  when  he  paid  the  bill,  of  the 
«  laches  of  the  former  hqlder,  did  not 
cnlille  hiui  to  recover  against  the  first 
iiidorser  who  set  up  such  defeuce. 

Roscote  V.  Hmtdjf.  12E.R.434 

III.  Days  oj  Gracs, 

1.  Three  day's  grace  are  allowed  on  in- 
land as  well  as  on  foreign  bills  of  ex- 
change, and  on  promissory  notes ;  for 
atat.  3/^4  Ann.  c.  9-  puts  the  latter 
on  the  same  footing  as  inland  bills  of 
exchange  in  all  resp.eets. 

BrowH  V.  Harad^n.    4  T.  R.  1 51 

$.  Qujtrs*  Whether  the  acceptor  of  an 
inland  bill  lie  bound  tn  pay  it  o!i  der 
maud  at  any  reasonable  time  on  the 
third  day  of  grace,  or  whether  be  be 
alloweil  the  whole  of  that  day  to  pay 
it  in?  For  the  court  will  not  take 
notice  of  banking  hours. 

Lrftktfv.  Mills.    4T.R.170 

^  Three  days*'  grace  are  allowed  on  a 
promissory  note  payable  to  A,,  without 
adding  "  or  to  his  order,*'  ««  or  to 
bearer."  Smifi  t.  KendaU.  6  T.  R.  1 23 

IV.  Fictitious  mils,  or  Notes, 

1.  Where  a  bill  of  exchange  was  drawn 
bjr  the  defendant  and  others  on  the 
defendant  atone,  payable  to  a  fictitious 
person  (which  «ras  knowq  to  all  the 
parties  concerned  in  drawing  the  bill), 
aud  tbe  defendant  received  the  value 
of  it  from  tlie  second  indorser ;  it  ws^s 
held  that  a  bond Jide  holder  for  a  valu> 
?1)'^  C9nsiHerttlioo  mjghl   TW>Yer  \\\c 


amount  of  it  in  an  action  against  tha 
acceptor  for  money  paid,  ur  money  had 
and  rec#*ived.  * 

Tatioek  v.  Harris.    3  T.  R.  1 74 

2.  'It  was  considered  as  an  agreement  by 
all  parties  to  appropiiatc*  »o  much  pro- 
perly tu  (be  account  of  the  holder. 

3  T.  R.  189 

3.  A  bill  so  drawn  is  in  ijts  legal  n}>era^ 
tiou  p-dvable  to  bearer^  and  may  be 
declared  on  as  such ;  stmb* 

Vere  v.  Ijtwis.     3.  T.  R.  1 82 

4.  A.  having  signed  his  name  to  a  blank 
paper  duly  stamped,  and  delivered  it 
to  B,  for  the  inirpose  of  drawing  a  bill 
of  exchange  in  tiuch  manner  as  B.  shall 
think  fit|  B.  draws  a  bill  payable  to 
a  fictitious  pay es  or  order,  and  indoraea 
it  for  a  valua\^le  consideration  to  Cn 
who  is  ignorant  of  the  ttansaction  be<- 
tween  4-  ^^^  ^-  -  C.  may  inaintaia 
an  action  agamst  A.  as  the  drawer  of  a 
bill  payable  to  (eorer,  onfct  count  to  that 
efiect, 

CofHsS^al.  T.  Emmeii.  1  H.  B.  319 

5.  Or,  C.  may  recof«r  on  a  count  stat- 
ing the  special  circumstances. 

lH.B.3ia 
ff,  If  a  bill  of  exchange  be  drawn  in 
fa  vour  of  a/e£tlioi»jMrye9tfrorifer,  witl^ 
the  htoudedge  of  the  aeeeptorns  well  aa 
the  drameTf  and  the  name  of  such  fictir 
tiQus  payee  be  indorsed  on  it  by  the 
drawer  wtfA  thekmoudedgeofiheaccep^ 
tor,  which  fictitious  indorsement  pur- 
ports to  be  to  the  drawer  khnsHf,  or  hi^ 
order,  and  then  the  drawer  indorses  the 
hill  to  an  innocent  indorsee  for  a  valu- 
able consideration,  and  ttfterwards  the 
hill  is  accepted,  but  it  does  not  appeof^ 
thatjtkere  was  an  intent  to  dHraud  any, 
particuktr person:  smh  innocent  indor- 
see for  a  valuable  consideration  may  re-, 
cover  against  the  acceptor,  as  on  a  bUi 
payable  tobearer,  Gibson  and  Johnson 
V.  Minet  and  Fector.  3  T.  R.  481.  afc 
firmed  in  Dam.  Proc.  1  H.B.  569^— 
625.  See  also,  3  H.  B.  ^87.— 211»: 
and  288.-^98. 

7.  Perhaps  also  in  such  case  the  innocent 
indorsee  might  recover  against  the  ac^ 
ceptnr,  as  on  a  bill  payable  to  the  order 
of  the  drawer.  1  H.  B.  569 

8.  Or,  c^  a  count  stating  the  special 
circumstances.  1  H.  B.  56S| 

9.  A  bond  conditioned  to  pay  costs  on 
S9th  Nooemher  in  Cumberland,  whett 
taxed  by  the  Master  of  K.  B.  is  for- 
feited by  non-payment,  though  in  fact 
the  costs  were  only  taxed  on  the  95tl| 
of  Nq/cp!tJier,  of  which  the  d^fendai^l 
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imd  no  tuHicfi  on  or  before  the  29tbt 
for  the  defendant  might  hiive  had  them 
titken  before,  and  thus  have  known 
their  amount  in  time.  Bigland  6f  al. 
V.  SkelioH  ^at.  12  £.  R.  436* 


V.  BiUs  or  Notes^forged  or  altered, 

!•  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  drawn  (layable 
"  lo  A,  or  order/'  the  defendant  may 
shew  that  the  person  who  indorsed  to 
the  plaintiff^  was  not  the  real  payee, 
though  his  name  were  the  same,  and 
though  there  were  no  addition  to  the 
name  of  the  payee  on  the  bill. 

Mrad  v.  Young.    4  T.  R  2S 

Q.  If  a  bill,  payable  to  A,  or  order,  get 
into  the  hands  of  another  person  of 
the  same  name  as  the  payee*  and  such 
person,  knowing  that  he  is  not  the 
real  person  in  whose  favour  it  was 
drawn,  indorse  it,  he  is  guilty  of  for- 
gery. 4  T.  R.  28 

3.  An  alteration  of  the  date  of  a  bill  of 
exchange  after  acceptance*  whereby 
the  payment  would  be  accelerated, 
avoids  the  instrument ;  and  no  action 
can  be  afterwards  brought  upon  it 
even  by  an  innocent  indorsee  fora  valu- 
able consideration.  Master  v.  Miller. 

4  T.  R.  320.  (AfHrnied  in  Cam.  Scac. 

5  T.  R.  367  :  2  II,  B.  141 :  1  Austr. 
225. 

4.  If  upon  a  bill  being  presented  for  ac- 
ceptance the  drawee  alter  it  as  to  the 
time  uf  payment  uud  accept  it  so  alter-_ 
ed  he  vacates  the  bill  as  against  the 
ilrawer  and  iuclorsers.:  but  if  the  bolder 
acquiesces  in  such  alteration  and  ac- 
ceptance it  is  a  good  bill  as  against 
the  holder  and  acceptor. 

Pn/on  V.  mmer.    1  W.  P.  T.  420 

5.  And  the  holder  cannot  afterwards 
niaiotkiin  an  action  00  the  case  against 
the  acceptor  for  thereby  rendering  the 
bill  invalid ;  especially  after  having 
kept  it  and  presented  it  for  payment 
at  the  deferred  period.  ib. 

£.  A  bill  was  drawn  on  a  proper  stamp, 
dated  IJd  of  September,  payable  2 1  days 
after  date :  it  was  Aftermards  altered 
^nd  made  payable  S 1  clays  af^er  date ; 
and  on  the  30th  of  September  wd*  again 
altered  to  21  days  after  date,  and  the 
date  brought  forward  to  the  14th  of 
September ;  held,  that  the  bill  should 
have  had  a  new  stamp,  though  the 
fdterations  were  made  with  the  consent 
of  the  acceptor  before  the  bill  was 
negotiated. 

J^num  9,  Niehll.    4fT,  R,W7 


VL  Negotiable  BiUs  or  Notee;  wUi 
ekallbe  90  comidered. 

1.  A  bill  of  exchange,  payable  on  a 
contingency,  cannot  be  declared  oil 
as  a  negotiable  instniment.    Carlos  t, 

Fancourt  (in  error),     5  T.  R.  482 

2.  Nor  a  promissory  note ;  for  the  stat. 
3  &  4  An.  e.  9-  puts  promissory  notea 
on  the  same  footing  with  bills  of  ea* 
change  in  all  respects.       5  T.  R.  482 

S.  A  note  promising  to  pay  **  on  the 
sale,  or  produce  immediately  when 
sold,  of  the  White  Hart  /ms  St.  Albania 
HertSt  and  the  goods,  &c.  value  re* 
ceived,"  cannot  be  declared  upon  as  a 
promissory  note  within  the  statute, 
though  it  be  averred  that  before  the 
action  commenced  the  Inn  and  the 
goods  were  sold.  Hiil  v.  Halford 
(in  error)  In  Cam.  Seat.  2  B.  &  P.  413 

4.  A  note,  by  which  A.  promises  to  pay 
to  the  bearer  50i.  **  bemg  the  portion 
of  a  value,  as  under,  deposited  in  se^ 
curity  for  the  payment  thereof,"*  maj 
be  declared  upon  as  a  promissory  note. 
HaussouUiery.  Hartsink.  rT.R.SSf 

5.  A  note  payable  on  demand,  with  in* 
terest,  drawn  by  As  in  favour  ofB,  aa 
a  security  for  a  debt,  was  by  him  in* 
dorsed  to  C.  for  the  same  purpose ;  after 
the  indorsement  it  passed  backwards 
and  forwards  between  JB.and  C  several 
times,  and  previous  to  its  being  ulti- 
mately deposited  with  C.  he  received 
an  intimatioo  from  B,  not  to  nego- 
tiate it,  as  he  should  want  it  when  he 
settled  accounts  with  A.  ;  held,  that 
C.  could  not,  after  a  settlement  of  ac- 
counts between  A.  and  jB.,withoota 
re-delivery  of  the  note,  recover  on  it 
agifitist  A.  Roberts  if  al. 
(Assignees)  v.  Eden.    1  B.  &  P.  59s 


YII.    Notiee;  what  necessary^  and  ta 

what  Cases. 

1.  Notice  of  a  bill  of  exchange,  or  pro- 
missory note  being  dishonoured,  must 
come  trom  the  holder. 

Tlndel  Sf  al.  v.  Brown.  1  T.  R,  16T 

2.  What  is  reasonable  notice  to  the  in* 
dorser  of  non-payment  by  tlie  drawer 
of  a  promissory  note,  or  acceptor  of  W 
bill  of  exchange,  is  a  question  of  law 
arising  from  the  particular  Acts. 
(See  7. post.)  IT.  R.  167 

3.  Where  the  note  became  due  on  the 
5th  Oetober,  and  the  indorsee's  clerk 
called  on  the  drawer  Donaldson,  at  10 
o'clock  in  the  morning,  and  not  find<r 
ing  him  at  home,  left  word  that  the 
drawer  would  send  «foir  it  to  his  masr 
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In^s  aad  lake  it  «p;  Mid  6o  ffee  fltli 
>  called  affis  «d  the  drawer,  who  told 
hkn  he  would  take  it  op  ibat  day 
withiu  the  banking  boursy  which  not 
bang  done,  the  other  called  on  the 
drawer  againon  tbc  7tfaf  and  not  find- 
kig  hini  at  home,  llieii  tendered  it  to 
Iheindorser;  and  all  the  parlies  lived 
wi(bin  20  minutes  Walk  of  each  other; 
the  tndorser  was  discharged  by  the 
lacfaea  of  the  holder,  ootwithstaudiiig 
he  had  notice  from  ihe  drawer  on  the 
6th  that  he  could  not  |ia j  it.  1  T.R.  1 67 

4.  Id  this  case,  even  if  the  notice  had 
been  given  on  the  6tb,  it  wonid  have 
been  too  late,  because  Uie  plaintiffs  had 
given  credit  to  the  drawer.  ]  T.R.  i  7 1 

5*  Where  the  drawer  of  a  proaiiJisor}' 
note,  or  the  acceptor  of  a  hill  of  ex- 
change, do  not  h've  in  tlie  same  place, 
tlie  lutlder  must  write  by  the  next  post 
after  tfav  bili  i«  dishonoured.  IT.R.  l63 

$^  Notice  of  the  dishonour  of  a  bill  in 
Lmdcn  was  sent  by  Uie  post  to  the 
holder  in  Manclitster^  where  the  letter 
was  delivered  out  between  eight  and 
nine  in  the  muming;  the  post  from 
Ifaencc  for  Uverpool,Yfhere  ihe  drawer 
lived,  went  out  at  nooa,  between  twelve 
and  one;  the  holder  did  not  send  notice 
to  the  drawer  the  same  day,  nor  by 
<tbe  post  of  the  succeeding  day,  but  by 
•  private  hand  ou  the  latter  day,  who 
did  not  deliver  it  till  two  hours  after 
the  post  delivery,  and  about  aue  hour 
before  the  post  It^t  Liverpool  for  Lon- 
don: held,  that  the  holder  had  made 
the  bdl  his  own  by  his  laches.  For 
whether  rtMsomahh  notice  be  a  ques- 
tion of  law  or  of  fact,  and  whether  or 
not  I  be  law  require  notice  to  a  party 
living  at  another  place  by  the  vejtt 
post  (by  which  must  be  imderstnod  the 
neilt  post  by  whii*h  it  i<  practicable  to 
give  notice :  and  whether  or  not  four^ 
hours  be  a  sufficient  interval  for  that 
purpose) ;  al  all  events  the  holder 
ought  to  have  written  at  farthest  by 
the  poet  of  the  sucoeeding  day< 

DarinfsMre  v.  Parker.  6  E  II.  3. 

7«  The  circumstaiices  ander  which  a  no* 
lice  was  given  in  any  particular  case, 
•ne  to  be  ascertained  h)  a  jury ;  but 
whether  tinder  such  circomstinces  no- 
lice  were  given  in  a  reaeotiMe  time,  is 
a  ipiestfon  of  krw,  tm  which  they  ought 
te  receive  the  direction  of  the  judge. 

6E.R.10.  11.  U 
{And  see  9,  and  Wiilee  ^M.  6.  cited 
d  E.  R.  11^. }  aceori*  and  post,  9*  lO.I 
^  ^.  fofttra. )  f 


S.  Thegenend  nile  as  coKected  from  Ihe 
cases  teems  to  be,  that  with  respect  to 
persons  living  in  the  same  town  the 
notice  shall  be  given  by  the  next  doy: 
and  with  respect  to  persons  Jivhig  at 
different  places  by  Ihe  next  post ;  leav- 
ing parties  in  particular  cases,  where 
comfdiance  with  such  latter  part  of  the 
role  cannot  reasonably  be  exjpcctod,  to 
account  for  their  non-complMuice  nith 
it.  6'E.R.  10.  II.  12 

9.  Where  a  bill  of  eiehange  passed 
through  tlie  hands  of  five  persons,  all 
of  whom  lived  in  or  near  Londim,  and 
the  bill  being  dishonoured,  the  bolder 
gave  notice  on  the  same  dav  to  the 
fifth  indorser,  and  he  on  the  neat'  day 
to  the  secomi,  and  he  on  the  same  day 
to  the  first ;  the  Court  (K.  B.)  were  of 
opinion,  on  a  case  finding  these  fiicts, 
that  due  diligence  had  been  u$ed :  and 
Lord  Kenyon  thought  the  qnesticw  of 
due  diligvnce  was  )iroper  to  be  left  to 
the  jury ;  oii  which  the  other  judges 
gave  no  opinion.  Hiiion  v.  Shepkerdt 
K.  B.  E.  \6  G.  3.         0  E.  R.  U, «. 

10.  Dubitatmr  by  Lord  iKirfr^r^^n.  whether 
the  4|uestion  of  reaetmebfe  noiice  as  to 
the  didioitourofu  bill  of  exchange  be 
not  a  question  of  fact  to  be  submitted 
to  the  jury  under  all  Ihe  circunistahces 
of  the  case.  But  though  the  holder 
may  have  lost  his  remedy  against  the 
drawer  thronch  want  of  notice  (and 
notice  hy  the  drawee  to  the  drawer  I  he 
next  day  will  not  suffice  for  notice  hy 
the  holder )f  yet  a  suhsequcnr  ftromi^ie 
by  the  drawer  to  the  holder,  that  he 
will  see  the  hill  paid,  will  support  an 
assumpsit.  Hopes  v.  Alder,  K,  B.  M. 
40  G.  3.  (See  17  &  23.)  6  E-  R.  16\  «. 

11.  lu  action  ag»inst  the  drawer  of  a 
bill  of  exchange  in  consequence  of  the 
acceptor's  default,  the  court  left  it  to 
the  jtiry  to  pre^iine  from  cimmista  jices 
(such  as  the  payment  of  a  part  of  a  bill 
without  any  obfcction  to  want  of  notice) 
that  due  notice  was  regularly  gt^'en. 

Harford  v.  Wihan     1  W.  P.  T.  1^ 

12.  A  bill  indor<>ed  in  blank,  and  de» 
posited  by  the  bolder  with  his  bankers, 
became  due  on  Saturday,  and  was  pre- 
sented for  payment  about  two  o'clock 
on  that  day ;  paifment  being  refiised, 
the  bill  was  noted  and  again  presented 
between  nine  and  ten  in  the  evening  hy 
a  notary;  on  Monday  the  bankers 
informed  the  holder  that  the  bill  ^'as 
dishonoored,  who  an  thai  day  about 
noon  gave  notice  to  the  indofser ;'  the 
faoMer  Hved  at  iKnigHnahridge,  and  the 
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ferfoTwr  ia  T<MinAam-Cimal-Riiad : 
iieM  that  (fab  oukicc  was  sufficicot  to  en- 
title  the  holder  to  recover  agninst  tiieiii' 
doner.  //«^m  v.  Birb.  3  B.&P.S99 

13  Where  the  iiMiorsee  of  a  biii  of  ex- 
change lodged  it  with  his  iMnken,  in 
the  city  of  London^  who  presented  it 
fur  fMymeiit  on  the  4th,  when  it  was 
diafaoooured :  and  oo  the  5tli  tliej  re- 
turned it  to  the  indorsee,  who  gave 
notice  to  the  drawer,  wlio  resided  at 
Shadwefi,  of  the  dishonour  on  the  6th 

.  by  the  two«peni^  post :  the  Court  of 
K,  B.  held  such  notice  to  be  reason- 
able.      Seett  V.  Liffbrd.  9  £-  R«  347 

|4«  NoHoe  ei  Bon^payment  given  by  an 

.    iodovser,  Kving  in  Hothom^  to  aa  in- 

•  dorsee  living  at  Isiington^  by  nine  at 
flight  of  the  dbsqrfofluwing  that  on  which 
the  iirtt  indorser  knew,  wtas  Md  rea- 
sonable notice^ 

Jamt$tm  r«  SnUnnm.  2  W.  P.  T.  2?4 
15.  Notice  of  a  biirs  being  dishonoured 

by  ih^  dravKe  by  non-payment^  is  not 

aecessary  to  be  gheo  to  the  drawer,  if 

be  lias  no  effects  in  tlie  hands  of  the 
'    drawee  eiiber  at  llie  tiine  of  drawing 

or  wlien  the  bill  bcc^pmes  due. 

BickerdikrS^ai.y.BoHnum.  lT.R.405 
l6^Tbis  rule  proceeds  upon  the  ground 

of  a  iBupposed  fraud  in  the  drawer. 

3  B.  <fr  B.  242 

17.No!ticttof*iiofi-fnyiQentbythe  accep> 

^    tor  need  not  be  given  to  the  drawer,  if 

the  latter  have  no  effects  in  tlie  hands 
'    <»f  the  former,  though  the  indorser 

have.  1  B.  &  P.  652 

13.  The  objection  aiising  from  want  of 

•  notice  of  npii^cceptance  of  a  bill  of 
exchange   from    the   holder    to    the 

'  drawer,  is  done  away  by  shewing  that 
the  latter  had  no  tmcis  in  the  hands 
of  the  drawee  at  the  time. 

Rogers  v.  Stqphem,  2  T.  R.  7 1 3 

19.  Qvere^  How  far  this  rule  holds,  if 
the  drawer  shew  from  other  ch-cum« 

•  stances  that  in  fart  he  sustained  an  in-; 
jnryfor  want  of  such  notice.  2T.R.713 

20.  But  at  any  rate  a  subsequent  pro« 
tnise  by  the  drawer  to  pay  the  bill  b  a 
waver  of  the  want  of  notice. 

(See  amte  10,  and  pwt  23.)  2  T.  R.  713 

2 1 .  And  if,  on  demand  made,  he  answer 
that  « the  bill  must  be  paid/'  it  is 
e(|uivaleot  to  apromisc  to  pay. 

2T.R.  713 

22.  An  indorsee,  long  af>er  a  bill  became 
due,  demanded  payni^nt  of  the  indor- 
ser, who  first  pramiaed  to  fay  it  if  ht 
aauU  cutt  again,  and  in  a  day  or  two 
being  called  npoo  again  for  payment. 


said^  Ihat  be  had  not  bad  ragidar  no- 
tice, but  oi  the  dibt  WMJnsily  dm  h€ 
VHmldpm/  it:  held  that  such  promiaea 
were  evidence  that  the  bil  had  btea 
presented  in  due  time  and  dishonour* 
ed,aBd  that  due  notice  had  been  given 
of  it  to  the  indorsee,  and  superseded 
the  necessity  of  any  further  proof. 
Lundie  v.  Robertwrn.  7  £•  R.  231 
2f  <  A.  makes  a  promissory  itote 
to  A  or  order,  which  jB« 
having  given  no  value  for  it,  and  kiiww- 
ing  that  A*  is  lasolveBt ;  in  an  action 
by  the  indorsee  against  B.,  it  is  not 
necessary  to  prove  that  the  aote  was 
presented  for  payment  to  A,  immedi- 
ately when  it  becaiae  due»  or  that  no- 
tice was  given  to  B.  of  Aa  refusal  to 
pay  it.  DeBerdt  v.  Atkimsm.^Hf^,SS6 
2c4.  A.  being  in  iosolver«t  cifcumstaaces^ 
B*  undertakes  to  be  a  security  fur  a 
debt  owing  freta  A,  to  C,  by  indors- 
ing a  promissory  Mte  made  by  A. 
payable  to  B^  at  the  house  of  D. ; 
the  note  is  accordingly  u^  made  and 
indorsed  with  the  hn«iwie(%e  of  all 
parties ;  just  before  it  becomes  due, 
B.  being  informed  thatZ>.  has  no  ef- 
fects <i£A.  in  his  hauda,  Jlesires  ZK  to 
sand  the  note  to  him  A.,  and  says  he 
will  pay  it,  ha^pg  then  a  l>ind  in  his 
hmcb  for  that  purpose;   the  note  is 
not  presented  at  B*s  house  till  three 
days  after  it  is  due ;  C  cannot  main- 
tain an  action  against  £.  en  the  note, 
not  having  used  doe  ditigenoe  in  pie- 
seoting  the  note  as  sooii  as  it  was  due 
to  D,  for  pajfment,  and  in  giving  im- 
mediate notice  to  B,  of  the  iiaii-pay« 
ment  by  D, ;  for  jB.  has  a  right  to 
insist  on  the  strict  rule  of  law  vespect- 
iag  the  indorser  of  a  note,  notwith- 
standing the  particular  circumstances 
of  the  case. 
Mehals^  v.  GantfOt.    2  H.  B.  609 
25.  Upon  a  guaranty  of  the  price  of 
goods,  to  be  paid  by  a  bill,  due  notice 
of  the  nonpayment  of  the  bill  mast 
be  given  both  to  the  drawer  and  gua- 
rantee, unless  both  drawer  and  accep- 
tor are  bankrupts  when  the  bill  be- 
comes due. 

PhH^»  y.Astling  ^  ai.  i  W.  P.T.206 
26«  The  vendee  of  goods  having  accepted 
a  bill  of  exchange  for  the  price  of 
them,  and  becoming  bankrupt  before 
the  bill  became  due,  a  guarantee  who 
paid  the  vendor  after  the  bankruptcy 
of  the  vendee  may  recover  back  the 
money  from  the  latter,  without  prov- 
ing that  any  demand  wai  nuide  upon 
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iM  accqitor  of  the  bill»  before  Micb 
^jrment  by  the  guarantee ;  Ihb  not 
being  an  action  upon  the  bill  itself ; 
and  the  notoriotis  insolvency  of  the 
vendee  acceptor  being  at  least  a  fnimi 
facie  warrant  to  Jhe  guarantee  to  dis- 
pense with  the  making  of  such  demand 
by  the  vendor  who  held  the  bill. 
Warrington  v.  Furber.  8  £.  R.  242 

tl*  A,p  the  agent  in  Amaiea  oVB»  in 
England,  drew  a  bill  upon  him,  and 
indorsed  it  to  C.»  also  residiug  in  Ame- 
rica^ who  indorsed  it  over.  Before 
the  bill  became  due,  J,  having  reason 
to  believe  that  jB.  would  fail,  lodged 
property  belonging  to  B.  in  the  hands 
of  C.to  answer  the  bill  in  case  it  should 
be  returned ;  C.undertaking  to  restore 
the  same  whenever  it  should  appear 
that  he  was  eaonerated  from  the  bill* 
Acceptance  and  payment  of  the  bill 
were  refused,  but  no  notice  was  given 
to  A.i  held  that  A,  was  discharged. 
Clegg  V.  Cotton.  3  B.  &  P.  239 

OtB,  If  the  indorsee  of  an  inland  bill,  not 
due,  present  it  for  acceptance,  which 
is  refused,  and  delay  giving  notice  to 
his  indorser,  the  indorser  will  be  dis- 
ebarg^.  Goodottv.DolUy.  lT.R.712 

i9.  And  a  subsequent  proposal  by  the 
indorser  to  pay  tha^ili  by  instalments, 
made  without  the  knowledge  of  the 
indorsee's  laches  is  not  a  waver  of 
the  want  of  notice.  1  T.  R.  7 1 2 

30.  Though  the  indorsersofa  bill  of  ex- 
change had  full  knowledge  of  the  bank- 
ruptcy of  the  drawer,  and  of  the  insol- 
vency of  the  acceptor,  before  and  at 
the  time  when  the  bill  became  due ; 
and,  within  a  dav  after,  notice  might 
(but  for  a  mistake  of  the  holders)  in 
due  course  have  reached  them  from 
the  holders,  communicating  such  their 
knowledge  to  ttie  bankers  in  lAterpoo!^ 

0  with  whom  they  had  before  discount 
ed  the  bill,  and  who  had  transmitted 
it  to  the  holders  in  London ;  yet  that 
did  not  dispense  i/»ith  such  holders 
giving  notice  of  the  dishonoinr  in  due 
time  to  the  indorsers. 

Eidaile  V.  Sowerhjf.  11E.R.  114 

31.  The  purchaser  of  a  foreign  bill  of 
exchange,  payable  at  a  certain  time 
after  sight,  which  is  publicly  offered 
for  negociation,  is  not  bound  to  send 
it  by  the  ewrUest  o|»portuuily  to  the 
place  of  its  destination. 

Mnilman  v.  D'Eguino.  2  H.  B.  565 
(See  6  E.  R.  7.) 

32.  There  i^  no  fixed  time  when  a  bill, 
drawn  payable  at  sight,  or  a  certain 


time  ifter,  shall  be  presented  to  ltf# 
drawee,  but  it  mtxst  be  presented  within 
a  reatonoble  time.  2  H.B.  565 

33.  What  is  a  reasonable  time,  is  a  ques- 
tion for  the  jury  to  decide,  from  the 
circumstances  of  the  case. 

(See  ante  A  rt.  7»  &c.)      2  H.  B.  565 

34.  But  sembh^  that  if  the  holder  of  a 
bill  so  payable,  neither  presents  it  nor 
puts  it  in  drenloHon^  he  is  guilty  of 
laches^  and  cannot  recover  upon  it. 

2  H.  B.  S6S 

35.  If  a  bill  be  accepted  payable  at  A\ 
who  is  the  acceptor's  banker,  the  party 
taldng  such  special  acceptance,  is  bound 
to  present  it  for  payment  withm  the 
vsuai  bankit^  hours  at  such  banker's^ 
and  if  he  present  it  after  such  hours 
without  effect,  it  b  no  evidaice  of  the 
dishonour  of  the  bill  sons  to  charge 
the  drawer. 

Parker  t.  Gordon.  7  E.  R.  385 

36.  It  is  sufficient,  if  notice  of  a  bill 
drawn  in  England  on  a  person  in  the 
Eaet  /jtdf'et,  being  dishonoured,  is  sent 
to  England  by  Uie  first  direct  and 
regular  mode  of  conveyance,  whether 
it  be  by  an  Engliah  or  a  foreign  ship; 
the  holder  is  not  bound  to  send  such 
notice  by  the  accidental,  though  earlier 
conveyance  of  a  foreign  ship,  not  des* 
tined  to  this  country.         2  H.  B.  565 

$7.  A.  makes  a  promissory  note  payable 
to  B.,  or  order,  with  a  memorandum 
upiHi  it  that  it  will  be  paid  at  the  house 
of  C,  who  is  A'b  banker;  in  the  course 
of  businett  the  note  is  indorsed  to  C. 
In  ati  action  by  C.  against  the  indorser, 
it  is  not  necessary  to  prove  an  actual 
demand  on  A. 

Saunderson  v.  Judge.  2  H.  B.  509 

38.  If  a  note  be  made  fmyable  at  a  par- 
ticular house,  a  demand  of  payment  at 
that  house  is  a  demand  on  ine  maker. 

2  H.  B.  509 

39.  The  putting  a  letter  into  the  post- 
office  to  the  indorser  in  proper  time, 
informing  him  that  the  maker  has  not 
paid  a  note  when  due,  is  sutiicienl  evi- 
dence of  notice  to  such  indorser. 

2  H.  B.  509 

40.  In  an  action  on  a  promissory  note  by 
the  indorsee  against  the  maker,  notice 
of  the  indorsement  need  not  be  aver- 
red.       Remoldi  v.  Davies  in  Error. 

1  B.  &  P.  625 

41.  The  want  of  due  notice  of  the  dishp*" 
nour  of  a  bill  is  answered  by  shewing^ 
the  holder's  ignoratice  of  the  place  of 
residence  of  the  prior  indorser  when 
he  sues;  and  whether  he  used  due  dilK 
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gence  to  find  out  the  place  bf  resideDcr 
is  a  question  of  fact  to  be  left  to  Ihe 
jury.   Bateman  v.  Joseph.  12  E.  R.  433 

VIII.  Protest ;  tchere  necessary. 

1.  The  provibions  of  slat  3  4'  10  IV.  3. 
C.  17.  respecting  protests  of  inland 
bills  do  not  apply  to  such  bilb  as  are 
made  payable  after  sight. 

Ltftley  V.  Mnis.  4  T.  R.  17r 

2*  Therefore  an  acceptor  of  such  a  bill, 
who  refuses  payment  on  the  third  day 
of  grace,  is  not  liable  to  any  charge 
for  the  noting  of  the  bill.  4  T.  R.  l/C 

3.  Noting  b  unknown  to  tiie  law  as  dis- 
tinguished from  the  protest*  of  which 
it  is  merely  a  preliminarv  step. 

'  4T.  R.  I7r 

4.  In  en  action  against  the  drawer  of  h 
foreign  bill  of  exchange  a  protest  foi 
non-acceptance  must  be  proved. 

Gale  V.  Walsh.  5  T.  R.  235) 

5.  Where  it  appeared  that  at  the  time  o\ 
drawing  a  foreign  bill  of  exchange  tht 
drawer  had  efiects  in  the  hands  of  ihf 
drawee,  but  which  were  taken  out  ol 
his  hands  by  the  drawer  before  thc 
bill  became  due ;  held  that  a  protest 
for  non-acceptance  and  notice  thertot 
to  the  drawer  by  the  drawee,  is  neces- 
sary to  enable  the  pa^ee  to  recover 
ag»inst  the  drawer. 

Orr  4r  ah  v.  Maginnis.  7  E.  R.  35^ 

6.  A  bill  of  exchange  i^ayable  60  days 
after  sight  becomes  due  60  days  after 
acceptance,  or  after  protest  for  lioii- 
arceptance,  and  may,  when  due,  be 
protested  for  non-payment.  6T.R.  200 

7*  Several  bills  were  drawn  by  A.  in 
England  on  persons  in  Ifidia,  payable 
60  days  after  »i^ht,  and  bonds  given 
to  C,  (the  indorsee),  with  condition 
to  be  void  if  the  bills  shouUI  be  paid 
in  the  East  Indies,  or  paid  here  by  the 
obligor  within  30  days  »lter  the  bills 
fthould  be  produred  to  him  after  bein*: 
sent  back  here  protested  for  non-pav^ 
ment;  before  tlie  bills  arrived  in  tue 
East  Indies,  the  drawers  h»d  left  that 
place,  and  their  agents  rctosed  to  ac- 
cept them  when  they  did  arrive :  the 
bills  were  then  protested  in  India  for 
non-acceptance,  and  sent  back  to  Eng- 
land 90  protected  :  son)e  of  these  beint; 
presented  to  one  of  tlie  drawees,  who 
was  then  in  England,  for  fiayment, 
were  protested  for  non-payment  here. 
In  dttht  on  the  bonds  the  Court  of 
C.  P.  held,  that  with  re^pect  to  the 
bills  returned  protested  for  non-accep- 

'    taoce  and  not  presented  and  protested 


for  non-payment  here,  tlie  obligor  was 
not  liable;  but  for  tliose  which  were 
So  protested  for  non-payment  h«re,  he 
was  liable ;  this  being  a  substantial 
performance  by  the  obligee  of  his  un- 
dertaking according  to  the  condition 
of  the  bonds ;  atid  the  court  gave  judg- 
ment on  the  several  coimts  according- 
ly ;  on  two  for  the  plaiutiifs,  and  on 
one  for  die  defendant. 
French Sf  al.v.  Campbell.  C  H.  B.  163 
8.  On  the  Judgment  on  tlie  two  counts 
for  the  plaintiffs,  the  defendant  brought 
a  writ  of  error  in  K.  B.,  and  that 
court,  holding  that  the  undertaking 
on  the  part  of  the  plaintiffs  ought  to 
have  been  literally  complied  with,  re^ 
versed  the  judgment  of  the  Court  of 
C.  P.  on  tliose  counts ;  and  intimated 
their  concurrence  witli  the  Court  of 
C.  P.  on  the  otlier  count.  Campbell  v. 
French  (in  Error).  (i  T.  R.  200 

IX.  Void,  illegal,  or  unproductive. 

1.  If  a  draft  or  bill  given  in  payment  of 
a  debt  be  dishonoured,  the  party  re- 
ceiving it  may  consider  it  as  a  nullity, 
and  act  accordingly. 

Puckford  V.  Maxwell.  6  T.  R.  52 

?.  A.  wishing  to  send  goods  to  B.  at 

X.  employed  (J.  to  carry  and  deliver 
them  to  B.,  and  engaged  to  pay  C 
for  the  freight :  C.  on  delivering  theiii 
according  to  the  order,  took  a  bill 
of  exch'dnge  from  B.  drawn  on  A., 
which  bill  was  never  paid ;  held  tjiat 
A.  was  liable  to  pay  the  amount  of  thti 
freight  to  C.  notwithstanding  the  bill 
of  exchange. 

Tapley  v.  Martens.  8  T.  R.  45l 
3.  If  the  seller  of  goods  take  notfs  or 
bills  for  them,  without  agreeiug  to  run 
the  risk  of  the  notes  being  paid,  an  J 
the  notes  turn  out  to  be  wortli  nothing, 
this  will  not  be  considered  a^  pnymenf. 
Owenson  v.  Morse.  7  T.  R.  6% 
i.  Assumpsit  for  goods  sold  and  delivered. 
Plaintiff  (below)  proved,  tliat  having 
sold  goods  to  the  ctefeiidant,  he  re- 
ceived from  him  a  check  upon  J,  S,  a 
banker, directing  the  lattei,  two  inoalhf 
after  date,  to  pay  to  the  pl.tint'ff  a  hi(| 
at  two  months  for  the  ainouiit  of  the 
goods;  that  the  plaintiff  and  defeiulant 
both  kept  accounts  with  J.  S.,  and  ihe 
check  was  indorsed  l»y  the  pl;!inli»^*, 
and  pa'd  by  him  into  the  liunkin^- 
hoit<»e  of  J.  S.,  who  entertd  it  >!iort 
in  the  plain  iff's  account;  [hat  ou  'he 
13th  of  March  17.0^,  J.  .S\  became 
bankrupt;  that  beUvecn  the  pa) meat 
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oftlie  check  into  the  hovaeofJ.S. 
and  thebuikrui'tcy  uf  J.  S.,  no  »ettie- 
nient  of  accounts  between  the  piaintifi 
and  J.  S.  had  tuken  place,  nor  was 
-    the  amount  of  the  check  ever  carried 

•  out  as  ca^h,  thou«{h  in  that  int<Tval 
plaintiff  had  overdni^\ii  liis  a r count. 
Ilic  defendant  offered  to  prove  that  be- 
tween the  payment  of  the  check  into 
the  house  o(  J.  S.  and  the  bankruptcy 
oft/.  5'.  the  account  between  him  hihI 

'  if.  S,  was  settled,  at  which  lime  he  was 
debited  for  tiie  whole  amount  of  the 
check,  and  credited  for  intere  t  there- 
on from  the  dav  of  setllemrnt  to  the 
day  wlien  tJie  Lili,  mentioned  iu  the 

'  check,  if  <lrawn,  would  have  btxome 
due:  held,  1st,  that  the  check  did 
not,    under    all    the    circuni^taiices, 

'   amount  to  p-aymcnt  for  the  goods; 

•  5Jdly,  that  the  evidence  offered  by  the 
defendant  was  not  admissible. 

JBrotcn  v.  Kewley.  (in  Error.) 
In  Cam.  Scac.  2  B.  &  F.  5i8 
i.  Where  the  drawers  of  a  linker's 
check  or  inland  bill  of  exchange  i.^ssued 
it  nine  months  after  it  bore  date, 
upon  a  comideration  which  afterwards 
failed,  as  between  ihem  and  the  per- 
sons to  whom  they  delivered  it,  they 
cannot  be  permitted  to  olijrct  this  cir- 

•  cnmstance  in  an  action  brought  by  a 
subsequent  holder  for  a  valuable  con- 
sideration and  without  notice ;  though 
by  the  general  rule,  any  )ierson  re- 
ceiving a  negociable  insiruniertt  after 
it  is  due  is'  deemed-  to  hnve  taken  it 
upon  the  credit  of  tlie  person  from 
whom  he  received  it,  and  subject  to 

•  the  same  equities  as  between  Iiiin  and 
the  party  s6ed  on  such  inslrmnf^it. 

Boehm  v.  Sterling.  7  T.  R.  423 

•6.  In  an  action  by  an  indorsee  of  a  biil 

of  exdiange  againrt  the  acceptor,  the 

•  latter  may  call  tlie  payee  as  a  witjj-ss 
to  prove  that  the  bill  was  void  in  iti 
creation. 

Jardaine  r.  Laahhrook.  7  T.  R.  6oi 
7.  itf.  being  employed  as  a  broker  for 
B.  in  stock-jobbing  transactions,  paid 
the  differences  for  him  ;  a  dispute  aris- 
ingbetween  them  rcs|jecting  the  anjount 
of  A's  demand,  the  matter  was  referi  a  I 
to  C.,  who  awarded  SObV.  to  be  due ; 
on  which  J.d  t\v  on  B.  for  100/., 
part  of  the  above,  and  indorsed  the 
bill  to  C.  after  B.  had  accepted  it  : 
held  that  C  could  not  recover  on  tlie 
bill,  for  the  hill  itself  was  given  for 
tlie  illeg»l  demand,  and  C  was  privy 
to  it.  Sfrer^  v.  1/ishley.  6T.  R.  6' I  j 
A  M.I  sen  1>iXivr  v.  Tvi-rtri'.  7T.  R.  630 


8.  A  broker  ajzrecd  to  get  certain  billf 
discounted  aiul  that  he  should  retain 
out  of  the  n»oi;ev  ^o  rai-cd  the  exorbi- 
taut  broker  ge  of  lO.v.  per  ceivt, ;  but 
he  was  not  to  advance  the  money  hin^ 
self,  u'-r  was  his  name  on  tlie  bills : 
the  Court  of  K.  B.  held  that  a  bill  ne- 
gociateiJ  by  the  broker,  upon  these 
terms,  could  not  be  avoided  in  the 
hand;}  of  an  innocent  indorsee,  as  being 
a  security  for  an  usurious  considera- 
tion within  the  stat.  12  Ann.  c.  1 6.;  the 
person  advancing  the  money  having 
received  ro  more  than  legal  interest, 
though  the  broker  received  exorbitant 
brokerage  for  his  trouble  in  getting  the 
bill  discounted. 

Dagnall  v.  Wiglry.  1 1  E,  R.  43 
5).  No  artioii  can  be  maintained  by  the 
plaintiff  on  a  note  given  to  him  l>y  the 
defendiint  as  an  apprentice- fee  with 
his  son,  who  was  to  be  bound  to  the 
plaintiff,  if  it  appeared  that  theinden* 
tnre  executed  was  voici  by  the  stat. 
8  Ann.  c.  .Q.  for  want  of  tlie  insertion 
of  «uch  preniiuui  therein,  and  a  pro-  , 
per  stamp  in  respect  of  the  same  ;  al- 
thr)u^'h  the  plaintiff  did  in  fact  main- 
tain tlie  apprentice  for  some  time,  and 
until  ho  absconded. 

Jackson  v.  IJarwtrk.  7  T.  R.  121  '^♦ 
XO.A.a  merchant  in  I^ndoa,  draws  a  bill 
of  exchange  on  B.  at  Pi.vt,  payable 
to  the  order  of  C.  a  French  merchant 
resident  in  France  ;  C\  indorses  it  to 
D,  at  i\7rf ;  and  D.  to  E.  nXLesrhom  ; 
the  bill  not  being  paid  when  due,  E. 
diaws  another  bill  for  the  amount  of 
the  former  on  A.  in  favour  of  F.  of 
lueghorn,  which  is  indorsed  to  G.  a 
merchant  in  London,  in  the  cotirse  of 
ttade,  and  accepted  by  A.  The  stat. 
34  (7.  3.  r.  9.  §  4.  prevents  G.  from 
niaititaining  an  action  on  the  lalter  bill 
against  A. ;  and  if  such  action  be 
bi ought,  the  court  will  stay  the  pro* 
ceeding^. 

Bendclack  v.  Morrier.  2  H.B.  33a 

11.  ^.  in  England  draws  a  bill  of  ex- 
change on  B.  in  a  foreign  country, 
which,  after  Iraving  been  negocialed 
through  another  foreign  country,  is 
presented  to  /5.  who  refuses  to  pay 
it,  on  account  of  the  law  of  the  coun* 
try  in  which  he  resides  having  prohi- 
bited stich  payment;  the  drawer  is 
liable  for  the  whole  amount  of  the  iy- 
change  between  the  different  countries. 

3Iellish  v.  Simeon.    2  H.  B.  378 
(And  see  ante  U.  I  p.) 

12.  A  warrant  was  directed  to  an  officer 
of  excise  by  the  coiumissioners,  com- 
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mantling  him  to  apprehend  a  person 
ronvicted  in  several  penj^ies,  and  take 
him  to  prison,  find  keep  him  there  un- 
til the  amount  of  the  penalties  was 
pui<l ;  the  officer  having  arrested  the 
liarty,  discharged  him  on  a  promissory 
note  for  the  amount  of  the  penalties 
payable  at  a  future  day  ;  and  the  com- 
missioners afterwards  approved  of  his 
conduct :  held  that  the  discharge  was 
a  good  consideration  for  the  rote,  and 
that  an  action  might  be  niaiiitaiutd 
thereon. 
Pilkins:t(m  v.  Green.  2  B.  &  P.  151 
13.  A  promissory  mtefor  the  amount  of 
the  fair  expei\>es  of  the  prosecution, 
a<;ree(i  to  be  given  at  the  recommen- 
dalion  of  the  Court  of  Quarter  Ses- 
sions by  a  defendant  wlto  stood  con- 
victed before  tbem  of  a  nibdemeanor, 
for  which  the  )Mirtsfa  otHcers  had  been 
bound  oveF  by  recognizance  to  prose- 
cute him  under  the  stnt.  32  G,  3.  c. 
67 • ;  and  the  giving  of  which  security 
was  considered  by  the,  court,  in  abate- 
meat  of  the  period  of  in»prisoumeitt  to 
which  he  w^ould  otherwise  have  been 
sentenced ;  is  legid,  and  may  be  en- 
forced by  action. 

Befiei/  V.  Wingfifld,  11  E.  R.  46* 

BILLS  OF  LADING; 

(AND   CONSIGNMBNT.) 

1.  A  bill  of  ladinp^  is  the  written  evi. 
d<uce  of  a  contract  for  the  carriage 
and  delivery  of  go6ds  sent  by  sea  for 
a  certain  freight.  1  !i.  B.  35.9 

2.  Bills  of  lading  are  transferable  and 
noQotiable  by  the  custom  of  merchants. 

Lickbarrow  v.  ATasoti.    5  T.  R.  6 83 

3.  Tlie  indorsement  and  delivery  of  a 
bill  of  ladin;;;  is  primdfack  ati  tnime 
diate  transfer  of  the  lesal  interest  in 
the  cargo.  1  T.  R .  '^  1 5.  2 1() . 
And  Hihbert    v.  Cartet\  l  T.  R.  745 

4.  Bills  of  lading  are  negotiated  and 
transferred  by  the  shipper's  indorse 
meat ;  and  when  such  bill»  of  lading 
are  transmitted  from  abroad,  it  is  usual 
for  merchants  to  accept  bills  in  conse-^ 
quence  of  them  before  the  arrival  of 
the.  goods. 

Haille  v.  Smith,     1  B.  &  P.  564 
5*  There  is  no  distinction  between  a  bill 
of  lading  indoned  in  blank  and  an  in- 
dorsement to  a  particular  person. 

/  2  T.  R.  6S 

6.  Where  several  bills  of  lading  of  dif- 
ferent imports  iiave  been  signed,  no 
reference  b  to  be  bad  to  the  time 


when  they  'were  signed,  by  the  cap- 
tain; but  the  person  who  first  gets 
legal  possession  of  one  of  them;  by  de- 
livery from  the  owner  or  shipper,  has 
a  right  to  the  consiijnnient.  • 

Caldweil  <5r  al  v.  Ball.     1  T.  R.  205 

7.  And  wh<  re  such  bills  of  lading, 
Ihouih  diHVrcut  upon  the  face'  of 
them,  arc  constructively  the  same,  and 
the  captain  has  acted  bond  fide,  a  de- 
liverv  according  to  such  legal  title  will 
discharge  him  from  them  all. 

1  T.  R.  205 

8.  Whrre  the  consignor  of  goods  abroad 
advist^d  the  consignee  by  letter  that 
he  had  chartered  a  certain  ship  on  his 
account,  and  inclosed  him  an  invoice 
of  the  goods  laden  on  board,  which 
were  therein  expressed  to  be  fat  aC" 
count  and  risk  of  the  consignee,  and 
also  a  bill  of  lading  in  the  usual  form 
expressing  the  delivery  to  be  made  to 
order,  kc.  he  paying  fi^ight  for  the 
said  goods  according  to  charter  party: 
and  the  letter  of  advice  also  informed 
the  consignee  that  the  consignor  had 
drawn  bills  on  him  at  three  moblhs 
for  the  value  of  the  cargo ;  held  thai 
the  invoice  and  bill  of  lading  sent  io 
the  consignee,  and  the  deliveiy  of  the 
good!»  to  the  captain,  vested  the  pro* 
pcrty  in  the  consignee,  subject  only 
to  be  devested  by  the  consignor's  right 
to  stop  the  goods  in  transitu  in  case  of 
the  insolvency  of  the  other.  And  the 
consignor's  agent  having  obtained  pos* 
session  of  the  cargo  under  another  bill 
of  lading,  and  having  refused  to  de- 
liver  it  up  unless  the  consignee  would 
make  immediate  payment,  which  he 
declined  doing, but  offered  his  accept- 
ances at  tliree  months  in  the  manner 
before  stipulated  ;  held  that  the  con* 
signee  might  maintain  trover  against 
such  agent  without  having  tendered 
p:i}uieut  of  the  freight  either  to  him 
or'thc  captain,  the  defendant  having 
possessed  himself  of  the  goods  wrong* 
fully.  rrfl//eVv.Monfg'(»ii«^.3E.R.585 

9.  The  consignor  of  goods  abroad,  upon 
receipt  of  orders  from  a  correspon- 
dent here,  ships  goods  oh  account 
and  at  the  risk  of  the  consignee,  and 
takes  bills  of  lading  from  the  captain 
making  the  goods  deliverable  to  the 
consignor's  own  order,  and  transmits 
one  of  such  bills  unindorsed^  with  the 
invoice,  to  the  consignee,  inclosed  in 
a  letter  informing  him  that  he  hid 
drawn  upon  him  for  the  amoaut; 
which  he  doubted   not  would  fttc 
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due  honour,  and  dose  the  account; 
and  the  consignor,  by  way  of  pre- 
en ition,  also  sent  another  bill  of  lad- 
ing, indorsed,  to  his  own  agent.  Heid 
that  upon  the  shipiuf  nt,  an  account 
and  at  the  risk  of  the  consignee,  the 
property  in  the  goods  vested  in  hini, 
subject  only  to  be  devested  by  the 
consignor's  stopping  them  white  in 
transitu ;  and  that  upon  the  arrival  of 
tlie  goods,  the  consignee  haviug  ob- 
tained posijiession  of  theiu  frpm  the 
captain  by  the  production  ot  his  vii 
indorsed  bill  of  lading,  the  proj)erty 
became  absohite  in  the  consignee, 
however  wrongfully  parted  with  by 
the  captain  without  a  competent  au> 
thority  from  the  shipper,  and  however 
answerable  the  captain  might  be  to  the 
shipper  on  that  account. 

Coxe  V.  Harden.    4  £.  R.  21 1 

10.  Qvere^  wliether  the  mere  indorse- 
ment of  a  bill  of  lading  to  an  agent  to 
enable  him  to  receive  the  goods  on 
account  of  the  principal,  witiiout  any 
coudideration,  will  enable  such  agent 
to  maintain  trover  in  bis  own  name  for 
tliegoofUl  Semble  not,  ih, 

11.  An  assignment  of  goods  at  sea  as  a 
^curity  for  a  debt,  and  a  suhscqueiit 
indorsement  of  a  bill  of  lading,  an- 
good  as  against  the  assignees  of  the 
assignor,  who  committed  an  act  of 
bankruptcy  between  the  assign  men  I  of 
the  goods  and  the  indorsement  of  the 
bill  of  lading. 

Lempriere  v.  Pastes/.  2  T  R.  485 
[  S.  The  consignor  may  stop  goods  in 
transitu  before  ihey  get  into  tbt'  hands 
of  the  consignee,  in  cae  cif  the  in- 
solvency of  the  latter :  but  if  the  con- 
signee assign  the  bills  <»f  lading  to  a 
third  )>erson  for  a  valuable  consi  era 
tion,  the  right  of  the  consignor  a? 
9gain»t  such  assignee  is  devested. 

lAckhan^ow  v.  Mason.    2  T.  R  6  > 
This  decision   was  reversed  in  the  £\ 
chequer-chamber,  1  H.  B.  367-  an 


(! 


^eing  from  thence  rarried  to  th< 
House  of  Lords,  the  judgment  of 
the  Exchequer-chamber  was  there  re- 
versed, and  a  venire  de  novo  awarded 
Ifi  T.  33  G.  3.  2  p,  B.  211. 
5  T.  R.  367.— On  this  second  trial  j 
special  verdict  was  found:  and  the 
Court  of  K.  B.,  without  (ii^cussm<; 
the  question  anew,  declared  that  the} 
retained  their  former  opinion. 

5  T.  R.  6*83,  and  see  6  T.  R.  1 3 1 
Sec  fin  account  of  this  cast',  and  a  very 
full  note  of  JVIr.  lubtice  Buller's  opi- 


nion delivered  oport  it  in  the  House  of 
Lords.    \  6  E.  R.  20—36,  n. 

13.  Where  goods  were  consigned  on  the 
joint  account  of  the  consignors  and 
consignee,  and  a  bill  of  lading  was 
sent  tf)  deliver  the  goods  to  the  con^ 
signee,  or  his  assigns :  who  aften^-ards 
indorsed  and  delivered  it  to  the  defend- 
ants upon  condition  of  their  making[ 
an  advance  to  him  on  it,  which  they 
failed  to  rio,  but  claimed  to  retain  it 
as  a  ^ecurity  for  prior  advances:  held 
that  such  indorsement  and  delivery  of 
tlie  bill  of  Lading  did  not  devest  the 
consignor's  right  to  stop  the  goods  m 
transitu,  upon  the  insolvency  of  the 
consignee,  who  had  not  paitt  for  thein^ 

Neufsom  v.  Thornton,    6  £.  R.  17 

14.  Where  a  consignee,  to  whom  the  bill 
of  lading  was  indorsed  in  blank,  assign- 
ed  it  over  as  a  security  for  acceptances 
given  by  the  assignee  not  amounting 
to  the  value  of  the  goods,  and  ai'terT 
ward:>  by  an  agreement  between  them 
they  became  partners  in  the  goods^ 
by  which  agreement  it  appeared  that 
the  consignor  had  not  been  paid  for 
them,  the  Conit  of  K.  B.  heid  that  the 
assignee  of  the  bill  of  lading  could 
not  maintain  trover  against  the  con- 
signor who  stopped  the  goods  intran-K 
Situ  upon  the  insolvency  of  the  coii-r 
signee.  Salomons  v.  Nissen.  2  T.  R.  674 

15.  But  in  a  subsequent  rase  the  Court 
of  K.  B.  decided  tliat  the  property  of 
gootJs  did  pa^s  by  indorsement  and 
delivery  of  tlie  bill  of  lading  by  the 
consignee  to  another  bond  fide  for  a 
valnabie  consideration,  and  withoMi 
CoHuaion  with  the  consignee ;  aK 
though  the  indorsee  knew  at  the 
tnne  that  the  consignor  had  not  re- 
cei\ed  money  payment  for  his  goods 
but  liiid  taken  the  consignee's  avcepi-: 
ances,payat}!e  at  a  future  day  not  then 
arrived  ;  trnd  that  cfuirt  held  tliat  after 
such  assignment  «>f  the  bill  of  lading 
the  consignor  could  not  stop  the  goods, 
in  transitu  upon  the  insolvency  0/  the 
original  consignee, 

Cuming  v.  Brown.  9  E.  R.  50G 
16.  If  a  factor,  in  consideration  of  goo<U 
lieing  consigned  to  him,  accept  bills 
drawn  by  the  consignor,  and  pay  part 
of  the  freight,  and  become  insolvent 
before  the  bilU  are  due«  and  before 
I  he  goods  get  into  his  actual  possession, 
the  consignor  may  stop  them  in  tran^^ 
situ.  Kinloch  v.  Craig,  3  T.  R.  1 19. 
783 — (aftirnied  in  Dom.  Proc.  Mau 
14,  IZflOO 
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17-  A.  of  Liverpool  wishing  to  draw 
upon  the  baiiking-hdnse  of  B,  in 
JLondon  to  a  lar^e  amount,  agreed 
aniong  <»ther  securities  given,  to  con- 
sign goods  to  a  mercantile  house  in 
JLondon,  consisting  of  the  same  part- 
ners as  the  bankiitg  house,  though 
under  the  firm  of  jB.  and  C;  accord- 
ingly he  remitted  the  invoice  of  a 
cargo  and  the  bill  of  lading  indorsed 
in  blank  to  B.  and  C,  but  the  cargo 
was  prevented  from  leaving  Liverpool 
by  an  embargo ;  A.  then  became  bank 
nipt  being  considerably  indebted  t<> 
'  B,f  and  the  cargo  was  remitted  to 
A.*s  assignees  by  the  captain  ;  held, 
that  B.  and  C,  nmht  maintain  trover 
for  it  against  the  captain. 

Haille  v.  Smith  Sf  ah 
in  Cam.  Scac.     1  B.  <fc  P.  563 

18.  Where  goods  were  consigned  to  A., 
and  on  his  becoming  a  bankrupt  his 
assignee  iirent  to  the  inn  where  they 
were  arrived,  and  put  his  mark  on 
them,  but  did  not  take  them  away, 
becatise  they  ha'l  been  attached  there 
by  a  creditor  of  the  bankrupt;  the 
consignor  could  not  afterwards  stop 
them  because  they  were  not  then  in 
trtmsitu,  Ellis  v.  Hunt ;  and v.Datves, 

3T,R.  46'4 

19*  It  is  not  necessary  in  orrier  to  divest 
the  consignor's  right  to  stop  in  tran- 
situ that  the  goods  should  have  been 
taken  by  the  hands  of  the  consignee 
himself.  3  T.  R.  404 

fiO.  A.  agreed  to  buy  some  articles  of 
plate  of  B.  who  was  to  get  A*9  arras 
engraven  on  them,  and  to  pay  for  the 
engraving;  held,  that  a  delivery  to* 
the  engraver  for  that  purpose  was  not 
a  delivery  to  A.  so  as  to  defeat  ^.'s 
right  c»f  stopping  the  goods  tit  transitu^ 
the  price  of  the  goods  not  being  paid 
by  A.     Owenson  v.  Morse.  7  T.  R.  6* 

SKA  consigRor's  right  in  stopping  goods 
in  transitu,  h  not  taken  away  by  the 
consignee's  having  partly  paid  for  the 
goods.  HodgsgnS;al,y*  Lt»y.7T.R.440 

S2.  A.  at  a  foreign  port,  ships  goods  by 
the  order  ami  on  the  account  of  jB., 
to  be  paid  for  at  a  i\iture  day ;  and 
bills  of  lading  are  accordingly  signed 
by  the  master  of  the  ship.  One  of 
the  bills  is  immediately  transmitted  to 
^.,  who,  befbre  the  arrival  of  the 
ship  at  the  place  of  destination,  sells 
the  goods,  and  indorses  the  bill  of 
lading  to  C.  After  the  arrival  of  the 
ship,  and  a  delivery  of  part  of  the 
goods  to  the  agent  of  C,  B,  becoqies 


bankrupt,  without  having  paid  A.  the 
price  of  the  goods.  By  this  delivery 
the  transitvs  is  at  an  end  as  to  tlie  trAo/# 
of  the  goods. 

Sluhey  v.  Heywat'd.  2  H.  B.  50* 
20.  A  number  of  bales  of  bacon,  then 
lying  at  a  wharf,  having  been  sold  for 
an  entire  sum,  to  be  paid  for  by  a  bill 
at  two  months,  an  order  was  given  to 
the  wharfinger  to  deliver  them  to  the 
vendor ;  who  went  to  the  wbarf^ 
weighed  the  whole,  and  took  away 
several  bales,  and  then  became  bank- 
rupt; whereupon  the  vendor,  within 
ten  days  from  the  time  of  the  sale, 
ordered  the  wharfinger  not  to  deliver 
the  remainder :  held  that  the  vendee 
had  taken  possession  of  the  whole ;  and 
that  the  vendor  had  no  right  to  stop 
what  remained  in  the  hands  of  the 
wharfinger ;  though  by  the  custom  of 
the  t^ade  the  charges  of  warehousing 
were  to  be  paid  by  the  vendor  for 
fourteen  days  after  the  sale. 

Hammond  Sfal.y,  Anderson.  N.R.69 

24.  A  trader  here  gives  an  order  to  his 
correspondent  abroad  to  ship  him  cer- 
tain goods,  which  the  latter  procures 
upon  his  own  credit,  without  naming 
the  trader  here,  and  ships  to  him  at 
the  original  price,  charging  only  his 
commission ;  held  that  the  correspond- 
ent abroad  is  so  far  a  vendor  as  be- 
tween him  and  the  trader  here,  that  on 
the  bankruptcy  of  the  latter  he  may 
stop  the  goods  fw  transitu  by  procuring 
the  bill  of  lading  from  the  bankrupt's- 
brother;  and  this,  though  the  trader 
here  had  before  his  bankruptcy  ac- 
cepted bills  drawn  on  him  by  his  cor- 
respondent for  the  amount  of  the 
goods ;  such  acceptances  proveable  un- 
der his  commission,  amounting  at  most 
to  part  payment  for  the  goods,  which 
does  not  take  away  the  vendor's  right 
to  stop  in  transitu, 

Feise  Sf  al.  v.  Wray.  3  E.  R.  93 

25.  Whether  a  delivery  by  the  consignor 
of  goods  on  board  a  ship  chartered  by 
the  consignee  be  or  be  not  a  delivery 
to  him,  so  that  the  consignor  cannot 
afterwards  stop  them  in  transitu  ;  cer- 
tainly where  the  delivery  was  made  on 
board  such  a  ship  in  Russia,  and  by 
a  law  of  that  country,  the  owner  of 
goods,  in  case  of  the  bankruptcy  of 
the  vendee,  rahy  8ue  out  process  to  re- 
take his  guols  on  board  a  ship,  &c. 
and  retain  them  till  payment ;  and  the 
owners  bearing  of  the  insotveucy  of  the 
vendee,  applied  to  the  captain  on  board 
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of  whose  ship  the  goods  had  been  de- 
livered, to  sign  the  bills  of  lading  to 
their  order,  which  he  complied  with, 
without  the  necessity  of  suing  ont  pro- 
cess :  held  that  this  was  a  substantial 
compliance  with  such  law,  and  that 
the  captain,  on  bis  arrival  here,  was 
bound  to  deliver  the  goods  to  the 
order  of  the  vendors,  and  not  to  the 
assignees  of  the  vendee,  who  had  be- 
come bankrupt 
Inglis  Sf  al.  V.  Ihherwood,  1  E.  R.  5 1 5 

S6.  A  trader  in  England  charters  a  ship 
on  certain  conditions  for  a  voyage  to 
Riissict  and  to  bring  goods  home  from 
his  correspondent  there,  who  accord- 
ingly ships  the  goods  on  account  and 
at  the  risk  of  the  freighter,  and  sends 
him  the  invoices  and  bills  of  lading  of 
the  cargo :  held  that  the  delivery  of 
the  goods  on  board  such  chartei'td  ship 
does  not  preclude  the  right  of  the  con- 
signor 1o  stop  the  goods  while  in  iron- 
itUu  on  board  the  same  to  the  vendee, 
in  case  of  his  insolvency  in  the  mean- 
time before  actual  delivery*  any  more 
than  if  they  had  been  delivered  nn 
board  a  grnet^al  ship  for  the  same  pur- 
pose. And  a  demand  of  tlie  goods 
having  been  made  by  the  agent  of  the 
consignor  upon  the  captain  betbre  the^ 
were  unloaded,  after  which  he  deli- 
vered them  to  the  assignees  of  I  he 
vendee ;  held  that  the  consigtior  might 
maintain  trover  against  the  assignees. 
BohtUngk  v.  Inglis  <S>f  /?/.  3  £.  R.  381 

27.  Where  A.  and  jB.,  traders,  living 
in  London^  were  in  the  course  of  order- 
ing goods  of  the  defendants,  cotton 
manufacturers  at  Manchester,  to  be 
sent  to  M.  and  Co.  at  Hull,  for  the 
purpose  of  being  after^vards  sent  to 
tiic  c(»rrespondents  of  A.  and  B,  at 
Hanihurgh;  and  on  the  3 1st  of  March 
A*  and  jS,  sent  orders  to  the  defend- 
ants for  certain  goods  to  be  sent  to  M. 
and  Co.  at  Hidl,  to  be  shipped  for 
Hamburgh  as  usual :  held  that  %s  be- 
tween buyer  and  seller  the  right  of  the 
defendants  to  stop  all  in  transitu  was 
at  an  end  when  the  goods  came  to  the 
pos<:ession  of  M.  and  Co.  at  Hull;  for 
they  were  for  this  purpose  the  appoint- 
ed agents  of  the  vendees,  and  received 
orders  from  them  as  to  the  ulterior 
destination  of  the  goods;  and  the  goods 
after  their  arrival  at  Hull,  toere  to  re- 
ceive a  new  direction /rotn  the  vendees, 

5  E.R.  1/5 
(See  Bankrupt  VIII.  8.  p. 


28.  A,  the  general  agent  iu  London  of 
jB.  and  Co«  a  bouse  at  Paris,  with 
power  to  export  for  them  to  such 
markets  as  he  should  think  tit,  pur- 
chased goods  iu  the  name  of  B.  and 
Co.  of  C.  at  Manchester,  and  directed 
them  to  be  sent  to  i>.  a  packer  in  Lon* 
don.  After  their  arrival,  j4,  had  some 
of  the  goods  unpacked  and  sent  away, 
and  the  remainder  repacked.  News 
then  arrived  of  tlte  failure  of  B,  and 
Co. :  held  that  the  goods  in  £).*s  hainls 
were  no  longer  tit  transitu,  and  that 
C.  had  no  right  to  stop  them. 

Leeds  v.  Wright.  3  B.  &  P.  320 

29-  Where  a  trader  has  no  warehouse  of 
his  own,  but  uses  that  of  his  pac}cer  for 
receiving  goods  consigned  to  him,  the 
transitus  of  such  goods  is  at  an  end, 
upon  the  delivery  of  them  to  the 
packer.    Scott  v.  Pet  tit.  3B.&P.469 

30.  A*  living  at  N.  in  Devonshire,  ordered 
goods  of  B.  in  London,  who  sent  them 
by  fhip  i*ui  Ejceter,  consigned  to  A.^ 
and  advised  him  thereof;  on  their  ar- 
rival at  Exeter  they  were  delivered  to 
C  a  wharfinger,  who  received  I  hem 
on  A*^  account  and  paid  the  freight 
and  charges;  after  their  arrival  A. 
wrote  to  B*  informing  him  that  in  con- 
sequence of  his  air:jirs  being  deranged 
he  should  not  take  the  goods,  and  tell- 
ing him  that  they  were  at  Exeter ;  at 
this  time  A.  had  committed  an  act  of 
bankruptcy,  upon  which  he  was  after- 
wards declared  a  bankrupt ;  JB.  ap^tlies 
to  C,  for  the  goods,  and  tendered  him 
the  freight'  and  charges  due,  upon 
which  C  promised  not  to  deliver  them 
out  of  his  custody,  hut  afterwards  did 
deliver  them  to  the  assignees  of  A., 
though  indemnified  by  B. :  held,  1  st« 
that  8.  had  a  right  to  stop  the  goods 
in  the  hands  of  C  ;  and  secondly,  that 
he  might  maintain  trover  for  them 
against  C.  Mills  v.  Ball.  2B.Sc?.  457 

31.  ^.  of  Newcastle  shipped  goods  for 
London  to  order  of  J^. ;  before  their 
arrival  B.  wrote  to  say  that  he  was  in 
(ailing  circumstances,  and  would  not 
apply  for  the  goods  on  their  arrival. 
To  this  A,  returned  a  geueral  answer 
without  making  any  mention  of  the 
goods,  but  innnediately  left  Newcastle^ 
for  London,  and  on  his  arrival  applied 
at  the  wharf  ot  C,  where  the  goods 
had  in  the  mean  time  arrived  (and 
where  goods  shipped  for  B.  usually 
were  landed  and  kept  till  sent  for  by 
him)  tendering  the  freight  and  charges 
piud  for  the  .|;oodS|  and  requhing  a 


BILL  OF  SALE. 

<!!etivery  of  Ihem,  which  was  refused, 
unless  upon  payment  of  a  general  ba- 
lance due  from  B.  to  C.  for  wharfage. 
Held  that  the  contract  as  between  A. 
and  B.  having  been  rescinded  previous 
to  the  arrival  of  the  goods,  C.  had  no 
right  to  retain  against  A.  for  a  gene- 
ral balance  due  to  him  from  B. 
Richardson  V.  Goss.  3  6.  ^  P.  II9 

32.  Semhh,  that  the  goods  were  no  longer 
til  transitu  when  arrived  at  the  wharf 
of  C  where  the  goods  of  A.  were 
usually  landed  and  kept.  1^. 

33.  An  usage  for  carriers  to  retain  goods 
as  a  Hen  for  a  general  balauce  of  ac- 
count between  them  and  the  consignees 
cannot  affect  the  right  of  the  consignor 
to  stop  the  goods  tit  transitu. 

Oppeuheim  v.  Russell  3  B.  &  P.  42 
S4>.  Sanb.  that  such  a  lien  could  not  be 
established  even  Ivy  agreement  between 
the  carrier  and  the  consignor.  ib, 

35.  One  who  has  a  lien  on  goods  in  his 
possession,  if  he  afterwards  deli  ver  them 
to  a  ship  carrier  to  be  conveyed  on  ac- 
count and  at  the  risk  of  his  princi|)al, 
though  unknown  to  the  carrier,  ran- 
not  recover  his  lien  by  stopping  the 
goods  in  transitu^  and  procuring  them 
to  be  re-delivered  to  him  by  virtue  of 
a  bill  of  lading  signed  by  the  carrier  in 
the  course  of  his  voyage. 

Sweet  V.  Pifm.     1  E.  R.  4 

B^-L  OF  SALE. 

J .  It  is  a  general  rule  in  the  transfer  of 
chattels,  that  the  possession  roust  ac- 
company and  follow  the  deed, 

Edward  v.  Harben.    2  T.  R.  587 

2.  Therefore  where  the  conveyance  is 
absolute,  the  possession  must  be  deli- 
vered immediately ;  where  it  is  con- 

•  ditumal,  it  will  not  be  rendered  void 
by  the  vendor's  continuing  in  posses- 
sion till  the  condition  be  performed. 

2  T.  R.  587 

3.  An  absolute  conveyance  of  personalty, 
without  possession,  is»  in  point  of  law, 
fraudulent ;  and  not  merely  evidence 
of  fraud.  2  T.  R.  587 
(See  tit.  ExBCUTOK.) 

4.  The  goods  of  A.  being  taken  in  exe- 
cution and  put  up  to  sale,  B.,  a  rela- 
tion of  ^.,  became  the  purchaser,  and 
took  a  bill  of  sale  of  the  sheriff,  but 

^  permitted  A.  to  continue  in  possession ; 
A.  tlien  executed  another  bill  of  sale 
of  the  same  ^oods  to  C.  a  creditor, 
under  which  the  latter  took  possession 
and  sold  them ;  whereupon  ^.brought 
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an  action  against  C  for  the  produce : 
held  that  the  first  bill  of  sale  was  valid, 
and  that  B.  waa  therefore  entitled  to 
recover. 

Kidd  V.  Rawlinson.    2  B.  &  P.  59 

BOND. 

L  Umitation  of  action  on. 

1.  The  circumstance  of  20  years  having 
elapsed  without  any  dcniiind  made, 
is  of  itself  a  presumption  that  a  bond 
has  been  satisfied. 

Oswald  y.  Leigh,     l  T.  R.  270 

2.  Satisfaction  of  a  bond  may  be  pre- 
sumed within  a  less  period,  if  any 
evidence  be  given  iu  aid  of  the  pre« 
sumption ;  as  if  an  account  between 
the  parties  has  been  settled  in  the  in- 
termediate time,  without  any  notice 
having  been  taken  of  such  a  demand. 

1  T.  R.  270 

3.  But  in  either  case  it  is  only  a  ground 
on  which  the  jury  may  presume  5atis- 
faction^  and  is  in  itself  no  legal  bar. 

1  T.  R.  270 

11.  Of  Indemnity,  Suretyship,  and  other 
joint   Bonds,    and    of  Contribution 
thereon. 

1.  A  bond  with  a  condition  that  a  clerk 
shall  faithfully  serve  and  account  for 
all  money,  &c.  to  the  obligee  and  his 
executors,  does  not  make  the  obligor 
liable  for  money  received  by  the 
clerk  in  the  service  of  the  executors 
of  the  obligee,  who  continite  the  busi- 
ness and  retain  the  clerk  in  the  same 
employment,  with  the  addition  of 
other  business,  and  ati  increase  c»f  sa- 
lary.    Barbery.  Parker.  IT.  R.287 

2.  But  a  bond  for  the  fidelity  of  a  clerk, 
who  was  taken  into  the  service  of  the 
obligees  ae  a  clerk  in  their  shop  and 
vounting'house,  is  not  dis<harf;ed  by 
the  obligees  taking  anotlier  partner  in- 
to their  house ;  and  the  obligees  iuht 
recover  money  received  by  the  clerk 
after  such  change  of  partners. 
Barclay  y.  Lucas.  K.  B.  M.  24  G.3. 

1  T.R.29i;«. 

3.  Such  a  bond  is  only  as  a  security  to 
the  house  of  the  obligees.     1  T.R .287 

4.  Where  a  bond  by  A.  reciting  that  B. 
iuteiidcd  to  open  a  baitking  atcoimt 
with  €.,  D.,  and  E.,  as  his  bankers, 
was  conditioned  for  payment  to  them 
of  all  sums  from  time  to  time  advanced 
to  B.  at  the  banking-house  of  C,  Z>., 
and  E^.:  held  that  on  C.'s  death  such 
obligation  ceased,  and  did  not  cover 
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future  adTanoes  made  after  another 
partner  was  taken  in;  and  that  B., 
.  who  was  indebted  to  the  house  at  C/s 
death,  having  afterwards  paid  off  (he 
balance,  which  wa«  applied  at  the  time 
to  the  old  debt  incurred  in  C.'s  life- 
time, A,  was  wholly  di^harged  from  his 
obligation.  Strange  v.  Lee,  3  E.  R.  484- 
5.  A  bond  was  given  to  A.^  B,,  C,  &c. 
payable  to  them  and  their  successors, 
as  the  governor)  of  the  society  of 
inusiciaus,  conditioned  to  secure  •/. 
H.*s  faithfully  accounting  with  them 
and  their  successors,  governors,  &ic.  as 
their  collector ;  afterwards  the  society 
was  incorporated  by  letters  patent,  at 
which  time  J,  H.  had  duly  accounted 
for  all  monies  collected  by  him  ;  but 
after  the  incorporation  he  received 
money  for  which  he  did  not  account; 
held  that  the  obligor  of  the  bond  was 
not  liable  for  such  default. 

Dance  v.  Gridler.  N.  R.  34 
13.  A  bond  given  to  Trustees  to  secure 
the  fiiithful  services  of  a  clerk  to  the 
Globe  Insurance  Company  who  were 
no  cor|K>ration,  may  be  put  in  suit  by 
the  trustees  for  a  breach  of  faithful 
service  committed  by  the  clerk  at  any 
time  duruig  his  continuance  hi  the  ser- 
vice of  the  actual  e&isting  body  of  per- 
sons carrying  on  the  same  business 
auder  the  same  name,  notwithi»tanding 
any  intermediate  change  of  the  original 
holders  of  the  shares  by  death  or  trans- 
fer :  the  intention  of  the  parties  to  the 
instrument  being  apparent  to  contract 
for  such  service  to  be  performed  to 
the  company  as  a  fluctuating  body: 
and  the  intervention  of  the  trustees  re- 
moving all  legal  and  technical  diffi- 
culties to  such  a  contract  made  with,  or 
suit  instituted  by,  the  company  llicm 
selves  as  a  natural  body. 

Metcalfe,  Bart.  6f  aL  v.  Bruin. 

l^E.  R.  400 
7.  If  A  subscribe  a  guaranty  to  B,  for 
the  honesty  of  C  who  enibeszles 
money,  B,  may  maintain  an  action  on 
the  guaranty,  though  three  y(*ars  Jia\e 
elapsed  without  notice  having  been 
given  of  the  eml>ezzleraent  by  i^.  to 
A.  if  A.  was  acquainted  with  the 
circumstances  ft'om  any  other  quarter, 
and  B.  did  not  conceal  it  from  him 
industriously i,  And  in  such  case  B. 
will  not  be  discharged  from  the  gua- 
ranty, though  jB.  appear  to  have  given 
credit  to  C.  for  the  amount  of  the 
sum  embezzled. 

Peel  Sfol.  v.  Tatlcck.  1  B.  &  P.  4  9 


8.  Under  a  bond  of  indemnity  given  by' 
A.  that  B.  who  was  appointed  the 
general  agent  of  C  the  receiver  of 
his  rents,  and  the  manager  of  his 
estates,  should  pay.  over  to  C.  all  rents 
which  be  should  receive,  as  also  the 
increase  and  improvements  thereof  up- 
'  on  any  new  contracts  or  renewals  of 
leases ;  A.  is  answerable  for  all  Jiurs 
received  by  B,,  on  renewing  the  leases, 
which  were  not  paid  over  by  him. 
Irish  Society  v.  Needham,  1  T.R.482 

9'  If  the  obligee  in  a  joint  and  several 
bond  make  one  of  two  obligors  hi» 
executor,  with  others,  the  action  on 
the  bond  is  discharged  as  to  both 
obligors. 
CheethamSfdl.  v.  Ward,  1  B.  &  P.  630 

10.  But  where  A.  as  surety,  and  B.  as 
principal,  are  jointly  and  severally 
bound  to  C,  B.  becomes  insolvent, 
and  C  the  obligee,  receives  a  dividend 
from  his  effects,  and  covenants  not  to 
sue  A.f  and  that  if  he  do,  the  deed 
of  covenant  may  be  pleaded  in  bar,  C. 
may  nevertheless  sue  ^.,  for  this  is 
only  a  release  to  B.  by  construction. 

Dean  v.  NewhalL  8  T.  R.  l6S 

11.  Bail  who  are  indemnified,  being  sued 
upon  the  bail-bond,  file  a  bill  in  equity 
for  an  injunction,  suggesting  want  of 
consideration  for  the  original  debt;  and 
an  injunction  is  granted  j^o  tempore  on 
condition  of  paying  the  debt  into  conrt; 
which  is  done  accordingly ;  and  after-* 
wards  the  money  is  paid  over:  held 
that  the  bail  were  damnified  by  pay- 
ment of  money  into  court,  alter  notice 
to  the  debtor,  and  no  fund  provided 
by  him.  For. one  who  agrees  to  in- 
demnify and  sane  others,  harmless 
against  a  certain  engagement,  is  bound 
to  secure  them  from  incurring  any  ex- 
pense, as  it  runs  on  at  the  time,  which 
falls  upon  tbeui  by  virtue  of  that  en- 
gagement. 

Sparke  v.  Mart  indole.  8  E.  R.  593 
]?.  It  seems  that  one  of  several  co-sure- 
ties in  a  bond  may  recover  against  any 
one  of  the  others  his  aliquot  propor- 
tion of  the  money  paid  by  him  under 
tbe  bond,  regard  being  had  to  the 
number  of  sureties. 

Cowell  v.  Edwards.  2  B.  6c  P.  5ffS 

13.  Even  though  the  insolvency  of  the 
principal  and  of  the  other  sureties  be 
not  proved.  ib. 

14.  If  A^  J?.,  and  C.  become  boand  as 
sureties  for  B,  in  three  separate  bonds» 
and  any  one  of  them  be  compelled  to 
pay  tbe  whole  deh^  t)f  the  prbcipal^ 
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the  two  others  are  compeliable  to  con- 
tribute in  proportion  to  the  penalti'.'S 
of  their  respective  bonds. 
Ikering  v.  Winchelsea  (E.  oO  'ft  *be 
Exchequer,  1787-  2B.&P.270 

III.  Pmalty  and  DamagfS^ 

1.  In  an  action  on  a  bond  dinnages  may 

be  recovrre*!  for  more  than  Uit'  penalty. 

Lonsdale {E^oC;  y. Church,  2T.R.388 

^^  Therefore  in  debt  on  bond  with  con- 
dition to  Bccoimt  for  money  to  be  rt- 
ceiYed,  the  court  will  not  stny  pro- 
ceedings upon  paying  tlie  penalty  into 
court.  2  T.  U.  388 

3k  But  in  a  subsequent  case  the  court 
ordered  satisfaction  to  be  entered  on 
the  record  in  an  artion  on  a  bond  oi' 
indemnity,  on  the  defendant  s  paying 
the  penalty  of  the  bond  and  tlie  costs 
of  the  action. 

Wild  V,  darkfon.  6  T.  R.  303 

4.  In  an  action  upon  a  judgment  recovered 
upon  a  bond,  interest  may  be  given  in 
damages  beyond  the  penalty  of  tJie 
bund ;  though  it  were  a  judgment  re- 
covered abroad,  viz.  in  Ireland, 

MClure  v.  Dunkin.  1  E.  R,  436 

5.  If  an  instalment  of  an  annuity  secured 
by  bond  be  not  paid  on  the  day,  the 
bond  is  forfeited,  and  the  penalty  is 
the  debt  in  Ihw. 

Judd  V.  Evans.    6  T.  R.  399 

6.  And  therefore  the  defendant  havin(» 
been  charged  in  execution  for  such  a 
penalty  previous  to  the  last  insoUent 
act,  the  court  refused  to  order  that 
sum  to  be  reduced  in  the  Marshall 
book  to  the  sum  actually  due  for  the 
ihrre-drs  of  the  annuity,  in  order  that 
he  might  take  the  beueht  of  that  art. 

6  T.  R.  39.W 

7.  The  Stat.  8  &  9  W.  3  c.  1 1.  §  8. 
which  enacts,  "  that  in  actions  on  an\ 
|)ena1  sum  for  non-performance  of  co 
venants,  &c.  the  plaintiff  Mirr?/  assig'i  a> 
many  breaches,  &c. ;  and  if  .jn<lg- 
ment  shall  be  given  for  the  plaintiflTon 
nihil  dicit,  the  plaintiff  maj/  suggest  on 
the  roll  as  many  breaches,  ^c,  as  he 
shall  thhik  fiit,  upon  which  sliall  issue 
a  writ  to  summon  a  Jury,  before  the 
justices  of  asMze,  6ic,  to  inquire,*  &c. 
and  to .  assess  the  dam»g4>s,  ike,*'  is 
compulsory  on  the  plaintiff,  and  he 
canQi»t  enter  up  judgment  for  the 
whole  |)enalty  on  a  judgmem  by  de- 
fault, as  he  might  have  done  at  com- 
mon law. 

Roles  V.  RosewelL  5  T.  R.  538;— and 
Hardy y,  Bern,    5  T.  R.  540 


8.  After  judgment  for  the  plaintiff  on 
denmrrer,  in  debt  on  bond  conditioned  • 
to  pay  an  annuity,  the  <tefeniliint  can- 
not take  out  execution  for  the  arre>irs 
due,  but  must  assign  breaches  on  the 
record  under  stat.  8  cV  9  W,  3. 

Wakot  V.  Goulding.     8  T.  R.  1 26 

g.  After  oyer  of  the  condition  an<l  won 
est  factum  pleaded  to  debt  on  bond, 
on  which  issue  is  joined  and  notice  of 
trial  given,  the  plamtiff  may  enter  a 
suggestion  on  the  roll,  and  assign 
breaches,  pursuant  to  the  8  <!lf  9  W,  3. 
Etkersey  v.  Jackson,  8  T.  R.  255 

10.  A  bond  given  to  the  Lord  Chancel- 
lor by  the  petitioning  creditor  of  a 
bankrtipt,  under  5  G.  2.  c,  30.  §  23. 
is  not  within  the  8  &  9  ^-  3.  because 
the  Chancellor  is  to  assess  the  damages; 
though  he  may  assist  his  couscipuie  by 
directing  an  inquiry  before  a  Master, 
or  an  issue  at  law. 

Smithey  v.  Edm^fndson.  3  E.  R.  22 

11.  On  a  bond  conditioned  for  replacing 
stock,  the  obligee  is  not  entitled  to 
special  damages  for  a  profit  which  he 
might  have  made,  if  it  had  been  sooner 
replaced,  unless  he  shows  that  be  ac- 
tually would  have  made  it.  The  mea- 
sure of  damages  on  such  a  bond  is  the 
price,  at  the  day  when  it  ou^ht  to  have 
been  replaced,  or  the  price  at  the  day 
of  trial,  at  the  option  of  the  plaintiff. 
M'Arthurv,Seaforth,Ld,  2  VV.  P.T.25r 

IV.  Condition* 

1.  A  bond  conditioned  for  the  payment 
of  a  sum  of  money  to  such  person  as 
A.  shall  by  will  appoint,  does  not  be- 
come absolute  by  tlie  non-payment  to 
the  residuary  legatee  of  A,,  no  specific 
appointment  having  been  made  in  the 
will  o(  A. 

Buckland  v.  Barton,    2  H.  B.  136 

2.  A  bond  in  a  i>enal  sum,  conditioned 
for  payment  of  a  less  sum  generally, 
without  naming  any  day  of  paymetit, 
Vi  payable  on  the  day  of  the  date  ; 
ami  if  an  action  be  brought  Ui>ou  it, 
the  court  wilt  refer  it  lo  the  Master 
to  compute  principal,  in>rest,  and 
costs  aud  on  payment  of  the  same 
staythe  proceedings,  under  stat.  4  An, 
c,  16*.  §  13.  Furquhar,  Bisrt.  v. 

MoiTice,     7T.  R.  124 

3.  Interest  is  due  on  such  a  bond  though 
not  ex pre<isiy  reserved.         7T.U.124 

4.  A  bond  was  conditioned  that  the  obli- 
gor should  indemnify  the  nhligeefrom 
all  sums  the  latter  should  pi^y  or  be 

I     liable  to  pay  on  th«  nS^igor's  accotmt  - 
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and,  before  the  execution  of  (lie  bond, 
a  mcnionindum  was  thereon  indorsed 
Ibat  the  obligee  "  kaih  givfn  an  ufi- 
dcrtakingaottosueupon  the  bond  til! 
after  the  obligor's  death:"  held  th«it 
>  tills  ineiiioranduiQ  was  to  i»e  taken  as 
part  of  the  condition;  and  made  tjie 
bond  in  effect  payable  only  by  the  re- 
presentatives of  the  obligor  after  his 
death. 

Burgh  Sf  aL  v.  Preston.  8  T.  R.  483 
$.  If  the  condiliou  of  a  bond  be  to  puy 
a  certain  suni^  or  to  render  a  person 
in  execution  who  has  once  heen  dis 
charged,  the  latter  condition  is  void ; 
but  on  uon-pHymeut  of  the  money  the 
bond  is  forftiied* 

Da  Costa  v.  Davis.  1  B.  &  P.  242 

V.  Consideratioft. 

i.  Where  a  wonian,  on.  her  marriofre 
with  a  copyholder  of  a  manor,  wherr 
the  widows  of  htisb»nds  dyin^  seised 
•re  entitled  to  their  free-bench,  gave 
a  bond  that  the  sou  of  her  intended 
husband  by  a  former  wife  should  have 
possession  of  part  of  the  copyhold  es- 
tate aAer  the  death  of  the  husband  on 
condition  of  his  repairing  ihe  part  of 
the  house  reiierved  for  her,  ike:  thi^ 
was  held  to  be  a  good  cousideration. 
R.  v.  Inhabitants  of  Lopen.  2T.R.08O 

2.  A  bond  given  by  ap  incundicnt  lo 
the  patron,  on  presentation,  to  re- 
side on  the  living,  or  to  resign  if  he 
did  not  return  to  it,  after  ncHice,  and 
also  not  to  commit  waste,  &c.  on  the 
parsonage  house,  is  good. 

Bagshmv  v.  Bosshy,  4  T.  R.  78 1 

3.  In  such  case  a  licence  to  the  incuti*-  j 
bent  to  ab:>eul  himself  from  the  livin!T 
may  be  revoked.  4  T.  R.  js 

4.  A  bond  given  by  a  schoolmaster  oi' 
an  ancient  public  school,  who  had  a 
freehold  in  his  otfice,  to  renli^ii  at  the 
request  of  his  patron,  is  good  at  l^w; 

^ut  equity  will  restrain  any  improj>er 

u:^e  of  it  by  the  paSroii. 

Legh  V.  Lewis.  1  E.  R.  39 1 
5.  On  I'lror  brought  in  this  casein  the 
Excliei/«er  Chamber,  tliat  court  thought 
it  did  no  *•  appear  upon  the  pleadings 
that  it  was  4,^  freehold  otfice,  and  there- 
fore affirmed  *^«  jndgaieut  without 
giving  any  opin.  '^^\  "P^»  the  priucipal 
point.  Leu;  **  *•  ^5"^*  0^  error.) 

3B.  &P. '^31 

tf.Held  by  B.  R.  that  tL  "*  <>rdinary  of  the 

diocese  may  not  refuse    *^  admit  a  clerk 

to  a  rectory  lo  which  he  \  ""*'  presented 

because  he  had  given  a  rrt  '^'^"'  ^^^^ 


to   resign   upon    the  request   of  his 
pair  on. 

Bisiop  of  Jjondony.Ffytche.  1  E.R.487 

7.  But  thi-*  .judgment  was  reversed  in 
Dom.  Proc.  ib. 

8.  In  ciins:dvTatioi|  tl>at  A.  would  Inkc 
B.  as  an  assi!»t»nt  in  his  bu^iucss  as  sc 
surgeon,  for  .«;o  long  time  as  it  should 
please  A.,  B.  agreed  not  to  practise' 
ou  his  own  account  for  14  years 
within  ten  miles  of  the  pluce  where  A. 
lived,  and  gave  a  bond  for  this  pur- 
pose ;  this  l>oud  was  hold  good  in  law. 

Dams  v.  Mffson.     4  T.  R.  1 1 8 
(And  see  Agbeements  H.  15.) 

9.  A  bond  given  by  a  servant  of  the 
African  Company  conditioned  to  take 
possession  of  t  h e  effei  ts  of  pe rsons  dying 
intestate  in  one  of  their  settlements  ou 
the  coast  of  Afi-ica,  and  sell  the  $ianie, 
and  remit  the  produce  to  the  Company 
in  Europe,  to  be  by  them  delivered  to 
the  lawful  administrator,  is  a  legal 
bond. 
African  Company  v.  Torrjwf  .6T.R .  5S8 

10.  A  bond  giveii  to  an  individual  con* 
ditioned  to  be  void  if  the  obligor  (on 
the  obligee's  agreeing  uotto  prosecute 
him)  should  remove  certain  public 
nuisances  aud  not  erect  any  others  of 
the  same  kind,  is  good  in  law. 

Faliowcsv.Tayim'.    7  T.  R.  475 

1 1 .  A  bond  taken  by  commisbioners  up'* 
pointed  under  an  inclosure  act,  to 
indemnify  themselves  against  the  ex- 
pences  of  a  suit  brought  lo  try  the 
right  to  an  allotment  made  by  the^n 
and  in  which  they  are,  according  to 
the  directions  of  the  act,  made  defen- 
dants, is  not  void;  tbough  there  be  a 
fund  provided  out  of  which  such  ex- 
penseis  may  in  some  cases  be  sdlisficd  ; 
at  least  if  the  commissioners  doubt 
whether  the  case  in  question  be  one  of 
lho»e  cases.  lies  v.  Boxall.  2  B.  &  P.  89 

BRIDGES. 

1.  Those  who  are  bound  to  repairs  car-' 
riagc  bridge,  are  bound  to  widen  it, 
if  the  exigences  of  the  public  require  it. 
R.  V.  CumberlandC.  Inhab.6.T.  R.  Ip4 

2.  On  error  brought  in  this  case  in  the 
House  of  Lord^t,  the  Lord  Chancellor 
iiittmafced  doubts  upon  the  point ;  but 
the  judgment  was  atlirmed  on  the 
ground  that  after  verdict  it  mu«;t  le 
presumed  the  over  narrowness  of  the 
bridge  arose  from  its  bavin**  been  con- 
tracted fiom  its  ancient  width. 
Cumberland  C.  Inhab,  v.  R.  (in  error.) 

3  B.  h  M.  554 
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S.  By  the  common  law,  decbired  and  de- 
fined by  the  slat.  22  H.  8.  c.  5.  and 
siib«e.]uent  acts,  where  the  itihabitai.ts 
of  a  county  are  liabtc  to  the  repair  of 
a  public  brfdge,  tbey  are  liable  also  to 
rcpaii-  to  the  extent  of  300  feel  of  the 
higliwny  at  eacli  en  J  of  the  bridj^*' ; 
and  if  indicted  for  t  tie  non-repair  I  here- 
of, they  can  only  exonerate  them  selves 
by  pleadiiig  specially  that  some  other 
ii  bound  by  prescriplion  or  teimre  to 
repair  the  same.  H.  v.  Inhabitants  of 
York  W.  /?.       7  K.  R.  588 

4.  The  inhabilnnts  of  a  coMnly  are  bound 
to  rep:*ir every ;?ttWtc  bridge  within  it; 
unless,  whej  hidicted  for  the  non-repair 
of  ii,  they  can  shew  by  their  plea  that 
some  other  person  is  liable  ;  and  every 
bridge  in  a  highway  is  by  the  star.  212 
H.  S.c.  5.  deemed  a  public  bridge  for 
this  purpose.  Therefore  where  Qneen 
Anne,  in  1708,  for  her  grefller  conve- 
nience, bnill  a  bridge  on  the  Thames 
Ht  Datchet,  in  the  common  highway 
ieadino  from  London  to  Windsor,  in 
lien  of  iin  ancient  ferry  which  belongf  d 
to  the  Crown,  and  she  and  her  sticces- 
sors  nraintaiiied  ;unl  repaired  the  bridge 
till  1716,  wh^n  being  in  part  broken 
down,  the  whole  wjjs  removed,  and 
the  materials  convtrted  to  the  u*e  of 
the  King,  by  Ivhom  the  ferry  was  n 
established  as  before:  the  Court  of 
K.  B.  held  that  the  inlnbitants  of  tht- 
county  of  Burks  who,  in  answer  to  an 
inilictinent  for  the  non  repair  of  that 
part  of  the  briflge  lying  in  the  cotui^y 
of  Bucks,  pleaded  these  matters,  and 
slnwed  th:it  the  bridge  wns  a  common 
public  bridge,  were  nevertheless  biumd 
to  rebuild  autt  repair  it. 
JL  v.  Inhabitants  ofBucldnfthamshirv, 

12  K.  R    1.0  2 

il.  The  conn!y  or  riding  is  Iin  bit*  to  the 
repair  of  a  briHg^  bu:|t  by  trustees 
under  a  turnp.keact;  there  being  no 
6|>ecial  provi<ion  for  e^orerating  ihem 
from  the  common  law  liability,  or 
transferring  it  to  others  ;  thoagh  the 
trnslees  were  enabled  to  raise  tolls  Ut 
the  support  of  the  roads. 

R.  V.  Ute  Inhabitants  of  the  West 
Riding  of  Yorkshire.     2  E.  R.  342 

^.  If  a  bridge  be  of  public  utility,  and 
used  by  the  public,  the  public  must 
re|wiir  it,  though  built  by  an  indivi- 
dual :  aiHer  if  built  by  him  for  his 
own  benefit,  and  so  continued,  with- 
out piibltc  utility,  though  used  by  the 
pQblk.  ib. 


7.  A  bridge  built  in  a  public  way  wilh- 
out  public  utility  is  indictable  as  a 
nuisance;  and  so  rt  is  if  built  colour- 
ably  in  an  imperfect  or  inconvenient 
manner^  with  a  view  to  throw  the 
07ms  of  rcb  nil  fling  or  repairing  it  im- 
nu'diatcly  on  the  county.  ib» 

8.  Wheie  to  an  indictmeut  flgaindt  a 
Riding  for  not  repairing  a  public  car- 
riage bridge,  the  plea  all  edged  that 
certain  townships  h'MUmmemorialfyused 
to  repair  the  said  bridge,  evidence  that 
the  l9vvnships  had  enlarged  the  bridge 
to  a  carriage  bridge,  which  they  had 
before  been  bound  to  repair  as  a  foot 
bridge,  will  not  support  the  plea. 

M.  28  G.3.     .  2  E.  R.  355,  n. 

9.  Where  townships  have  so  enlarged  a 
bridge  which  they  were  before  bound 
to  repair  as  a  foot  bridge,  they  shall 
si  ill  be  liable  pro  ratL  ib, 

10.  Where  an  individual  builds  a  bridge 
'  which  he  dedicates  to  the  public,  by 

whom  it  is  used,  the  county  arc  bound 
to  repiiir  it  ibm 

1 1 .  Tl\e  county  is  liable  to  repair  a  bridge 
buiil  in  the  highway  and  used  by  the 
public  above  forty  years,  though  ori- 
ginally erected  for  the  convenience  of 
»n  ifidividnal.  7?.  v.  Glamof^gan  C. 
Inhab. ;  cor,  Ld,  Kenyan  C,  J.  at  He* 
reford  in,  1788.  2  E.  R.  35©,  n. 

12.  A.  granis  liberty,  licence,  power, 
and  authority  to  B,  and  his  heirs  to 
build  a  bridge  on  his  land,  and  B, 
covenants  to  build  the  bridge  for 
public  use,  and  to  repair  it  and  not  to 
demnnd  toll :  the  property  in  ihe  ma- 
terinls  of  the  bridge  when  built  and 
dedit-ated  to  the  public  still  continues 
in  By  subject  to  the  right  of  passage 
by  the  public;  and  when  severed  and 
taken  away  by  a  wrong  doer,  he  may 
maintain  trespass  for  the  asporation. 

HatTisoH  V.  Parkei\     6  E.  R.  15^ 

13.  An  action  will  not  lie  by  an  indivi* 
dual  agitinst  the  inhabitants  of  a  coun- 
ty for  an  injury  sustained  from  a 
county  bridge  being  out  of  repair. 

Russcl  V.  Men  of  Devon.  2  T.  R.  667 

BROKER. 

1 4.  Goods  sold  by  a  broker  for  a  prin- 
cipal not  named,  upon  the  terms,  a^ 
specified  in  the  usual  bought  and  sold 
notes    (delivered  over  to  the  respec- 

*  live  parties  by  the  broker),  of  "  pay- 
ntent  in  one  month,  money,"  may  be 
paid  for  by  the  bnyer  to  the  broker 
within  the  month,  and  that  by  a  bill 

V  2 
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oj  exchange  Accepted  by  the  buyer 
aqd  discounted  by  hira  wilbin  tbe 
montb,  tbough  having  to  run  a  longer 
time  before  it  was  due.  But  where 
the  buyer  was  also  indebted  to  the 
same  broker  for  anolher  ])aicel  of 
goods»  I  be  property  of  a  dift'erent  per- 
son, and  he  made  a  payment  to  the 
broker,  gentrally^   \vhicU  was  larger 


than  the  amount  of  cither  demtmf* 
but  less  th  m  the  two  together ;  and 
afterwards  the  broker  stopped  pay-* 
nient  ;  such  payment  to  lise  broker 
ought  to  be  equi^ably  appoitioned  as 
beiween  the  several  owners  of  the  gai>ds 
sohl,  who  are  only  respectively  entitled 
to  recover  the  difference  from  the 
buyer.  Futenc  v.  Bennett.  U  £.  R*  3(i 


c. 


CARRIER, 


1 ,  Where  a  carrier  gives  notice  by  printed 
prop«)sals,  that  he  ^'iil  not  be  answer- 
able for  certain  valuable  goods,  if  lost. 
"  of  more  than  the  vaiue  of  a  sum  sj/e- 
**  cified,  unless  entered  and  paid  foi  a» 
'*  such ;"  and  valuable  goods  of  tii^it 

,  desciiption  are  delivered  to' him  by  A 
who  knows  the  conditions,  but  con- 
ceuling  the  value  pays  no  more  ihao 
the  ordinary  price  uf  carriage  and 
booking;  on  a  lo^s  hap{>euiiij;,  the 
carrier  is  neither  liable  lo  the  extent  of 
the  sum  specified,  nor  to  repay  the  sum 
paid  for  carriage  and  booking. 

Clay  V.  milan &f  al.     l  H.  B.  C.gs 
S.  P.  Izeft  V.  Mountain,  4  E.  U.  37  i 

2.  Carriers  are  an^^^erHble  for  the  loss  of 
goods  while  in  their  cmtody  as  common 
carriers,  in  all  cases,  unless  the  loss 
liappen  by  the  act  of  God,  or  of  the 
king's  enemies. 

Ilyde  V.  Irent  Cvmp.     5  T.  R,  3Sp 

9.  A  carrier  is  in  the  nature  of  an  insurer. 

1  T.  U.  33 

4.  A  carrier  who  undertakes  for  hire  to 
carry  goods  is  bound  to  deliver  the ni 
at  all  events,  except  <'aniaged  or  dfs- 
Alroyed  by  the  act  of  God  <jrlhe  ki>?g'& 
enemies;  even  though  the  jmy  cx- 
piesiily  find  that  the  good;*  were  4l'e- 
stroyed  without  any  actual  negligtncc 
in  the  carrier. 

Forward  v.  Pitt  or  d.     1  T  R.  97 

$.  A  carrier  is  liable  for  inevitable  ac- 
cident, happening  thrcntgh  the  inter- 
vention of  any  human  nieans,  as  by 
(ire  which  began  at  another  boolh  in 
a  fair  than  that  wherein  (he  goods 
were  placed,  and  hfitrn«ards  spread 
thither.  1  T.  R.  '27 

6'  A  common  carrier  between  A,  and  B 
(employed  to  carry  goods  from  A.  to 
B.  \o  be  forwarded  to  C.)  carried 
them  to  B,,  then  put  them  in  his 
warehouse,  in  which  thej  were  de- 
stroyed by  an  accidental  fire,  before 
))e  bstd  ai|  opportunity  of  forwarding 


them ;  and  held  not  answerable  for  the 
lobs.  Gm'side  v,  Tfte  Proprietors  of  the 
Trent  Naciscaiion.  4  T.  R.  581 
/.  Con:nion  carriers  from  A,  to  B, 
charge  and  rei  eive  for  cartage  of  goods 
to  the  couisi^nee's  hou&e  al  jB.  from  a 
warehouse  there,  where  they  usually 
unlorid,  hut  which  does  not  l>eiong  to 
them  ;  ihi^y  must  answer  for  the  goods 
if  di'stroyt'd  in  the  warehouse  by  an 
accidc^ital  h:e,  though  thev  allow  all 
the  protits  of  the  carrii«ge  to  another 
pcrson,'and  (hut  circiunstar.ce  la-  known 
lo  the  coKsignee.  Jij/dev,  TheTrent^ 
.6:e.  Company,  5T.  U.  389 

8,  Whether  the  curtiers  would  tie  liable 
in  the  above  case,  if  iht  y  do  not  charge 
for  cartage  and  wharf.ige  1  Qu, 

/.  T.  R.  389 

9,  The  owners  of  vessels  on  the  iiavi- 
gatiou  between  A.  i»Md  C,  having  given 
pnhhc  iiotit:«  that  thiy  would  not  be 
answeiable  for  josses  in  any  case,  except 
the  loss  wtrc  ol'dsioiicd  bv  the  wa!it 
of  care  in  the  niiiA  r>  nor  even  in  such 
case  beyond  Id/.  /;<ra?j/.,  unless  extra 
freight  were  jiaid  ;  the  itiAsier  of  one 
of  the  ship>  to  k  on  hourid^he  plain- 
t'ff's  goodi  to  he  carried  from  Aii^ 
B,  (an  intermediate  place  between  A\^ 
and  C.)  and  to  be  delivered  at  B,  ."the 
ves«el  passed  hy  j9.,  without  delivering 
the  plain<iii".s  ^oods  there,  and  sunk 
boft»re  her  arrival  at  C.,  without  any 
want  of  care  in  the  master:  held  that 
the  owner  of  the  vessel  was  responsible 
for  the  Mr  hole  loss  iu  an  action  on  tbe 
contract. 

flllis  V.  Turner  SfoL  8  T.  R.  53 1 
to.  The  defenflanty  a  couimcni  c^rrierj, 
from  /{.  tu  B,  through  IV.,  emplovs 
distinct  bo;'.t>  to  carry  from  R.  t'j  JB., 
and  from  ?K.  to  B ,  which  pass  en 
ditfcrenl  da}s;  tiic  plaintiff  knowii:;; 
this,  and  having  corn  at  W.,  which  is 
threatened  to  be  seized  by  a  mob,  and 
fearing  to  wait  till  the  detendant's^ioat 
would  iu  the  usual  course  of  employ- 
ment, go  frooi  W*  to  B.f  stops  tl^e 
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boat  passing  from  72.  to  B.,and,  with- 
out  disclosing  the  circumstances  to  the 
boatman,  prevails  on  him  to  take  the 
corn  on  board,  and  then  dispatcht's 
faiiu  forward  in  the.  nigjit ;  the  rorn 
being  seized  by  tlie  inub,  and  an  ac- 
tion brought  for  the  Ions;  after  a  ver- 
dict for  the  defendant,  negativing  that 
the  corn  was  delivered  in  the  usual 
course  of  Healing  us  a  common  carrier: 
beld  that  the  verdict  might  be  hus- 
tained,  either  on  the  ground  of  fraud 
in  the  plaintiff;  or  on  that  of  a  tacii 
stipulation  on  the  part  of  defendant 
to  do  the  best  he  could,  but  not  to  be 
answerable  as  a  common  carrier  for  tlie 
violence  of  the  mob;  or  on  the  ground 
that  the  boatmen  had  not  authority  to 
accept  the  goods  at  JV.;  much  less  to 
accept  tlieni  in  tlnit  nmnner. 

Edwards  v.  Sherratt.  1  E.  R.  6d4 
11.   A  carrier  by  wa'er  contracting  to 
carry  goods  for  hire  impliedly  promises 
that  the  vessel  shail  be  tight  and  fit  fi^r 
the  purpose,   and  is    answerable  for 
damage  arising  froin  leakage :  and  this 
though  he  had  given  notice  "  that  he 
would  not  l)e  answerable  for  any  da- 
mage unless  occasioned    by   want  of 
ordinary  care  in   the  master  or  crew 
ot  the  vessel,  in  which  case  he  would 
pay  10  per  cent,  upon  such  damajj,",  st 
as  the  whole  did  notexct>ed  the  \aliK' 
of  the  ves8*»l  an<i  frci;:ht :"  f  ^r  a  loss 
bappcuiiig  by  tiie  personal  oefault  ot 
the  carrier  himself  (such  as  the  not 
providing  a   sufficient   vessel),   is  not 
within  the  scope  of  such  nutico,  which 
was  meant  to  exempt  the  carrier  fr(»nj 
looses  by  accident  or  chance,  A:c.;  even 
if  it    weie   competent    to  a  commo;- 
carrier  to  exempt  himself  by  a  special 
acceptance  from  the  res|»oiisibility  ca>l 
upon  Iiim  by  the  common  law. 

Lyon  v.  Mtlls.  5  E.  R.  42  S 
)2.  Where  one  delivered  goods  ot  above 
5L  value  to  common  curriers  to  carry 
by  the  mail,  paying  no  extra  price;  and 
by  a  public  notice  which  had  before 
reached  the  owner  the  carriers  had  de- 
clared they  would  not  be  accountable 
for  auy  package  above  the  value  of  5/., 
unless  *nsured  and  paid  for  according- 
ly: held,  (hat  the  goo<ls  having  been 
sent  by  a  diflerent  carriage  and  lost, 
the  owner  could  not  recover  the  value 
against  the  carriers:  for  tlie  loss  hap- 
pened by  no  tortious  conversion,  nor 
by  a  renunciation  of  their  character  as 
common  carriers,  but  only  by  a  negli- 
gent discharge  of  their  duty  as  such  : 


also,  that  he  could  not  recover  even  the 
51.     Nicholson  v.  Willan.  5  E.  R.  SOT 

13.  If  ^.  send  goods  by  B,,  who^says, 
"  I  will  warrant  they  shall  go  safe  ;** 
he  is  liable  for  any  damage  sustained 
by  (hem,  notwithstanding  A.  send  one 
of  his  own  servants  in  ^/s  cart  to  look 
after  I  hem. 

Robinson  v.  Dunmore.  2  B.  &  P.  4l6 

14.  Ill  an  action  by  the  consignor  of 
goods  against  a  carrier  for  non-delivery« 
where  the  plaintiif  averred  that  the  de- 
f^^ndant  undertook  to  deliver,  ^c.  in 
consideratinn  of  the  hire  to  be  paid  6y 
the  plaintiff ;  proof  lh;it  the  hire  was 
to  be  paid  by  the  consignee  was  held 
to  be  no  variance,  the  coosignor  being 
by  law  liable. 

il/ow  v.  Wilson.  1  T.  R.  659 

15.  But  where  the  consignor  of  goods 
had  delivered  (hem  to  a  particular 
carrier  by  oider  of  the  con>ignee,  and 
they  were  afier%vards  lo.cf ;  it  was  held 
that  the  consiijiior  couid  not  maintaia  , 
an  action  against  the  earner  for  the 
loss,  Ailihou^'h  he  paid  for  booking  the 
goods;  and  that  the  action  couid  only 
be  brought  by  the  consignee. 

Datces  v.  Peck.  S  T.  R.  330 

If).  Deliverv  of  goods  by  the  vendor  on 

behalf  of  the  vendee,  to  a  carrier  not 

named  by  the  venttee,  is  a  delivery  to 

I  he  vendee. 

Dutton  v.  Solomonson.  3  B.  &  P,  582 
17-  The  owner  of  a  ship  who  takes  goods 
for  hire  is  not  liable  beyond  the  value 
of  the  ship  and  freight  under  7  G,  2. 
c.  15.  §  1,  in  the  case  of  a  robbery, 
in  which  one  of  the  manners  is  con- 
cerned, by  giving  iiitelli^fence,  and  af- 
terwards dharhig  the  spoil. 

Sutton  V.  Mitchell  I  T.  R.  1 8. 75, 
(And  see  slat.  26  G,  3.  c.  86.) 
IS.  A  count  in  an  action  on  the  case 
staling  that  the  defendants  being  own- 
ers of  a  ship  at  L,  bound  on  a  voyage 
from  thence  to  JV*  the  plaintiff  «/if/?pf^ 
goods  on  board  to  be  carried  vpon  the 
said  voyage  by  the  defendants  and  to 
be  delivered  at  IV.  to  the  plaintiff's  as- 
signs and  thereupon  (he  plaintiff  in- 
sured the  goods  at  and  from  L.  to  W.i 
and  then  averring  that  it  was  the  duty 
of  the  defendants  as  such  owners  to 
cause  the  shi])  to  proceed  on  the  voy- 
age from  L.  to  W.  ivithout  deviation: 
and  ailedging  a  breach  of  niich  duty  by 
their  causing  the  ship  to  deviate  from 
the  course  of  that  voyage ;  after  which 
she  was  lost  with  the  goods ;  and  the 
plaintiff  by  reason  of  such  deviatiofi 


II» 


CARRIER. 


CERTIORARI. 

4.  No  certwrari  lies  to  remove  an  indict* 
ment  on  stat.  30  G.  2.  e,  24.  §  1.  fur 
obtaiaioo  money  by  false  prete nees. 

R.v.Ymn^.     2T.R.  4/2 
(And  see  R.  v.  Smith,  Cowp,  24  ) 

5.  If  a  stalntCy  creitting  un  offence,  <;ive 
cognizance  of  it  to  one  justice,  with  ai> 
appeal  to  the  Sessions  and  take  aivay 
the  certiorari,  as  lo  all  Ihe  procecdilij;* 
and  afterwards  further  powers  for  the 
punishment  of  the  od'ender  are  given  to 
tlie  Sessions,  by  another  stalute,  which 
does  not  take  away  the  crrfiorari ;  the 
clanse  for  taking  auay  the  certiorari  in 
the  former  act  cannut  be  extended  to 
the  proceedings  under  the  latter. 

R,  V.  M.  Terrett.     2  T.  R.  735 

6.  Therefore  >*here  there  have  been  pro^ 
ceedings  under  both  statutes,  those  un« 
der  the  former  act  cannot  be  removed, 
but  tbo-^e  under  the  latter  may. 

2  T.  R  735 

7.  A  certiorari  can  only  be  taken  away 
by  express  words ;  and  where  a  statute 
aulliorisrng  a  sumtnary  conviction  be- 
fore a  magi.sfrate  gives  an  appeal  to 
the  Sessions,  who  are  directed  to  hear 
hn^Jinalli/  determine  the  matter  ;  this 
does  not  take  away  the  certiorari  even 
ai\er  such  an  appeal  made  and  deter^ 
mined.  R.  v.  Jukes  Sf  al.  8  T.  R.  542 

S.  The  Ctmrt  of  B.  R.  will  not  gmiit  a 
certiorari  to  remove  the  record  and 
proceedings  out  of  a  court  leet,  in 
order  to  inquire  into  the  propriety  of 
an  amerciament,  where  the  fine  has 
been  estreated  into  the  Duchy-Cham- 
ber of  Lancaster,  and  paid. 

R.  v.  Heaton.  2  T.  R.  1 84 

9.  The  court  will  iiot  grant  a  certiorari 
to  remove  the  assessments  of  the  land-> 
tax.  But  if  an  information  be  moved 
for  against'  the  commissioners  of  the 
land-tax,  the  court  will  admit  an  at- 
tested copy  of  Ihe  assessment  as  evi-* 
dence,  instead  of  the  original. 

R.  V.  King  ^  aL  2  T.  R.  234 

10.  Neither  will  a  certiorari  be  granted 
to  remove  a  poor-rate,  on  account  of 
the  public  mconvenience.  2  T.  R.  235 

11.  The  court  will  grant  a  certiorari  to 
remove  an  indictment  for  a  misdemea* 
nor  from  the  Great  Sessions  in  Wales 
into  this  court. 

R.v.Gr^th.    3T.  R.65S 

12.  It  is  discretionary  in  the  court  to 
grant  or  refuse  a  certiorari  to  remove 
a  couviction  before  justices  of,  the 

peace:  and  if  the  court  see  that  the 

R,  v.  Jlvhf.     5  T.  R.  54''  j    justices  have  drawn  the  proper  conclii- 


.  tost  hiH  goods'  and  the  benefit  of  his 
policy,  &c. ;  cannot  be  maintained,  for 
want  of  alledging  that  the  goods  voere 
delivered  to,  or  received  iy  the  de- 
fendants for  the  purpose  of  carriage 
or  Ihat  thei/  had  notice  of  the  shipment, 
from  whence  a  promise  or  duty  foundfd 
Upon  an  agreement  to  carry  the  goods 
iniglit  be  inferred ;  and  also  for  want 
of  an  allegation  that  the  defendants 
undertook  to  carry  the  goods  directly 
to  IV.from  L. :  for  though  the  ship'b 
nhiniate  destination  might  be  W.  yet 
she  niight  have  been  first  destined  lo 
other  places. 

Max  V.  Roberts  i^al     12  E-  R.  85 

CERTinCATE   OF   JUSTICES    OF 
THE  PEACE. 

1 .  A  certificate  by  the  justices  of  the  peace 
that  a  highway  (it;dicted)  is  in  repair, 
is  a  legal  instrument, recognized  by  the 
courts  oflaw,  and  admissible  in  evidence 
after  conviction  when  the  court  are 
about  to  impose  a  fine. 

R  V.  Mawhey,  Bart.    6  T.  R.  619 

S.  And  consequently  it  is  illegal  to  con- 
spire, to  pervert  the  course  of  justice, 
by  producing  a  false  certificate  in  evi- 
dence to  iuflueuce  the  judgment  of  the 
court.  6T.R.  6ip 

d*  Tlie  origin  of  these  certificates  not 
now  to  be  traced.  6  T.  R.  (535 

4.  Certificates  of  bishops  with  respect  to 
marriage  are  received  iu  evidence. 

6  T.  R.  637 

5.  So  were  formerly  certificates  from 
the  captain  of  Calais,        6  T.  R.  ,637 

6m  So  are  the  certificates  of  the  Judges 
in  Wales,  respecting  the  practice  of 
their  courts.  6  T.  R.  63  8 

CERTIORARI. 

I.  In  what  Cases  grantable. 

}f  \  certiorari  lies  to  remove  a  convic- 
tion on  Stat.  16  G.  3.  r.  30.  (to  pre- 
vent the  stealing  of  deer)  if  the  de- 
fendant has  not  appealed  to  the  Quar- 
ter Sessions.  2  T.  R.  89 

9t  Qu.  Whether  the  court  will  grant  a 
certiorari  to  remove  an  order  of  sessions 
by  which  a  soldier  is  continued  in  cus- 
tody on  a  charge  of  being  the  father 
of  a  bastard  child,  under  stat.  6  G.  2; 
f .  3 1.        /2.  V.  Bowen.     5  T.  R.  1 56 

j3.  An  indictment  found  at  the  Quarter 
Sessions  on  stat.  I  W,Sf  M,  c.  18.  for 
disturbing  a  dissenting  congregation, 
fnay  be  removed  into  this  court  by 
certiorari  before  verdict. 


CERTIORARI  I.  IL 


UA 


sion  from  presumptive  evidence,  they 
will  not  graut  a  certiorari. 

R.  V.  Bass.  3  T.  R.  254 
IS.  The  Court  of  K.  B.  will  not  quash  a 
writ  oi cfrtiorarl^  because  the  damages 
laid  iu  the  ri^cord  below,  which  was  an 
action  of  assault  against  excise-ofiicers, 
were  uuder  40$. ;  ihere  being  reason  to 
believe  that  Ihey  could  uot  have  an 
impartial  triul  below.         4T.  R.  499 

14.  The  court  quashed  a  cei^tiorari^  which 
was  issued  before,  but  not  served  until 
aftei^  a  judgment  on  an  indictment  for 
a  misdeijneanor. 

R.  V.  The  Inhab.  of  Setotu  7 1.  R.  373 

15.  After  judgment  the  record  can  only 
•    b«  removed  by  a  writ  of  error. 

7  T,  R.  373 

II.  On  whose  Application^  and  in  what 

Manner. 

I.  A  certiorari  is  granted  cf  course  on 
the  application  of  the  Crown. 

R.  V.  Eaton.  2  T.  R.  89 

2»  SecmM,  on  the  application  of  a  defen- 
dant ;  he  must  lay  some  ground  for  it 
before  the  court  2  T.  R,  89 

3.  The  general  words  of  ibe  stal.  25  G.  2. 
c.  S6.  §  10.  that  no  indictment  for 
keeping  a  disorderly  house  shall  be  re- 
moved by  certiorari,  do  not  restrain 
the  Orown  frupi  removing  the  indict- 
ment, by  certiorari ;  there  beiug  no- 
thing in  the  act  to  shew  I  hat  tlie  legis- 
lature intended  that  the  Crown  should 
be  bound  by  it. 

R.  V.  R.  Davies.  5  T.  R.  626 

4*  A  certiorari  to  remove  an  indiclnieni 
against  an  exciso-othcer  from  the  Ses- 
sions was  granted  on  the  motion  of  the 
Attorney-Grcneral,  without  any  alRrla- 
vit.  /f.  V.  Stannard.  4T.  R.  i6l 

5.  An  indictment  for  not  repairing  a 
county  bridge  may  be  removed  by 
certiorari  at  the  instance  of  the  prose- 
cutor, notwithstanding  the  general 
words  of  Stat.  1  Ann.  c.  18.  §  5.  that 
no  such  indictment  shall  be  removed 
by  certiorari. 

R.  V.  Inhak  of  Co.  Cumberl.  6T.R.  194 
Affirmed  on  error  in  Dom.  Proc. 

3  B.  &  P.  354 

6.  It  is  no  objection  to  a  certiorari  to 
remove  a  presentment  of  a  road  made 
by  a  justice  of  peace  under  the  24th 
section  of  13  G.  3.  c,  73.  that  it  is 
prosecuted  by  another  than  the  justice 
presenting;  if  it  be  by  his  consent. 
TheK.vJnhab.ofPenderryn.^'WR.lGO 

7«  The  party  prosecuting  a  certiorari  to 
remove  a  conviction,  S^c.  must  him- 


self enter  into  a  Fecognizance,  with 
two  other  persons,  in  50/.  to  prosecute 
it  with  effect,  «5rc.  hy  5  G.  2.  c.  \9. 
§  2.  R.  V.  Boughey.  4  T.  R.  281 

8.  The  statute  is  not  complied  with  by 
the  party  and  his  two  sureties  entering 
into  a  recognizance  in  25/.  each,  |iut 
it  must  be  in  the  entire  sum  of  50/. 

R.y.  Dunn.  8T.R.217 
9-  Q.  How  far  this  statute  5  G.  2.  f .  19. 
applies  to  tlie  removal  of  convictiqai 
under  the  game  act.  5  An.  c.  14. 

8T.R.  218,  «. 

10.  A  certiorari  to  remove  a  conviction 
must  by  13  G.  2.r.  18.  §  5.  be  applied 
for  within  six  months  after  tlie  date  of 
such  conviction.  4T.R.2 11:8  T.R  219 

11.  The  six  days'  notice  required  by  that 
statute  before  any  application  fur  a 
certiorari  to  remove  proceedings  /by 
justices  of  the  peace  must  be  given  be- 
fore making^  the  motion  for  a  rule  to 
shew  cause  why  such  certiorari  sbou^d 
not  be  granted. 

R.  V.  Just,  of  Glamorgansh.  5T.IU279 

12.  The  provisions  of  tlie  13  G.  2.  c.  I8« 
do  not  apply  to  indictments  at  the  ses^ 
sions,  but  only  to  proceedings  of  a 
lower  denomination :  therefore  a  cer^ 
iiorari  to  remove  an  indictment  from 
the  sessions  may  be  sued  out,  witliout 
giving  the  six  days'  previous  notice. 
The  effect  of  such  writ  is  to  remove  all 
proceedings  of  the  nature  described 
therein  which  have  taken  place  be- 
tween the  teste  and  return,  allhougb 
the  proceedings  originated  affer  the 
teste.  Tlie  Magistrates  below  are 
bound  to  obey  the  writ  i^fier  produc- 
tion of  it,  and  notice  to  thiin  in  fact  of 
such  production,  when  setting  in  their 
judicial  capacity:  and  aOer  that  all 
further  proceedings  before  them  on  the 
matter  are  erroneous. 

R.  v.  Battams.     1  E.  R.  298 

13.  The  court  will  not  grant  a  certiorari 
to  a  defendant  after  he  has  appealed  to 
the  sessions,  pending  such  '.ipptal. 

'R.  V.  SpajTow  H.  2S  G.  3. 
2  T.  R.  196,  n. 

14.  If  a  defendant  who  has  been  con- 
victed on  an  indictment  in  **n  inferior 
jurisdiction  remove  the  record  into 
K.  B.  by  cer^tomri between  verdict  and 
judgment,  with  a  view  of  inajdiig  obr 
jections  to  the  indictment  in  anrstof 
judgment,  that  court  will  send  the  re- 
cord back  h^ procedendo, vivhowx  going 
into  the  objections  to  the  im  ictment. 

iL  V.  Jackson.    G  T.  R.  145 
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15.  If  the  defendant  wi^b  to  take  the 
opinion  of  this  court  on  the  sufRricncy 
of  such  an  indictment,  he  must  remove 
the  record  here  by  writ  of  error  after 
judgment  below.  6  T.  R.  1 4  5 

III.  Costs  OR. 

1.  No  costs  arc  due  on  a  certiorari  rt-- 
moving  summary  proceed ing<(,  unless 
a  recognizance  being  entered  mto  at  the 
time  of  removiug  ttie  proceedings. 
But  it  is  discretionary  in  the  court 
whether  they  will  grant  a  certiorari ; 
and  in  future  they  will  compel  the 
party  to  enter  into  a  recognizauce. 
This  was  in  the  case  of  a  conviction  on 
the  lottery  act.  /?.  v.  Jenkinson 

{See  ante,  II.  70  1  T.  R.  82 

5.  Under  the  3d.  §  of  stat.  5  W.  Sf  M. 
c.  1 1 .  for  regulating  the  removal  of 
indict menls  from  the  sessions  by  cer 
tiorari,  the  representatives  of  the  pro- 
secutor are  entitled  to  the  costs  taxed 
during  his  life,  though  no  f^ersonal  de- 
mand was  ever  made  by  him. 
R.  V.  R.  Chamherlayne.  I  T.  R.  1 03 

IV".  Returns  to. 

!•  Upon  a  certiorari  to  remove  a  con- 
viction by  a  justice  of  peace  on  the 
deer  act,  l6.  G.  3.  c.  30.  a  return  that 
the  record  is  returue<l  to  the  sessions, 
and  that  a  copy  is  annexed  to  the  writ, 
is  sufiWient ;  for  justices  ought  in  all 
cases  to  return  convictions  to  the  ses- 
sionSy  whether  an  appeal  lies  or  not. 
R.  V.  Eaton.    2  T.  R.  2S5 

2.  Tliird  persons  cannot  object  to  the 
misdirection  of  a  certiorari  to  remove 
a  cause  from  an  inferior  court,  if  ihe 
proper  officers  in  whose  keeping  the 
aecord  was,  wave  the  objection,  and 
return  the  record  upon  such  writ. 

Daniel  v.  PhiUips.    4  T.  R.  49.9 

3.  The  court  refused  a  criminal  informa- 
tion against  a  uui<;istrate  for  lelurning 
to  a  writ  of  certiorari  a  conviction  of 
a  party  in  anaUier  and  more  formal 
shape  than  that  in  which  it  was  first 
drawn  up,  and  of  which  a  copy  had 
been  delivered  to  the  parly  convicted 
by  I  he  magistrate's  clerk:  the  convict  ion 
returned  being  war  run  ted  hy  the  f<'cts 

J?.  V.  Barktr.     1  £.  R.  1  ^l^ 

CHICHESTER  CHURCH. 

1.  The  election  of  a  canon  residentiary 
i«  in  the  dean  and  cnnons.    Chichester 

Bp.  V.  Hantood.     1  T.  R.  650 

2.  The  dean  hasnocastinc  voice.         ib. 
3f  The  canons  have  a  right  to  vote  hy 

proxy.  it. 


CHOSE  IN  ACTION. 

1 .  Ai  assignment  of  a  chose  in  action  need 
not  be  («v  deed. 

Howell  V.  Mac  hers.     4  T.  R.  69O 

2.  Comments  on  assignments  of  chofte^  \vk 
action  per  Buller,  J.  4  T.  R.  340 

3.  Thout^ha  chose  in  action  cannot  strictly 
in  law  be  assigned,  yet  in  equity  it  may: 
and  in  the  case  of  a  policy  of  insurance 
the  court  will  so  far  take  notice  of  an 
assignment  as  to  permit  an  action  to  be 
brou(:ht  in  the  name  of  the  assignor. 

Delaney  v.  Stoddart.  1  T.  R.  26 
(And  sec  Winch  v.  Keeley,  tit.  Bank- 
RU  PT  X.  3.) 

4.  The  assignee  of  a  Scotch  bond  may 
maintuin  an  action  of  assumpsit  in  the 
Ci»urt  of  B.  R.  against  the  obligor,  in 
his  own  name. 

Innes  v.  Dunlop,  Bart.     8  T.  595 

CHURCHWARDENS. 

Churchwardens  de facto  may  maintain  an 
action  against  a  former  churchwarden* 
for  money  received  by  him  for  the  use 
of  the  parish  ;  though  the  validity  of 
the  election  of  their  plaiutiffs  to  their 
ofhce  be  doubtful,  and  though  they  be 
not  the  imntediate  successors  of  the  de- 
fendant. Turner  ytBaynes.  2  H.B.559 

COMMISSION  DEL  CREDERE. 

Is  an  absolute  engagement,  to  the  prin- 
cipal from  an  insurance-broker,  and 
makes  him  liable  hi  the  6rst  instance, 
and  at  all  events ;  though  the  principal 
may  resort  to  the  underwriter  at  a  col- 
lateral security. 

Grove  et  al.  v.  Dubois.  1  T.  R.  112 
(See  further  for  the  general  nature  of  a 
conuuission  del  credere. 

Bize  v.  Dickason,  1  T.  R  285 

Geoi^ge  v.  Clage:et.  6  T.  R.  359 

And   the  case  of  Mackenzie  Sf  al.  v. 

Scott  in  Dom.  Proc.  igih  Dec.  179^) 

COMMON. 
I.  Prescription^  SfC.  for. 

1.  Common  for  cattle  levant  and  couch- 
ant  cannot  be  claimed  by  prescriptiou, 
as  appurtenant  to  a  house  without  any 
curtihige  or  land. 

Scholes  v.  Hargreave.  5  T.  R.  46 

2.  Levaury  and  couchancy  means  the 
possession  of  such  land  as  will  keep  the 
cattle  claimed  to  be  commoned  during 
the  winter.  5  T.  R.  4(> 

3.  A  right  of  common  without  stint  as 
annexed  to  an  ancient  messuage,  wilh- 

lOut  laud,  cannot  exist  in  law. 

Benson  v.  Ches(a\  8  T.  R.  39^^ 
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4.  An  ancient  deed  of  feoffinent  granting 
the  ^^^stes  and  commons  of  a  manor  to 
feoffees  in  trust  to  permit  tlie  tenants 
end  inhabitants,  Sfc,  to  use  and  enjoy 
the  same  as  they  had  formerly  done,  or 
been  accustomed  to  do,  must  be  taken 
to  mean  snrh  a  right  of  connnon  as 
may  by  law  exist,  a  right  of  common 
Ihnitcd  by  levancy  and  couchancy. 

8  T.  R.  396 

3.  A  prescription  for  common  of  pas- 
ture, for  a  certain  mimbcr  of  sheep, 
on  A,t  e\'ery  year,  at  aU  times  of  the 
yeaf\  is  well  hdd,  though  the  evidence 
which  proves  the  rig! it  of  common, 
proves  also  that  the  tenant  of  a  certain 
farm  has  a  rtg!it  to  have  the  bhcep 
folded  at  niglit  on  his  farm,  after  they 
buve  fed  on  the  coivnion  during  the 
day.        Brook  v.  UUht.  2  H.  B.  224 


II.  Ind^gure  and  Approttmrnt, 

1.  The  lord  has  no  right,  under^the  sta- 
tute of  Mtrton,  to  imlose  and  approve 
the  wastes  of  a  manor,  where  tiie  te- 
nants of  a  manor  have  a  ri^ht  to  dig 
gmvcl  or  lake  estovers  on  the  wastes. 
touherhy  v.  Pfl«v.  2  T.  R.  391 

S.  A  custom  in  a  manor,  that  any  }ier 
son  being  desirous  of  inclosing  may 
appljr  to  the  court,  ^c.  fiist  obtaining 
the  consent  of  the  lord,  does  not 
abridge  the  lord's  common -law  right 
of  iiicloctng  without  any  such  appli- 
cation, provided  he  leave  a  common 
sufficient  for  the  tenants.  2T.R.3p2,  n. 

r».  Any  person  who  is  seised  in  fee  of 
part  of  a  waste  within  a  manor  n«iy 
approve,  leaving  a  sufticiency  of  com- 
mon, though  he  be  not  the  lord  of  the 
manor.      Ghvei"  v.  Lane.  3  T.  H .  ^^^ 

4.  A  custom  that  the  owners  of  ancient 
messuages,  <^'c.  within  a  manor  have 
bad  assigned  to  tliem  by  the  Moss- 
Reeve  certain  portion  of  the  common 
to  be  held  by  them  in  severalty,  for 
digging  turves.  &c.  called  Moss- Dales, 
and  ba^eu  inclosed  and  improved  such 
inoss>dales    (after  clearing  them    of 
turvef),  and  heldtliem  so  inclosed  in 
severalty,  discharged  from  all  right  of 
common  is  good  in  law. 
Clarkon  v.  WoodJiause.  5  T.  R.  41 2,  w. 

f .  The  lord  of  a  manor,  or  his  grantee, 
may  inclose  and  improve  part  of  a 
common  against  tenants  having  com- 
moD  of  pasture,  notwithstanding  they 
b^ve  also  some  (4lier  right  on  the  com- 
mon, as  a  right  lo  dig  for  sand,  &c. 
if  he  leave  sufficient 'common  of  pas- 
ture, Shakcspearr,  Pefpin,  $T.R.741  i 


G'  By  a  grant  of  a  manor  with  an  ex- 
ception of  the  wastes  they  are  thereby 
severed  from  the  manor,  though  Iha 
copyhold«rs  continue  to  have  a  right 
of  common  thereon  by  immemorial 
custom ;  and  after  a  grant  of  the  soil 
of  those  wastes  to  trusteed  for  the  use 
of  the  copyholders  in  free  Socage,  tlie 
'lands  when  inclosed  will  be  freehold 
and  not  copyhold. 

Kerelt  v.  Jodrell.  2  T.  R.  41 5 

7.  Where  by  the  terms  of  an  inclosure- 
act  for  inclosing  the  Wastes  of  a  ma- 
nor, a  certain  portion  was  to  be  mada 
to  the  lord  in  lieu  of  his  right  and  in- 
terest in  tbe  soil,  and  the  residue  wat 
to  be  allotted  to  the  several  tenants  ia 
fee,  discharged  from  all  customarj 
tenures,  &c.  a  saving  clause,  reserv- 
ing to  the  lord  of  the  manor,  all  seig- 
nories  incident  to  the  manor,  and  all 
rentSy  fines,  services,  kc,  and  all  other 
royalties  and  manerial  jwiadiction$ 
trhatever,  will  not  reserve  mines  under 
those  allotntents  to  the  tenants;  though 
it  appear  that  there  was  a  subsisting 
lease  of  such  mines  at  the  time  the 
act  passed,  granted  by  the  lord  of  the 
manor.  Townley  v.  Gih$on,2  T,  R.  701 

S.  The  owner  of  a  tenement  may  have 
two  distinct  rights  of  common  for  .his 
cattle  levant  and  couchant  upon  such 
tenement  upon  different  wastes  in  dif- 
ferent manors  under  several  lords :  and 
therefore    an   allotment    under    one 

,  inclosure-act  in  lieu  of  his  right  of 
common  upon  one  of  such*wastes  will 
not  do  away  or  lessen  his  claim  for  an 
equal  allotment  with  other  commoners 
under  a  subsequent  act  for  inclosing  tbe 
other  waste. 
Hollhigahead  v.  Walton.  7  E.  R.  485 

9.  There  can  be  no  approvement  by  the 
lord  of  the  manor  in  derogation  of  a 
ri<>ht  of  common  of  Turbary. 
Grant  v.  Gunner  S)^  ah  1  W.  P.T.  435 

10.  Twenty  years  adverse  possession  of 
a  waste  inclosed  is  a  bar  to  the  entry  of 
a  commoner.  Haicke  v.  Bacon.. 

2  W.P.T.  \S6 

1 1 .  An  inclosure  made  from  the  waste 
12  or  13  years,  and  seen  b\  the  stew« 
ard  of  the  same  lord  from  time 
to  time,  without  objection  made,  may 
be  presumed  to  have  been  made  by 
license  of  the  lord;  and  ejectment 
cannot  be  brought  against  the  tenant 
as  a  trespasser,  without  previous  notice 
to  throw  it  up. 

Dot  d.  Fokji  v.  nelson.  1 1  £.  R.  5< 
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III.  Su^'^hanfStit^t  ^  otherwise  injuring, 
>and  the  Remedies  for, 

1.  One  commoner,  who  has  surcharged, 
may  nevertheless  maintain  an  action 
against  another  for  surrharging  the 
common.  Hobson  v.  Todd,  4T.  R  71 

£•  ^.  being  possessed  of  a  quantity  of 
Idnd  in  a  common  field,  and  having  a 
right  of  common  over  the  whole  field, 
and  J?,  having  also  a  right  of  common 
over  the  whole  field,  they  enler  into 
on  agreement  far  their  mutual  advan- 
tage and  convenience,  not  to  exercise 
their  rights  for  a  certain  term  of  years, 
and  each  party  covenant  to  that  effect . 
if,  during,  the  term,  the  cattle  of  B 
come  upon  the  laud  of  ^.,  he  may  dis- 
dbtrain  them  damage  feasant ;  for  ihe 
general  rule  that  one  commoner  cannot 
distrain  the  cattle  of  another  is  super- 
seded by  the  special  agreement,  by 
which,  (with  regard  to  A.,  J  ii.  be- 
came a  stranger. — And  A.  may  in  his 
replication  (in  answer  to  a  plea  pleaded 
(by  B,  of  his  right  of  common,  in 
bar  of  the  cognizance  o{  A.)  set  forth 
the  special  circumstances  of  ihe  agree- 
ment and  covenants,  and  leave  the 
consl ruction  of  them  to  the  court. 

Whiteman  v.  King.     2  II.  B.  4 

3.  \  commoner  r!*nnot  Jaslify  culting 
down  trees  planted  by  the  lord  on  the 
waste  though  there  be  not  a  sullici- 
ency  of  common  left ;  but  his  remedy 
is  by  action  on  the  case,  or  by  assise. 

Sadgrove  v.  Kirbi/.    6  T.  R.  483 
(Affiined  in  Cam.  Scac. 
Kirhy  v.  Sadp^ow.     1  B.  &  P.  1 3.) 

4,  But  if  the  lord  totally  exclude  a  com- 
moner from  the  common,  the  com- 
moner may  do  whatever  is  necessary 
to  let  himself  into  the  common. 

6  T.  R.  485 
$.  The  right  of  commoners  in  a  com- 
mon may  be  subservient  to  the  right 
t>f  the  lord  in  the  soil ;  so  that  the 
lord. may  dig  clay-pits  there,  or  em- 
power others  to  do  so,  without  leav- 
ing sufficient  herbage  for  the  com- 
moners, if  such  a  right  can  be  proved 
to  have  been  always  exercised  by  the 
lord.  Bateson  v.  Green.  5  T.  R.  41 1 
Q.  So  the  lord  may,  with  the  consent 
of  the  homage,  grant  part  of  the  soil 
of  the  comuiou  for  building,  if  he  has 
irtimemoiially  exercised*stich  a  right, 
J^olkard  v.  Hemmett^  Sittings  after  E. 
l6G.  3.C.  B.  5T.  R.417,«. 


7.  The  immemorial  exercise  of  such  # 
right  by  the  lord  is  evidence  that  he 
reserved  that  right  lo  himself  whey  he 
granted  the  right  of  common  to  the 
commoners.  5  T.  R.  4 1 7 

8.  A  commoner  may  maintain  an  action 
on  the  case  for  an  injury  <!oiie  to  the 
common,  by  taking  away  from  thence 
the  manure  which  was  dropped  oil  it 
by  the  cattle ;  thongh  his  proportion 
of  the  damage  be  found  only  to  tlie 
amount  of  a   farthing;  at  least  the 

*    smallness  of  the  damage  found  is  no 
ground  for  a  non-suit. 
Pindar  v.  Wadswarth.  2  E.  R.  1 5  i 


CONSTABLE. 


(And 


and 


see  County  Rate   I, 
Office  l.  2.) 

1.  A  constable  cannot  act  as  such  out  of 
his  particular  district ;  even  ihouph  » 
warrant  is  directed  lo  A.,  constable 
of  B. :  to  C.  and  io  all  other  officers 
of  the  peace,  in  the  county  of  Z>. 
Blatchtr  v.  Kcmp^  cited.  1  H.  B.  1 5, «. 

2.  Qtf.  Whtlher  goods  distraiued  in 
the  parish  of  ^4  ,  can  be  appmised  by 
apprasiers,  &worn  before  the  ronsJable 
of  ihe  parisii  of  B. ;  carh  piirish  being 
in  the  same  hundred,  but  in  diftirent 
divisions;  and  each  hiuiu::  dltl'erent 
coubtubles.  1  U.B.  13 

CONVICTION. 

I.  Evidence,  Statement  of. 

I.  The  mjijti^trates  ouj»ht  to  siatc  in  the 
conviction,  the  whole  of  the  evidence 
for  and  agc'inst  the  defendant. 

H.  V.  Clarke.     3  T.  R.  2:20 

Q,  Where  power  of  conviction  is  by 
statute  given  lo  a  magistrate,  he  is  the 
sole  judge  of  the  weight  of  the  evi- 
dence given  before  him;  and  the 
Court  of  K.  B.  will  not  examine 
whether  or  not  he  has  drawn  a  right 
conclusion  from  the  evidence:  but  if 
no  evidence  appear  in  the  conviction 
to  support  a  material  part  of  the  in- 
formation, the  oourt  will  qussh  the 
conviction,  R.  v.  J.  Smith,  8  T.  R.  588 

3.  Conviction  quashed  because  the  wit- 
ness WHS  not  swoni  and  examined  ia 
the  defendant's  presence. 

R.  V.  T.  $,  Crowther.  1  T.  R.  12i 

4.  It  is  not  sufficient  to  read  over  the 
deposition  of  a  witness  in  the  defend- 
ant's presence.  1 T.  R.  1?5 

5.  But  if  the  defendant  confess  the 
charge,  the  irrfigularitv  is  cured. 

R.v.S.HaiL    lT,R.320 


6.  In  a  conviction,  if  the  defendant  ap- 
pear and  pleady  and  the  evidence  bt> 
given  on  the  same  day,  the  court  will 
intend  that  the  evidence  was  given  in 
the  defendant* 8  presence. 

2T.  R.  18;  7T.  R.  \5<1 

7.  And  this,  even  though  it  be  stated 
that  the  ap^)earance  was  at  A ,  and 
that  the  evidence  was  given  at  J9. 

R.  v.  SivaUow.    »  T.  R.  28  V 
S.  It  is  a  good  objection  to  a  conviction, 
that  it  does  noX  state  (hat  the  evidence 
%vas  given  in  the  defendant's  presence. 

6  T.  R.  75 

9.  Per  I^rd  Kenyon.     Oiie  point  in  the 

caseof/2.v.r/i<^»ip5on('2T.R.  ISanle 
art.  6  )  lias  always  afforded  me  great 
dissatisfaction  ;  namely,  that  the  court 
would  in  any  case  intend  that  the  evi- 
dence was  given  in  the  defendant's 
presence,  without  ils  so  appearing  upon 
the  face  of  the  conviction. 

IT.  R.  618,  «. 

10.  It  is  enough  that  the  conviction  sets 
forth  tliat  the  witness  was  examined 
on  oath,  without  stating  that  the  ma- 
gistrate had  authority  to  administer 
the  oalh.     R.  v,  Pidon.    2  E.  R.  IQj 

11.  Fat*m  of. 

i.  The  Stat.  36  G.  3.  c.  60.  enacting, 
that  no  person  shall  expose  to  sale 
nietat  buttons  marked  with   the  word 

filt  (the  same  not  being  really  gilt). 
nawingXhe  same  nnt  to  be  gih ;  a 
conviction,  charging  that  the  <!efend- 
ants  did  the  act  unlaipfnlly  wwd  frau- 
dulenti//  contrary  to  the  form  of  the 
statute,  is  bad,  without  an  express 
charge  that  tliey  did  it  Icnawlngli/;  and 
such  defect  is  not  aided  by  a  provi^u 
in  ihe'  statute  *•  that  no  conviction 
should  be  set  aside  for  want  of  form, 
or  through  the  mistake  of  any  cir- 
cumstance provided  tlie  material  faclb 
ailed gedvicxe  'proved r  for  this  requires 
all  material  facts  to  be  alledgcd,  and, 
knowledge  is  a  material  fact  to  coo- 
,stitute  the  offence. 

R.  V.  Jukes  Sf  al.     8  T.  R.  53€ 

2.  So  it  is  a  material  fact  that  the  de- 
fendant does  not  come  within  any  ex- 
ception iu  the  enacting  clause,  and 
such  a  defect  is  not  aided  by  the  pro- 
viso.      R,  V.  Jukes ^' al.     ST.  R.  5*2 

3.  A  summary  conviction  for  any  offence 
created  by  statute,  must  negative  every 
exdeptiou  contained  m  the  clause  cre- 


atino:  the  offence. 


♦.  Thonph  it  be  proper  for  a  magistrate 
in  drawing  up  a  couviction  on  a  statute 
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to  stale  the  particular  evidence  of  the 
fact  on  which  his  judgment  is  founded, 
and  not  merely  the  legal  effect  of  such 
evidence,  in  the  words  of  the  statute, 
yet  a  conviction  iu  the  latter  form  is 
valid  in  law :  but  the  magistrate  sub- 
jects himself  to  an  information  if  he  en- 
deavour to  shelter  himself  from,  de- 
tection by  mis-stating  snch  legal  result 
when  the  evidence  would  not  warrant  it. 
/?.  V.  Pearse.    9  E.  R.  358 

5.  It  is  no  objection  to  a  conviclion,  to 
state,  that  the  informer  came  and  gave 
the  justice  to  foe  informed,  Sfc.  in  the 
preterperfect  tense. 

R.  V.S.Hall.     IT.  R.  320 

6.  A  conviction  must  contain  an  adjudi- 
cation, whether  the  punishment  be  or 
be  not  fixed  by  the  statute. 

R.  V.  J.  A.  Hams.    7  T.  R.  238 

7.  Where  a  conviction,  aft^r  setting  forth 
the  evidence,  stated,  "  thereupon  the 
defendant,  on,  ^'C.  at,  S^c.  before  me, 
^c.  by  the  oath  of  one  credible  wit- 
ness, according  to  the  form  of  the 
statute  is  convicted  ;*'  it  was  held  to 
be  an  adjudication  by  the  justice,  that 
he  is  convicted  of  the  offence. 

R.  V.  Thompson.     2  T.  R.  18 

8.  A  commitment  on  stat.  1?  G.  2.ir.  5. 
(the  vagrant  act),  nnist  be  a  commit- 
ment in  execution  [see  BAIL  VII.  7» 
R.  V.  Brookt]t  and  is  therefore  bad  if 
it  merely  state  the  charge,  and  order 
the  party  to  be  committed  fur  safe  cus- 
tody till  the  sessions,  without  convicU 
ing  the  offender  of  the  charge. 

R.  V.  Rodes.  4  T.  R.  220 

9.  Outla\vry  is  a  conviciion  within  the 
meaning  of  14-0.  2.  c.  ().  §  l.  against 
sheep-stealing.  R.vSandell.  4T.R.521 

10.  An  allegation  in  an  information,  that 
the  defendant  bought  "  a  certain  quan- 
tity of  wheat  containing  divers,  to  wit, 
iifleei\  bushels,"  is  suthciently  certain. 

JR.  v.  J.  Arnold.  5  T.  R.  35G 
\\.  A  conviction    on    the   excise  laws, 
against  A.  and  Company,  cannot  be 
supported. 

R,  V.  Harrison  <5>-  Co.  8  T.  R.  508 

12.  Where  justices  of  the  peace  are  re- 
quired by  a  penal  statute  to  distribute 
the  penalty  on  ccmviction  among  cer- 

*  tain  persons  according  to  their  discre« 

tiou,  an  adjudication  that  the  forfeiture 

be  disposed  of  as  the  law  directs,  is  bad, 

and  the  court  will  quash  the  conviction. 

R.  V.  Dimpsey.  2  T.  R.  96' 

13.  In  such  cases  the  justices  ought  to 
adjudge  what  the  several  proportion! 
should  be.  i^, 

n  2 


8T.R.542 
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14.  The  statute  42,  G.  S.  c.  119-  against 
illegal  lotteries,  directing  the  penalty 
to  be  distribtitedy  l-3d  to  tlie  king, 
l-3d  to  the  informer,  and  l-3d  to  the 
person  apprehending  or  securing  the 
offender;  a  conviction  directing  the 
penalty  to  be  distributed  as  the'  law 
directs,  without  ascertaining  to  whom 
the  last  third  is  to  be  paid  (I he  person 
being  uncertain),  is  bad. 

K.  V.  Seal.  8  E.  R.  56  8 
But  it  need  not  appear  that  there  wag  in 
£ict  any  illegal  lottery,  if  it  be  sliewn 
that  the  money  was  taken  for  tbai 
purpose.  ib. 

A  conviction  stated  to  he  uiade  by  jus- 
tices of  the  peace,  kc.  at  the  public 
office  in  Great  Marlhorough^streei , 
&c.  does  not  legally  denote  that  it 
was  made  by  oru^of  the  )iolice  niagi:^- 
tratet  under  the  stat.  42  Gro.  3,  c.  76\ 
&c.  ib. 

15.  Where  an  act  gives  power  to  a  ma- 
gistrate on  a  summviry  conviction  to 
award  the  reasonable  charges  of  Uking 
mdistress.he  mnst  ascertain  tbe  amount 
in  the  conviction ;  and  an  adjudiration 
that  the  defendant  shall  pay  the  rea- 
mmable  charges  of  the  levy  is  bad. 

A.  V.  $ymonds.  I  £.  R.  18f) 

lH.  A  conviction,  adjudging  a  distribu- 
tion of  part  of  a  forfeiture  (which  a 
statute  savs  shall  be  paid  to  the  over- 
seers of  the  poor  of  the  parish  for  the 
use  of  the  poor  of  the  parish)  to  the 
overseers  of  the  poor  of  a  township^ 
car^not  be  supported. 

R.  V.  W.  Priest.  6  T.  R.  538 

17*  Whether  the  conviction  could  be 
supported,  if  it  appeared  on  it  that  the 
township  matntai|ie^  its  own  poor  se- 
parately? Qtf.  6T.J1.  538 

18.  A  conviction  on  the  slat.  5  Geo.  3. 
r.  14.  for  ^hing  without  consent  of 
the  owner,  '*  in  part  of  a  certain  stream 
which  runneth  between  B.  in  the  parish 
of  A,  in  the  county  of  W.  and  C.  in 
the  same  parish  and  county,"  quashed; 
because  it  did  not  appear  th^it  the  in- 
termediate course  of  tbe  stream  between 
the  two  termini  in  )vhiph  the  ofience 
was  alleged  to  be  committed,  was  in 
the  county  of  FT*  and  within  the  juris- 
diction of  the  convicting  magistfate. 
R.  V.  Edwards.  1  E.  R.  "278 

^9.  One  may  be  convicted  on  tbe  stat. 
28  6. 3.  c.  57>  as  the  driver  of  a  stage 
coach,  for  permitting' and  suffering 
beyond  the  proper  number  of  persons 
to  go  upon  the  roof  X)f  it ;  although 
he  ^c  not  state<l  to  be  a  driver  em- 


ployed  by  the  owner,  and  although  be 
did  not  appear  when  summoned  before 
the  maoistrale ;  in  which  case  tbe  2d 
sect,  of  the  act  directs,  that  tlie  owner 
shall  be  liable  to  the  penaltjf  thereby 
laid  on  such  di'iver. 

Hex  v.  Barlcer.  3  E.  R.  S04 

1 8.  Tlie  stHt.  39  &  40  G.  3.  c.  106,  eiH 
acts  that  all  agreements,  ^cc.  in  writing 
or  not,  by  any  journeyman  manufac-i 
turers,  for  controlling  any  persou  car- 
rying on  any  manufacture,  &c.  in  the 
conduct  thereof,  &cc.  shall  be  illegal ; 
and  it  gives  a  summaiy  form  of  con-c 
viction,  in  which  the  offence  b  require  J 
to  be  stated :  held  that  a  ct)uviction4 
allpging  generally  that  the  dt^fendants 
were  concerned  in  entering  into  a  ctr- 
tain  agreement  for  the  purpose  of  cout 
trolling  A.  B.  ifc.  without  slating  what 
the  agreement  >vas,  was  bad ;  even  if 
the  variance  in  stating  tbe  agreement 
to  be  foi'  the  purpose  of  controlling, 
instead  of  for  controlling,  weie  not  fa-: 
tell,         R.  V.  Neild  <S'  fl^  6  E.  R.  4 1 7 

19.  Where  a  penalty  is  \it  be  sued  fuo 
within  a  certain  time  after  the  t^flciico 
committed,  it  nuist  appear  o!i  the  fare 
of  such  couviplion  upon  the  reciti^l  of 
the  evidence  pf  the  witncas  that  tlm 
prosecution  was  in  time. 

R.  V.  Woodcock.  7  E.  R.  )4fi 
And  if  the  witness  be  only  stated  to  havQ 
mentioned  the  month  and  day,  omit- 
ting the  year  in  which  the  offence  wii^ 
committed,  and  there  be  no  reference 
to  connect  it  with  the  true  date,  the 
omission  canuot  be  bupplied  by  any 
presumption,  7  £•  R«  '4h» 

20.  A  conviction  under  the  malt  art  4'> 
G.  3.  f.  38.  §  30.  staling  tbat  J.  F, 
deposed  before  the  justices  as  follows : 
"  that  the  defendant  is  u  maltster,  that 
he,  together  with  one  W.  R.  surveyed 
the  malthouse  of  the  defendant  on  ihe^ 
Vith  of  May  now  last  past,  and  founcl 
a  floor  of  malt  in  operation  very  wet, 
and  the  said  JV.  R.  saith  that  he  sur^ 
veyed  the  said  malthouse  with  tbe  said 
J.  F."  ll  was  objected  that  this  cvi- 
dence  did  pot  prove  the  defeudant  to 
have  been  a  maltster  at  the  time  of  the 
qffence  alleged  to  hare  been  committed, 
for  the  statement  that  the  defendant  i$ 
a  maltster  roust  refer  to  the  day  on 
which  the  witness  was  examined ;  and 
non  constat  that  the  defendant  was  v^ 
inaltster  on  the  12th  of  May,  but  held 
good,  for  the  malthouse  could  not 
have  been  surveyed  if  the  defendant 
l^af]  not  cut^r«^d  it  iw  a  maltster. 

p.  V.  Crisf.  7  E.  R.  ^Sj 
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III.  Game  Lawt, 

1.  In  a  conviction  on  stat.  5  Ann,  c.  14, 
for  killing  game,  the  evldenre  need  not 
negative  every  specific  qualification  un- 
der Stat.  22  &  23  Car.  2.  c.  25. 

/?,  V.  T.  5.  Croiotker.  1  T.  R.  1 25 

tf  In  a  conviction  on  §  4.  of  tbe  stat. 
5  -4«it.  f.  14.  evidence  ihiat  "  the  de- 
fendant kept  and  used  a  gun  to  kill 
and  destroy  tlie  game,"  was  held  suf- 
ficient, lil  V.  R.  Thompson,  2  T.R.  1 8 
But  see  7  T.R.  1 52 :  and  8  T.R.  222 

3,  Proof  that  the  defendant  *'  did  keep 
and  u<:e  a  gun  to  kill  and  destroy  the 
game/'  is  sufficient  evidence  to  sup- 
port a  conviction  on  the  game  laws, 
though  the  witness  add  his  reasons 
for  believing  it,  "  that  the  gun  was 
fired  by  the  defendant,  wlio  was 
walking  about  a  piece  of  ground  at 
//.  with  that  apparent  inlent." 

R.V.Davis.    6T.  R.  177 

ii.  If  a  conviction  before  a  justice  of 
peace  on  the  game  laws  state  that  the 
defendant  was  present  at  the  time 
when  the  information  was  read  and  the 
witnesses  examined,  and  that  when 
called  on  for  his  defi'ure,  he  produced 
no  evidence,  and  di<l  not  require  awy 
'  further  time;  that  is  sufticicnl,  without 
stating  that  he  was  \yrcyioiis\y  summofiefi 
to  anstver,  ^r.  R.v.  Stone.  I  E.  R.  63f) 

Pf  Qu.  Whether  it  be  necessary  for  the 
prosecutor  to  negative  by  evidence,  as 
well  as  in  the  information,  the  qualifi- 
cations of  the  defendant  to  kilt  game? 
— and  Qu.  Wbi^ther  the  negative  of 
$uch  qualifications  must  be  repeated  in 
the  adjudicatory  part  of  the  conviction 
pr  whether  it  be  not  sufficient  to  con- 
vict the  defrndant  of  the  offence  rfore" 
uaid^  referring  to  the  previous  part  of 
tbe  conviction,  which  sets  forth  tiie  in- 
formation in  which  such  quuiifirations 
were  specifically  negatived.  I  E.  R.  6'39 

$.  A  conviction  wherein  the  information 
does  not  negative  the  defendant's  qua- 
lifications set  forth  in  the  statute  22  ik 
23  Car,  'i.  is  bad.     Rex  v.  Jarvis,  Hi!. 
no  Geo.  2.     1  E.  R.6'43,«. 

jr.  A  conviction  in  the  4th  section  of  the 
stat.  5  Ann.  c,  1 4.  for  keeping  a  dog 
and  gun  to  kilt  game,  without  being 
qualified,  must  be  made  within  three 
mouths  after  the  offence  committed  ; 
and  if  the  hearing  of  th^  matter  be  ac)- 
journed  over  that  time,  though  with 
the  consent  of  the  de[t?ndant,  a  con- 
viction afterwards  is  bad, 

^cs  V.  7b%,    3  E.  R,  4^7 


IV.  JLoitcTj/  Acts. 


1.  Conviction  on  stat.  22  0, 3.  €.  47,  for 
insuring  a  ticket  in  the  lottery,  autho* 
rized  by  25  G.  3.  quashed,  because  the 
information  did  not  state  that  the  ticket 
on  which  the  insurance  was  made  was 
a  ticket  in  the  state  loittry. 

R.  V.  Trelaumnj.     1  T.  R,  222 

2.  Conviction  on  the  same  act  quashed 
because  tlie  evidence  did  not  state  the 
offence  to  h;tve  been  commiitcd  where 
laid.        R.  V.  Jefferies.     1  T.  R.  24 1 

3.  Conviction  on  the  same  act  *'  for  the 
said  offence,"  where  there  were  two 
distinct  offences  charged  in  the  infor* 
mation,  was  held  bad. 

JR.  V.  Solomons.     1  T.  R.  24.9 

4.  An  unstamped  agreement  to  sell  a 
share  of  a  ticket  in  the  lottery,  before 
the  tickets  are  deposited  with  the  com-^ 
missioners,  is  within  the  penalty  inflict* 
ed  by  §21  of  that  act. 

il,  V,  Hawkeswoi^h.     1 T.  R.  450 

V.  Sepm^aie  Penalties, 

(And  see  tit.  Gamb,  &  3  T.  R.  509. 
tit.  Literary  Property.) 

1.  Qu.  Whether  a  person  can  be  con- 
victed of  two  distinct  penalties  in  the 
same  information  1  but  if  he  can,  he 
ought  to  be  convicted  of  both. 

IT.  R.249 

2.  A  defendant  may  he  convicted  f if  se- 
veral offences  in  tlio  same  couviclion. 

R,  v.  Swalloiv.     S  T,  R.  28* 

4,  Two  persons  caunot  be  convicted  in 

separate  penaltie^^  under  statute  5  A^m, 

c.  14.  §4.  for  using  a  greyhound  to 

destroy  game. 

R.  v.  Bhasdale.  4  T.  R.  809 
4.  Each  of  several  defendants  convicted 
on  stat.  1  W.  &  M.  c.  18.  for  disturb- 
ing a  dissenting  congreg-ation,  is  liable 
to  the  penalty  of  2o/.  imposed  by  that 
act.  A*,  v.  Hube.    oT.B^.ji't 

VI.  Qnaslting,  or  appealing  from, 

1.  The  court,  on  deciding  on  the  lega- 
lity of  a  conviction,  cannot  take  cog- 
nizance of  auv  fart  contained  in  the 
certiorari  by  which  the  conviction  is 
removed.  R.  v.  J.  Liston.  5  T.  R.  338 

2.  And  therefor^  they  refused  to  quash 
a  conviction  on  stat.  12  G.  2.  c.  28. 
directing  the  penalty  to  be  distributed 
according  to  that  act,  though  it  ap- 
peared in  the  certiorari  that  the  con- 
viction was  made  at  one  of  the  seven 
public  offices  established  by  stat.  32 
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G.  3,  c.  53.  which  directs  that  all 
penalties  levied  by  the  justices  under 
that  act  shall  be  paid  to  the  receivers 
appointed  by  that  act.         5  T.  R.  338 

3.  Qu.  Even  if  that  fact  had  appeared 
on  the  conviction,  whether  it  would 
have  been  a  legal  objection  to  it  ? 

5  T.  R.  341 

4.  The  Legislature  did  not  intend  by 
Stat.  32  G.  3.  r.  53.  to  alter  the  form 
of  conviction ;  and  until  the  convic- 
tion the  receiver  cannot  maintain  an 
action  for  money  had  ^nd  received  to 
recover  the  sum :  ptr  BuUer,  J. 

5T.R.34I 
i.  Ah  appeal  against  a  conviction  on 
Stat.  24  G.  3.  stat  2.  r.  31.  for  not  en- 
tering horses,  &cc.,  must  be  to  the 
quarter  sessions  next  afler  tiie  convic- 
tient  and  not  after  the  execution, 

Prosser  v.  Hi/dn.     1  T.  R.  4 14 

VII.  Surplusage  in. 

1.  Surplusage  will  not  viliate  a  convic 
tion.  4  T..R.  767 

2.  If  a  conviction  under  stat.  31  G.  3. 
c.  21.  .§  4  whicli  enacts  that  all  con- 
victions against  that  act  may  be  made 
out  "  in  the  form  or  to  the  effect  fol- 
lowing" (giving  tlie  form),  contain 
all  the  substantial  parts  of  that  pre- 
scribed, it  is  good,  though  it  also  con- 
tain something  more. 

/2.  V  ./.  Jefferies.     4  T.  R.  7^7 

3.  Where  an  informer  need  not  negative 
any  of  the  exceptions  in  a  statute,  but 
negatives  some  of  llieni  only,  that  pari 
of  the  information  will  be  rejected  as 
surplusage.  1  T.  R.  SCO 

4.  If  the  convicting  mngistrate  give  a 
proper  date  to  the  time  of  tlie  ron 
victioii  upon  tht  face  of  if,  and  after- 
wards add  an  impossible  date  to  the 
time  when  he  set  hi<»  hand  and  seal  to 
the  conviction  (being  before  the  of- 
fence committed),  the  latter  may  by 
subjected  as  surplusage. 

R.  y.Picton.    2  E.  R.  1<)5 

5.  An  information  founded  on  a  penal 
ftattitc  must  negative  the  exceptions  in 
the  enacting  ciause  creating  the  pe- 
nalty, and  also  those  cuntained  in  a 
preceding  section  to  which  the  enact- 
ing clause  refers  in  express  terms. 

ij.  v.  Praittn.    6T.R.  559 


COPYHOLDS. 
I.  Genei'ol  Matters  relating  to. 

1.  One  may  hold  the  prima  tonsura  or 
fore-crop  of  land  as  copyhold  and 
another  may  have  the  soU  and  every 
other  bemtficial  er^oyment  of  it  as  free- 
hold. Stammers  v.  Dixon.  7  £.  R.  200 

2.  The  freehold  of  an  estate  parcel  of  a 
manor  and  demisable  only  by  the  leave 
of  the  lord  passing  by  surrender  ai|d 
admittance  to  hold  to  the  tenant  and 
his  heirs  of  the  lord  by  the  accustomed 
rent,  &c.  is  in  the  lord  and  not  in  the 
tenant  though  not  holden  at  tlie  will 
of  the  lord.        '  Doe  d.  Cook  ttUx.w 

Daniers.  7  E.  R.  298 
3«  Where  the  tenants  of  a  manor,  for-^ 
mcrly  belonging  to  a  monastery,  hold* 
ing  by  border  sernice,  and  the  defence  of 
Tynenwuth  Castle,  under  copy  of  court 
roll,  and  whose  estates  passed  byswren- 
dcrand  admittance,  shewed  in  evidence 
by  ancient  surrenders,  admissions.  Ex- 
chequer decrees  between  the  lords  and 
tenants,  and  by  an  iuquiution  of  the 
jury  at  the  court-baron  of  the  lord ; 
that  they  were  copyholders  of  inherit 
tafice,  Vfith  fines  certain,  hoidmgtfcc<^- 
ding  to  the  custom  of  husbandry  of 
the  manor  Cor  accordtng  to  tlie  cus* 
torn  of  the  numor  generally,)  without 
stating  them  to  hold  at  the  will  of  the 
lord:  admitting  this  evidence  to  out* 
weigh  proof  of  minister's  accounts ;  a 
grant  of  the  manor  from  the  crown  in- 
cluding these  estates  under  the  name  of 
tenements  of  husbandly ;  subsequent 
mesne  conveyances  reserving  the  coaU 
mines,  &c.  in  certain  districts;  and  mo- 
dern adniis'iions  (including  admbsions 
of  the  several  tenants  to   the  estate 
immediately  in  question):  in  all  which 
they  were  stated  to  hold  at  the  will  (^ 
the  lord  as  well  as  according  to  the 
custom  of  husbandry  of  the   manor, 
&c. ;   yet  as   there   was  evidence  for 
more   than  a  century  past  that  the 
lord  had  leased   tlie   coal  and  lime** 
stone    under   the  copyhold  lands  ia 
different   parts    of  the    manor,   and 
had  received  rent  fur  the  same ;  and 
that  the  lessees  of  the  lord,  and  not  the 
tenants  had  taken  the  coals  and  lime- 
stone ;  the  Court  of  K.  B.  held  that 
snch  acts  of  ownership  explained  the 
nature  of  the  tenure,  according  to  the 
custom  of  husbandry  of  the  manor,  &c, 
and  shewed,  iii  aid  of  the  other  evi- 
dence, that  the  freehold  was  in  the 
lord,  and  not  in  the  tenants.     And  at 
any  rate  the  evidence  preponderating 
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•o  much  in  favour,,  of  the  lord,  the 
Court  of  K.  B.  %voiilil  not  disturb  a 
verdict  given  for  him. 

Braum  v.  Ratclins.  7  E.  R.  409 
4.  One  who  has  a  piimd  facie  title  to  a 
copyhold  is  entitled  to  inspect  the  court 
rolls,  and  take  copies  of  them,  so  far 
as  relates  to  the  copyhold  claimed, 
though  no  cause  be  depending;  for  it 
at  the  time.  K.v.  Lucas.    10E.R.235 

II.  Customs  relating  to. 

1.  Custom  is  the  very  essence  of  a  co- 
pyhold ;  and  if  the  custom  be  silent, 
the  coomfion  law  mast  regulate  the 
course  of  descent.  Denn  d.  Godwin 
Sp  aL  y.  Spray.  1  T.  R.  474 
(And  see  1  T.R.  466.  tit.  Custom.) 

2.  A  copyhold  cannot  be  created  by 
operation  of  law,  but  must  have  been 
demised  and  demisable  by  copy  time' 
out  of  mind. 

Revellv.  Joddrell.  2  T.  R.415 1^-705 

3.  If  there  be  a  custom  within  a  manor 
fur  a  lord  to  grant  partels  of  the  waste 
by  copy  of  court  roll,  the  premises 
gtanted  in  that  mode  are  well  described 
as  copyhold  premises,  though  the  date 
of  the  grant  be  modern. 
\A.Nortkwick\.Stanway.  3B.&P.346 

4.  A  lord  of  the  manor  caimot  seize  a 
copyhold  estate  as  forfeited  pro  dcjcctu 
tenentis,  without  a  custom. 

Roe  d.  Tarrant  v.  IlelUer.  3  T.  R.  1 62 

5.  Therefore,  where  on  the  death  of  a 
copyholder  of  inheritance,  the  lord, 
after  three  proclamations  for  the  heir 
to  come  in,  seized  the  estate  into  his 
hands,  and  afterwards  granted  it  in 
fee  to  another,  the  court  considered 
it  as  tin  absolute  seizure^  and  conse- 
quently irregular,  there  being  no  cus- 
tom to  warrant  it ;  and  being  irregu- 
lar as  an  absolute  sei2ure,  it  could  not 
afterwards  be  set  up  by  the  lord  as  a 
seisure  quousque,  3  T.  R.  1 62 

(•  Under  a  grant  by  copy  of  court-roll 
of  a  reversionary  estate  to  A:  (who 
bad  before  a  life-estate  in  the  premises) 
habendum  to  him  for  the  lives  ofB,  and 
€.,  his  grandsons,  during  the  life  of 
tither  of  them  longest  living ,  successive' 
fy,  according  to  the  custom,  &c.  reserv- 
ing a  heriot  and  6s.  rent;  A.  alone 
takes  the  legal  estate  in  reversion,  and 
Ii6t  the  cestvy  que  vies;  there  being  no 
custom  to  enable  them  to  take;  al- 
though' tliey  were  stated  to  be  admitted 
tenants  in  reversion. 

And  though  in  consideration  of  the  fine 
paid  by  the  grandfather,  the  lord  suf- 


fered the  first  in  succession  of  the  cestuy 
que  vies  to  enter  as  tenant  upon  the 
death  of  his  grandfather,  and  received 

,  the  6«.  rent  from  him  till  his  death ;  yet 
he  not  dying  seised  of  the  legal  estate^ 
his  widow  could  not  claim  her  fr«e 
bench  according  to  the  custom. 

Nor  dii  such  receipt  of  rent  from  the 
cestuy  que  vie  constitute  a  tenancy  from 
year  to  year,  so  as  to  entitle  his  widow 
to  notice  to  quit,  the  rent  not  being  re- 
ceived as  between  landlord  and  tenant, 
but  attribntubic  to  another  considera- 
tion. Hight  d.  77ie  Dean  and  Chapter 
of  Wells  V.  Bawden.     3  E.  R.  260 

7.  Devisees  of  a  copyhold  holding  as 
tenants  in  common  have  several  estates 
to  which  they  must  be  severally  ad- 
mitted ;  and  for  which  several  services 
are  due  to  the  lord:  and  several  heriots 
on  the  death  of  each  tenant :  and  the 
muliiplication  of  heriots  and  fees  on 
admission  still  continues,  notwithstand- 
ing the  reunion  of  the  same  land  after- 
wards in  one  person  ;  the  estates  or  in- 
terests in  the  land  once  divided  in  se- 
veralty continniitg  several. 

Attree  v.  Scutt,     6  E.R.  476 

8.  Ancient  admissions  by  (he  description 
of  tres  acras  praii,  may  only  carry  tbe 
fore  crop,  or  prima  tomura,  if,  in  fact, 
no  more  has  ever  been  enjoyed  under 
such  admissions. 

Stammet^s  v.  Dixon.  7  E.  R.  200 

9.  Where  three  lives  in  a  copy  are  to  take 
successive,  and  a  flither,  the  sole  pur* 
chaser,  puts  in  the  lives  of  himself  and 
his  two  sons,  in  general  the  sous  shall 
tuke  beneficially,  unless  it  appear  by 
any  concurrent  act  of  the  falber  that 
he  did  not  so  intend  it ;  as  by  taking  at 
the  same  court  a  licence  from  the  lord 
to  himself  and  his  mother  (who  had 
her  free  bench)  to  lease  for  70  years. 
In  which  ca^^e,  if  the  father  afterwards 
lease  by  way  of  mortgage  pursuant  to 
such  licence,  and  there  be  a  custom  in 
the  manor  for  the  first  taker  to  dispose 
of  the  estate  as  against  the  other  lives, 
such  custom  may  operate  to  devest  the 
legal  estate*  of  the  lives  in  reversion, 
and  give  it  to  the  lessee ;  or  if  that 
were  doubtful,  or  if  the  licence  of  the 
lord  mi<;ht  be  construed  to  extend  only 
to  the  first  laker  of  the  new  i^opy joint- 
ly  with  his  mother,  and  the  first  taker 
n/one  executed  such  licence  after  her 
death  ;  yet  a  court  of  equity  (even  if 
the  surviving  life,  the  son,  succeeded 
at  law  on  his  first  legal  titled  would 
ma^e  (he  son,  the  surviving  life,  con- 
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irey  to  his  father's  testcc  and  pay  all 

the  costs  in  law  and  equity.     Sivtft  d. 

Farr,  v.  Davis.    8  E.  R.  354.  n. 

10.  A  eopyhold  having  descended  to  a 
wife  as  heir  at  law,  who  died  before 
admittance,  having  first  borne  a  child 
to  her  husband,  which  died  an  infant, 
tlie  husband  was  held  entitled  to  hold 
for  his  life,  in  the  nature  of  a  tenant  by 
the  curtesy  of  England,  according  to 
the  custom  of  the  manor;  though  the 
only  evidence  of  such  custom  on  the 
rolls  wa9  three  instances  of  husbands 
admitted  as  tenants  by  the  durtesy,  ac* 
cording  to  the  custom,  whose  re>pec- 
tive  wives  had  been  admitted  during 
their  Ifves ;  the  title  of  a  wife  claiming 
as  heir  by  descent  being  complete  with 
out  Adnuttance,  by  the  general  law  of 
copyhold,  and  the  title  of  a  tenant  by 
the  curtesy  living  also  by  operation  of 
law.     Doe  d*  Milner  v.  Brightteen. 

lOE.  R.583 

1  l.And  having  such  good  title  to  the  pos- 
session as  tenant  by  the  curtesy,  his 
possession  of  the  copyhold  afti*r  his 
wife's  death  will  be  referred  to  that, 
and  not  to  any  adverse  title :  though 
he  were  admitted  after  his  wife's  death 
to  hold  to  him  pursuant  to  the  settle- 
ment, by  which  the  estate  of  the  wife 
was  linnted  to  the  survivor  in  fee ;  so 
as  to  let  in  the  title  of  the  lieir  at  law 
of  the  wife  in  ejectment  brought  wilh- 
in  20  years  alter  thelmj^band's  death,  ib, 

H.And  though  l-3d  of  the  copyhold  had 
been  settled  many  years  before  upon 
a  third  person  for  life  ;  btit  no  surren- 
der having  been  made  to  the  trustees 
under  the  set tiementf  the  lf*ga1  estate 
had  remained  in  the  heirs  of  the  tenant 
last  seized  and  admitted;  and  the 
steward  of  the  manor  appointed  by  the 
heir  at  law  and  her  husband  had  in  his 
accounts  after  the  wife's  death  (which 
was  evidence  of  his  hanng  done  the 
same  in  her  lifetime)  for  above  ^Oyeam 
back,  debited  himself  with  the  receipt 
of  2-3ds  of  the  rent  for  the  husband 
on  account  of  his  wife,  and  the  re- 
maining l-3d  for  such  other  person 
claiming  under  the  settlement:  yet 
such  payment  to  the  latter  must  be 
taken  to  have  been  made  by  the  con- 
sent of  the  person  entitled  at  law  to  the 
whole;  so  as  to  do  away  the  notion  of 
an  adverse  possession  by  the  husband 
of  that  l-SUy  distinct  from  his  posses- 
sion of  the  other  2-3dHf  as  tenant  by 
the  curtesy  after  his  wife's  death ;  in 
answer  to  a  claunby  the  heir  at  law  of 


the  wife  against  tlie  devisee  of  the  hu^ 
band  who  set  up  an  adverse  possession 
for  above  20  years  after  the  wifeV 
death.  ib^ 

Nor  will  any  release  from  the  heir  at  law 
living  at  the  time  of  such  curtesy  es^ 
tate  be  presumed  during  that  period ; 
nor  aHer  his  death  from  the  present 
heir  at  law,  who  might  be  called  upoii 
in  equity  to  discover  it,  if  given ;  though 
such  release  if  proved  or  presumed 
would  bar  the  copyholder's  claim,     ib* 

III.  Enfranchisement  of. 

I4  The  enffTinchisement  of  ,a  copyhold 
may,  upon  proper  evidence?,  be  presum-> 
cd  even  against  the  crown.  And  where 
a  surrender  had  bfeii  made  to  church- 
wardens and  their  successors  in  1 635, 
without  naming  any  rent :  but  in  1649 
the  parliametitartf  fvrvey  charged  the 
.  churchwardens  with  6d.  rent,  under  the 
head  of  **  fveefioid  rewXs;*'  and  there 
was  no  evidei}ce  of  any  different  rent 
having  been  paid  since  that  time,  and 
receipts  had  been  ghed  for  it,  as  for  a 
firehotd  rent,  by  the  sTrward  of  the 
manor:  held  that  this  was  evidence  to 
be  submitted  to.ajury,  on  which  they 
might  presume  a  grant  of  enfranchise- 
ment, although  the  manor  had  conti«* 
nued  out  in  lease  from  l)efore  }6^G  to 
1804-;  and  though  a  tablet  of  paro- 
chial benefactions,  at  least  as  old  as 
1606',  which  was  suspended  hi  the  pa- 
rish rhnrch,  noticed  the  gift  of  the  copy- 
hold by  surrender,  but  did  not  notice 
anv  enfranchisement  of  it. 
Roe  d.Johmons.Ireland.  11  E.  R.  CSO 

JV.  FirtcB  on  Admi88ii>n. 

1.  A  covenant  made  by  a  copyholder 
with  a  stranger  to  assign  and  surrender 
his  copyhold  to  him,  which  covenant 
is  afterwards  presented  by  the  homage, 
does  not  give  the  lord  any  right  to  a 
fine,  R.  v.  Ihndon  (Lord  ef 

Manor).  2T,R,  484 

2.  A.  a  copyholder  covenants  to  assign 
and  surrender  to  B.,  which  covenant 
16  presented  by  the  homage,  but  before 
any  surrender  B.  assigns  his  uitercst 
to"C.,  to  whom  A.  surrenders ;  C.  bar 
a  right  to  be  admitted,  on  payment  of 
a  fine  for  his  own  admittance  only. 

2  T.  R.  48* 

3.  A  covenant  to  surrender  a  copyhold 
to  a  purchaser,  and  to  make  and  do 
all  acto,  deeds,  &c.  for  the  perfect  sur.- 
rendering  and  assuring  the  premises  at 
the  costs  and  charges  of  the  selleri  li 
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not  broken  by  non  payment  of  the  fine 
to  the  lord  on  the  admission  of  the  pur- 
chaser ;  for  the  title  is  {Perfected  by  the 
admittance  of  the  tenant,  and  the  fine 
is  not  due  till  after  the  admittance, 

Graham  v.  Sime.     I  E.  R.  6'32. 

4*  If  an  assessment  of  a  copyhold  fine  be 
entered  in  the  court  rolls  as  of  100/. 
but  that  otit  of  especial  favour  the  lord 
renntted  40l,  and  Uiereby  reduced  it 
to  6*0/.,  and  the  lord  sued  for  the  line, 
»nd  the  jury  finding  the  annutil  value 
of  the  premises  30/.»  give  a  vfrdict  for 
6*0/.,  the  lord  canuot  retain  the  verditi 
for  the  simi  actually  due,  but  must 
make  a  new  assessment ;  the  old  assess- 
ment, notwithstanding  tlje  remitter, 
being  in  law  an  i^ssessuirnt  as  of  lOU/. 

3  B.  &  P,  346 

5.  The  lord  may  recover  from  a  copy- 
holder the  fine  assessed  by  him  on  ad- 
mittance, uot  exceeding  two  years  value 
of  the  tenement,  although  there  be  no 
entry  in  the  a6i>es>>ment  of  such  fine  on 
the  court  rolls,  but  only  a  demand  of 
such  a  sum  for  a  fine  after  the  value  of 
the  tenement  had  been  fonnd  by  th»- 
homage.     Ld,  Norikwick  v.  Stamvay. 

6  E.  R.  h(y 

V.  Forfeiture  of, 

I  •  If  one  of  several  corheirs  of  a  copy* 
holder  b^  a  femme  covert  at  the  time  of 
the  ancestor's  death,  and  the  lord  seize 
the  whole  estate  (in  default  of  the 
heir's  not  coming  in  to  be  admitted 
after  three  proclan^tious),  without  first 
appointing  an  attorney  or  guardian  for 
the  femme  covert,  according  to  the  re- 
quisites of  Stat.  8,  G.  1.  c.  ?<).  a  seizure 
of  the  u?AoZr  estate  is  irregular,  though 
it  be  not  known  to  the  lord  that  one  of 
the  heirs  is  a  femme  covert. 
Roe  d.  Tarrant  v.  HeJlier.  ST.  R.  1 62 

$.  A  forfeiture  by  a  copyholder's  levy- 
ing a  fine  may  be  waived  by  the  lord. 

3T.R.  162 

3.  A  forfeiture  of  a  copyhohi  estMte  can 
only  be  taken  advantage  of  by  him  who 
is  lord  at  the  time  of  the  forfeiture,  ex- 
cept in  those  cases  where  the  act  of  for- 
feiture dest  roys  the  estate.    3T.  R .  1 62 

^.  A  fine  levied  by  a  copyholder  who  con- 
tinues ill  possession^  is  void  as  against 
the  lord.  3T.  R  1^2 

5.  Whether  the  lord's  right  of  entry  for 
a, forfeiture  b  not  barred  aAer  20  years 
by  the  statute  of  limitations?  Qu. 

3T.R.  162 

64  The  proclamations  need  not  enume- 
rate the  foriicular  estate  of  which  tlir 
tenant  died  ieised.  ;^T.  U  l6'.> 


7.  Nor  is  it  necessary  they  should  be 
proved  by  vivA  voce  testimony ;  the 
entry  in  the  court* rolls  is  sufficient. 

3  T.  R.  162 

8.  A  copyholder  demised  for  one  year, 
and  from  thence  from  year  to  year  for 
the  term  of  13  years  more,  if  the  lord 
would  licentiCy  and  so  as  the  sameskould 
not  he  liable  to  forfeiture:  held  that  the 
licence  of  the  lord  was  a  condition  pre- 
cedent to  the  lease  for  the  further  term 
of  13  years;  and  the  lord  having  given 
notice  that  he  would  not  give  such  li- 
cence, the  assignee  of  the  lessor,  to 
whom  the  premises  were  sMrrendered, 
was  holdeu  entitled  to  recover  in  eject- 
ment against  the  tenant  after  six  months' 
notice  to  quit :  although  it  appcHrerl 
that  sncii  surrenderee  was  a  trustee  for 
the  lord  (thereat  purchaser),  who  had 
notice  of  the  terms  of  the  demise  when 
he  purchased,  with  an  exception  in  the 
contract  of  purchase,  of  all  subsisting 
leases,  and  afterwards  accepted  of  quit- 
rent  from  tlie  tenant ;  the  consideration 
of  these  latter  circumstances  belonging 
to  a  court  of  equity.     Doe  d,  Nnnn  v. 

Luff  kin  4-  al.  4  E.  R.  22 1 

9.  The  same  case  being  sent  by  tJie  Lord 
Chancellor  for  the  opinion  of  the  Court 
of  C,  P*,  with  the  additiohdl  tact,  that 
the  lessor  had  covenanted  that  the  lessee 
should  quietly  enjoy  during  the  term; 
that  court  certified  their  opinion ;  that 
the  ejectment  would  lie;  and  that  no 
action  would  lie  on  the  covenant  for 
quiet  enjuymentf 

LnffkinS^aL v.NunnS^aL  N.R.163 
|0.  Where  a  copyholder  in  fee,  who  had 
paid  a  fine  on  bis  original  admittance, 
surrendered  to  the  use  of  himself  for 
lift',  remainder  to  his  wife  for  life,  rcr 
mainder  over :  on  which  surrender  and 
rcradmittance  no  new  fine  was  paid ; 
and  by.  the  custom  a  remainder- man 
coming  into  possession  on  the  death  of 
tenant  for  life  must  be  admitted  and 
pay  a  fine :  held,  that  such  a  custom 
is  good  ;  and  that  on  the  death  of  te- 
nant f(»r  life,  the  next  in  remainder  not 
coming  in  to  be  admitted  and  pay  his 
fihe  after  proclamations  made  an<l  pre- 
sentment by  the  jury,  the  lord  nuiy 
seize  quousque  the  tenant  comes  in,  and 
maintain  ejectment  to  recover  the  pos- 
session in  the  mean  time.  And  such 
proclamations  being  \n  general  tenns 
for  any  person  to  come  in  aiid  make 
title,  ific.  and  the  presentment  of  de- 
fault being  also  general,  are  good ; 

I'    though  the  person  next  in  remahider 

'  S 
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were  known  nxidnamed  io  the  surrender 
DoedAVhithreadyJenney.  5E.R.225 

3  ] .  Enlries  on  the  rolls  of  a  nunor  court, 
of  admissions  of  tenants  in  remainder 
after  the  determination  of  the  estate  of 
the  last  tenant's  ividow,  who  held  dur- 
ing her  chaste  viduity,  are  evidence  of 
a  custom  for  the  widow  to  hold  on  that 
condition,  so  as  to  maintain  ejectment 
against  her  as  for  a  fi>rfeiture,  on  proof 
of  her  incon|iuence ;  although  there 
were  no  instances  in  fact  slated  on  the 
rolls  or  known  of  such  a  forfeiture  hav- 
ing been  enforced.    Doedem,  Askewv. 

Askew.     1()E.R.620 

12.  A  copyholder  licensing*  his  lessee  to 
commit  waste,  on  condition  of  his  doing 
a  subsequent  act  to  dinnni»h  the  da- 
mage thereby  <iccasioned,  cannot  eject 
him  ft)r  a  forfeiture  incitrre<l  by  hi? 
committing  the  waste  b  iihout  perf'omi- 
ing  the  subsequent  act. 

Vae  d.  Woody. Morris.  CW.P.T.52 

VI.  Surrender,  Effect  of. 

1.  The  title  to  copyhold  lands  relate^ 
back  from  the  time  of  the  admittance 
to  the  surrender,  as  against  h|I  |)er!ion«k 
hut  the  lord ;  so  that  the  surrenderee 
may  recover  ui  ejectment  against  the 
surrenderor  on  a  demise  laid  between 
the  times  of  surrender  and  admittance. 
Jloldfast  4'  WooUans  v.  Chpham, 

1  T,  R.  600 

t.  The  surrenderor,  hefore  admittance, 
is  considered  as  a  trustee  for  the  sur- 
renderee; and  as  between  them,  ad- 
mittaqce  ^not  at  all  necessary  to  main- 
tain ejectment*  l  T.  R.  (Joo 

3.  SVhether  the  surrenderee,  before  ad- 
mittance, can  recover  against  the  lord, 
or  a  stranger  1     Qu.  \  T,  R.  600 

4.  In  order  to  effectuate  the  intention  of 
the  parties,  the  court  will  construe  the 
word  "  Of'*  to  mean  "  and*'  as  well  in  a 
surrender  of  copyhold  premises  as  in  a 
will.    Wright  v.  Kemp.    3  T.  R.  470 

5.  Theref  >re  ^'here  the  surrender  was 
to  the  surrenderor  himself  for  his  life, 
and  after  his  ti^cease  to  his  widow  dm* 
rante  mduiiaicp  and  upon  her  decease 
or  marriage,  to  W.  Wattis  for  life,  re- 
mainder to  the  issue  of  his  body ;  with 
a  proTiso  that  in  case  W.  W,  should  die 
in  the  lifetime  of  the  surrenderor,  or 
without  issue, ^r.  remaii^((er  to  thesur- 
Tenderer's  right  heirs;  the  i$$ue  pfW. 
JV.  were  held  entitled  to  the  premises 
after  the  death  of  the  surremleror  and 
liis  widow,  although  W.  W.  died  in  the 
lifetime  of  the  si^rrei)df|ror|  3T.lt47P 


6.  A  surrender  of  copyhold  lands  to  the 
use  of  a  will,  only  operates  on  the  estate 
which  the  surrenderor  has  at  the  lime 
of  the  surrenfler, 

Doed.Ibbotv.Coioling.    6T.R.63 

7.  And  therefore  if  a  copyholder,  having 
an  estate  pur  autre  mV,  surrender  all 
his  estate  in  possession,  remainder,  o|* 
expectancy,  to  the  use  of  bis  will,  and 
afterwards  take  the  tee  by  descent,  an<f 
then  dispose  of  the  fee  by  will,  the  fee 
will  not  pass  by  it. 

[See  tit.  Detisb.]  6  T.  R.  63 

8.  Till  the  admittance  of  the  surrenderee 
of  a  copyhold  upon  martgage  the  sur- 
renderor continues  the  legal  tenant,  and 
he  cannot  devise  the  equity  of  redemp- 
tion even  after  the  surrender  lyade, 
without  a  new  surrender  to  the  u^e  of 
his  will,  but  the  legal  c^tute,  which  on 
his  death  descends  to  hts  heir  at  law* 
will  carry  the  equity  of  redemption a!sa 
to  the  heir  in  respect  totbemort^^agee. 

Doe  d.  Shewen,  lVkif>u\  v.  IVropt^ 

3  1-..  R.  132. 

9.  A,f  a  copyholder  for  life,  reojainder 
to  JB.,  surrenders  his  own  and  Ii.*s  es- 
tate (over  which  latter  he  had  no  cou~ 
troni,  and  by  which  he  let  m  i^.'s  re- 
mainder), and  takes  a  new  copy  fbr  the 
lives  of  hiniiiC'lf,  C,  and  fi.,  si|cce:»- 
sively ;  and onyl, s  death,  after 20year!| 
had  run  against  B.,  B.  enters  on  the 
possession  then  vacant :  held  th^t  'd% 
against  C,  «ho  had  no  possession  and 
no  title,  B.  might  defend  his  legal  title, 
coupled  with  |)ossession,  in  ejectment; 
however  20  years  adverse  possession 
by  A.  might  have  barred  ^.'s  posses- 
sory right  agninst  him  ;  or  might  have 
disabkd  £.,  if  he  had  contiimed  ou| 
of  possession,  from  recovering  in  eject-? 
ment.        Doe  v.  Beade,    S  E.  R.  35$ 

10.  John  Leaiund  surrendered  a  copy- 
hold in  his  occupation,  to  the  use  of 
Joseph  Lealand  and  John  LeaUnd  hi& 
son,  for  their  liye<«  and  the  life  of  the- 
survivor;  remainder  to  the  heirs  of  the 
body  of  the  said  John  Lealand,  son  cf 
Joseph  L.;  remainder  to  the  right 
heirs  of  the  said  J<>hn  Lealand  :  held, 
that  Aie  ultimate  remainder  whs  meant 
for  the  right  heirs  of  John  the  surrenr 
deror  ;  as  well  because  John  (he  sur^ 
renderee  is  before  descril>ed  with  the 
addition  of  the  son  of  Joseph ;  as  of 
the  manifest  futility  of  giving  John  tho 
0trrendereo  an  estate  fflf/,  and  after- 
wards a  fee  in  succession.  Though  if 
the  fonstvuclipii  had  cyei^  hefo  l«ft 
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^doubtful,  the  nltimate  remainder  would 
have  continued  in  the  stirrcnderar. 
Roe  d.  UiKknall  v  Foster.  9  E.  R.  405 
i  1.  Devi:(«es  of  contingent  reinaiudcrs  in 
a  copyhold,  not  beinj:  in. the  seisin, 
f-ainnot  make  a  surreuJvr  of  their  iute* 
re^ft ;  nor  will  such  a  surrender  0|)erate 
by  esUipel  agninsr  the  parties  or  their 
heirs.  Doe  d.  Biackxll  and  at.  v. 

Tomkins.  1 1  £.  R.  1S5 

12.  A  surrender  out  of  court  to  the  use 
of  his  will,  made  by  tlie  surrenderee  of 
a  copyhod  before  his  admittance,  is 
absohitely  void  and  of  o6  effect,  and 
cannot  l>e  niadr  good  by  his  subsequent 
admittance   boe  d.  Tojield,  v.  Tofield. 

llE.  R.  246* 

13.  A  Copyholder  surrenders  "his  copy- 
bold  cotiage  with  a  croft  adjoining' 
Wk(\  a  common  righf,  &c.  belonging 
to  the  same  •*  all  tohich  premises  (as 
the  surrender  described)  tcere  then  in 
Ais  own  possession:**  and  on  the  same 
day  he  devises  •«  all  his  copyhold  cot- 
tage and  premises  then  in  his  own  pos- 
sesion" In  fact  the  croft,  between 
which  and  the  cottage  and  garden  there 
was  only  a  gooseberry  hedge,  was  in 
the  actual  occupation  of  a  tenant  at  the 
liiue.  Yet  the  Court  of  K.  B.  held, 
that  the  whole  passed  undtr  the  de- 
scri))lion  of  ••  all  his  copyhold  cottage 
and  pfTmises ;"  the  words,  "  then  in 
his  own  possession"  being  merely  a 
mistaken  description,  following  the  mi-*-, 
iHke  of  the  surrender,  which  mentions 
the  croft  with  tlic  rest  as  then  being  in 
his  possesskin.     Goodright  d.  Lamb  v. 

Peers.     1 1  E.  R.  58 

Vll.  Timber, 

1.  TVliere  a  copyhold  is  gran'cd  for  three 
Jives  to  a  man  and  his  heirs,  and  he 
Juts  no  power  of  compelling  the  lord  to 
tenew,  on  the  fdlli»;g  U%  of  the  lives, 
the  copyholder  cannot  cut  timber 
growing  on  the  estate. 

Mardiner  v.  Elliot,    2T.  R.746 

2.  Secus^  if  the  copyholder  ha^  a  power 
of  xioniinating  his  successor*.  2T.R.746 

^-  Wliere  a  copyhoMcr'of  inheritance, 
having jjowerty  cu^om  to  cut  timber, 
surrendered  to  the  use  of  his  will,  and 
devised  to  A.  for  life,  without  impeach- 
ment of  waste,  with  remainders  over, 
though  there  was  no  instance  in  fact  of 
a  copyholder  for  life  in  the  manor  cut- 
ting  timber;  vet  the  right  being  an- 
nexed  to  the  fee  mA  inheritance,  the 
copyholder.  JB  «?«,  in  car\ing  out  his 
<^t«t^  4B*j  make  a  tenant  for  life  di»- 
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punishuble  of  waste;  and  at  any  rate, 
the  lortl  cannot  enter  upon  the  copy- 
holder for  life's  estate,  as  for  a  for- 
feiture, upon  his.cutting  timber;  for  the 
injury,  if  any,  is  to  the  remainder- man 
of  the  inheritance.    Denn  dfJoddrclx^ 

Johnson,  10E.R.2()(> 

4.  Where  copyholder  for  life  cut  trees, 
though  none  were  appie<|  to  the  repair  1 
of  the  premises  till  several  mouths  after, 
and  after  ejectment  brought  as  for  a 
forfeiture,  and  most  of  them  still  re* 
mained  unapplied,  but  parts  of  the 
premises  were  still  out  of  repair ;  it  is 
a  question  for  the  jury  whether  they 
were  cut  horn  fide  for  the  purpose  of 
repair,  and  were  in  a  course.of  applica- 
tion for  that  purpose :  and  there  being 
no  evidence  that  tliey  were  to  be  ap- 
plied to  any  other  purpose,  the  Court 
of  K.  B.  refused  to  set  aside  a  verdict 
for  the  defendant. 

Doe  d.  Foley  v.  Wilson.  1 1  iE.R.  56 

CORQNERS. 

1 .  The  coroners  of  franchises  that  do  not 
contribute  to  the  county  rates,  are  not 
entitled  to  the  fees  given  by  stait.  25 
G.  2.  c.  29«  or  to  any  fees  to  be  paid 
by  the  county.     R.  v.  The  Justices  of 

W.  R.  Yorkshire.  7  T.  R.  52 

2.  A  mandamus  to  the  justices  in  sessions^ 
to  allow  an  item  of  charge  in  the  coro- 
ner's account,  refused ;  because  the 
justices  were  of  opinion,  under  the  cir- 
cumstances, that  there  was  no  ground 
to  suppose  that  the  deceased  had  died 
any  other  than  a  natural,  though  a  8ud« 
den  death ;  and  therefore  that  the  in- 
quisition had  not  been  duly  taken  ;  and 
the  Court  of  K.B.  seeing  no  reason  for 
interfering  with  that  judgment. 
R.y.TheJusticesof  Kent,  llE.R.229 

CORPORATIONS. 

I.  Bye-Laws ;  of  their  making,  and  of 
actions  on  them, 

1.  A  bye  law  may  be  good  in  part  and 
bad  in  part,  where  the  two  parts  are 
entire  and  distmct  from  each  other. 
R.  V.  Faversham  Fishermen  Company, 

8  T.  R.  .356 

2.  A  corporation  created  by  letters  patent, 
with  a  power  of  making  the  bye-laws» 
cannot  make  any  laws  to  incur  a  for- 
feiture.       Kirk  w.  Nowill.  1T.R.II8 

5.  Neither  can  a  corporation,  created  bj 
act  of  parliament,  unless  such  a  pow^r 
be  expreuly  given.  1  T.R.  1 1 9 
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4.  A  corporation  caonot  make  a  bye-law 
coiitrary  to  their  constitution. 

6T.R.736 

5.  Therefore,  where  a  charier  directed 
the  election  of  senior  bailiflF  to  be  made 
by  a  majority  of  a  select  body,  a  bye- 
law  giving  a  casting  vote  to  the  pre- 
sidiitg  officer  in  case  of  an  equality  of 
votesy  was  held  to  be  bad. 

R.v.Ginever.    6T.R.73? 

6.  A  charter  giving  the  right  of  elcrting 
an  alderman  to  the  mayor  and  bur- 
fosses  at  large  from  themselves,  a  bye- 
law,  stated  to  be  made  in  1577s  by  the 
then  mayor  and  burgesses,  btit  not  now 
extant  in  icriting,  whereby  the  riglit 
of  electing  was  restrained  to  "  the 
uiayot*  and  certain  of  the  bnrgesses  of 
the  town,  viz.  the  recorder,  aldermen, 
coroners,  common  council  men,  and 
such  of  the  burgesses  of  the  said  town 
as  had  served  or  did  serve  the  office  of 
chamberlain  or  sheriffof  the  said  toi^n 
and  called  the  livery  or  clothing  bur- 
gesses for  the  timf>  bein^,  or  so  many 
of  them  as  should  be  (My  assendffed 
together  C^)r  that  purpose,  whereof  tlu' 
mayor  to  be  one,  or  the  major  part  of 
them,"  was  by  the  court  of  K.  B-  held 
to  be  a  valid  and  reasonable  byc^Iaw 
But  every  bye-law  may  be  repealed  bv 
the  body  which  made  it ;  and  the  of- 
fice of  chajnbei'Iain  of  the  town,  as 
stated  in  such  bye-law  was  taken  to  be 
a  corporate  offire  as  well  as  the  other 
offices,  the  serving  of  which  was  made 
the  qualification  of  the  electing  bur- 
gesses.        R.  v.  AshwelL  1 2  E.  R.  <?!2 

7.  A  bye-law  requiring  the  indentures  of 
apprenticeship  of  such  who  arc  bound 
apprentices  to  freemen  to  be  inrolled 
within  four  months  from  the  date,  in 
order  to  entitle  themselves  to  their 
freedom,  seems  good. 

R.  v.  Marshall.     2  T.  R.  2 

8.  A  bye-law  made  by  a  con^pany  in  a 
oorporailon  to  restrain  the  number  of 
apprentices  to  be  taken  by  any  of  the 
members,  L»  void .     R.  v.  Coopers  Com 

pany  of  Neiccdsth-upon-Tynf. 

7  T.  H.  J43 

9.  A  bye*law  alterinjr  the  qualificaiion 
of  persons  to  be  taken  as  ap))rentices 
by  the  members  of  a  corporation,  in 
order  to  acquire  their  fieednm  by  » 
certain  servitude,  is  not  wurrauted  by 
a  custom  in  such  body,  which  darnied 
by  prescription  to  make  bye-laws  re- 
gulating the  number  of  persons  to  be 
taken  as  apprciiiices. 

R,  v.  TapyenJUn.  3  E.  R.  186 


•« 
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10.  A  bye-law  made  by  a  company  car* 
rying  on  trade  in  partnership,  to  pre- 
vent any  one  of  the  inemlieri  carrying 
on  a  separate  trade  on  his  own  account,, 
is  good,  semhle.  8  T.  R.  332 

11.  A  powrr  frranted  by  charter  to  a  com- 
pany exercising  a  particular  trade  hi  a 
certain  place,  to  make  bye-laws  for  the 
jo[ovcrnment  of  all  persona  exercising 
that  trade  in  tinit  place,  enables  it  to 
make  bye-laws  binding,  as  well  on  |>er- 
sons  so  exercising  the  trade  wllo  are 
not  members  of  the  company,  as  on 
tho«e  who  are. 
Butchers  Compani/^.Morey.  I  H.B.370 

12.  The  master,  wardens  and  commonalty 
of  a  company  cannot  sue  for  a  penalty 
forfeited  to  the  master  and  wardens,^ 
to  the  use  of  the  master,  wardens,  ancf 
company.  Tlie  first  count  in  a  decla- 
ration in  debt  for  a  penalty  niider  a 
bye-law,  set  forth  the  charter  em- 
powering the  company  to  make  bye- 
laws,  the  bye-law  made,  and  the  brench 
of  it ;  the  second  count,  omitting  the 
above  particulars,  stated  the  peiuiliy 
as  forfeited  "  under  and  by  virtue  of 

a  bye- law  of  tlie  conq>any  before 

that  time  duly  made,"  &c.  and  this 

coijit  was  on  special  demurrer  held 

«•  bad.'  Felf makers  {Master,  Wardens, 

and  commonalty  of)  v.  Davis.  8  B.&P.gS 

(But  see  Assumpsit, III.  7.) 

13.  A  penalty  of  20*.  havng  been  im- 
posed by  cme  of  the  bye-laws  of  the 
butchers*  company  on  all  }>ersons  sell- 
ing meat  oh  a  Sunday,  within  their  ju- 
risiliction,  it  was  declared  hy  the  sub- 
sequent clause,  that  if  smy  offietider 
should  deny,  refuse,  or  i  eglert  to  pay 
the  penalty,  he  should  be  Ii<ible  to  an 
action  of  debt ;  held  that  it  was  not 
necessary  to  prove  a  previous  demand 
hi  order  to  maintain  such  action,  al- 
though averred  in  the  declaration. 
The  Butchers*  Company  v.  Bullock. 

3B.&P.  431 

II.  Charters:  their  cotistruciion, Sfc. 

1.  Acceptance  of  charters,  their  validity, 
and  plea^iogs  in  f wo  tri/rr<iT;/(>  in  forma- 
tions.    See  R.  V.  ^hnery.    1  T.  R.  575 

2.  The  surrender  of  a  charter  is  void,if 
not  enrolled. 

R.  V.  Oshonrne,  A.  E.  R.  327 

3.  A  charter  ordained  that  no  person 
should  be  adnntted  a  Inirgess  except  he 
had  for  three  years  before  been  seized 
and  ppsscsfcd  of  an  estate  of  fireeliold 
for  the  term  of  his  life,  or  some  greater 
estate  in  laud  of  a*fc(^rtain  value  ;  Vith 
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an  exception  of  those  who  should  be 
seized  of  auch  estate  of  the  said  value 
cnniitig  to  theui  by  descent  or  mar- 
riage. The  Court  of  K.  B.  held  that 
one  M'ho  by  virtue  of  liis  inarriase  be- 
came  seized  of  an  estate  in  right  of  bis 
wife  for  her  life  was  not  within  the  lat- 
ter exception,  and  therefore  not  qua- 
lified..    R.  V.  G.  Powell.  8  T.  U.  639 

4.  Where  the  words  of  a  charter  are 
doubtful,  tlipy  niHy  lie  explained  by 
conteniporaueutis  us»ge.  Blankleyi. 
JVimtanley,  3  T.  11.  279 ;    Gape  v. 

^  Hundley  M.  \7  G.3.    3 T.  R.  28vS,  n. 
and  see  4  T.  R.  821.  and  4  E.  R.  338 

5.  Qu.  Whether  usage  mai/  be  pleaded  to 
assist  the  court  in  the  construction  of 
a  doubtful  clmritir  ?  R.  v.  Bellringer, 
4  T.  R.  82 1  :  i?.  v.  Miller.    6  T.  R.  26'8 

6.  A  charter,  directing  an  election  to  be 
made  by  the  remaining  members  of  a 
definite  body  of  a  cor|>oration,  is  good 
in  law.     R.y.  S.  Hoyte.    6  T.  R.  430 

7*  In  a  prescriptive  corporation,  an  usage 
to  this  eflfect  is  evidence  of  such  a  char- 
ter. ()T.R.430 

8.  Consequently,  in  either  case  a  person 
is  well  elected  by  a  majority  of  the 
subsisting  members  as  distin;^uished 
from  a  majority  of  the  full  body. 

6  T.  R.  430 

J^,  The  constitution  of  a  corporation,  ms 
settled  by  act  of  parliament,  cantiot  h<* 
varied  by  the  acceptance  of  any  charter 
inconsistent  with  it.         R,  v.  Miller, 

6*T.R.  208 

10.  A  charter  granting  jurisdiction  to 
borough  magistrates  over  a  district  not 
within  the  borough,  does  not  exclude 
the  county  justices  wiihout  cxpres?^ 
words.     Blankley  v.  IVinstanlet/. 

3T.R.  279 

11.  And  though  such  charter  coutain 
words  of  reference  to  former  charteri^ 
in  which  exclusive  jurisdiction  is  given 
to  the  borough  justices  within  the 
boraugh,  and  add  that  they  shall  have 
jurisdiction  within  the  new  district  in 
tarn  ampH  modo  &^  forma,  &c.,  yet  if 
there  be  in  the  latter  charter  a  saving 
clause  of  the  rights  of  the  crown,  and 
of  all  other  persons,  the  borough  jus-' 
tices  have  only  a  concurrent  jurisdic- 
tion with  tlie  conuty  magistrates. 

3  T.  R.  279 

22.  The  jurisdiction  of  county  justices 

can  only  be  taken  away  by  express 

words.  "  3  T.  R.  279 

13.  Semble  that  a  corporation  cani>or 

make  a   fiaternity.      R.  v.   Coopers* 

Company  of  JStwcu^h-upon  Ti/ne, 

7  T.  K/i48.' 


III.  Dissolution  and  Revival. 

1.  A  judgment  of  seizure  ^vousqne,  &c. 
against  a  corporation,  in  default  of 
appearance,  operates  as  a  final  judg« 
nient  to  dissolve  the  corporation,  if 
they  do  not  appear  in  the  same  term, 
or  the,  next  at  farthest.     R,  v.  Avtry. 

2T.R.  5I5to  36'9 

2.  The  only  use  of  a  final  judgment  in 
such  a  case  is  to  shew  the  crown's 
election  to  take  advantage  of  the  for- 
feiture :  but  any  other  matter  of  re- 
cord, shewing  the  election,  may  equally 
answer  the  purpose.  2  T.  R.  56'8 

3.  Therefore  a  new  charter  ^  incorpo- 
ration granted  after  that  time  to  a  new 
body  of  men  in  the  same  place  is  good, 
notwithstanding  a  charter  of  restitution 
be  afterwards  granted  to  the  old  cor- 
poration :  and  such  charter  of  restilu- 

^  lion  is  absolutely  void.       2  T.  R.  56*8 

4.  A  power  reserved  to  the  crown  in  a 
charter  of  mcorporation  to  aroove,N  by 
order  of  council,  one  or  mare  of  the 
corporators,  which  charter  aNo  declar- 
ed that  all  or  any  of  them  so  amoved 
should  actually  and  without  further 
process  be  amoved,  and  which  also  pro- 
vided at  the  same  time  that  upon  such 
amotion  tiie  remaining  corporators 
might  proceed  to  fill  up  the  vacancies, 
cannot  be  exercised  to  such  an  extent 
as  not  to  leave  a  sufficient  nundier  to 
make  a  re  election  ;  and  therefore  an 
amoVal  oi  all  is  illegal  and  void. 

2  T.  R.  568 
[This  case  was  reversed  in  the  House 
of  Lords  April  20,  1 790. 

See4T.  R.  122.] 

5.  When  an  integral  part  of  a  corpora- 
tion is  gone,  and  the  cofporalinn  has 
no  power  to  restore  it,  or  to  do  any 
corporate  act,  the  corporation  is  so 
far  dissolved  that  the  crown  may  grant 
a  new  charier.     R.  v.  J.  Pasmore. 

3T.R.  199 

6.  The  major  part  of  an  integral  part  of 
the  corporation  whose  attendance  is 
required  at  the  election  of  officers  being 
gone,  it  operates  as  a  dissolution  of  the 
whole  corporation,  which  has  thereby 
lost  the  power  of  holding  corporate 
assemblies  for  the  purpose  of  fi I lini^  up 
viicancies  and  continuing  itself.     R,  v, 

Stewart,  R.  v.  Moms.    3  E.  R.  213 

7.  Thcreft)re  where  the  election  of  mayor 
was  to  be  ma'le  by  the  majority  oi^an 
assembly  composed  of  several  integral 
deliuiite  parts  of  a  corporation,  and 
other  burgesses  and  inhabitauts/i^r  the 
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tkne  being:  held  that  one  of  such  defi- 
nite integral  |)arts,  bfing  reduced  be- 
low a  m;.yoniy  of  its  projur  nuuiber, 
"  could  no  longer  be  rc)>rest*t»tt'd  in  such 
corporate  ajsseniblyi  an<l  the  whole  cor* 
poratlou  \v4s  thereby  dissolved,  bcii?* 
no  longer  capable  of  continuing  itself. 
J?.  V.  Morn's,  R.  v.  Steward.  4  E.  R.  1 7 

8,  The  proclamation  q{  James  IL  in  the 
fourth  year  of  his  rei;rn,  for  reitoring 
corporations  to  their  uucieut  charters, 
dec.  operates  (when  accepted)  as  a 
grant  of  revival  to  such  of  the  old  cor* 
porationtt  as  had  9urrendered  their  cor* 
pomte  fianchi»es  to  Charles  II*  (but 
%vhich  surrenders  were  not  enrolled) 
who  bad  granted  new  charters;  and 
overturns  such  new  charters. 

Aavlitts:  V.  Francis.  3T.  R.  189 

9.  The  cor  porn  tiun  of  Cambridge  did  ac- 
cept aud  act  under ihat  proclamation. 

S  T.  R.  182 
IV.'  Officers  t  their  QuaiificaiioH, 
Election,  Sfc. 

1.  When  tlie  mode  of  elecJing  ofhcers  is 
not  regulated  by  charter  or  pre-ciip- 
tion,  the  corporation  may  make  bye- 
1  iws  to  regulate  the  election. 

3T.  R.  1S9 

2.  Where  a  charter  required  that  the 
mayor  and  common  clerk  for  the  time 
being,  and  the  common  couHcilfor  the 
time  being,  or  the  major  part  pf  them 
should  elect  corporate  omcers,  and  di- 
rected that  the  common  council  should 
consist  of  36' :  it  was  held  that  a  ma- 
jori'y  of  the  whole  number  must  meet 
to  fi>rm  an  elective  assembly ;  and  that, 
if  the  corporation  be  reduced  to  h 
smaller  number  than  a  majority  of  the 
whole,  no  election  of  officers  can  be 
had.       R.  V.  Bellringer.  4  T.  R.  8 1  o 

3.  But  where  a  corporation  consists  pf  an 
indefinite  number,  a  major  part  of  the 
e\i»tlng  body  are  competent  to  elect, 
and  do  other  corporate  acts.  4T.R.82'J 

4.  Where  an  integral  part  of  a  corpo- 
ration composed  of  a  definite  number 
is  required  to  vote  at  an  election  of  a 
corporate  officer,  a  majority  of  such 
hitegral  definite  part  must  attend, 
iolherwi>e  there  can  be  no  elective  as- 
fembly :  although  other  parts  of  the 
cor|>oration  also  join  in  such  election, 
and  a  majority  of  the  whole  existing 
body  actually  attend ;  but  a  majority 
of  those  present,  when  legally  assem- 
bled, will  bind  the  rest.     6  T.  R.  268 

5.  If  a  presiding  officer,  who  by  the  con- 
stitution of  the  borough  forms  an  inte- 


gral  part  of  an  elective  assemblyi  de^* 
pflrl  from  it  after  the  nieethig  has  been 
regularly  fonr.td  and  the  election  en- 
tered upon,  but  before  it  is  completed^ 
an  election  made  af  er  his  departure 
is  void.        R.  V.  Bt^hr.  8  E.  R.  389 

6.  Where  the  whole  corporlilion  are  sum- 
moned for  a  particular  pur|)Ofle  (z'.  g* 
to  receive  the  resignation  cf  a  com* 
mon  rounrihnan)  a  silect  body,  who 
ate  all  present  and  consenting,  may  at 
the  same  meetui«rf  without  any  parti* 
cular  summons  to  them  for  that  |Mir-* 
pose  iu  their  select  Ga|Nicity,  proceed 
to  an  election  of  a  common-couiiciU 
man  in  the  place  of  tlie  other  resigned, 
the  power  o^  election  being  iu  suclt 
select  body,  and  the  charter  not  require 
h)g  any  previous  summons. 

A.v.  Theodotick.  8E.R.  343 

7.  A  charter  constitutes  a  corporation  to 
consist  of  two  bailiffs  (senior  and  ju- 
nior)i  twelve  aldermen,  aud  an  indefi* 
nile  number  of  burgesses ;  and  after 
nomir.ating  the  two  first  bailiffs,  and  di- 
recting the  election  of  the  first  twelve 
aldermen,  pri»vides  that  on  a  certain 
day  in  the  year,  the  senior  baihlT  shall 
be  chosen  by  the  bailiffs  and  alilcr- 
men,  or  tlie  major  part  of  them,  out  of 
the  aldermen,  for  one  year,  and  until 
another  of  the  aldermen  to  that  office 
in  due  manner  should  be  elected^  per'* 
fected,  and  sworn ;  and  also  provides 

for  the 'election  of  the  junior  bailiff 
on  the  same  day,  by  a  different  mode 
of  election  for  one  year,  aud  until,  &c. 
(as  before) ;  held  that  the  two  bailiffs 
do  nor  thereby  constitute  one  (ffficer^ 
but  two  officers ;  and  that  the  senior 
and  jonior  bailiffs  of  different  years 
last  legally  appointed  (their  respec- 
tive successors  de  facto  for  several 
years  having  been  ousted  by  quo  war'- 
rantos),  might  coalesce  together,  and 
pre^^ide  at  a  corporate  meeting  of  the 
bailiff:^  aud  aldermau  for  the  election 
of  a  senior  bailiff.  And  that  the  char- 
ter haviu«;  directed  the  election  of  a 
senior  bailiff  to  be  made  of  one  of  the 
aldermen,  must  be  taken  to  mean  that 
there  should  be  only  eleven  acting  effi- 
cient aldermen  apait  from  the  senior 
bailiff,  who  was  also  an  alderman ;  and 
consequently  that  six  aldermen  were  a 
majority  of  that  integral  part,  capable 
of  making,  together  with  the  two  last 
legal  bailiffs,  an  elective  assembly  for 
the  purpose  of  choosing  vl  senior  bailiff» 
R.  V.  Th9niton.  4£.  R.  29^ 
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%,  Assuming  that  under  the  slat.  11  G.  1. 
c.  4>.  an  election,  begun  at  a  corporate 
meetings  whereat  the  mayor  presided, 
may  be  completed,  in  case  of  his  ab- 
senting himself  pi^nding  the  proceed- 
]4igs>  under  tlie  presi<lency  of  the  next  in 
place  and  order  to  him  ;  yet  where  a 
question  arose  upon  the  right  of  a 
voter,  on  which  the  mayor  as  presid- 
ing officer  decided  by  rejecting  the 
vote;  and  tliereupon,  the  remaining 
votes  being  equal,  he  declared  the 
same,  and  that  no  election  <fould  be 
made ;  and  thereupon  ordered  the 
meeting  to  be  dissolved ;  and  no  ob- 
jection \vas  made  at  the  time,  nor  any 
potice  given  to  the  elector;;  present  that 
any  of  tiiem  intended  to  proceed  in  the 
election  notwithstandin*^  the  decision 
(which  turned  out  to  be  erroneous) ; 
but  after  sutfering  the  mayor  and  many 
of  the  freemen  to  depart,  without  no- 
tice, the  rest  who  remained  together 
proceetied  to  complete  the  election  ; 
ibe  Court  of  K.  D.  held  that  such  elec- 
tion was  void  even  under  the  statute, 
4is  a  surprize  and  fraud  on  the  other 
electors.     R,  v.  Gaborian.  11  E.R,77 

p,  A  charter  granted  to  the  mayor,  bai- 
liffs, and  burpf^sscs,  or  the  j^reatcr  part 
of  them,  to  chuse  owe  of  thamtlves  to 
be  mayor ;  but  the  same  charter  ap 
pointed  the  first  mayor  to  continue  for 
a  year,  and  until  some  vther  bitrgrss 
should  be  elected  and  s^vorn,  aufl  the 
two  first  bailiffs  to  continue  until  two 
other  burgesses  should  be  elected  and 
sworn  ;  and  it  also  directed  the  ni'w 
fiwyor  to  be  sworn  in  before  the  hast 
nmyor f  his  predecessor,  and  the  bailiffs 
fur  the  time  being,  and  the  burgesses 
present ;  and  in  Itke  manner  the  new 
bailiffs  to  be  sworn  in  before  the  mayor 
^nd  the  last  bailiffs  and  the  burgesses 
present.  TJiese  latter  provisions  ex- 
plain ttic  first,  and  shew  that  the  mayor 
must  be  chosen  out  of  the  bttrgessea  at 
large,  and  not  out  of  the  baififfs;  and 
this  avoids  any  question  as  to  the  va- 
h'dity  of  a  snrarlng  in  of  an  oilicer  be- 
fore hin^^elf  by  his  name  of  office. 

R.  v.  Harper.  5  E.  II.  20S 

10.  Where  a  charter  granted  to  the  mayor 
and  commonalty  that  "  any  alderman 
being  wanted,  the  rest  of  the  aldermen 
fttight  nominate  two  burgesses,  for  the 
choosing  of  one  of  them  as  alderman 
by  the  commonalty  (per  commnnita- 
inn):  MiWh'At  commonalty  included 
^  (he  \vb(ile  forporatioi^,  ami  that  aq  al- 


derman so  elected  by  the  votes  of  the 
otlier  aldermen,  as  well  as  the  burges- 
ses at  large,  was  properly  elected. 

4  E.  R.  3^7 

1 1 .  Where  a  po«  er  of  creathig  freemen  is 
shewn  to  have  been  once  vested  in  the 
body  at  large  of  a^^^rescriptive  corpo* 
ration,  tiie  exercise  of  it  cannot  be  sus- 
tained in  a  select  part  of  the  same  cor- 
poration continued  by  charters  under 
other  names  of  incorporation:  there 
being  no  express  grunt  of  such  a  power 
to  the  select  body  by  any  such  char» 
ters,  nor  even  any  bye-law  to  tiiat  ef« 
feet;  even  supposing  such  a  power 
could  be  transferred  by  a  bye-law 
from  the  whole  to  a  ))art  of  the  same 
corporation ;  althougli  it  be  stated  in 
the  plea  and  admitted  by  the  demnrrer, 
that  the  same  power  which  was  inw 
memorial ly  exercised  by  the  whole  body 
down  to  the  period  of  the  grant  jfig  and 
acceptance  of  tlie  charters  of  James  I, 
and  Charles  II.  had  been  since  those 
charters,  kc,  continually  exercised  by 
the  select  body  in  question;  and  al- 
though such  charters  continued  a  con* 
firmation  of  all  former  privileges.  See, 
under  whatever  names  of  incor|K>ratioa 
theretofore  enjoyed. 

Rex  V  Holland.  ?  E.  R.  70 

12.  A  corporate  office  dues  nut  become 
ipsojieto  vacant  by  the  non-iesideQce 
of  the  corporator. 

R.  v.  J.  Heaven,  g  T.  R.  775^ 

13..  It  may  be  a  cause  of  forfi'itnre ;  but 

the  corporator  does  not  lose  his  fran* 

chise,  till  a  sentence  of  amotion  by  the 

corporation  has  been  pronounced. 

2  T.  R.  77^ 

14.  And  the  Court  of  J?.  R.  will  nut 
grant  an  information  in  nature  of  a 
quo  warranto  against  him,  until  he  has 
been  amoved  by  Ibe  corporation. 

2  T.  R.  77^ 

15.  W^here  residence  in  a  borough  town 
is  a  necessary  qualiiication  in  a  candi- 
date for  an  otfire,  it  is  immaterial  how 
long  the  party  has  been  resident,  i( 
the  residence  has  been  l^onifide. 

R.  V.  J.  Sarjent,    5  T.  R.  466 

16.  Therefore  where  th0  defendant^  hav« 
ing  prior  conqexons  with  a  (borough? 
town  preM'ou^  to  his  being  elected  to 
the  oifice  of  bailiff,  fur  which  previous 
residence  is  a  npces<ary  quaittication, 
took  a  house  at  fir»t  for  four  years, 
but  afleniards  at  \m  landlord  s  request 
for  one,  and  slept  there  only  one  night 
before  ti|<:  ele^tion^  and  did  not  returi) 
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again  for  near  a  month  aflenvards, 
wtien  be  stayed  two  days,  but  retained 
possession  of  his  house  under  bis  lease 
the  wl!o!e  time  ;  as  the  taking  of  the 
house  appeared  to  the  court  to  be 
bfmafidf^  that  was  held,  on  a  rule  for 
%  qn^  warranto  information,  a  sufficierit 
legal  rei^idence  to  satisfy  the  quatifica- 
tiou  required.  5  T.  H.  56'6' 

17.  A  jurat  of  the  corporation  oi  Has- 
tings may  he  elected  town*clcrk  of  (bat 
corporation. 

MUward  v.  ThatchfTf     2  T.  R .  8 1 

18.  But  the  t»'o  oflic^s  are  incoHipati- 
ble;  and  the  'acceptance  of  the  latter^ 
though  an  iuferior  office*  will  vacate 

'the  former, 
(See  Offic  kr.).  12  T.  R.  8 1 

19.  The  olftces  of  town  clerk  and  alder- 
Uisin  are  not  necessarily  iuconipatiblp. 

R,  V.  W.  Paieman.     2  T.  R.  777 

J?0.  But  where  the  town  clerk's  accouuts 

are  allowed  hv  the  alder nif  it,  or  where 

>   a  town-cl^rk   acts  niinislerially  under 

the alderineu,  who  are  judiiial  officers, 

the  otHces  ai*e  incompatible  :  and  the 

appointment  to  the   former  ofiice  U 

.    etpnvalent  to  an  amotion  by  the  cor- 

•  poration  from  the  latter  office. 

^  T.  R.  777 
tl.  And  tf  tbe  person  so  appointed  con- 
tinue to  exercise  the  office  of  alder- 
man, a  quo  warranto  Information  wil) 
be  ^raiitt*d  tigainst  him.  2  T.  R.  777 
J£.  The  fctat.  15  Car,  2.  c.  17*  creating 
the  corporation  of  the  Bedford  Level, 
directs,  that  thftf  shall  appoint  a  regi- 
fircrt  &c.  and  other  offictrn  at  their 
pl«-asure;  the  duty  of  wnirh  registrs^r 
is  to  rrgi^ter  titles  to  land  within  the 
Level,  and  he  takes  an  oath  of  office : 
and  the  corporation  having  at  the  rr- 
quest  of  theiregistrar^  elected  a  deputy 
registrar t\\t\^  1st,  that  the  latter  ot- 
ticer  must  be  considered  as  much  a  de- 
puty of  the  principal  registrar,  as  if 
nominated  by  him ;  2dly,  that  howeyer 
such  deputy  were  pro|>erly  or  not  con- 
stituted in  the  first  instance,  yet  his  au- 
thority necessarily  expiretl  on  the  death 
of  his  priucinal ;  Sdly,  that  however 

•  the  acts  of  a  legal  drputy  to  a  mini- 
sterial officer  may  be  good  after  the 
death  of  his  principal,  before  notice 
thereof  to  those  who  are  interested  in 

.  his  acts,  as  being  done  under  a  •colour 
of  aulhority,  yet  that  the  titles  ol 
lanflowners  within  tin*  Level,  registered 
by  the  deputy  after  the  death  of  his 

,  principal  was  know%  were  invalid: 
4tbty,  that,  the  |>crsons  whose  titles 


were  so  illegally  registered  had  no  nu- 
thority  under  the  act  of  pitrliament,  to 
vote  at  the  election  of  a  new  registrar. 
R,  V.  Bedford  Level  Corpwation, 

6  E.  R.  356 

23.  A  borough  having  first  receirecl  a 
recorder  by  a  charter  of  Car,  I .  a  sub- 
sequent diarter  of  Car.  2.  after  nonii- 
nat  ng«/.  .V.  to  be  the  first  and  modern 
recomer  undrr  that  charter  declared 
that  it  should  be  lawful  for  him  the 

'  aforesaid  J.  S,  to  nominate  a  deputy; 
the  court  of  K.  B.  held  that  this  did 
not  extend  the  power  of  appointing  a 
deputy  to  the  successors  of  J.  S\  in  the 
othce  of  recorder. 
R,  V.  St.  Altfiin's  Mayor.  1 2  E.  R.  5r>9 

24.  The  charter  of  Saltash  empowers 
the  mayor,  justice  of  the  peace,  and 
the  rest  of  the  aldermen  (se^en  in 
all),  or  the  major  part  of  them,  of 
^\hom  the  mayor  and  justice  to  be 
two,  >4ien  it  shall,  seem  to  them  con-t 
reni^st  and  necessary,  to  elect  as  many 
free  burgesses  as  shall  please  them, 
and  to  the  same  free  hirgesses  so  elected 
to  administer  an  oath,  Sfc.  The  de- 
fendant was  elected  a  free  burgess 
ip  October  1804,  and  in  December 
1 806,  at  a  meeting  of  six  out  of  the 
Seven  aldcnuen,  in  consequence  of  a 
mandamus  to  them  to  fill  up  the  va- 
cant place  of  alderman,  and  which 
meeting  the  mayor  said  \\^s  held  for 
that  sole  purpose,  the  defendant  ten- 
dered him«elf  to  be  sworn  in ;  against 
which  3  aldermen  protested,  one  of 
whom  immediately  left  the  assembly  ; 
but  liefore  the  other  two  protestors 
withdreiv,  the  mayor,  with  the  assent 
of  two  other  aldermen,  administered 
the  oath  of  office  to  the  defendant* 
The  Court  of  K.B.  held; 

1st,  That  the  swearing  in  of  the  bur- 
gess might  well  be  at  a  time  sub- 
sequent to  the  election;  he  having 
hi|d  u  present  legal  capacity  to  be 
sworn  in  at  the  time  of  his  election  ; 
and  therefore  uot  hke  the  case  of  an 
infant  elected. 

2dly,  That  the  act  of  swearing  in,  being 
Mierelv  ministerial,  may  be  done  by 
the  mayor,  as  presiding  officer,  in  the 
presence  of  the  majority  of  the  mayor 
and  aldennf^n,  by  whom  such  act  was 
required  to  be  done,  whensoever  and 
howsoever,  assembled,  and  without  any 
previtms  snmnion  for  tliis  purpose; 
there  being  no  dissent  by  the  nnyqrity 
at  the  time  when  the  oath  was  so  ad* 
ministered :  and. 
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idfy,  Thougli  threti  80  c^iuil  iiuaiber 
of  thoa^  first  asMoabled,  prolfifed 
igainst  tbe  ilefendnni's  being  sworn 
iu  wken  be  firsi  Ifotiered  himself  to 
Uk»  tbe  path;  yet  one  of  the  pro^ 
teaton  having  withdrawn  it  W4S  cqni- 
petent  .to  the  mtyoricy  who  remained 
to  aduiitii^tejr  the  oiith»  i\o  vote  hnving 
been  come  to  by  ibe  ui^jor  part  at 
first  assembled  lo  preclude  tlie  bpdy 
from  doing  ibe  act  at  that  meeting. 
R.  V.  Courtemy,    9  £.  R.  246 

S^.  B«t  where  the  new  mayor  of  New 
Homwty  whs  re(]iiireil  by  charter  to 
btf  sworn  in  hefoi^  the  old  mayor,  a 
swearing  iu  hy  the  town  dcik,  the 
usual  oHicer  to  adijaiui5ler  the  oath, 
hefare  tbe  ohl  ninyor,  but  against  ihe 
conseut  and  direvticvi  of  the  latter, 
was  held  void.  R.  v.  Ellia.  9  E.  R.  212 

V.  AcH&iM  and    PrcceedingB  ly  and 

against^ 

1.  The  Stat.  Geo.  1.  c.  4.  was  passed 
in  order  to  secure  the  tranquillity  of 
corporations,  and  to  quiet  possession. 
And  the  court  are  bound  to  guvrd 
their  peaces    R.  v.  Staeey.  1  T-  R.  3 

9.  The  court  will  not  grant  a  oriminal 
inforniatiou  egamst  the  members  of  a 
corporation  for  a  niisappKcationoflbe 
corporation  money ;  but  it  is  rather  a 
subject  for  an  appiiration  to  the  cotirt 
of  Chancery.  R.  v.  WaUm.  2  Tv  R.  1 99 

^  An  order  made  by  a  corporation  and 
entered  in  their  books,  stating  that 
A.  B,,  (i^guostwhom  a  jury  had  found 
a  verdict  wifh  large  damages  in  an 
acti4*n  for  a  malicious  prosecution  for 
perjury,  which  verdict  had  been  con. 
firmed  in  C.  B,)  was  actuated  by  mo* 
tives  of  public  justice,  &c.  in  prefer- 
ring  the  indictntent,  is  such  a  libel  re- 
flecting on  tbe  administration  of  justice 
for  which  the  court  will  grant  an  in- 
fonoatiou  against  the  members  making 
that  order.  a  T.  R.  199 

4»  Where  by  the  constitution  of  a  cor- 
poration, a  person  huving  served  a] 
seven  years  appreHtic^ship  lo  a  free^* 
man  residing  in  the  town,  is  entitled 
to  his  freedom,  and  where,  by  a  bye- 
law  the  indentures  must  beeniolted  by 
the  town-clerk  within  a  certain  time, 
«ii  apprentice  who  is  bound  to  a  free- 
Bum;  resident  only  occasionally,  9ud 
i^hose  service  is  to  be  perfornied  at 
another  place,  b  not  entitled  to  have 
his  indentures  inrolled;  nor  will  tbe 
court  grant  a  mandamm  to  the  town- 
clerk  for  that  purpose* 

R,f.Mar$halL   «T.R.2 


5.  An  ^ectment  against  the  bailiffs  jira 
$Bni§forB  of  a  corporation  caouol  be 
maintained  by  provuig  payment  of 
reut  fur  the  premises  by  the  annual 
predececsorti  of  the  defendants  in  the 
same  office  for  several  years  before* 
and  service  of-  ihe  notice  to  quit  oi|^ 
the  defendautSy  the  existing  bailiffs : 
for  the  paymeut  of  such  rent  by  tbe 
bailifls  iu  succession  is  merely  evidence 
of  a  tenancy  iq  the  corporation.  But 
at  any  rate  such  tenancy  may  be  deter- 
mined  by  a  notice  to  the  corporation 
to  quit,  served  on  its  officers :  af^er 
which,  the  owner  of  the  premises  may 
distrain  the  cattle  of  any  persons  tres- 
passing on  his  ground,  or  briug  his 
action  against  them,  or  maintain  eject- 
ment a^iilist  any  person  in  the  act.ufil 
possession  of  the  premises* 

Doe  V.  Woodman.    8  £•  R.  ^28 

6.  Where  a  corporation  dedaripg  in 
covenant  by  their  modem  name^  stated 
that  the  citjaens,  (kc.  were  from  time 
immemprial  incorporated  by  divers 
names  of  incorporation,  aud  at  the 
time  of  making  the  itidenture  by  A9  Bm 
declared  on  were  known  by  a  certain 
other  name,  by  which  name  A^  B. 
granted  to  them  a  certain  watercourse, 
and  covenanted  for  quiet  enjoyment : 
the  Court  of  K,  B.  held  that  the  deed 
granting  the  watercouise  to  them  by 
such  name  was  evidence  as  against 
the  defendants,  who  cfaiuned  under  tl^e 
grantor,  that  the  corporation  was 
known  by  that  name  at  the  time,  ij\pon 
aa  issue  taken  on  that  fact, 

CarMe  (Ma^oTrSfc.) 
V.  Blamirti.    8  £,  R.  487 

7.  Though  the  aflSxing  of  tbe  common 
seal  to  the  deed  of  conveyance  of  a 
corporation  be  sufficient  to  pass  the 
estate,  without  a  formal  deFiveryt  if 
done  with  that  mtent;  yet  it  has  no 
such  effect  if  the  order  for  affixing 
the  seal  be  accompanied  with  a  direc* 
tioo  to  their  clerk  to  retain. the  fon* 
vevance  in  his  hands  till  accounts  were 
aH justed  with  the  purchaser. 

Derby  Canai  v.  WiUmt.  ^£.  R.d£0 

8.  By  indenture  between  A^  JB.  and  Cf 
bailiffs,  and  D.  E.  and  F*^  aldermen, 
Viixh  the  assent  of  thje  burgesses  of  th« 
borough  of  M.  of  the  one  party,  and 
J.  S.  of  Ihe  other  part ;  the  said  ban 
liflb,  aldermen,  and  burgesses,  demnad 
hinds  to  J.  S.  for  yean»  to  ba  holdaft 
•C  the  said  bailifii  aMermen,  and  bar> 
gesses ;  and  the  deed  was  caaentad  bt 
4.JB.  and  C  D.  E.zud  F.;  bottt«4 
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'  sealed  with  the  corporation  seal ;  <f .  S* 
having  paid  rent  to  the  bafltiis  as  chief 
oficen  of  the  borough,  the  Court  of 
Ci  P.  held  that  their  servftnt  miglit 

,  tnake  cognizakice  for  taking  a  distress 
tinder  a  d<^ise  by  the  corporation^^ 
riotwithtanding  a  notice  had  been  given 
by  the  aldermen  (one  of  whom  was  a 
party  to  the  indenture),  to  pay  the  renfr 
to  them ;  foir  the  |)ayment  of  rent  to 
the  bailiffs  adniitttcl  a  tenancy  from 
year  to  ^^r  under  the  corpomtion. 
Wo0d  ▼•  TttCf  2  N.  R.  247 

COSTS. 

1.  Damages:  where  costs  shall  be  governed 
by:  mdofthecertificaieqf  the  Judge. 

1.  The  plaintiff  b  entitled  to  no  more 
costs  than  daniHges  in  trespass  for  an 
assault,  battert,  mid  tearing  the  plains 
fUTs  clokth$,  if  the  jury  find  thnt  the 
tearing  was  hs  ammpnence  of  the  heat- 
iilgf  ami  give  less  than  40f .  damages. 
CotteriU  v.  T<aiy.    1  T.  R.  655 

9,  If  pbintiff  recover  less  than  40s, 
diraages  on  a  count,  alleging  that  tlie 
defendant  as^ulted  htfti,  *' and  then 
and  there  tore  the  phintifl's  cloalhs, 
which  the  plamtiff  then  and  there 
wofe,  ^c«*  he  is  entitled  td  no  more 
costs  than  damages. 

Mearsyf,  Greenaufoy.    1  H.  B«  S91 
tdckufood  v.  Stanmard.    5  T..  R  4812 

9.  In  trespass  for  an  assault  and  battery 
whete  the  defendant  justifiesihe  assault 
taly,  and  the  plaintiff  obtains  da* 
tnages  under  4  Of.  and  the  judge  docs 
not  certify,  the  plaintiff  is  entitled  to 
no  more  costs  than  damages. 

PagS  V.  Creed.    3  T.  R.  391 
S.P.  Sreimardx.Rtdnumd.  IW.P.T.16 

4.  But  if  to  an  action  for  an  assault  and 
battery  the  defendant  plead  the  general 
issue  and  a  justification  to  the  whole, 
and  the  plaintiff  obtain  a  verdict  with 
damages  under  40s.,  the  plaintiff  b 
entitM  to  full  costs* 

Smith  v.  Edge.    6  T.  R.  56$ 

5.  If  one  count  statfe  an  assault  on  a  man» 
aud  an' assault  on  the  hone  which  he 

'  is  riding,  and  the  jury  give  a  verdict 
with  geueral  damages  under  40s.^  the 
plaintiff  shall  have  uo  more  costs  than 
damage<«. 
Bawnhtrr  v.  Fisher.  1 W.  P.  T.  35? 
9.  In  an  action  for  assault,  battery,  and 
false  impri^ionment,  if  the  verdjct  be 
for  one  shiliingy  and  the  judge  certify 
midelr  45  Eliz.  c.  6.  the  plaintiff  wifi 

f 


b«  depntetf  "of  his  costs,  though  a 
batterV  was  proved  at  the  trrsL 

Wlffin  V.  Klncard.    2  N.  R.  47 1 

7.  Where  to  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's 
clos6,  &e.  the  defendant  pleads  a  spe^ 
cial  plea  of  justification  to  i1m  whole 
declaration ;  and  the  verdict  is  against 
him,  the  plaintiff  u  entitled  to  full 
costs,  although  the  damages  are  lesa 
than  40«.  and  the  judge  at  the  trial 
does  not  certify. 

Redridge  v.  Palmer,    9  H.  B.  2 
S.  P.  Comer  v.  Baker.  •  2  H.  B.  345 

8.  Aliter  in  aa  action  for  slander. 

Halford  ^.  Smith    4E.R.567 

9.  Where  in  an  action  for  slander,  some 
of  the  counts  in  the  declaration  are  for. 
actionable  words,  and  special  damage 
is  laid,  referring  to  all  (he  counts,  and 
the  plaintiff  has  a  verdict  on  the  whole 
dechiration ;  though  the  damages  re- 
covered be  less  thah  40*.  he  is  entitled 
to  lull  costs. 

Savile  v.  Jatdine.    S  H.  B.  53 1 

10.  If  the  plaintiff  in  trespass  vi  et  armio 
for  heating  his  dog,  recover  less  than 
40s.  the  judge  may  certily  uudeir 
slat.  43  Eliz,  c.  6  to  prevent  his  re- 
covering niore  Cfosts  than  damages. 

^J^d  v.  Sexton.    3  T.  R.  if 

11.  If  ila]>(]ieMr  on  the  fsial  that  the  tres-^ 
pass  however  small,  whs  committed 
af^er  notice,  aud  the  jury  give  less 
than  40t.  danuiges,  the  judge  is  bound 
uuder  stat.  ft  d?  9  H^^  3.  c.  1 1.  §  4.  to 
certify  that  the  trespass  was  wilful  and 
malicious,  in  order  to  entitle  the  plain* 
tiff*  1o  his  full  costs. 

Rejfnolds  v.  Edwards.  6T.  R.  1 1 

12.  But  in  a  subsequent  Case  the  court  de- 
cided that  a  h  discretionary  m  the 
judge  to  certify  or  not  according  as  it 
appears  to  biui,  that  the  trespass  w^s 
or  was  not  wilful  and  malicious.  And 
the  judge  having  declined  to  certify  in 
a  case  where  notice  was  given  by  the 
wife  of  the  plaintiff  to  the  defendant 
not  to  enter  the  locus  inauo  in  hit 
cart,  there  being  no  road  there;  not- 
withstanding wluch  the  defendant  per- 
sisted in  going  on  for  the  purpose  of 
viewing  more  conveniently  the  turning 
in  of  some  cattle  in  a3sertion  of  a  dis- 
puted'right  of  common  in  an  a$ljoioing 
inclosure  of  the  plaiutifPs,  which  nghl 
was  found  for  the  defendant,  on  a  jus- 
tification pleaded;  the  court  refused 
to  interfere. 

Good  V.  WMins.  3  E.  R.  49Jf 


COSTS  1. 


IS* 


13.  Wherfta  Maiufe  prohibits  an  act,  and 
gives  damages  for  the  viplatipo.  with 
^9ts  of  saity  it  does  not  tale  away  I  he 
jvdge'fr  power  to  certify,  under  43 
JEliz.  c,  6*.  tiial  the  rost^  are  irss  than 
40«.  miiiam W.Miller.  lW.P.T.400 

|4.  lo  trespass  for  tbroiyiiig  stones,  &c. 
9t  the  plaintiflTs  wiodoi^s  belonging  to 
bis  dwelling-house,  and  breaking  the 
glass,  &c.  if  the  plaintiff  recover  less 
than  40«.he  \*  entitled  to  no  more  costs 
than  damages,  unless  the  judge  certify 
that  the  title  to  the  Jiousfs  c^me  in 
question, 

Adlemy.Grinaway.  6T.  R.  231 

i5.  la  trespass  quart  eUnuum /regit  if  the 
defeudaut  plpad  not  guilty  and  a  jus- 
litication  which  doef  not  make  title 
to  the  land,  upon  which  i^^^es  are  join* 
^d  which  are  found  for  the  plaintiff 
jpirith  damages  under  40^.,  still  the 
plaintiff  is  entitled  to  full  costs^ 

PeddeU  V.  Kiddle.  7  T.  R.  659 

15.  Where  iu  trespass  quare  cL/r.  the 
defendant  pleads  i^t  guilty,  aiid  a  ju;>- 
fification  of  a  riglil  of  way.  and  the 
plaintiff  traverses  the  right  of  \yay,  and 
|iew  assigns  extra  viam ;  aud  there  is 
a  verdict  for  tba  plaintiff  with  l^r*  da- 
mages on  the  new  assignment,  and  for 
|he  defendant  on  the  justification ;  the 
plaintiff  is  (tnlitled  to  full  costs,  de- 
ducting the  defendant's  costs  on  the 
issue  found  for  him. 

Mertim  v.  Valance.  I  E.  R.  350 

16.  If  there  b^  a  certificate  against  any 
ittore  cpn^  tb^n  damem  upon  the  stat. 
49  £/tz.  c.  6.  i  2-  the  plamtiff  shall 
not  have  tbe  cc«ts  of  the  double  ple^s, 
pif  which  all  the  issues  were  touud  for 
bim :  althoiigb  t^  Judge  l^ave  not  cei^ 
^ified  under  the  stat.  4  ^inu.c.  id.  §  5. 
that  the  defrudai^t  had  probable  cause 
lo  plead  the  several  s|>ecial  matters ; 
lihat  sectioo,  ^bich  says  that  "  if  a  ver* 
f*  diet  be  found  on  ai^y  issue  for  the 
f'  plaintiff  co»t«  shall  be  given,  &c* 
*'  unless  the  Judge  who  tried  the  said 
"  issue  diail  certijfy,''  &c.  only  apply* 
log  to  opes  where  one  at  least  of  the 
•pecial  pleas  as  found  for  the  deferw 
daot,  whfch  wpi|14  ^titU  him  to  {he 
general  costa» 

Richmond  v*  Mkuon.  7  £•  lU  583 
17*  If  the  plaintiff  in  an  action  fiir  mesne 
profits  recover  1^  than  40$-,  and  the 
judge  do  not  certify  that  the  title 
puneioquestioa,  the  plaintiff  i.s  equflfd 
tp  np  more  costs  than  damagea. 

|>or  v^  liawee.  6T.  R.  5^ 


}8.  Where  to  trespassat  A^^mkA  throwing 
down,  &c.  plaintiff's  hedge  there  then 
erected  SfC.  to  which  defendant  pleads 
the  general  issue,  and  justifies  the 
throwing  down,  because  it  was  erected 
on  a  comniop  pver  which  he  prescribes 
for  a  righ(  of  common,  and  issue  is 
|akei|  pn  such  right  which  is  found  for 
defendant,  and  a  verdict  for  plaintiff 
Kith  20f.  damages  on  the  general  issne 
and  the  judge  dkl  aot  certify,  the  plain* 
tiff  b  entitied  to  no  more  costs  than 
damagea,  liecause  the  jri^  to  the  free- 
bold  migki  have  come  in  question. 

Stead  v.  Gamile.  7  £«  R.  325 

19.  If  in  an  action  00  the  case  for  an  u- 
jury  done  to  the  plaintiff's  right  of 
common  by  digging  turves  there,  th^ 
Judge  certi^  under  the  stat.  43  Eliz* 
c.  6.  §  2.  that  the  damage  did  not 
amount  to  40«.,  the  plaintiff  sball  lyot 
have  costs;  foe  thp  interest  or  title 
of  the  land  does  not  necefeariljf  come 
in  question  in  such  action,  and  did  not 
in  foct  in  tUs  ease  where  an  action  was 
brought  by  one  commoner  i^gainst  an* 
other  for  a  mere  wronrful  act. 
Eimandeimw.  Pdmwwmi.  8  E.R.^94 

20.  A  judge's  ceftificate  that  a  custom* 
hou^e  officer  *  had  probable  cause  for 
seizing  goods'  doea  not  extend  to  ior 
juries  accompanying  such  seizure,  so 
as  to  prevent  the  plaintiff  from  recover<p 
iug  damages  aq^  costs  under  statutei 
23  G.  3,  e.  70.  $  U9 ;  and  26  G.  3, 
e.  40,  i  3). 

Baldwim  v.  Tenkard^^ al,  1  HR. 28 

2).  \Miere  a  cause  haa  been  referred  by 

a  rule  at  ntsl  priut,  and  the  costs  di* 

rected  to  abide  the  ofeni,  that  must  bo. 

taken  to  me^  the  legal  mteni. 

Swhi^lehuret  v.  Al&am.  3  T.  R.  13$ 

22.  Where  a  verdict  was  taken  for  \0U 
in  trespass,  su|u^t  tp  an  award  of  da- 
mages, and  thr  cqsti  to  abide  the  event  i 
if  Uie  arbitrator  find  leaa  than  40/. 
damages,  the  plaintiff  cannot  have  his 
costs,  though  it  be  also  found  tbat  the 
traipass  was  trf (^/, and  f Aaf  thedefem^ 
d^mt  9houl4f^  ihpUniifffii^  caete: 
for  costs  bemg  directed  to  abide  the 
event,  means  the  kgal  event ;  and  the 
authority  of  a  judge  to  certify  for  cost* 
Huder  the  stat  22,  &  23  Car.  2.  c.  9., 
where  the  trespass  is, wilful  is  not 
transferred  to  tbe  firhitrator  under  such 
^  rule  of  refereiice, 

fForff  v^  Afd/jadb-.  5  E.  R.  489 

23.  Therefore  where  trespass  was  bioagbt 
for  pnllipg  d<iwit  the  plainUff^s  gatei 
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*  atid  assaal ting  Hiiti,  and  th«  defendants 
jttstiiied  to  aH  the  counts  (except  one) 
under  different  -  rights  of  way,  and 
pleaded  not  guilty  to  the  whole,  and 
under  the  ahove  rule  the  arbitrator 

'  awatried  a  right  of  ivay  to  the  de- 
iendailfs  different  fVoni  Uny  of  those 
pleaded,  and  gave  5«.  damages  to  the 
plaintiff  for  the  assault,  as^having  been 
committed  when  the  d^ndants  were 
aitemptinfi:  to  ^xerci^e  tic  right  of  way 

'  negatived  by  the  arbitrator,  the  plain- 
tiff ean  recoTey  no  more  costs  than 
damages;  for >fae  arbitrator's  award  is 
not  tantamuunt  to  a  judge's  certiticatc 
under  stat.  52  and  23  Ctar,  9,.  c.  9* 

ST.  R.  138 

24.  The*plahftilF,  ih  trespass  for  breaking 
his  dose,  Who  recovers  less  than  40s. 
is  not  entitled  to  costs  of  increase  merely 
because  a  view  was  granted  before 
trial,  though  \t\ym  theap|>lication  of  the 
defendant.  FIM  v.  Hill.  11  EJt.184 

11.  Ex€cuior$  ;  whtre  ihey  ^hull  if  lU^k 

1.  It  seems  that  where  the  eiiecetor  may 
bring  ^the  action  in  \l»  own  rights  he 
ought  to  pay  costs  if  he  &H. 

5T.R.  234 

f  •  'If  a  pkiintiff  name  hhnself  eitecator 

'  ivfaen  he  need  not,  aud  firi),  be  shall 
pay  eotU ;   as  wfaens  his  cledstation 

«  states  a  cause  of  motion  d\st  to  him  per- 
sonally. 4  T.  R,  ^77 

5,  If  monev  when  Recovered  would  4>e 
iifseta  in  the  hai^s  of  an  eaeentor,  tlir 

*  executor  suing  as  iAiidi,  is  'not  Inible  to 
costs.  V^mpnm  0.  Sfmi.  \  W.P.T.3252 

4«  If  an  executoV  or  admtmstrator  bring 
trover,  stating  theoonverslon  after  the 

•  testator's  or  intestate's  death,  and  fail, 

•  he  Must  pay  the  costs. 

Bollard  v.  Spencer.  7  T.  R.  358 

j|.  A^'ministrators  (kclarine  in  trover  on 

a  possassiott  of  the  goods  by  their  in- 

.  testate,  and  a  conversion  ^n  |hdr  own 

time,  and  Mng  nonsuited,  ttrt  liable 

tmeo^;  ^r  tift  fact  of  their  pos$e!«- 

^km  h  touii«(li^ial|  aud  ftey  may  sue  in 

'  their  ewn  right. 

ihlKsy.Sffd^h.  IUE.R.$$3 
C/But  if  an  executor  declare  on  a  trover 
and  eonvetHop  in  the  te^tor^  life- 
time»  and  al^  on  a  trover  aiid  ton- 
version  ufter  hri  deM,  the  evidence 
offered  being  only  appiicable  'fo  the 
first  coanrt;  and  he  b^  i|0psuitc(^  he 
|s  ttot  liabte  to  pay  costs. 

(}0gketiU  4-  V»^  fxetuh^ir,  v. 
Kyfmton.  4T,]{1.277 


7«  WItere  an  eixeeotor  sUed  du  a  policy 
of  htiurance  effected  fay  bis  testator 
for  himself  and  two  others  then  living, 
and  was  nonsidted,  the  Court  of  C.  P. 
held,  the  execolor  should  not  pay  eost^ 
though  the  action  tnight  huve  beeq 
brought  by  the  two  survivin^r  partiea 
alone.   IVihm,  Exrcutrvf^.Hffmltotu 

1  B.  6r  P.  445 

8,  Whefe  a  plaintiff  sued  as  administra- 
trix in  covenant  on  a  breach,  siibse- 
t|uent  to  the  death  of  her  intestHt^. 
and  had  judgment  against  her  on  dt- 
nmrrer ;  held  that  she  was  not  liable 
to  costs, 

TaUersall  v.  Groote.  8  R.  &  P.  953 

9.' Where  the  pHiintiSs  sued  as  executors 
in  covenant  agamst  the  lessor  of  their 
testator,  for  not  providing  timber  for 
the  repair  of  the  demised  premiss, 
upon  a  demand  ntatle  by  the  plaintiffs 
after  the  death  Of  tlifir  testator ;  be^ 
that  tliey  \vcre  \\*A  liable  to  pay  tl^e 
costs  of  "a  jwdgmeii^  as  in  case  of  a 
nonsuit ;  innsiniK  h .  as  thougli  the 
breach  happened  in  tiieir  own  time, 
they  could  only  declare  as  executors 
Upon  tJie  contract  made  witii  their  tes- 
tator.      'Coeke  v.  lAitm.  2  £•  R.  39^ 

8.  On  a  review  of  all  tlie  cases*  tlie 
soand  doctrine  seems  to  be,  that  iff  he 
executor  or  admhiistrutor  must  suea^ 
such  on  the  'contract  made  with  the 
testator  or  intestate,  he  is  iM  liable  Iq 
coi^ts,  dioiigh  the  canseof  action  arosd 
afrert^  death  of  thetesiator^^r  int^- 
tate.  2  B.  &  P.  ^bS^.  6  E.  R.  398 

1 1 .  And  perhaps  the  sound  principle  oii 
which  the  exempti<Hi  of  executors  and 
administrators  rests,  is  not  the  dcjgree 
of  ignorance  under  which  they  may  t>e 
supposed  to  hr,  but  the  d«scription  \\\ 
the  slat.  23  if.  8.  e  15.  of  the  actions 
in  which  costs  are  to  be  paid ;  namely, 
*'  upon  any  especially  omde   t9  th^ 

{Idintijff^,  or  any  contract  supposed  to 
e  made  between  tAf  jrMs^asHl  any 
oJher  person.''  2  B.  *  P.  25^ 

12.  (fan  exacQtor  sue  as  siieh  for  money 
received  by  the  defendant  smce  Hie 
te^ator^  death  to  the  plaiutiff's  use. 
and  Aril,  be  is  liafcilel^pliy  costs.       ^ 

Goldth^aifte  v.  Pefri*.  5  T.  R.  CS4 

13     80  Jf  they  improperly  lend   thei^ 

Tiamrt  tor  other  persona.  3  A  &  P.  1  la 

14;'Tht;reibre  where  plaintiff  mied  as  ad- 

^tnn&ttator  upon  aeontMct  inade  with 

his  mtestate,  and  assigiied  hf  the  flahi4 

tiff  to  J.  8.  for  whose  benent  the  ottioii 

^r' brought;  it-  appearing  that  th^ 

jrontract  |iad  Veen  amiuUed,  wttb  thji 
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privily  both  of  the  phioliff  ami  J.  'S\ 
Bad  that  the  former  was  mdemnHied 
by  the  latter,  ami  a  verdict  being  fonnd 

'  for  the  defendant ;  the  court  made  an 

order  fer  the  plaintiff  to  pay  the  coMs. 

C&nO^v,  Hardea$ik.  3  B.  &  P.  1 15 

15.  Exeaitors   mid   administrators   are 
liable  to  pay  the  costs  of  a  non*pros5« 
Higgs  V.  I  Varry.  6  T.  R.  6 54 

Id.  But  they  are  not  liable  to  costs  on 
judgment  as  in  case  of  a  nonsuit  under 
Stat  1.5  G.  2.  r.  17. 

Scotk  Sf  of.  V.  Holt  2  H.  B.  277 

|7>  But  when  an  excfciitor  adds  one  count 
as  executor,  staling  a  cause  of  action 
for  which  lie  might  declare  tii  his  own 
Hght,  if  he  is  nons)iitcd  )ie  shall  be 
liable  to  cp^fB. 
Urii^fad V,  ^rky.  2  W,  P. T.  Il6 

^i»  EKecutors  and  admioistrators  are 

iis^e  to  CQ^s  in  error  in  cases  where 

t|he\  ifould  be  liable  in   the  original 

fclioa.      WilKam9  4r  a/*  Executors  Vf. 

mei/i,  in  €m.  Scac.  I H.  B.  566 

10.  Where  the  defendant  pleads  the 
general  plea  of  bankraptcy  to  an  ac- 
tian  brought  by  an  executor  or  admi- 
niftrxtor^  and  obtain  a  verdict,  the 
hDlaiiitiff  is  w^  IjMe  1p  fo$t$  under  5 
%P.  9.  c.  30.  §  7. 
'  Mmiin  Sf  Ux.  ▼.  Norfolk.  1  H.  B.  52S 

90.  No  eolts  can  be  awarded  on  prohi 

'  bit ioD  ^igahnt  executors,  against  whom 
judgbii^nt  was  obtained  on  dentonrer» 
o|Hm  Wqnettion,  Whether  they  were 

'   entitled  to  a  g^eneral  or  limited  probate  ? 
Sdnmel\.  Wakiman.  3  £.  R.  202 

f\.  An  executor  having  pleaded  non  as- 

'  owmpoit  as  well  as  piene  adnnmstntvit 
ami  plene  administravit  prater^  ^c, 
and  thereby  forced  the  plaintiff  to  go  to 

>  trial ;  the  plaintiff  obtaining  a  verdict 
on  the  non-assumpsit  and  being  en 
titled  t»  judgment  of  assets  quowdo  ac- 
Hderinty  is  entitled  lo  the  general  co.sts 
<»ftbe  trial  tlioup:h  the  issue  of  jp/fne 
Hbmiuistrmvit  is  fonnd  fur  the  defen- 
dant. HiHdekyv.RvsoelL  12  E.K.Q3^ 

^.  n^e  plaintiffs  as  execn^ors  having 

*  aiied  one  of  the  co-obligors  on  a  joint 
ami  several  bond  in  K.  ]3r.  to  which 
wmry  wns  pieaidcd,  sudi^rcd  a  nonsuit, 
and  broogbl  a  second  action  against 
another  co-obligor  in  C.  B.,  in  which 
the  case  having  gone  off  pro  defectu 
^uratatum,  they  brought  a  third  ac- 
tion against  all  three  co-obligors,  in 
f  rder  to  exclude  the  evidence  of  one 
ppon  the  nsury,  and  moved  to  dis- 
^Blinue  -Ihe  second  action,  without 


costs ;  but  tba  court  only  allowed  them 
to  discontinue  on  payment  of  costs. 
Mdkm$h  Sf  al.  v.  Maunder,  2  N.R.  J2 

III.  Feigned  Issue. 

On  a  feigned  issue  costs  follow  the  ver? 
diet:  but  qu.  when  the  court  perniitf 
parties  to  try  a  feigned  issue,  whether 
they  will  not  compel  them  to  consent 
that  the  costs  shall  be  in  the  discretion 
of  the  court  ? 
Hoakins  v.  Lord  BerJcelejf.  4  T.R.402 

IV,  Former  Actions  or  Trial,  Costs  of 
when  to  be  paid. 

1.  Afler-a  nonsttit  in  trespass,  the  Court 
of  K.  B.  stayed  proceedings  in  a  se- 
cond action  between  the  same  parties 
for  the  same  cause  untR  the  costs  oif 
tlie  nonsuit  were  paid,  m)ttvithstand« 
ing  the  plaintiff  was  a  prisoner  at  the 
time  of  bringing  the  seccmd  action,  and 
sued  in  formS  pauperis. 

Westony.  Withers.  2 T. R. 51 1 

2.  So  where  the  plaintiff  was  nonsailed 
in  an  action  on  the  statute  of  bribery, 
that  court  stayed  proceedings,  in  a 
second  action  for  the  same  cause  iie- 
tween  the  same  parties,  till  the  costs 
of  the  first  were  paid. 

Boulton  q.  t.  ^.Bingham.  2  T.R.5 1 1  ,»• 
3*  The  like  in  the  case  of  an  action  for 
a  malitibiis  prosecution. 
Baldtcht  v.  Richards.  2  T.  R.  51  ] ,  n. 

4.  The  Court  of  C.  P.  refused  to  .«ti'.y 
proceedings  against  a  defendant  till  the 
debts  and  costs  recovered  bi^  him  in  a 
former  aotiou  against  the  plaintiflTwere 
paid :  saying  they  could  not  try  the 
merits  of  the  cause,  on  motion. 

Cooke  V.  Dobree,  iH.B.  10 

5.  If  the  defendant  in  a  former  ejectment, 
who  was  then  evitted,  bring  another 
ejectment  for  the  tame  premises*  the 
court  will  stay  the  proceedings  until 
he  pay  the  costs  of  tlie  former  causte. 

Thrust(rtit  d.  JJliliams  v.  Holdfast. 

6T.R.223 

6.  Efeftment  hi  C  B.  and  verdict  for 
the  plaintiff,  and  costs  paid  hy  the  de« 
femhint,  who  then  brought  an  eject- 
ment in  /i.  B.  for  the  same  premises 
and  recovered,  but  was  not  paid  his 
costs ;  and  a  third  ejectment  being 
connneuced  in  C.  B.  by  the  plaintiff 
in  the  first  ejectment,  the  court  stayed 
proceedings  till  payment  of  the  costs 
of  the  second  ejectment  in  K.  B. 
Doed.  Walker  v.Stetensan.  SB.h?.2Z 

7.  So  the  court  will  stay  the  proceed- 
ings ia  a  second  ejectment  until  the 
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costs  of  a.QonsQit  in  a  fonner  eject- 
ment be  paid,  if  it  be  brought  od  the 
same  title,  though  it  be  brought  for 
different  lands  In  a  flifferent  county, 
and  though  all  the  defendants  be  not 
the  same.  Kceiu  d.  Angel  v.  Angel, 
(See  post  VIII.  170  6T.  R,  740 

8.  So  proceedings  in  ejectment  weri* 
stityed  till  the  costs  of  a  former  eject- 
nieut  brought  by  the  father  of  the 
lessor  pf  the  plaintiff,  against  the  de- 
fendant's father  on  the  same  title  were 
paid.  Doe  dSeJdmv.  Roe.  ST.R.  «45 

Q.  So  till  the  costs  of  a  former  ejectment 
for  the  same  premises,  and  also  of  an 
action  for  mesne  profits,  were  paid. 
fhe  d.Pindtm-dv.Roe.  ^£.R.$85 

^}0«  Where  a  verdict  was  found  for  the 
plaintiff  subject  to  a  case  reserved, 
from  the  insufficieiit  state  of  which, 
it  was  necessary  for  the  cause  tov  be 
sent  down  to  a  second  trial,  and  no- 
thing w^s  safd  respecting  the  costs, 
flMugh  the  plaintiff  succeeded  on  such 
second  trial,  th^  Court  of  K.  B.  held 
that  he  was  npt  entitled  ti)  Ibe  costs 
of  the  first* 

Hcnkey  V.  Smtk.  3T,a.507 
S.  P.  determined  in  Smith  v.  Haib» 

6T.  R.71 
II.  But  where  the  defendant  in  taeha 
case  gave  the  plaintiff  a  ci^aotl,  with- 
out ^ing  to  trial  a  second  time»  he 
w  as  liable  to  pay  the  costs  of  the  for- 
mer trial* 

Booik  V.  AikertpmJ  6T.  R.  I4f 
13.  Afler  verdict  for  the  defendant,  and 
a  new  trial  awarded  u^n  a  question 
of  law,  without  any  thing  raid  as  to 
.  costs ;  and  instead  cyf  proceeding  to 
«  second  trial,  the  parties  agree  to 
state  the  facts  specially*  as  HT  on  a 
case  reserved  at  the  trial ;  on  which 
the  postea  is  afterwards  dielivered  to 
the  pfaiinliffs;  they  are  entitled  to  the 
coats  of  the  first  trial. 

RoterUon  v.  lAddell.  lOE.  R.416 

13.  The  Court  of  C.  P.  held  that  where 
a  cause  bi^viag  bten  once  trtfd,  a  new 
trivl  ii-as  granted,  at  which  a  juror  was 
withdrawn,  on  the  party,  who  gaiood 
the  verdict  on  the  first  trial,  undertak- 
ing generally  to  pojf  the  other  km  eeots; 
such  an  undertak  ng  included  only  the 
costs  of  the  second  trial. 

Rouse  V.  Bardiu  4>  «JL  1  H.  B.  639 

14.  That  court  ul^o  held,  that  where  a 
cau^e  is  twice  tried,  and  the  verdict  is 
found  on  each  trial  ifor  the  same  party. 
)ie  is  eoiitlrd  to  the  costs  of  both ;  but 


where  the  Terdicts  are  f<Mi|id  ff»r  difler^ 
ent  parties,  the  costs  of  the  first  tria* 
are  not  allowed. 

TreUwney  v.  Thoum*  1  H.  B,  fi41 

15.  And  the  Court  of  K.  B.  assented  to 
this;  and  held  that-i^hen  upon  setting 
aside  a  nonsuit  the  costs  are  directed 
to  abide  the  event,  though  the  plaintiff 
succeed  on  ih^  second  trial,  he  is  not 
entitled  to  the  costs  of  the  first;  nei- 
ther 1%  the  defenflaut  in  such  case  eur 
titled  to  the  costs  of  the  first  trial, 

Audem  v.  Gihb^*  8  T.  R.  6X9 

l6«  Plaintiff  having  obtauied  a  verdict, 
the  court  granted  a  new  trial,  directing 
that  the  ''costs  of  the  former  trial 
should  abide  the  event  of  the  new 
triaL**  On  the  second  trial  the  ver*r 
diet  was  for  the  defendant.  The  Court 
of  C.  P.  held  tb^t  the  defendant  was 
only  entitled  to  tb^  costs  of  the  second 
trial.  Chapman  V.  Pariri4ge.^V.RSS^ 

17*  AAer  a  Venire  de  novo  awarded  upon 
^n  unperfed  special  verdict,  and  a  new 
trial  granted  after  a  verdict  for  tl)f 
plaintiff  on  the  second  triaj.  and  the 
jury  find  again  for  the  plaintiff  on  tha 
third  trial,  he  is  only  entitled  to  the 
costo  of  the  U'st  trial,  unless  it  be 
otherwise  expressed  ui  the  rule  granting 
the  new  triaL 

Bird  V.  Appldom.  l£.R.Xll 

1 S.  Where  the  plaintiff  withdraws  the 
record  after  the  cause  is  called  on  for 
tria),  the  court  lyill  mal(e  it  a  con- 
dition of  diKbargmg  a  rule  forjudge 
ment  as  in  case  pf  a  nonsuit,  that  he 
shall  p^y  t|^  defendant  the  costs  of 
the  day  occasioned  by  not  connter- 
nanding  notice  of  trial:  though  the 
practice  of  the  court  is  not  to  grant 
a  nde  for  costs  for  |iot  goii^  on  to 
trial*  and  n  ride  for  judgment  as  in 
case  of  a  nonsuit*  at  the  same  time. 
Jordttim  V.  Skarpe.  2  H.  B.  2fiO 

19.  Where  a  venire  de  wno  is  awarded^ 
the  party  succeeding  is  only  entitle^ 
to  the  ccists  of  the  second  tnaU 

JJckborrow  v.  Mos^.  6  T.  R«  131 

20.  A  bill  of  esceptions^  being  no  part 
of  the  record  in  tbe  court  betow  till 
after  judgment,  is  not  to  lie  iucinded 
in  the  taxation  of  costs  there* 

Qardner  \.  BaiUku  1  B.  &  P.  32 

V.  Juror  Withdrawing* 
[arU(srepi^  VIL  C.^ 

I.  Wherever  a  juror  is  withdrawn,  each 
party  must  pay  Ui%  own  costs. 
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VL  lyhcntka^atseteritlQninU:  teve^ 
»   rd  Defendantt:  cr  varioui  Issues. 

1.  If  there  be  two  defendants  in  an  ac- 
tion of  assumpsit,  one  of  whom  suffers 
judgmeht  by  default,  and  the  01  her  ob- 
tains a  verdict,  he  who  obtains  the 
verdict  is  entifted  to  cosls^ 

Sht-ubb  V.  Barrate.  2  H.  B.  28 

S*  If  the  phiintiflf  tuke  issue  on  several 
pleas,  one  of  which  is  iiisudicient  iu 
law,  and  has  a  verdict  on  aU  the  issuer 
except  that  joined  on  the  insufficient 
plea,  which  is  found  for  the  defend- 

•  ant,  and  afterwards  judgment  is  en- 
tei^d  np  for  the  plaintiff;  still  he  shall 

'  not  lie  allowed  any  costs  on  the  issue 
found  for  the  defendant. 

Kirk  V.  Nowill  ^ai.  1  T.  R.  266 

•3.  If  an  avowant  iu  replevin  after  trial 
and  verdict  for  the  plaintiff  obtain 
judgment  non  obstante  veredicto,  in 
consequence  of  the  plaintiflfs  pleas  in 
bar  being  bad,  he  is  not  entitled  to  any 
costs  00  the  pleadings  subsequent  to 
the  pleas  in  bar,because1ie  should  have 
demurred  to  them. 

Ba  Costa  v.  Clarke,  2  B.  ^  P.  376 

4.  And  if  judgment  had  beett  arrested  in 
that  case,  uo  costs  would  have  bem 
given,  ii,, 

3,  If  one  of  several  pleas  pleaded  by 
defendant  be  adjudged  bad  on  a  de- 
tiiurrer  to  plaintiff's  replication,  the 
phrintiffls  entitled  to  have  the  cost:* 
of  those  pleadings  deducted  from  tbt> 
costs  taxed  for  the  defendant  U|»on  the 
po#f fa,  if  afterwards  upon  (rial  of  :he 
issues  joined  on  the  other  pleas  de- 
fendant should  have  a  verdict,  even 
though  it  should  appear  ou  the  whole 
of  the  record  that  the  plaintilf  had  no 
cause  of  action. 

Duheriey  v.  Page,  2T.  R.  391 

$*  If  there  be  two  distinct  causes  of  mc-> 
tion  in  two  counts,  and  as  to  one  the 
defendant  sufffers  judgment  by  dtefault, 
and  as  to  the  other  takes  issue  and  ob- 
tains a  verdict,  be  b  entitled  to  judg- 

•  nient  for  bis  costs  (in  the  latter  count, 

•  notvnthstaniling  the  plaintiflF  is  entitled 
to  judgment  and  co^ts  on  the  first 
count.      Day  v.  Hanks.  3  T.  R.  654 

7«  So,  whete  in  an  action  of  trespass 
Hiere  was  only  one  count,  but  several 
pleas  of  justmcation  on  wh?ch  issue 
was  taken  r  new  assignment,  sa  to 
which  judgment  by  defoult:  vemre  as 
Well  to  assess  the  damages  on  the  judgu 
ment  by  deffAilt  as  to  try  the  issues : 
aK  the  issues  found  for  the  defendant ; 


held  that  the  defendant  was  entitled 
to  the  cost  in  those  issues. 

Qrijgiihs  v.  Dm^ies.  8  T.  R.  466 

8.  The  authority  of  Day  v.  Hanks,  re- 
cognized by  the  Court  of  C.  F,^Per 
Le  Blanc  J.  8  T.  R.  46/ 

9.  In  C.  P.  if  plaintiff  obtain  judgment 
upon  one  of  several  counts,  he  is  en* 
tilled  to  the  costs  of  the  whole  decla«> 
ration.  Spiver  v.Teasdale.  2  B.  &  P.  49 

10.  But  subsequently  to  this  case  the 
court  declared  that  in  future  tlieir 
practice  should  be  conformable  to  that 
of  K.  B.  upon  this  point.  2  B.&  P.334 

11.  Accordingly,  in  an  action  on  a  policy 
of  ittsurmice  with  a  count  for  money 
had  and  received,  where  the  defendant 
paid  no  incmey  into  court,  but  esU- 
blished  as  a  defence  that  the  risk  never 
commenced,  and  the  plaintiff*  obtained 
a  verdict  for  the  premium  only :  the 
court  held  that  the  plaintiiF  was  only 
entitled  to  the  costs  of  the  count  oa 
which  he  succeeded,  and  so  much  of 
the  expenses  of  the  trial  as  were  neces- 
sarily incurred  by  him  in  support  of 
that  count;  and  that  neither  party 
was  entitled  to  the  costs  of  the  special 
count.       Penson  v.Lee.  2  B.  &  P.  330 

12-  Where  in  assumpsit  the  defendant 
pleaded  the  general  issue,  and  the 
statute  of  limitations  to  the  whole  sum 
demanded,  and  a^  to  part  of  it,  that  the 
promises  were  made  by  the  defendant's 
testator  and  one  A.  B.  jointly,  which 
A.  B,  sill  vived  the  other,  and  i«  sfill 
living;  and  this  hist  issue  was  found  at 
the  trial  for  the  defendant,  and  the 
other  two  issues  for  the  plaintifff,  who 
thereupoo  had  judgment  for  the  rest 
of  his  damages  and  costs ;  held,  that 
the  flefendant  was  not  entitled  to  have 
the  costs  of  the  issue  found  foi  him, 
deducted  from  the  costs  of  the  trial, 
which  the  plaintiff'  was  entitled  to  on 
the  issues  found  for  him :  aliter  where 
all  the  issues  at  the  trial  are  found  for 
the  defendant,  but  the  plaintiff  has 
jadgit^nt  upon  demurrer,  and  recovers 
damages  on  a  writ  of  inquiry. 

Postan  v.  Stonaufoy,  5  £.  R.  261 

13.  Trtspm  for  breaking  and  entering 
the  plaintiff  s  free  fishery  in  A.,  and 
also  in  1^.,  and  also  iu  Jf.  andB.; 
plea,  1.  Not  gudty.  2,  That  the 
said  free  fisheries  were  parcel  of  a 
navigable  harbour,  Ike.  common  to 
all  the  king's  subjects.  Replication, 
prescribing  for  a  free  fishery  in  tha 
said  place  in  right  of  the  piauitiff'a 
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inanor.  Ilejoindcr^  taking  issue  on 
surh  prescription.  On  verdict  for 
the  plaintiff  on  the  general  issue,  and 
for  the  d^-fen^tHnt  on  the  prescription  ; 
the  ialt^T  s'i^ing  to  Ihc  wtiole  dechim- 
ti(»n,  \h'\  Court  of  K.  B.  held  that  the 
plaiittiii  i^'iis  not  entitled  to  costs. 

Fivian  v.  Biake.     1 1  E.  R.  263 

14.  Where  some  isttnes  in  replevin  are 
fou:id  fur  the  plaintiff  which  entitle 
hiin  to  judgfniciP,  «nd  some  for  de- 
fendant, tiie  defeiiddnt  must  be  al- 
lowed the  costs  of  the  bsues  f  luiid  for 
him  out  of  the  general  Costs  of  the 
verdict,  unless  the  judge  certify  thai 
the  plaintiff  hiid  prohable  cause  for 
pleading  the  ntatlers  ou  which  those 
issues  are  joined. 

Dodk  V.  JoddrelL    5  1*.  R.  235 

15.  And  the  dffendant  is  entitled  not 
only  to  the  costs  of  the  pleadmgs 
which  form,  but  also  of  the  triat  of, 
those  issues  which  are  found  in  his  fa- 
vour.    Brooke  V.  Hiliet.  12H.B.4S5 

VtUum  V.  Simpson.     2  B.  &  P.  308 

16.  The  statute  ot  Ann,  being  remedial 
ought  to  be  so  construed  as  to  advance 
the  remedy  :  and  the  construction 
adopted  in  I  he  preceding  cases  is  an- 
alogous to  that  put  upon  the  stat.  of 
Gioficestei\  which,  iu  terms,  gives  only 
the  co^ts  of  the  writ,  but  is  held  to 
give  all  the  costs  of  the  suit. 

Ihath  J.  2  B.  &  P.  369 
17-  Where  any  one  of  several  issues  in  a 
qm  umranto  information  is  found  for 
the  prosecutor,  on  which  jndgment  of 
custer  n  given,  he  is  entitled  to  costs 
on  all  the  issues. 

R.  V.  Dawnes.     1  T^  R.  453 

18.  Where  a  declaration  in  trespass  con- 
sists i>f  one  coimt  only,  the  dt  fendant 
justifies  part  of  it,  and  the  plaintiff 
new  asslgus  without  taking  isHue  on  the 
s|>ecial  plea,  and  obtains  a  verdict,  he 
is  entitled  to  the  costs  of  all  the  plead- 
ings.    Gundry  v.  Shvrt.     1  T.  R.  63(> 

19.  An  inclosure  act  directed  that  the 
.    parties,   wherv   dissatisfied    with   the 

determination  of  the  commissicmers, 
might  bring  actions  to  try  their  rights, 
adding,  *'  that  if  the  verdict  should 
be  in  favour  of  the  commissioners'  de- 
termination, the  costs  should  be  borne 
by  the  plaintiff;  and  if  against  such 
determination,  then  by  the  proprietors 
at  large;"  a  proprietor  brought  an 
action,  claiming  nine  distinct  riglits, 
.  and  recovered  for  three  only  ;  it  was 
held  that  be  should  only  have  his  costs 
on  those  issues  found  for  iuoi«  and  that 
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tbe  defendant  sboiiM  haw  dis  60sis  bf 
the  other  issues. 
BraUhwaiU  v.  BraifmLG  T.  U.  $99 

Vih  On  Payment  0/ Money  fnio  Cawrli 

I.  A  |>laiDtiff.  is  entilled  (ni  my  ihne 
before  trial)  to  all  the  cosU  till  the 
time  of  the  defefidant's  payiog  oiooey 
into  Goiirt,  notMfithstiuding  be  stftei* 
wards  proceeds  in  \\tt  action*  Hartley 
V.  Baies^n.  1  T^  R.  ()29  J  ««»d  GHfith^ 
wimiama.    iT.  R.  7n> 

Q.  But  if  the  de^*ndain  pi^  money  iintU 
court,  and  the  plaintiff  proceed  \i>  lnai« 
wheu  a  juror  is  withdiiiwn«  the  pUlkN 
tiff  is  uot  entitled  to  tke  costs  wp  to 
tlie  lime  of  paying  nuMiey  into  court 
Siodhart  v.  JohmOn.  3  T.  R.  ibj 

3.  So  if  defendant  pay  money  inUi  qotfrti 
aud  the  plaintiff  afterwards  proceeds 
to  trial,  when  a  verdict  is  given  agaiiist 
him ;  the  latter  is  i|Ot  entitled  Ip  the 
costs  lip  to  the  time  when  the  mopey 
was  paid  into  court,  Sleven^p^kv,  Vorket 

snd  kabeil  v.  Hudson.  4T.  R.  10 

4.  But  wliere  the  plaintiff  having  given 
notice  of  tilal,  neither  entered  his 
cause,  nor  counlermaiuled  the  notictt 
but  took  the  monvy  <¥»!  «»f  court ;  he 
was  allowed  costs  up  to  the  time  of 
the  luouey  being  pai^i  in,  though  tli^ 
defendant^  was  eutiiled  to  jwlgiwa^t  as 
u\  case  of  a  nonsuit. 

Seymour  v.  Bridge.  S  T.  Jl.  408 

5.  And  tbe  same  principle  iras  held  to 
apply,  where  the  plaintiff  twice  car^ 
ried  the  record  down  to  trial  and  with* 
drew  it.  L^n-ck  v.  li  right.  8  T.  R.  486 

6.  Where  a  defendant  was  holden  to  bail 
for  a  Itirger  suniy  aud  paid  a  lesser  sunr 
mXu  court,  which  the  iilaintiff  accepted 
and  proceedi»d  no  further  in  the  action. 
The  Court  of  C.  P.  held  tl|«  defend- 
ant entitled  to  his  costs  under  43  <«i« 
3.  c.  46  §  3. 

Laidlaw  v,  Cockbum^  Bt.  2  N.R.  76 

7.  The  defendant  in  several  actions  oti 
a  policy  of  insurance  paid  money  into 
court,  which  the  piaiiUiff  t<»ok  out, 
without  taking  the  costs  at  that  time : 
after^vards  they  entered  into  the  conn 
mon  consolklation  role,  anji  tbe  pUin<> 
tiff  was  noasuited  in  the  action  that 
was  tried ;  ruled  (by  tbe  Ccttrt  of 
K.  B.)  that  the  plaintiff  was  not  en* 
tilkd  to  tbe  costs  in  anj  of  tbe  adioui 
up  to  \h^  lime  of  paying  the  oMmej 
into  court*  _ 

SmntaU  v.  Homer.  7  T.  R-  372 

$•  But  in  the  Court  of  C.  P.  if «the 

plaintiff  proceed  to  txial  after  money 
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pilid  into  court,  and  the  verdict  is 
Hgainst  him  ;  he  is  notv/ilhstanding  en- 
titled to  costs  up  to  thetime  of  the  money 
paid  in.  Wilton  v.  Place,  2  B.  &  P.  56 
And  Mulierw Hafishame.3B.lk?.556 

8»  If  a  detendaiit  pay  money  iiilo  court 
upon  some  of  the  counts  only,  and 
the  plaiiitiif  take  it  out;  the  latter  is 
only  entiiltd  to  the  co^ts  of  those 
cotiuts.  Baillit  V.  Cazelet.  4  T.  R.  579 
Skarrott  v.  Vaughan.  2  W.  P.  T.  206* 

9*  In  a  speciui  count  on  a  policy,  the  risk 
was  state<l  to  continue  until  the  ship 
was  unlaiicn,  and  t  lie  re  were  com- 
mon count^ :  held  tl.at  the  premium 
having  been  \m\\  into  court  generally 
was  an  admission  of  the  contract  stated 
iu  the  special  count;  and  that  it  was 
not  competent  to  the  defendant  to 
shew  that  the  policy,  by  which  the 
risk  was  originally  made  to  cease  afier 
the  ship  was  moored  24'  hours  in  safe- 
ty, was  afterwards  altered  by  the  bro- 
ker without  the  defendant's  knowledge. 
But  the  delendnnt  (halving  afterwards 
obtained  a  rule  to  amend  the  rule  for 
paying  money  into  court,  by  confining 
it  to  the  money  counts,  anil  fur  a  new 
trial  on  payment  of  coats,  if  the 
piaintid^  thereupon  determine  to  take 
the  money  out  of  court,  and  not 
to  proceed  further),  is  entitled  to  all 
the  costs  of  the  action,  and  not  merely 
to  the  usual  costs  of  a  new  trial. 
Andrnvs  v.  Palsgrave,  9  E,  R.  325 

10.  When  the  defendant  f>ay5  money  int* 
court,  which  the  plaiutiti  agrees  to  ac- 
cept, the  latter  must  serve  the  defend- 
ant with  notice  of  an  appohitinent  be- 
fore the  Master  to  tax  the  costs. 

Kabell  v.  Hudson.  4T.  R.  10 

11.  Where  afteraction  commenced  and 
before  declaration,  tlie  defendant  of- 
fered to  pay  the  debt  and  costs,  and  the 
plaintiff  refused  to  receive  it,  the  court 
of  C.  P.  allowed  the  defendant  to  pay 
into  court  the  debt  and  costs  up  to  the 
lime  of  his  offer:  and  compelled  the 
plaintiff  to  pay  the  costs  of  tlie  applica- 
tion and  all  costs  subsequent  to  the  of- 
fer.   Zeevms.Comll  2W.P.T.203 

VIII.  Of  Secmity  and  Recognisances  for 
Costs  ;  and  of  Costs  on  interrogato- 
ries, £fc. 

1.  The  Court  of  K.  B  stated  that  there 
were  only  three  instances  where  the 
court  will  interfere  to  oblige  the  plain- 
tiff to  give  security  for  costs;  1st, 
When  an  infimt  sues ;  in  which  case 
Ui  protkain  ami  or  guardian^  or  attor- 


ney, must  give  security.  2dly,  When 
the  plaintiff  jesides  abroad^  Sdiy, 
Where  there  has  been  a  former  eject-^ 
ment;  in  which  case  the  court  will 
stay  proceeding^  in  the  second  eject- 
ment till  tlie  co9ts  of  the  former  are  paid. 
Doe  d.  Selby  v.  Alston.  1  T.  R.  490,  I 

2.  The  Court  of  C.  P.  refused  to  require 
the  plaintiff,  in  a  qui  iam  action, 
to  give  security  for  costs,  tliough  it 
appeared  that  he  was  insolvent. 

Field  q.  t.  v.  Carron.  2  H.  B.  27 

3.  Nor  will  the  Court  of  C.  P.  compel 
security  for  costs  in  error  on  the 
ground  of  the  plaintiff  in  error  being  a 
lunaUc-   Steel  v.  Allan.  2  B.  &  P.  437 

4.  If  the  plaintiff  reside  abroad,  the 
Court  (of  K.  B.)  will  stay  proceedings 
till  he  give  security  for  the  costs. 

Pray  Sf  ah  v.  Edie.  1  T.  R.  267 

5.  And  thb  is  now  the  practice  of  the 
Court  of  C.  P.  See  Ganesford  v. 
Levy,  2  U.  B.  118.  overruling  the 
former  case  of  Parquot  v.  Eling,  1  H, 
B.  106.  But  see  note  (b)  2  H.  B.  384. 
that  the  rule  will  be  granted  on  terms, 
and  at  the  discretion  of  the  court. 

6.  So  if  the  plaintiff  reside  in  Ireland^ 
Fitzgerald  V.  Whitmore.  1  T.  R.  362 

7.  But  see  now  as  to  the  practice  of  the 
Court  of  C.  P.  Tullock  v.  Crowley. 
1  W.  P.  T.  18;  in  which  case  the 
Court  of  C.  P.  refused  to  oblige  a 
plaintiff  (an  English  subject,  a  prisoner 
in  France)  to  give  security  for  costs. 

S.  Where  an  action  was  brought  with- 
out the  knowledge  of  the  plaintiff, 
who  was  out  of  the  realm,  the  Court 
of  C.  P.  required  security  for  the  costs 
to  be  given  on  the  part  of  the  plaintiff. 
Ball  V.Adrian.  iW.P.  T.64 

9.  The  court  will  not  stay  the  proceed* 
ings  till  the  plaintiff,  a  foreigner,  give 
{security  for  the  costs,  unless  the  de- 
fendant have  put  in  bail.  De  la  Preuve 
V.  the  Due  de  Biron.        4  T.  R.  697 

10.  After  defendant  has  agreed  to  take 
short  notice  of  trial,  the  court  will  not 
compel  plaintiff,  though  a  foreigner 
and  resident  abroad,  to  give  security 
for  costs.  Michel  v.Pareski,  2  H.B.5.93 

1 1  •  If  a  foreigner  sue  two  defendants,  and 
only  one  of  them  puts  in  bail,  that  one 
may  require  the  plaintiff  to  give  secu- 
rity for  the  costs,  witliout  putting  in 
bail  for  tiie  other  defendant, 

Carr  v.  Shaw.  6  T.  R.  496 

12.  And  if  one  of  two  plaintiffs  reside 
within  reach  of  the  process  of  the 
court,  security  will  not  be  required  for 
the  costs,  though  the  other  plaintiff  be 
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aibreigner  residfrtg  abroad,  aitd  though 
the  first  mentianed  |>laintiff  be  a  bank- 
rupt ill  exettition  for  fl<'bt. 
M'CannelSfal.  v.  Johmion.  i  E:R.43] 

13.  The  court  (after  issue  joined)  made 
a  rule  on  the  plaintiff,  who  had  left  the 
kingdom,  to  give  security  for  the  costs. 
Barker  v.  Hargreates.     6  T.  R.  597 

14.  An  application  to  make  the  plaintiff, 
who  resided  abroad,  give  security  for 
the  costs  refVised,  after  notice  of  trial 
given;  as  the  defendant  mif^lit  have 
applied  earlier,  after  knowledge  of  the 
fact  of  the  platnfiffs  residence,  and 
before  so  much  ot'  the  costs  were  incur- 
red.   Walter,^  v.FryihM.  5E.R.33< 

15.  Where  a  Foreign  seaman  had  brought 
an  action  fdr  his  wages  against  a  fo- 
reigner, the  Court  (of  C.  P.  dhscnU 
T^ooArcr,  J.)  refused  to  compel  the  plain  - 
tiff  to  give  security  for  costs,  on  ac- 
count of  his  being  on  a  voyage  on 
board  an  English  ship. 

Hen^hrn  v.  Garres.  C  H.  B.  383 

16.  And'that  court  retii&ed  a  similar  mo- 
tion in  an  actioti  agqinsi  an  Engfislt- 
man  by  a  foreign  sc.iman,  serving  on 
board  an  Engfiih  ship* 

Jacobs  V.  StevtHMn.  1  B.  Sc  P.  06 

17.  And  also  hi  an  a<ition  by  a  prisoner  of 
warfhrwaeen  earned  on  board  an  Ens:; 
U9h  ship.  Maria  v.  Hail.  2  B.&P.  230 

18. The  Court  of  C.  P.  refused  to  require 
security  for  costs  of  a  foreij^er, «  caj>- 
tain  of  a  ship,  who*  was  in  the  habit  ot 
sailing  to  »nd  from  the  ports  of  this 
country.   Nehan  x.Ogle.  2W.P.T.253 

19.  The  Court  of  K.  B.  required  an  im 
certificated  bankrupt,    who   brought 
trover  for  gooils,  to  give  security  tor 
<>osts  in  ca'e  he  .should  fail. 

Webby.  Ward.  7T.R.29'y 
Biitthe  Court  of  C.P.  reltised  tocompel 
two  plaii^tiifs,  one  of  whom  wns  a  brink- 
rupt  and  the  other  a  prisoner  in  New- 
gate, to  give  security  tor  costs. 

An&tiymom,  2W.  P.T.6! 

20.  Where  the  lessor  of  the  plaiittiff  ha^l 
abanitoni^  his  suit  in  another  court, 
and  bnuighi  a  fresh  ejectment  in  K.B., 
the  court  refund  an  appliciition,  re- 
quiring him  to  give  security  for  the 
costs.     Doc  d  Selby  v.  Alston. 

{See  ante  IV.  7,  8.)  7  T.  R.  4pi 

SI.  On  a  defendant's  acquittal  on  an  in> 
foniiation,  he  is  n'>t  critltJed  u»id»^r 
Stat.  4  and  A  JV,  cSt  i\L  c.  18.  §2.  to 
costs,  beyo'ui  tlif  extent  of  the  rerog- 
nizance  enteied  into  by  the  prosecutoi 
in  20/.  utider  thitt  net. 

R.  V.  Fthtcocd.    2T.  lU  145 


22. But  iu  that  case  (No.20)  the  court  m^ 
tiniated  that  io  future  it  might  be  prop<'  r 
to  adopt  some  new  rule,  such'  as  refus- 
ing to  grant  any  information,  onhrss  the 
prosecutorwHl  undertake  to  pay  ail  the 
costs.  2T.  R.I4J 

23.  However,  in  a  subsequent  case  tiiey 
refused  to  make  such  a  rnle ;  and  said 
that  the  court,  on  granting  an  iufor- 
mat  ion,  would  not  require  the  prose- 
cutor to  give  security  for  the  cost*, 
in  case  the  defendant  should  be  ac- 
quitted, beyond  the  e^itent  of  the  re- 
cognizance in  20/.  refjuired  by  thai 
statute  of  IV.  Sf  M. 

R.  V.  R.  Brooke.    2  T.  R.  19a 

24.  If  a  sessions  case  be  sent  down  to  be 
rc*stated,  and  the  prosecutor  abandon 
it  when  it  is  returned,  this  court  will 
discharge  his  rccogtiizance  for  the  cnst«» 
given  mider  stat.  5  G.  2.  r.  1.9.  but  if 
lie  dispute  tlie  amended  order,  they 
will  not.  jR.  V  Inhabitants  of  Edsre- 
worth.  4T!R,  218 

25.  Under  §  2.  of  the  said  stat.  5  G.  2» 
r.  19*  the  party  removing  a  convietioi* 
into  K.  B.  by  crrti&rari,  must  enter 
into  a  recognizance  with  two  sureties  in 
tlie  entire  sum  of  50/.     R.  v.  lionghvif, 

4  T.  R.  28 1  —  /?.  v.  Thiftn.  & T.  R.  2  i 7 
^e  Crrtioraui  If.  7,  8.) 

2(J.  Whethnr  the  party  removing  a  con- 
viction by  certwaru  under  slat  5  Ann. 
c.  14.§  2.  shmild  give  a  bond  to  the 
prosecutor  for  payment  of  costs,  &c.  ^ 
Qtf.  8T.R.  217,218, «. 

17'  If  a  defendant  remove  an  indictment 
into  K.  B.  by  eerfiorari,  giving  the 
U'sual  recogniziOice  under  stat.  5  IV,  S\* 
M,  c  11.  and  be  found  guilty,  and  die 
bi'fore  the  day  in  hank,  his  bail  are 
liable  to  pay  the  costs. 

R.  V.  Ftnmore.    8  T.  R.  40!> 

28.  The  12lh  sect,  of  the  stat.  38  Geo,  3. 
c.  52,  providing  that  no  indictment 
shall  be  removed  into  the  ne\t  adjoin* 
in  <;  county,  except  the  person  applying 
for  such  removal  shall  enter  hilo  a  re- 
cognisance in  40/.  for  the  extra  costs, 
tec.  does  not  rehfte  to  indictment  seot 
by  K  B.  to  be  tried  in  the  next  ad* 
joining  county  after  a  removal  thither 
by  certiorari.     R.  v.  Nottingham. 

4  £.  R.  209 

19.  Tlie  party  succeeding  is' not  entitled 
to  the  co.b*  of  exammiug  wit  leases  oa 
interrogHt(»ries,  or  takhig  olhce  copiei 
of  deiKisitions;  but  eat h  patty  appiy« 
ii*g  ',ntys  his  own  expense  unless  it  be 
othfnviseexf''e»is«  d  in  tbc  rtilc. 

JSt£phenss.CrieAiC9^.    i»£.R^25» 
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30.  If  a  rule  of  court  for  the  exaniina- 
.  tiuii  of  witnesses  by  coniniission,  ex- 
))rrss  that  I  he  deposition  of  witnesses 
ait  Hamburgh  and  Lubtck  arc  to  be 
taken,  and  Uie  commission  is  directed 
to  persons  at  Hmnhurgk^  the  expenses 
.of  bringing  witnesses  from  Juubeck  to 
Hamburgh  ought  Xu  be  allowed  upon 
taxation.  MuUcr  v*  Hat*tshaf*ne. 

Jl.  Where  a  party  ob'taiiis  leave,  by  con- 
sent, to  exaniiue  witnesses  abroad  on 
depositions,  be  is  not  entitled  to  be 
allowed  the  expense  of  taking  the  de- 
positions in  the  taxation  of  costs, 
though  he  succeed*  Taylor  v.  lloyal 
Exchang£  Assurance  Company. 

8  E.  K.  393 


IX.  By  SiatiUe. 

1.  The  statute  of  Gloucester  gives  costs, 
where  damages  are  given  by  any  su!> 
sequent  statute^  1  T.  11.  73 

U'  Wherever  an  action  is  given  to  the 
party  grieved  by  an  act  since  tlie  sttt. 
of  Gloticfsiei\  he  is  entitled  to  costs  if 
he  succeed,  though  lie  had  no  remedy 
before  such  act.  7  T.  R,  266 

9*  Costs  are  always  given  in  actions  on 

the  statute  of  hue  and  cry,  where  da- 

.  muges  are  recovered.  l  T.  R,  7  2 

4.  A  r'Urty  grieved  by  having  his  housi' 
set  on  nre,  is  entitled  to  costs  in  an 
action  on  stat.  9  G.  i.e.  22.,  against  the 
butidred,  although  the  costs,  togelhei 
with  the  dama<;e<,  may  exceett  COO/. 

Jackson  y,  Caleswortli  Inhabitants. 

IT.  u.ri 

5.  In  trespass  against  the  owner  of  a  house 
adjuiuiug  to  the  plaintiff's  in  the  me- 
tropolis, for  taking  down  his  party 
wall  and  building  ou  it,  the  defendant 
shewhig  at  the  trial  that  he  was  autho- 
rised in  doing  the  thing  complained  of 
under  the  building  act  14  G.  3.  c.  78. 
is  entitled  to  treble  costs  under  \he 
10th  section,  upon  a  non-suit. 

Collins  V.  Poney.  9  E.  R.  332 
•5.  A  parly  grieved  who  recovered  <la- 
mages  ai^aitist  the  sheriif  for  not  taking 
bail  under  stat.  23  H.  0\c.9,  is  also  en- 
titled to  costs. 

Creswell  v.  Houghton.  6  T.  R.  336 
£.  A  prisoner  suing  as  a  party  grieved  on 
the  habeas  corpus  act,  a  copy  of  the 
warrant  of  commitment  lieing  refused 
him,  having  recovered  the  peuaity,  is 
eotitied  to  costs. 

Wards  SnelL  IH.B.  10 

7*  A  person  sued  ou  stat.  26  G.  3.  c.  30 

fujr  UioQlu^  w^hout  a  certificate,  is 


not'vntitled  to  treble  costs  on  obtain- 
ing a  verdict;  they  being  only  due 
where  a  ))erson  is  surd  for  any  thing 
done  in  putlii  g  the  iict  into  execution, 
and  obtains  a  verdict. 

Smith  V.  n  allis.    1  T.  R.  252 

S.  Where  a  defeqdnnt  removes  proceed- 
ings by  a  recordari  facias  loqueltfm 
from  a  county  court  into  one  of  the 
superior  courts,  and  signs  judgment  of 
non  pros,  in  default  of  the  plaiutiil''s 
a p:  tearing,  be  is  entitled  to  costs  by 
stat.  4  Jac.  1 .  c.  3.  / 

Datis  V.  James.    1  T.  R.  372 

9.  A  justice  of  the  peace,  who  has  pro- 
secuted a  gaoler  to  conviction  for  suf- 
fering a  prisoner  to  e&cape^  committed 
by  him  on  a  charge  of  feiooy,  is  not 
euttfli  <t  to  the  costs  of  the  conviction 
under  stat.  3  Ik  6  W.  4  M.  c.  11 ,  §  3, 
R,  V.  SharpncHS.    Q  T.  R.'47 

10.  But  if  he  were  to  pr«tsent  a  road, 
and  the  oftVnder  were  thereon  after- 
wHrds  indicted  and  convicted,  it  seems 
he  would  then  be  entitled  to  costs  as 
a  put»lic  pros(xtitor  within  the  act^  f^, 

11.  And  it  was  determined  that  a  jus- 
tice, who  indicia  a  road  for  being  out 
of  repair  (the  indictment  being  after- 
wards  removed  into  K.  IV  by  certiorari) 
is  entitled  to  costs,  under  that  statute, 
if  the  defendant  be  convirted. 

IL  V.  Kiitkworih.  5 T.  R. 33 

12.  So  if  he  were  to  imlict  an  inferior  of- 
ficer fi»r  disobeying  au  order  made  by 
him  and  convict  him.  2  T.  R.  ^f 

13.  The  clerk  of  the  |)cace,  whose  duty 
it  is  to  drnw  up  uU  presentments  in  (he 
form  of  ijidictments,  is  a  public  prose- 
cutor within  tlie  act.  f'^. 

14.  The  prosecutor  in  a  trial  at  bur  is 
not  within  the  act.  it. 

15.  Qm.— Whether  the  person  really  in- 
*  jured,  who  is  the  real  prosecutor^  be 

entitled  to  costs,  if  his  name  do  not  ap- 
pear on  the  bark  of  the  indictment,  ib. 
16..  In  an  action  of  debt  for  the  penalty 
of  the  stat.  2.  ^  3  £.  6.  c.  13.  for  not 
Bitting  out  tithes  with  a  count  in  the 
declaration  for  the  single  va!ue :  after 
a  demurrer  to  the  declaration,  the  pafv 
ties  submit  to  arbitratioi^,  and  the  arbi- 
trator awards  the  single  value  to  be 
less  than  20  nobles  (6/.  13$.  4d.)  the 
plaintiff  is  not  entitled  to  cp$ts  on  the 
counts  for  the  penalty,  under  tiie  stat. 
8  &  9  ^^-  3.  c.  1 1 .  §  3.  the  value  not 
having  been  found  by  a  jury ;  but  the 
court  will  allow  him  to  have  tite  costs 
taxed)  on  the  count  for  the  single  value. 

Barnard  v.Mos^.  iH.B.  lar 
u  2 
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17.  If  the  defendants  in  an  indictment 
for  not  repairing  a  road  (and  which  is 
removed  into  K.  B.  by  cntimrari)  he 
acquitted  for  want  of  prosecution,  the 
court  has  no  power  to  award  costs  to 
the  defendants  on  the  ground  of  its 
being  a  vexatious  prosecution  undtr 
atat.  13  G.  3.  c.  78.  §  6S.  but  the  ap- 
plication m.ist  be  made  to  the  jud?c  at 
Timprius.  R,^*  Inhabitants  of  Chad- 
derton.  ST.R.  272 

18.  If  the  judge,  on  the  trial  of  an  in- 
dictment for  not  repairing  a  road,  cer- 
tify that  the  defence  was  frivolous, 
without  also  awarding  costs  in  express 
terms,  under  stat.  13  G.  3.  c.  78.  the 
prosecutor  is  entit  led  to  costs. 

R,  V.  the  Inhabitants  of  Clifton. 

6T.f.34+ 

19.  The  prosecutor  of  an  indictment  for 
stopping  a  common  footway,  who  had 
used  it  for  some  years  before  it  was 
stopped  up,  is  a  party  f^rieved  within 
the  meaning  of  5  IV.^iM.  c.  n .  ^  3. 

R.  V.  Williamson.    7  T.  R.  3? 

f  0.  Justices  of  the  peace  may  give  co&ts 

in  all  cases  of  convictions,  by  slat.  1 8. 

G.  3.  c.  19.  R.  V.  J.  Ai^cld. 

5  T.  R.  350 

21.  But  justices  of  the  peace  at  the  quar^ 
ter  sessions  have  no  authority  by  any 
act  of  parliament  to  order  the  costs  of 
a  prosecution  for  a  misdemeanor,  ar- 
lied  on  under  the  direction  of  magis- 
trates, to  be  allowed  out  of  the  coun- 
ty rates.  R,  v.  the  Inhabitants  of  the 
W.  R.  of  Yorkshire,  7  T.  R.  377 
(See  tit.  County  Stock.) 

22.  If  a  person  give  notice  of  his  inten- 
tion to  appeal  to  the  quarter  sessions 

•  against  a  poor-rate,  but  do  not  enter 
his  appeal,  the  sessions  cannot  award 
costs  to  the  other  party  un<ler  the  stat. 
17  G.  2.  c,  38.  §  4.  as  coupled  with 
8  and  9  W.  3.  c.  30.  §  3.     R.  v.  Esscr 

{Justices).  8  T.  R.  583 

23.  Under  stat.  4  Ann,  c.  \6.  the  quan-^ 
turn  only  of  the  costs  of  double  plead- 
ing IS  left  to  the  discretion  of  the  court. 

2T.  R.391 

24.  Writ  of  error  having  been  quashed 
because  brought  bv  a  femme  covert 
without  her  husband,  the  defendant  in 
error  is  entitled  to  costs  under  *tat.  4 
Ann.  c.  \6,  §25. 

jWNamara  v.  Fisher.  8  T.  R.  502 
S5.  The  stat.  13  C.  2.  stat.  2.  c.  2.  §  10. 
giving  double  costs  to  the  defendant  in 
error,  if  judgment  be  affirmed  after 
verdict,  is  confined  to  cases  where  the 
judgment  so  affirmed  is  for  the  plains 


iffi^below  and  not  where  the  defendant 
below  obtained  judgment  upon  a  spe- 
cial verdict. 

JBaring^  v.  Christie.     5  E.  R.  545 
26. Costs  are  not  allowed  on  the  statute 
3  //.7.c.l0.where  a  writ  of  error  is  non- 
prossed before  the  transcript  of  the  re- 
cord by  the  clei  k  of  the  Errors  of  B.  R. 
Salt  v.  Richards  ^*  al.  in  error. 

7  E.  R.  110 

27.  An  avowant  in  replevin  for  rent  in 
arrear,  for  whom  venlirt  and  judgment 
are  given  below,  which  are  affirmed  on 
a  writ  of  error,  is  not  entitled  to  his 
costs  on  the  stat.  8  &  p  W.  3.  c.  11. 
§  2.  which  is  contined  to  judgments  for 
defendants  on  demurrer. 

Goldingv.Dias.  IOE.R.2 

28.  If  the  plaintiff  enter  a  noli  pi^oseqvi^ 
the  defendant  h  entitkd  to  co^is under 
stat.  8  Eliz.  c.  2.  ^  2. 

Cooper  V.  llffin.  3  T.  R.  51 1 

29.  Where  the  plaintiff  recovered  a  ver- 
dict at  the  trial  and  bad  judgment  inC. 
P.,  and  upon  a  bill  of  exception  re- 
turned into  this  court,  judgment  was 
reversed,  and  the  plaintiff  took  nothing 
by  his  writ,  the  defendant  cannot  have 
costs.  Bell  V.  Potts.  5E.R.  45) 

30.  The  prosecutor  of  a  quo  warranto 
information  against  a  constable  of  Bir* 
mingham  is  not  entitled  to  costs  under 
stat.  9  Ann,  c.  20, 

R.y.W.Wallis,     5T.R,S75 

31.  Costs  are  due  to  the  plaiuiiff,  who 
recovers  treble  damages  in  an  action  on 
slat.  29  Eliz.  c.  4.  against  the  sheriff 
for  taking  more  than  the  fee  allowed 
by  that  Ntatnte  on  levying  under  an 
execution  against  the  plaintiff's  soods, 

Ti/te  V.  Glode.    7  T.  R.  ^67 

32.  A  plaintiff  who  levies  costs  and  ex- 
penses of  execulion  under  43  G.  3.c.  4()« 
§  5.  must  at  his  peril  take  care  to  keep 
them  within  such  a  reasonable  sum  as 
will  be  aftei  warts  allowed  in  taxation ; 
otherwise  the  court  ou  motion  will  or- 
der the  excess  to  be  restored,  with  costs 
to  be  paid  bv  the  plaintiff. 

BcnueUv.  Oakley.  2W. P.T.  174 

33.  Debt  on  bond,  where  the  plaintiff  re- 
covers a  verdict  for  nominal  damages 
only,  and  takes  his  judgment  for  tlie 
penalty,  is  not  within  the  relief  of  the 
slat.  43  G.  3.  C.46*.  §  3.  enabling  the 
Court  to  allow  the  defendant  costs,  if 
the  plaintiff  do  not  recover  the  amoi^nt 
of  the  sum  for  which  he  had  held  the 
defendant  to  bail. 

Camnmck  v.  Gregory*  10  £•  R.  52^ 
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34^  An  application  for  costs,  iind^r  43 
G.  3.  c.  46.  cannot  be  supported  by 
a  reference  to  the  facts  stated  on  the 
trial ;  and  an  affiilavit  to  support  such 
an  application,  must  shew  on  the  face 
of  it,  that  there  wait  no  reasonable  or 
probable  cause  for  the  arrest. 

Fountain  V.Young.  iW.P.T.Go 

35.  The  Stat.  8^9  ^V.  3.  c.  11.  giving 
costs  in  all  sttiis  of  scire  facias,  does 
not  exteiul  to  a  scire  facias  to  repeal 
a  patent  prosecuted  in  Ihenameof  the 
king.  R.  V.  Miles.  7  T.  R.  36*7 

36.  Though  the  defendant  had  judg- 
ment on  demurrer  in  quare  impedit, 
the  Court  of  C.  P.  held  tliat  it  was  not 
entitled  to  costs  under  ^  2.of  stat.  8  k 
9  JV.  3,  c.  1 1 .     Thrale  tV  ol  v.  I^ndort 

Bp.SfaL  IH.B.  530. 
97*  After  judgment  by  default  in  debt  on 
bond  to  secure  an  annuity  ))ny»ble 
<|uarlerly;  and  sdre  facias  thereon, 
^ggesting  a  breach  in  non-payment  of 
a  quarter,  and  damages  assessed  to  thai 
amount  on  the  stat.  8  &  9  >F.  3.jp.  1 1.; 
held  that  the  plaintiff  wan  entitled  to 
his  costs  on  the  8th  section,  which 
directs  a  st«y  of  proceedings  on  pay- 
went  of  future  damages,  costs,  and 
charges,  toties  quoties ;  though  the  3d 
fcrtinn  ouly  gives  costs  in  scire  facias 
after  plea  or  denwrra\ 

Brooke  v.  Booth.     11  E,  R.  38/ 

38.  To  entitle  an  oflicer  defendant  to 
double  costs  under  the  stHt.  J  Jac.  1. 
c.  5.  there  must  be  a  certificate  of  the 
judge  who  tried  the  ciuisi»  fwhich  may 
be  granted  either  at  the  trial  or  after 
wards)  that  the  defendant  was  such 
an  officer,  and  that  the  action  was 
brought  against  him  for  something 
done  by  htm  in  the  execution  of  the 
ottice.      Harper  v.  Carr.  7  T.  R.  448 

39.  The  statutes  7  Jac.  1.  c.  ^.  and  21 
Jac.  1.  c.  1(2.  §3.  giving  double  costs 
to  parish  officers  sued.  Sec.  extend  not 
to  actions  against  them  for  non-fea- 
zance,  such  as  the  iioiHpayment  of 
money  laid  out  for  the  support  of  one 
of  thifir  pa4i)>ers  by  nnother  parish  into 
which  he  went ;  and  for  which  an  ac* 
tion  of  assumpsit  wav  brought  against 
tliem»    Atkins y.BanwelL  3£.  R.9'2 

40.  Where  in  an  action  against  officers 
of  the  excise  for  seizing  goods,  they 
do  not  tender  amends  before  action 
brought,  but  pay  money  into  court 
and  afterwards  gain  a  verdict,  they  are 
entitled  only  to  single  costs  under  stat. 
?3  G.  3.  C.  70.  §  3  K     Collins  fy  al.  v. 

Morgan  ^  al.  1  H.  B.  344 


41.  Quesre,  whether  they  are  entitled  to 
treble  costs  under  §  34.  of  that  statute 
if  tliey  temler  amends  ?  ib. 

42.  By  a  canal  act  the  company  were  au- 
thorised to  take  certain  lands  for  the 
purposes  of  the  act  on  making  certain 
payments  either  by  annual  rents  or 
sums  in  gross,  and  the  persons  from 
whom  the  land  was  to  be  taken  were 
empowered  to  distrain  the  goods  of 
the  cotnpany  even  off  the  premises  in 
case  of  non-payment  of  such  sums. 
An  avowant  statuig  a  distiess  under 
this  act  of  parliament  is  not  entitled, 
on  obtaining  a  verdict*  to  double  costs 
under  Stat.  11  G.  9.  c.  19.  §  22. 
JLeominster  Canal  Company  v.  Norris. 

7.  T.  R.  500 
The  same  v.  CowellSfaL  I  B.^  P.  2 13 

43.  Though  a  local  regulating  act  says,  that 
"  all  monies  paid,  expended  by,  or  re- 
covered against  the  commissioners  or 
their  treasurer,  &c.  by  means  of  any 
action,  prosecution,  &c.  or  appeal,  for 
any  cause  relating  to  the  act,  or  any 
thing  done  by  or  under  tlie  authority 
of  the  same,  shall  be  defrayed  out  of 
the  money  in  the  hands  of  the  trea- 
surer ;"  it  doifs  not  extend  to  disch.irge 
the  conunisxioners  from  personal  re* 
sponsibiliiy,  in  the  first  instance,  for 
the  costs  of  an  appeal  awarded  to  be 
paid  by  tlieni,  however  they  inuy  after- 
wards reimburse  lliemselves  out  of  the 
fund  in  the  treasurer's  hands. 

R,  v.  KiMs:ston  &'  al.     8  £.  R.  41 

44.  And  they  inaybcimiicted  fornon-pay- 
nient  of  such  costs.  ib. 

45.  Where  two  several  petitions  signed  by 
different  persons  were  presented  to  the 
House  of  Commons  agaiust  (he  rettirn 
of  members  to  serve  in  parliament  fos 
East  Grinstead !  which  petition- were 
referred  to  the  Siime  select  commiltee 
for  trial,  who  reported  them  both  to  he 
frivolous  and  ve Nations ;  the  costs  can« 
not  be  t'AXt{\  jointly  under  the  sUt.  'J 9 
G.3.  c.  52. :  and  therefore  the  Speaker 
having  first  certified  a  joint  taxation  of 
costs  for  a  certain  suni  against  all  the 
petitioners ;  and  having  afterwards  by 
an  amended  certificate  appmrtioned 
how  much  of  the  first  mentioned  sum 
taxed  was  incurred  by  the  sitting  meiu- 
hers  in   opposing    the  two   petitions 

jointly,  and  bow  much  was  incurred 
by  them  in  opposing  each  separately  ; 
the  plaintifis,  by  the  advice  of  the  court 
of  K.  B.  submitted  to  enter  nonsuits 
as  well  in  two  several  actions  prosecute 
ed  against  the  respective  petitioners  for 
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ih^Mparaiecc^a  certifieiS' against  fact|/ 
^  US  also  in  a  joint  action  against  all  to 
.  recover  the  taxation  certified  against 
them  all  jointljif.    Sirachey,  Bart,  v. 
Turleif  and  aL  7  E-  R.  50? 
46.  And  theCoart  of  K.  B.  held  that  both 
these  certificates  being  invalid,  by  lea- 
soo  that  the  act  only  authorizes  the 
costs  to  be  taxed  stparaiely  on  each 
distinct  petition,  a  new  and  valid  cer- 
tificate, ascertaining;  the  separate  costs 
.  inciirred  on  each  |H*lition,  might  be 
grantt»d  by  the  Speaker  <»f  a  new  par- 
liament; theactuentioniog  t/w  Speaker 
genera  lly^  ib. 

COVENANT. 

I.  Assignees,  how  they  mtttf  enforce ,  and 
xchoarc  bound  as  such  ky  Coven  ints,  and 
how  far  tlieAffignof  is  discharged^  8s; c. 

1  .By  3?  H.  S.  c.  34.  grantees  of  reversions 
have  the  same  remedy  again&t  lessees, 
their  executors,  &c.  as  their  grantors 
had.  3T,R.  393 

9.  If  mortgagor  and  mortgagee  make  a 

.  lease,  in  which  the  covenants  for  the 
rent  and  repairs  are  only  with  the 
mortgagor  and  his  assigns,  the  assignee 
of  the  mortgagee  cannot  maintain  an 
action  for  the  breach  of  these  cove- 
nants, br  cause  they  are  collateral  to 
his  grantor's  interest  in  the  land^  and 
therefore  do  not  run  with  it. 

Webb  V.  RusstlL    3  T.  R.  393 

5.  But  the  mort^gor  himself  may, 

Stokes  V.  Russell  3  T.  R.  678 
[^ Affirmed  in  Cam  Scac.  i/.  31  G.  3. 
I  H.  B.  iiO\?.  where  the  point  is  tliMs 
stated.  A.  Inring  pos-^esscd  of  a  term 
of  years,  conveys  it  by  way  of  mort 
ga<]»e,  and  joii'S  with  the  mortgagee  in 
a  lease  for  a  shorter  term,  according 
to  their  respective  estates  and  interests, 
and  the  lessee  covenants  with  llie  n^rt- 
gagor  and  his  a5»i.ans,  to  pay  rent  and 
repair.  During  the  lease,  the  term, 
witJi  all  the  estate  and  interest  of  mort- 
gagor and  mortgagee,  bcronns  vested 
in  the  assignees  of  the  reversion.  The 
mortgagor  may  afterwards  maiutiiin 
an  action  of  covenant  against  the  lessee, 
the  covenants  being  in  gross,] 

4.  If  tenant  for  a  term  of  years,  lease  for 
a  less  term,  and  as«^ign  his  reversion, 
and  the  assi<;oee  take  a  conveyance  of 
the  fee,by  wliirh  his  former  reversionary 
interest  is  merged ;  the  covenants  in- 
cident to  ti.^at  reversionary  interest  are 
thereby  extinguished.        3  T.  R.  393 

5.  In  covenant  (which  runs  with  the 
land},  evidence  that  the  defendant  is 
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in  as  heir  will  support  a  deciamtifiQ: 
chargiuh  him  as  assigfiee^ 

Derisliy  y,  Custance*   4  T.  R.  75 

6.  Au  action  ot  covenant  dors  not  lie  upon 
the  statttle  3  W.  if  J\L  c.  14.  §3. 
against  the  devisee  of  lands  to  recQver 
damages  for  a  breach  of  covenant  made  . 
by  the  devisor.""  The  remedy  given  by 
that  statute  being  confined  to  cases, 
where  an  action  of  debt  hes. 

Wilson  V.  Knubley.    7  E.  R.  1 27 

7.  The  devisee  of  the  equity  of  redemption 
f  the  legal  fee  being  in  a  mortgagee), 
is  not  liable  in  covenant  as. assignee  of 
all  the  estate  right,  title,  aiid  uiterest 
of  the  original  covenantor.  Carlisle 
( Mayor ^  S^cJ  v.  Blamhe.S  E.  R.  4*7 

8.  A  covenant  in  a  lease,  that  the  lessee, 
his  executors  and  administratot^s  shall 
constantly  rcv^i'le  upon  the  demisted 
premises,  during  the  demise,  is  bin<ting 
on  the  assignee  td'  the  Icitsee,  though 
he  l>e  not  named  ;  being  guodammode 
annexed  and  appurtenant  to  the  thing 
demised.  Tatem  vXhaplin.  2H.B.i33 

9>  In  a  lease  of  ground,  with  liberty  to 
m»ke  a  watercourse  and  erect  a  mill, 
the  lessee  covenanted  for  himself,  his 
executors,  &c.  and  assigns,  not  to  have 
persons  to  work  in  the  mill  who  were 
settled  in  other  pasishes,  without  a  pa- 
rish ceitificHte,  The  Court  of  K.  B. 
held  that  this  covenant  did  not  run 
with  the  land,  or  bind  Iho  assignee  of 
the  lessee.  CongletoH  (Mayot\  ifc.) 
Pattisou.     10  £.  R.  130 

» 

10.  In  an  action  of  covenant  for  rent  on 
an  indenture  brought  by  the  assignees 
of  tlie  lessor  (a  bankrupt),  the  lessee 
cannot  plead  that  tlie  lessor  nil  habuit 
in  tenementis.  Parker  and  ai, 
(Assignees)  v.  Manning.  7  T.  R.  5 1 7 
[and  sse  Wilkinsv,  Wingate,  6T,  R.  63, 

1 1 .  A  grant  by  les!(ees  for  lives  of  ail  their 
estate,  right,  title,  interest ,  &c.  in  the 
premises  to  one  and  his  txtcutars^  ha- 
bendum  to  him  and  his  executors  for 
99  years,  if  the  lives  should  so  long 
exist,  in  as large,ampk,  and  betuficial 
way,  Sfc.  as  the  grantors,  their  heirs, 
Sfc,  held,  is  no  assignment  of  the  free* 
liold,  and  consequently  not  of  the 
whole  interest  of  the  grantors  in  their 
lease ;  and  therefore  the  reversioners 
(the  lives  being  expired  within  the 
term)  cannot  maintain  covenant  against 
the  under-lessee  for  not  delivering  up 
the  premises  in  good  repair* 

/j^r/  of  Derby  v.  Taylm\  1  E.  R.  502 

K.  If  tenant  in  tail  male  devisis  for  a  term 

of  99  years»  and  his  lessee  assign  over 
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to  another,  but  before  such  assigntnentl 
tenant  in  tail  mafe  <lkies  without  issue 
male,  no  action  of'  covenant  upon  the 
lease  can  be  maintained  against  the  re- 
presentatives of  the  grantor  by  ruich 
assignee,  the  lease  being  void  at  the 
time  of  the  assignment,  and  no  interest 
passing  unMer  it. 

Andrew  v.  Pearce.    N.  R.  1 58 

13.  An  action  of  covenant  fiesasainst  the 
assignee  of  a  lessee  of  an  estate  for  a 
jMirt  of  the  rent;  as  in  such  ca'^e  the 
action  is  brou<!ht  on  a  real  contract  in 
respect  of  the  land;  and  not  on  a  per- 
sonal contract ;  and  in  case  of  eviction 
the  rent  may  be  apportioned,  as  in 
debt  or  replevin.  JHter  in  covenant 
against  the  lessee  himself,  who  is  liable 
on  bis  personal  contract. 

Stevemon  v.  Lombard.  2  E  R.  575 

14,  Where  an  estate  was  conveyed  to  a 
tmslee,  habendum  to  him  and  his  hi.MJ>. 
to  the  use  of  surh  person,  and  for  such 
estate,  as  W.  should  by  deed,  iVc,  ap- 
point; and  for  want  of  such  liniilation 
to  the  use  of  W,  and  his  heirs ;  and 
the  same  conveyance  reserved  a  certain 
tee-tiifm  rent  to  the  chief  lord,  and 
contained  a  covenant  by  IF.,  his  Iu*ir& 
and  assigns,  for  the  payment  of  it: 
held,  that  W,  look  a  vested  fee,  liable 
to  be  devested  by  the  execution  of  his 
power  of  appointment.     And  W,  hav- 
ing contracted  to  sell  the  estate,  after- 
ivards  by  indentures  of  ieasr  and  re- 
hate,  to  which  he  and  his  trustre  were 
parties,  after  reciting  the  former  con 
veyancc,  the  trustees,  by  direction  of 
tv.  did  grant,  bargain,  sell,  and  re- 
lease ;  mu\  W.  did  grant,  bargain; sell, 
oHeti,  release,  ratify,  and  confirm,  and 
also,  direct,  limit,  and  appoint,  to  the 
purchaser  and  his  heirs,  alt  their  estate 
title,  interest,  use,  trust,  &c.,  in  law 
and   equity,  subject  to  the  rt*«»crvcd 
reiit»  and  to  the  performance  of  cove- 
nants on  the  part  of  rr.  to  be  perform- 
ed :  and  ihe  purchaser  also  covena:nted 
with  W.  to  pay  the  said  rent,  and  to 
indemnify  and  save  him  harmless :  held, 
that  the  purchaser  took  the  estate  by 
the  appointment  of,  and  not  by  con- 
veyance from  W, :  the  instruments  (a 
lease  and  release)  though  more  com- 
monly and  properly  adapted  to  pass 
an  interffSt,  and  containing  words  of 
grant  for  -that  purpose,  yet  professing; 
in  terms  to  be  an  appointn.ent ;  and 
and  the  trustee  bavins:  joined  in  it  by 
the  direction  of  W.,  whirh  was  unne- 
cessary if  it  had  been  intvnded  that  the 


purchaser  shoidd  take  an  estate  de« 
rived  only  out  of  the  interest  of  IV. ; 
and  it  bein^  obviously  for  the  benefit 
of  the  purchaser  to  take  by  appoint- 
ment, and  such  appearing;  upon  the 
whole  to  have  be«^n  the  intention  of 
the  parties :  an<l  held  in  consequence, 
that  the  defendant  (the  lieir,  devisee, 
and  executor  of  th(*  purchaser)  was 
not  liable  in  covenant  for  rent  in  arrear, 
either  as  executor,  or  assignee  of  the 
land,  which  was  not  bonnd  in  the  hilndi 
of  fr.'s  appointee  by  IV/s  covenant. 
Roach  V.  Wadham.    6  E.  R.  2S9 

11.  Condition  pr^cedent ;  what  shali  be 
construed  as» 

1.  No  precise  technical  words  are  re- 
quired in  a  deed  to  make  a  stipulation 
a  condition  precedent  or  subsequent; 
neither  docs  it  depend  upon  its  being 
prior  or  posterior  in  the  deed.  But  it 
must  depend  on  the  nature  of  the  con- 
tract, and  the  acts  to  be  performed  by 
the  contracting  parties.  Hotham  v.  the 
East  India  Company.  1 T.  R.  6'3S 

'3.  If  the  drfiMidants  prevent  the  perfor- 
mance of  a  condition  preredent  by 
their  neglect  and  default,  it  is  equal  to 
performance  by  the  plaintiffs. 

Per  Cur.     1 T.  R.  645 

3.  A  covenant  in  a  charier- party,  "that 
no  claim  should  he  admitted  or  allow- 
ance made  for  short  tonnage,  unless 
such  short  tonnage  be  found  and  uiade 
to  appear  on  arrival  of  the  ship,  on  a 
survey  by  four  shipwrights  to  be  in- 
differently chosen  by  both  |)arties*  is 
not  a  condition  precedent  to  the  plain- 
tiCs  I  ight  of  recovering  for  short  ton- 
nage ;  but  is  a  matter  of  defence  to  be 
taken  advantage  of  by  the  defendant : 
and  the  not  averring  performance  is  no 
ground  for  arresting  the  judgment. 

Hotham  v.  the  East'  India  Company. 

IT.II.6  8 

4.  In  covenant  on  a  charter-party,  by 
which  it  was  agreed  to  employ  a  ship 
ofwbich  the  plaintiff  was  the  captor, 
as  soon  as  condemnation  should  have 
passed,  the  sentence  nuist  be  taken  to 
mean  a  legal  sentence ;  and  the  party 
who  sues  fox  the  freight  must  aver 
that  the  ship  was  condemned  by  a 
court  having  cctmpetent  jurisdiction. 

Unwin  v.  Wolseley.    1  Tl R.  674 

5.  In  a  lease  for  years  containing  the 
usual  covenant!!  that  the  lessee  (shall 
pay  the  rent,  keep  the  premiies  in  re- 
pair, ike,  there  was  a  proviso  that  the 

.  4essec  might  determine  the  term  at  tlif 
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end  of  Ihe  first  three  or  five  years^  giv- 
iug  six  months  previous  notice*  and 
tkat^theii,  and  from  and  after  the  ex- 
piration of  such  notice,  and  payinciu 
of  all  rents  and  duties  to  be  paid  by 
the  lessee,  and  performance  of  all  his 
covenants  until  the  end  of  the  three 
or  five  years,  tlie  indenture  should 
cease  and  be  utterly  void  ;  it  was  held 
that  the  payment  of  rent  and  perform- 
ance of  the  other  covenants  were  con- 
diticns  precedent  to  the  lessee's  deter- 
mining the  term  at  the  end  of  the  first 
three  years,  and  that  his  merely  giving 
six  months'  notice  expiring;  with  the 
first  three  years  was  not  sufiicicnf. 

Porter  v.  Shepherd  (in  error), 

6  T.  R.  665 

6.  By  the  proposals  of  the  Phmiix  Com- 
pany it  is  stipulated  that  '*  pei-sons  in- 
sured shall  give  notice  of  the  luss  forth- 
with, deliver  in  an  account,  and  pro- 
cure a  certificate  of  the  ministers  and 
churchwardens,  and  some  reputable 
householders  of  the  parish,  importing 
that  they  knew  the  character,  ^c.  of 
the  assured,  and  believed  that  he 
reallv  sustuined  the  loss,  and  without 
fraud  ;'  On  tlie  question,  whether  the 
procuring  of  such  a  certificate  were  a 
condition  precedent  to  the  right  of  the 
assured,  to  recover  on  the  policy,  the 
Court  of  C.  P.  were  divided,  and  gave 
judgment  j^ro/arma  for  the  plaintiffs; 
but  the  Court  of  K.  B.  on  a  writ  of  er- 
ror reversed  the  judgment,  holding 
this  to  be  a  condition  precedent ;  and 
that  it  was  immaterial  that  the  minister^ 
4rc.  wrongfully  refused  to  sign  the  cer- 
tificate. Woodt  Sf  aL  V.  IVorsley.  2 
H.  B.  574 ;  and  Wanley  v.  Wood  * 
al.  (in  error,  6  T.  E.  7  lO.—and  Old- 
man  S^  al  V.  Bewicke,  C.  P.  M.  20 

G.3.  2  H.B.577,w. 

7.  A  certificate  of  some  reputable  house- 
holders alone  is  not  sufiicient. 

6T.R.  710 

8.  Where  one,  as  amember  of  a  life  insur- 
ance society  for  the  benefit  of  widows 
and  female  relations,  entered  into  a 
policy  of  assurance  with  the  society,  for 

.  a  certain  annuity  to  his  widow  after 
his  death,  in  consideration  of  a  quar- 
terly premium  to  be  paid  to  the  so- 
ciety during  his  life:  and  the  society 
covenauti'd  to  him  and  hi»  executors, 
&c.  that  if  he  should  pay  to  their  clerk 
the  quarterly  premium  on  the  quarter 
days  during  his  life,  and  if  he  should 
also  pay  his  proportion  of  contribu 
tioiis  which  the  membero  of  the  society 


• 

should,  during  his  life  be  called  on  t0 
make,  in  order  to  supply  any  deficien* 
cies  in  their  funds:  then,  on  due 
proof  of  his  death,  the  society  engaged 
to  pay  the  annuity  to  his  widow ;  and, 
by  the  rules  of  the  society,  if  any 
member  neglected  to  pay  up  the  quar- 
terly premiums  for  1 5  days  after  they 
were  due,  the  policy  was  (Icclared  to 
be  void,  unless  ihe  member  (continu- 
ing in  as  good  health  as  when  the  po* 
Hry  expired)  paid  up^the  arrears  with- 
in six  niontlis,  and  Ss,  per  month  ex- 
tra. The  Court  of  K.  B.  held  that  a 
member  insuring,  havuig  dieii,  leaving 
a  quarterly  payment  over-due  at  the 
time  of  his  death  the  policy  expired ; 
and  that  a  tender  of  the  sum  by  his 
executor,  though  made  within  15  days 
after  it  became  due,  did  not  satisfy  the 
requisition  of  the  policy,  and  the  rules 
of  the  society  which  required  such  pay- 
ment to  be  made  by  the  member  in 
his  Ufe-time,  continuing  in  as  good 
health  as  when  the  policy  expired. 
Want  Sf  al.  v.  Blunt  df  al.  1 2  E.  R.  1 83 

9*  In  covcuuMt  on  a  charter-party  of  af- 
freightment in  which  defendant  co- 
venanted to  pay  so  much  for  freight 
for  •'  goods  delivered  at  A."  the  de- 
liver}' of  woods  at  y/.  being  considered 
as  a  condition  precedent,  it  was  held 
that  freight  could  not  be  recovered  |iro 
rate  itineris  if  the  ship  were  wreck- 
ed at  B.  before  her  arrival  at  A.^ 
though  the  dcf<: udant  accepted  his 
goods  at  B. 

Cooke  V.  Jennings.     7  T.  R.  381 

10.  Where  a  charter-pafty  of  affreight- 
ment, provided  that  in  case  of  the  '*  in- 
ahility  of  the  ship  to  execiite  or  pro- 
ceed on  the  service,"  certain  persons 
should  be  at  liberty  to  make  such 
abatement  out  of  the  freight  as  they 
should  think  reasonable ;  held  that  an 
inability  of  the  ship  to  proct  ed  to  sea 
for  want  of  men  to  navigate  her  was 
within  the  proviso,  although  such  want 
of  men  proceeded  from  the  ravages  of 
the  small  pox  amongst  the  original 
crew,  the  death  of  some,  and  the  de- 
sertion of  others  from  fear  of  the  dis- 
temper, and  an  impossibility  of  pro- 
curing others  on  the  spot  in  their  room. 
Beatson  v.  Schank.    3  £.  R.  233 

10.  Where  a  charter-party,  dated  6ih 
February,  but  averred  not  to  be  exe- 
cuted till  the  15th  of  March,  contain- 
ed a  covenant  by  the  owner  that  the 
ship  should  and  would  proceed  from 
D,,  where  she  then  lay,  on  or  before 
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'  ihe  12/A  February,  on  Iicr  outivard 
bound  voy»ge,  and  return,  &c.  and 
n  covenant  by  the  freighter  that 
in  considrration  of  every  thing  above- 
ment lotted,  ^'c.  he  -wduld  pay  certain 
freight  for  the  voyage;  the  voyage 
being  averred  to  be  performed,  uud 
the  f: eight  earnHl,  the  owner  may  re- 
cover id  un  action  of  covenant,  with- 

'  out  Hverriiig  tliat  the  ship  sailed  on  or 
ikfore  the  J  2th  of  February,  such  cove 
nau(  that  tlie  sliip  should  sail  on  or  he- 
fore  the  X'^th  of  February  being  either 
no  condition  precedent  but  only  an 
independent  covenant,  for  breach  of 
wbrrh  the  pnrty  had  his  remedy  in  da- 
mages ;  or  not  in  the  substance  of  the 
contruct,  which  was  for  the  perforni- 
lug  of  the  voyage  for  which  the  ship 
was  chartered,  and  earning  the  freight; 
or  being  rendered  imf)os8ible  to  be 
performed  by  the  parties  thenist^Ire 
Dot  having  executed  the  deed  tiirafter 
the  time  appointed  for  doing  the  act, 
and  thereby  <li»pensing  with  the  per- 
formance of  it. 

Han  V.  Ca^nove.  4  E.  R.  477 
(And  see  tit.  Deed  7.) 

\\,  A.  covenants ihat  he  will,  on  or  be- 
fore a  certain  day  convey  to  B.,  by 
9uch  conreyance  as  Ii,*s  cowisel  should 
advise,  all  the  grouui  before  conveyed 
io  hiui  by  C. ;  \i\  consideration  of 
M'htch  B,  covenants  to  pay  a  certain 
turn,  and  reserve  certain  rents,  &c.  to 
^„  and  to  l;:y  out  a  certain  sum  on, 
the  premises;  held,  that  A.  cannot 
maintain  covenant  against  1^.,  without 
averting  surli  a  conveyance, or  a  readi- 
ness to  convey  to  B,  on  or  before  the 
day  all  the  land,  but  that  B,  prevent- 
ed him  by  some  act  or  neglect  of  his. 
And  it  is  notsuthcient  to  maintain  eove 
nant  to  shew  that  afler  the  day  B*  ac 
cepted  a  conveyance  of  gronnd  rent^ 
in  lieu  of  part  of  the  land,  and  accept- 
ed that  and  the  conveyance  of  the 
other  part  in  lieu  of  the  conveyance 
covenanted  to  be  made  bv  A, ;  for 
this  is  a  substitution  of  a  dift'ercnt 
agreement  by  parol,  to  which  the  cove- 
nant does  not  apply. 

Heard  v.  IVadham.  I  E.  R.  6lp 

111.  Of  dependant  and  concurrent 
Covaiants. 

li  Whether  covenants  be  or  be  not  jnde 
pendent  on  irach  other,  depends  on  ihtr 
reason  of  the  case.      6  T.  R.  67 1  •  66*8 

9.  Where  any  thing  is  to  be  done  by  u 
plaintiff  before  his  right  of  action  ac- 


cmes  on  the  defendant's  covenant,  it 
must  be  averred  in  the  declaration  that 
that  thing  was  done.  6  T.  R.  57 1 

3.  But  where  A.,  in  consideration  of 
250/.  paid  by  B.,  and  of  the  further 
turn  of  250/.  to  be  paid,  ^r.  cove- 
nanted that  be  would,  with  all  possible 
expedition,  instruct  B.  in  a  certain 
mode  of  bleaching  linen  (for  which 
he  had  obtained  a  patent),  and  B* 
covenanted  that  he  would  on  or  before 
25th  February  179^»  or  sooner,  if  ^, 
should  before  that  time  have  instructed 
him,  S^c.  pay  the  farther  sum  of  250/.; 
it  was  held  that  the  covenants  of  A. 
and  B,  were  independent  covenants^ 
and  that  A,  might  sue  B.  for  the  250/. 
without  averring  that  he  had  taught  B* 
the  mode  of  bleaching  linen,  S^e. 

Campbell  v.  Jones,  6  T.  R.  570 

4.  A.  agreed  to  sell  B.  his  estate  for  a 
certain  sum  before  a  particular  day^ 
in  consideration  whereof  />.  agreed  to 
pay  that  sum  ou  the  day,  and  on 
failure  to  pay  21/.;  it  was  held  that 
they  were  dependant  covenants,  and 
that  A,  could  not  recover  the  21/* 
without  shewing  a  conveyance  on  hl^ 
part,  m  a  tender  of  one. 

Goodisscn  v.  Nunn.  4  T.  R.  76 1 

5.  So  where  the  plaintiff  covenanted  tQ 
sell  to  the  defendant  a  school-house, 
SfC,  and  to  c<mvey  the  same  to  him 
on  or  before  tb?  1st  August  1797,  and 
to  deliver  up  the  iJossc^ion  to  him  on 
24th  June  1796  ;  and  in  consideratioi^ 
thereof  the  defendant  covenanted  to 
pay  the  plaintiff  120/.  on  or  before  the 
siiid  Ut  August  1797  ;  held,  that  the 
covenant  to  con\ey,  and  that  for  the 
payment  of  the  money  were  d^-pend- 
ent  covenants;  and  that  the  plaintiff 
could  not  maintain  an  action  for  the 
VlOL  without  averring  that  he  had 
conveyed,  or  tendered  a  conveyance  to 
the  defendant.     Glasebrook,  Clerk  v, 

tVoodrotv,  Cleik.  8T.  R.  366 
,  Ry   the  conditions   of  t\e  ^idc  of  a 
copyhold  estate,  it  was  stipulated  that 
the  purchaK'r  should  ]wy  down  a  do- 
pDbit,  and  sign  an  agreement  for  the 
payment  of  the  residue   of  the  pur- 
chase  nionry  at  a    certain   lime,   on 
liavingagood  iitle,w\n\  that  he  should 
have  a  proper  surrender,  on  payment 
of  that  residue;  in  an  aclir>u  brought 
by  the  seller  for  the  nc»n  performanco 
of  the  conditions  on  the  p'dit  of  the 
purchaser,  it  was  hehl  by  the  Court  of 
C.  P.  to  be  insuBicient,  to  state  that  tlit? 
seller  had  been  abcays  ready  end  will* 
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ing,  and  froquenily  feared  to  make  a 
good  title  to  tfie  said  attatCt  and  to 
make  a  proper  ^rrendtr  on  payment 

'  cf  the  purchase  monev.  The  decla- 
ration ou{;lit  to  have  averred  that  the 
seller  aetvally  made  a  good  iitle^  and 

•  surrendered  tiie  «?trtate  to  the  purchaser, 

.  or  a  tender  ofid  refusal;  aiid  also  to 

,   have  &hewH  what  title  the  seller  had. 
Phillips  V.  Ficldine.  2  H.  B.  123 
(But  8ee  1  H.  B.270:  6  B.  U.  555.) 

7*  Where  in  at  tides  of  ngreeuieut  under 
a  penalty,  there  are  mutual  covenants 
between  A»  and  B.  to  do  certain  acts, 
and  aUo  u  covenant  which  gate  to  the 
whole  consideration  on  each  side;  to  an 
action  of  debt  for  the  penalty  brought 
by  ^.  against  JB,  on  account  of  the  non- 
performance of  his  imrt,  B*  may  plead 
in  bar  a  breach  by  A.  of  the  covenant 
which  goes  to  the  whole  consideration 
St,  Albans  (Duke)  v. Share.  1  H.B.270 

3.  Therefore  where  in  articles  of  agree- 
ment for  the  sale  of  lands,  it  was 
agreed  that  A,  the  seller  should  take 
in  part  of  payment,  a  conveyance  of 
other  lands  belonging  XqB.  the  buyer, 
and  it  was  also  agreed  '*  that  all  tim- 
ber trees,  which  were  upon  any  of  the 
estates  should  be  valued  by  appraisers, 

,  and  paid  for  by  the  respective  purchas- 
ers at  a  given  time ;"  to  an  action  of 

.  debt  brought  by  A,  against  B.  for  the 
penalty,  on  his  refusal  to  complete  the 
purchase,  B.  may  plead  that  A,  before 
the  tijue,  cut  down  a  certain  number 
«)f  trees,  and  thereby  rendered  hiuiseM 
unable  to  pet  form,  and  it  was  irapos- 

.  sible  for  him  lo  perform  the  agree- 
ment ;  for  which  reason  /?.  d<xlined, 
and  refused  to  carry  the  agreement  in- 
to execution  on  hia  piirt.     1  H.B.  '270 

()•  But  where  there  are  mutual  covenants 
which  do  not  go  to  the  whole  conside- 
ration, the  breach  of  one  cannot  bt 
pieitdo(!  in  bar  to  an  action  for  the 
breath  of  ihe  other.      Booiie  v.  l^yrCf 

.  B.  B.  K.  \7  G.3.       1  il.  B.  275,  w. 

10.  A,  covenants  to  build  a  hou^  for 
B.,  and  finish  it  on  or  before  a  certain 

.  d(tv,  .  ill  coiiMderation  of  a  sum  of 
hionry,  which  B*  covenants  lo  pa\ 
A.  by  install (iients,  as  the  bnildin'r 
siiali  proceed.  The  niti^hing  the  house 
is  not  H  condition  precedent  to  the 
paynicut  of  the  uiooey,  but  the  cove- 
lumt!*  iire  independent :  A.  therefore 
may  uiaintiiin  an  action  of  debt  a«;;iin$t 
/^.  ror  the  whole  sun»,  tht):.;»h  ilie  Uwfd-: 
iiJL'  \u'  iiol  fljii-^lu'l  \\i  t!)e  tim^  iip- 
puifiled.  T*iTj/  V.  Jjuti'r,t.  'Z  fl.U  v^/> 


11.  In  a  policy  of  insuran<^  against  Ids* 
by  (ire  from  half  a  year  to  half  a  year, 
the  assured  agreed  to  pay  the  premium 
half  yearly,  "  as  long  as  the  insurers 
should  agree  to  accept  the  same,'' 
within  15  days  af^er  the  expiration  of 
the  fonner  half  year ;  and  it  was  also 
stipulated  that  no  insurance  should 
take  place  till  the  premium  was  actu- 
ally paid ;  a  los»  happened  within  1 9 
days  after  the  end  of  one  half  year, 
but  before  tlie  premium  for  the  next 

,  was  paid ;  it  was  held,  that  the  insur- 
ers were  not  liable,  though  the  assured 
tendered  the  premium  beftire  the  end 
of  the  15  days,  but  after  the  loss. 
Tarletan  v.  Slaini/orth.  5  T.  R.  69S 
[.Affirmed  in  Cam.  Scar.      1  B.  6i  P. 

470:  Anst  707.1 

12.  By  a  policy  under  seal,  referring  10^ 
certain  printed  prof>osalst  a  fire  office 
insured  the  defendant's  tiremises  from 
11th  of  Aor.  1802  to  25ih  Dec.  1803, 
for  a  certahi  premium,  wliich  was  to 
be  paid  yearly  on  each  25th  of  Decm 
and  the  insurance  was  to  continue  s& 
long  as  the  insured  should  pay  the  said 
premium  at  the  said  times,  andtlie  of* 
Jlce  should  agree  to  accept  it.    And 

by  the  ftrinted  proposv'ls  il  was  stipu* 
laled,  that  the  insured  &hoidd  make  alt 
future  payments  annually  at  the  office 
within  15  days  uficr  the  day  limited 
,  by  the  policy,  upon  forfeitpre  cf  the 
benefit  thereof,  and  that  no  insurance 
was  to  fake  place  till  the  premium  were 
paid.  And  by  a  subsequent  adver- 
tisement (agreed  to  be  I  >ken  as  part 
of  Ihe  policy)  the  (dHre  cnf^Hged  that 
all  persons  insured  there  by  policies 
for  a  year  or  morCt  had  hem  and  should 
he  considered  as  insured  for  1 5  d^iys 
beyond  the  time  of  ihe  expiration  of 
their  policies ;  vet  held,  notwithstand- 
ing this  latter  clause,  tlu-  assured  hav- 
ing, before  the  expiration  <»f  the  year, 
had  notice  from  the  otiice  to  pay  an 
hicreased  premium  for  the  year  ensil- 
ing, other>>iac  Ikvy  would  not  ccuiinue 
the  ifisnrance,  which  the  assured  had 
refused;  that  the  oliice  wa^  not  liable 
for  a  loss  which  huppfued  within  15 
days  frod:i  the  expinitlon  of  the  year 
f(»r  which  the  in.suran^e  was  UiUde, 
though  the  assured,  after  the  loss  and 
before  the  15  days  expiietl,  tendered 
the  full  premium  which  had  been  de- 
manded. Ihe  effect  of  the  whole 
contract,  tScc,  taken  to«elhcr,  being 
only  to  give  the  a^isured  an  option  to 
co:itinu<$  the  insarauce  or  uol,  during 
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'  15  days  after  Ihe  expiration  of  the 
year,  by  paying  the  preoiiiim  for  the 
year  ensuing,  notwithstandhi^  any  in- 
tervening loss,  provided  Ihe  office  hnd 
uot,  before  the  end  of  the  year,  Heter- 
niioed  the  option  by  giving  notice  that 
they  wonhi  not  renew  the  contract. 

SePiH  V.  James,  6  E.  R.  571 

13.  By  indenture,  bt^twcen  A  and  B.  and 
C,  dissolving  their  partnersliip  ns  rope- 
makors.  A,  aud  B.  covenanted  to  al- 
low €.  during  hi-»  Me  Qs.  on  evn  v 
cwt.  of  corduge  which  they  shovld 
make  on  the  recommend ut ion  of  C  for 
any  of  his  friends  and  connexions,  and 
whose  debts  should  turn  out  to  be 
good;  and  that  A.  and  B.  fchould 
stand  the  ri.>k  of  such  d^hls  innirrrd, 
but  should  not  be  compellrd  tofurnisk 
goods  to  any  of  C  *  connexions  whom 
they  should  be  disinclined  to  tmst. 
Ami  C.  covenanted  ttot  to  carry  on  the 
business  of  a  rope-maker  during  his  life 
(except  on  government  contracts) ;  anii 
that  all  debts  Ci.ntractcd  or  to  he  con- 
tracteil  in  his  or  iheir  names,  pursuant 
to  the  indenture,  should  be  the  excluMve 
pro)7erty  of  ^.  and  B.;  and  that  C. 
should,  cidrioyr  his  life,  exclusively  em- 
ploy A.  ai'.d  B.,  «nd  no  other  person,  to 

,  make  all  the  cordage  ordered  of  him  b\ 
or  for  hi*  friends  and  connexiohs^an  the 
terms  aforesaid t  and  should  not  employ 
any  other  person  tomake  any  cordage  on 
miy  pretence  whatsoever:  the  Court  of 
K.  B.  h<  Id  that  the  covenant  by  C.  to 
employ  A.  and  J3. exclusively  to  muke 
cordage  for  his  friends,  and  not  to  em- 
ploy any  odier,  &c.  (A.  and  B,  nol 
beii!g  (»bliged  to  work  for  any  other 
than  such  as  they  chose  to  trust),  whs 
not  illi'gH.  and  void,  as  bfiiig  in  res 
traint  of  trade  witho tit  adet; mite  coum 
deration;  for  the  whole  indcntun 
must  be  construed  toptther,  according 
to  the  apparent  reason.^ble  intent  of 
the  parties  ;  and  the  general  objert 
being  only  to  appropriate  to  A,  an:) 
B,  so  niMch  of  C.*s  private  trade  as 
they  chose  to  give  his  Irirnds  crcd.t 
for,  so  much  only  was  covenanted  to 
be  tran^ftrred,  and  C  was  still  at  li 
heity  to  wojk  for  atiy  of  his  friends 
ivho  were  refused  to  be  trusted  by -4. 
»uid  D:  Ly  which  construction  the 
rebtrdnt  on  C.  was  only  co-extensive, 
as  in  reavon  it  could  only  be  intended 
to  he,  with  tlie  benefit  to  A.  iiud  B. ; 
and  iherefttre  the  restraint  on  C  could 
be  no  pr«  judicc  to  public  trade. 

Gale  V.  Reed.  8  E.  R.  60 


IV.  Joint  and  several. 

t.  In  a  case  of  colleries,  B.  and  C  the 
lessees,  "jointly  and  severally,"  ^c. 
did,  aiid  each  of  thein  did  covenant, 
^,  with  A.  (the  lessor)  in  manner  fol^ 
lowing,  viz" I  here  followed  a  set  of 
covenants  by  the  lessees;  then  followed 
some  covenants  by  the  lessor;  and 
then  others  by  the  lessees,  in  one  of 
which  they  "and  eiich  of  them  <iid" 
agree,  SfC. :  held  that  all  the  covenant^ 
on  'he  part  of  the  lessees  were  several 
as  well  as  joint. 
D.ofNorthum,v  EiTington.  5T.R.522 

'2.  If  the  obligee  of  a  hood  covenant  not 
to  «ue  one  of  two  joint  and  several  ob- 
ligors, and  if  be  dq,  that  the  <!eed  of 
covenant  may  be  fdeudrd  in  bar,  he 
may  still  sue  the  othei  obligor.    ^ 

Dean  v.  Neichall.  8  T.  R.  l6S 

3.  Even  if  the  obligee  sue  tlie  first  ob- 
JijL^or,  the  Intter  cannot  plead  that  the 
former  released  him,  though  lie  may 
plead  the  covenant  in  bar,  wiiich  as 
bt'tween  those  parties  operates  ^tr/^  a 
release.  '  8  T.  U.  l6"8 

4.  A  covenant  to  nn<l  %viih  A.,  his  exe- 
cutors, administrators,  and  assigns,  itud 
to  and  with  B,  and  his  assign^*,  to  pay 
an  nnnnity  to  A„  his  executors,  &c. 
during  B.*s  lile,  is  a  jr.int  covenant  to 
A.  and  /i.,  in  which  they  liave  a  Joint 
legal  interest,  although  the  beneiit  be 
for  A,  oiilv ;  and  therefore  on  the 
death  of  A.  the  riphl  of  actfon  sur- 
vives to  B.,  aud  A/^  administrator 
cannot  sue  on  the  covenant. 
Anderson  v,  Mariindale,    1  E.  R.  497 

V.  Renewal;  Cocetiants for. 

1.  A.  and  B,  co"'enaul  in  a  lease  for  6l 
years,  **  that  at  any  tijue  within  one 
year  after  the  expiration  ofijt)  years 
of  the  said  term  of  6 1  years,  upon  the 
ie(|ue*t  of  the  lessee,  and  his  paying 
67.  to  the  lessors,  they  would  execute 
another  lease  of  the  premises  unto  the 
lessee,  ftrr  and  during  the  farther  tern} 
of  *20  years,  fo  commence  from  andifter 
(heeipivaiivnoi  the  said  term  offil  years 
6:  c.  Andxo  ir  Ukcmcnner,  at  the  end  and 
exi»irati:)ii  (d'every  ^20  >ears,  dunng  th« 
s*iitl  term  of  ()  1  years,  for  the  like  con- 
sideration, at.d  upon  the  like  refpiest. 
would  execute  another  lea se/or/Zte/wr- 
ther  term  of  *20 years,  to  commence  at  and 
from  the  expiration  of  ihe  tfrm  then  lust 
before  granted,*'  cVc. :  un<ierlhis  covo- 
n«ni  the  IcNSoe  cannot  claim  a  further 
term  of  QO  years  at  the  expinilion  of 
the  la>t  Icim  of  Co  veais  i:i  ilie  lease. 
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if  he  has'  omitted  to  claim  a  further 
term  at  the  eud  of  the  first  and  second 
20  yean. 

Ruhay  ▼.  Jervoiit  Sfol.  1  T.  R,  229 

i.  If  a  lease  for  ^Q  years  determioable 
on  three  lives  be  conveyed  in  trust  for 
A.  for  life ;  and  A^  covenant  to  use 
his  utmost  endeavmirs  as  often  as  any 
of  the  persons  on  whose  lives  the  pre- 
mises fire  held  shall  die,  to  renew  tlie 
tame  by  purchasing  of  the  lord  of  the 
fee  a  new  life  hi  the  room  of  such  a? 
shall  fail ;  it  is  no  breach  of  the  covc- 

•    nanty  if,  u|)on  one  of  the  lives  failing, 

.    he  procure  a  renewal  upon  his  own 

life.  Scudamore  Sf  aL  v. 

Stratton  Sr  al  1  B.  &  P.  455 

V\.  Rent  and  Taxes ;  Covenants  tppay. 

].  The  bankruptcy  of  the  lessee  is  no 
bar  to  au  action  of  covenant  f  made  be- 
fore the  bankruptcy)  brought  agniiist 
him,  for  rent  due  since.  •  Mills  v.  An- 
rial.  1  H.  B.  433.  affirmed  in  K.  B. 
Auriol  V.  Mitis.    4  T.  E.  54 

f  •  Neither  is  a  seizure  and .  sale  of  th^ 
lease  under  a  writ  of Jieri facias,  or 
eiegit,  against  the  lessee.    4  T.  U.  5)9 

•^.  Nor  a  forfeiture  by  his  attainder.  Id, 

4.  A  lessee,  who  covenants  to  pay  rent 
and  to  repair,  with  an  exception  of 
casualties  by  fire,  is  liable  upon  the 
covenant  for  rent,  though  the  premises 
are  burnt  down,  and  not  rebuilt  by 
the  lessor  after  notice. 

Self  our  V.  iVesi^m,     1  T.  B.  3 1 0 

5  Under  a  power  to  a  tenant  for  life  to 
lease  for  years,  reserviug  the  usual  co- 
venants, Sfc.  a  lease  made  by  him, 
Containing  a  proviso,  that  in  case  the 
premises  were  blown-down,  or  burned, 
tlie  lessor  sliou!d  rebuild,  otherwise  tiie 
rent  should  cease,  is  void;  tlie  jury 
findmg  that  such  covenant  is  unusual. 
Doe  d.  EIHsand  Medwin  v. 
Sandhcm.    1  T.  R.  705 

£«  The  lessee  of  a  coal  mine,  who  co- 
venants to  pay  a  certain  share  of  all 
sueh  sums  of  money  as  the  co»l  shall 
self  for  at  thepifs  mmithy  is  not  liable 
under  I  hat  ct»venant  to  pay  to  the 
lessor  any  part  cf  the  money  produced 
by  ^ale  of  the  coals  eUewhtre  fhan  at 
the  pit's  mouth.  Cliff  en  v.  Walmesley^ 
5  T.  R.  564 ;— <Sr  Gcrrard  v.  CUftou, 
(  in  error)  7  T.  R .  6?  6' :  reversing  ike 

^  judsriHini  ifC.  P.  1  B.  &  P.  5^2^ 

7.  If  there  be  any  fraud  wy.ow  the  cove- 
nant in  tlie  lessee,  in  such  case  a 
court  of  equity  would  give  relief. 

5T.  R.557 


8.  Evidence  of  the  lessee's  haviog[  Me* 
counted  with  the  lessor,  and  paid  htm 
the  share  of  the  money  produced  by 
the  sale  of  coal  elsewhere>  is  not  ad- 
missible to  eiplain  the  intention  of  the 
partiei.  6  T.  R.  567 

9.  In  covenant  on  an  indenture  of  de- 
demise  of  a  coal  noine,  made  00  the 
8tli  of  Ji£/y  1805t  reserving  1 -4th  of 
the  coal  raised,  or  the  value  in  money 
at  the  election  of  the  lessor;  and  if  the 
l-4th  fell  short  of  400/.  per  ami.  then 
reserving  snch  additional  rent  as  would 
nutke  up  that  annual  sum,  to  be  ren<« 
dered  vumthly  in  equal  portions:  the 
Court  of  K.  B.  held  tliat  the  lessor 

_  having  electe<l  to  take  the  whole  in 
money  may  declare  for  two  years  antt 
flirer  months!  rent  in  arrear.  But  even 
if  the  money-rent  were  reserved  an- 
nually, the  ptauitiff  may  remit  his 
claim  VL's  to  the  three  montlis'  rent,  and 
enter  up  judgment  for  the  two  years' 
renr  only.  And  having  first  well  as- 
sigued  a  breach  of  the  covenant,  tliat 
the  lessees  had  not  yielded  monthly  tlie 
-]-4th,  or  the  value  in  money,  tuc.  but 
had  refused,  &c.;  held  that  it  would 
not  hurt  on  g-orera/ demurrer,  that  the 
count  went  on  to  alledge,  that  before 
the  exhibiting  of  the  plaintiff's  bill» 
viz.  on  the  \st  of  November  1797» 
900/.  of  the  rent  reserved  for  two  year^ 
and  three  months  iifas  due  and  in  ar- 
rear ;  for  that  date  being  beford  the 
lease  made,  and  therefore  impossible 
in  respect  to  the  sulyect  matter,  umst 
be  rejected ;  and  the  general  allegation 
that  before  the  exhibiting  of  the  pUin^ 
tiflf's  900/.  of  the  rent  reserved,  &c. 
was  due  is  sufiicieut. 

Buckley  v.  Keny^.     1 0  £.  R.  1 39 

10.  J.  T.  demised  land  to  the  plaintiif  at 
an  annual  rent  for  21  years  with  liberty 
to  dig  half  an  acre  of  brick  earth  an^ 
nually:  the  lessee  coveu^ted  that 
he  would  not  dig  more,  oa*.  if  he  did 
thai  he  would  pay  an  increased  rent  of 
375/.  per  half  sirre,  being  after  the 
same  rate  that  the  whole  brick  earth 
tvas  sold  for,  A  stran|»er  <lug  and 
took  away  brirk  earth  :  the  lessee'  re-. 
coveted  a'Tdin'^t  hini  the  fu!l  value  of  it ; 
it  was  hvU  bv  llie  Court  of  13.  P.  that 
he  was  eutillcd  to  retain  the  whole 
damages. 

Aitnsollv.  Stevens.     1  W.  P.T.  183 

11.  Under  a  coveuant  in  a  bitildiug  lease 
by  the  tenant  to  pay  all  the  taxes,  ex- 
cept the  land-tax,  the  landlord  is  only 
to  pny  the  old  land-tax,  aud  ooi  the 
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yddkional  land-tax  occasioned  by  the 
improvement  of  the  estate. 

Hyde  V.  HiiL  3  T.  U,  377 
And  see  R.  v.  Scott.  3  T.  R.  602 
12.  A  distinct  covenant  in  a  lease,  where- 
by the  tenant  bound  himself  to  pay 
the  property  tax,  and  all  other  taxes 
imposed  on  the  premises^  or  on  the 
landlord  in  respect  thereof,  though 
void  and  illegal  by  the  stat.  46  G.  3.  c. 
65.  ^  1 1 3.  will  not  avoid  a  separate 
covenant  in  the  lease  for  payment  of 
rent  clear  of  all  parliamentary  taxes, 
&c.  generally ;  for  such  general  words 
will  be  understood  of  surh  taxes  as  the 
tenant  might  lawfully  engage  to  defray. 
Gaskeil  v.  King.     \l  E.  R.  l65 

Vir.  Repairs,  ^c.  $  Covenants  for. 

|«  A  lessee  of  a  house,  who  covenants 

generally  to  repair^  is  bound  to  repair 

it  if  it  be  burned  by  an  accidental  fire. 

Bullock  V.  Dommitt,    6  T.  R.  650 

(See  ante  Vh  a.) 

)•  So  on  a  covenant  to  build  a  bridge 
in  a  substantial  manner,  and  to  keep 
}t  in  re^Kiir  for  a  certain  time,  the 
party  is  bound  to  rebuild  the  bridge, 
though  broken  down  by  an  extraor- 
dinary flood.  Brecknock,  ^c.  Naviga- 
tion Co,  V.  PritcJtard.  6  T.  R.  750 

3.  When  the  law  creates  a  duty,  and  the 
party  is  disabled  to  perform  it  without 
any  default  in  him,  the  law  will  ex- 
ciise  him :  but  when  the  party  by  hi^ 
own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it 
good,  notwithstanding  an}  accident  by 
inevitiible  necessity^  6  T.  R.  75 1 

A,  Covenant  in  a  lease  that  the  lessee, 
would  not  dig  gravel  out  of  any  part 
of  the  demised  premises  without  con- 
sent of  the  lessor,  or  paying  to  him  lOs. 
p0r  load,  except  nhitt  should  be  dug 
out  of  two  acres,  part  of  the  premi^c^ 
demised,  and  part  of  a  garden  late  in 
the  poseession  of  A,  B, :  By  indorse- 
ment made  on  the  lease  before  execu- 
tion, it  was  agreed  that  it  bhould  be 
lawful  for  the  lessor  to  let  any  part  of 
the  within  demised  premises  for  the 
purpose  uf  making  bricks  or  tiles,  he 
paying  the  lessee  3/.  for  every  acre 
wUirh  lie  should  so  let ;  and  further, 
thnt  it  should  be  lawful  for  the  lessee  to 
break  up  and  dig,  for  gravel,  any 
paitof  the  wilhiu  demisifd  premises, 
lie  c<»venanting  to  pay  to  the  lessor 
so/,  for  every  acre  he  should  break 
up  and  dig,  u^   or  before  the  expi- 


ration of  the  time,  and  to  make  good 
the  same ;  held  that  the  lessee  was  not 
entitled  to  dig  for  gravel  in  the  two 
acres  of  garden  ground  mentioned  ip 
the  lease  without  making  them  good. 
Flint  V.  Brandon    N .  R.  7  J 

5.  The  lessee  covenanted  to  repair,  ^c. 
^'  casualties  by  fire  and  tempest  ex- 
cepted:'' quere,  if  the  landlord  be 
bound  to  repair  in  either  of  the  ex- 
cepted casein? 

Weigall  V.  Waters.    6  T.  R,  48t 

6.  To  an  action  by  a  lessor  for  a  breach 
of  coifeuant  on  an  indenture  of  lease 
ia  not  repairing,  S^c.  the  lessee  who 
has  occupied  durmg  the  whole  term* 
and  left  the  premises  out  of  repair, 
cannot  plead  in  bar  tliat  the  lessor  had 
only  an  equitable  estate  in  the  pre- 
mijies ;  for  that  is  tantamount  to  a  plea 
ofnilhabuit  in  tenementis.  But  sem- 
hie,  the  lessee  is  not  estopped  from 
shewing  that  the  lesitor  was  only  seized 
in  right  of  his  wife  for  her  life,  and 
that  she  died  before  the  covenant 
broken ;  }>ecause  an  interest  passed  by 
the  lease.  Blake  v.  Foster.  8  T.  R.487 

7.  Where  certain  pre«k*5es  were  de- 
mised to  the  lessee  together  with  ''  the 
ti^e  cf  the  pump  in  the  yard  jointly 
w.th  the  lessor  whilst  the  same  should 
remain  there,"  held  that  these  words 
reserved  to  the  lessor,  the  power  of  re- 
moving the  pump  at  his  pleasure;  and 
that  it  w»s  no  lirearh  of  covenant  u\ 
the  lessor  to  remove  it  during  the  con- 
tiuuance  of  the  demise. 

lUiodes  V.  Builard.  7  E.  R.  116 
S.  A  covenant,  by  a  tenant,  to  yield  up 
in  repair  at  the  expiration  of  his  lease, 
all  buih lings,  which  should  be  erected 
during  the  term,  upon  the  demised 
prembes,  includes  buildings  erected 
and  used,  by  the  tenant,  for  the  pur- 
pose of  trade  and  manufacture,  if  sucU 
buildings  be  let  into  the  soil,  or  other- 
wise fixed  to  the  freehold,  but  uol 
where  they  merely  rest  upon  blocks  or 
pattens. 
NaylorSfal.  v.  Collinge.  1  W.  P.  T.  ifl 

VIH.  Qukt  Enjoyment,  Title,  Sfc. 

1,  In  ailedging  a  breach  of  covenant  for 
quiel  enjoyment,  it  is  snlHcieut  to  aU 
ledge  that,  at  llie  time  of  the  demise 
to  the  phtinti^'»  A.  B,  had  lawful 
right  and  title  to  the  premises,  and 
having  surh  lawful  right  and  title» 
entered,  &c.  and  evicted  him,  ike, ; 
without  shewiug  what  title  A*  B^  had^ 
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or  that  he  evicted  the  plaintiff  by  le- 
gHlprocess,  &c. 

Fosttr  V.  Pierscn,    4  T.  R,  (5l  7 
t.  And  on  the  authority  of  the  foregoing 
cas<!,  the  Conrt  (of  K.  B  )  held  that 
in  alledging  such  a  bivtirh  the  plaintiff 
may  state  generally  that  A.  B.  law- 
fully claiming  title  under  the  defend- 
ant, entered  by  virtue  of  such  title  on 
the  plaintiff,  without  setting  forth  the 
particulars  of  ^.  jB/s  title. 
Hodgson  V.  E.  /.  Cmnp,  8  T.  R.  578 
8.  Kon  infregit  conventionem  cannot  he 
■   pleaded  where  the  pinintiff  as^i^ns  a 
breach  (as  above),  adding,  •'  and  so 
the  defendant  did  not  keep  his  cove- 
nant,*' &r.  8  T.  R.  278 

4.  Aliedging  that  "  the  party  having  a 
lawful  right  and  title  entereH/'  is 
equivalent  to  saving,  '•  he  entered  hv 
lawful  right  and  ^ilfc."      4  T.  U.  tru 

5.  If  a  leiisor  covenant  for  quiet  enjoy- 
ment against  the  lawful  let,  suit, 
entry,  &c.  of  himself,  his  heirs  and 
iissigtis,  the  declaration  for  a  breach  of 
the  covenant  need  not  expressly  a  Hedge 
that  he  entered  claiming  title,  if  the 
disturbance  complained  of  be  such  a» 
clearly  appears  to  be  an  assertion  of 
right.  Uoyd  v.  Tomkies.  1  T.  11.  6'7 1 

6.  In  an  action  against  executors,  in 
their  own  rit»ht,  on  a  covenant  for 
good  title  and  quiet  en joyn:ent  against 
any  person  or  persons  whatever,  con- 
tained in  an  assignment  (by  way  of 
mortgage)  of  a  lea«e  to  their  tc«*tator, 
the  dectarution  must  shew  a  breach 
by  some  act  of  the  cove  nan  tors ;  or 
that  the  evictor*s  title  commenced  prior 
to  the  assignment  made  by  thorn. 

Aoble  V.  King  *  al.     1  II.  B.  34 

7.  A  covenant  in  a  conveyance  of  lands 
in  America,  during*  the  tin.c  of  the 
rebellion  in  that  country,  that  the 
grantor  had  a  legal  title,  and  that  the 
grantee  might  peaceably  enjoy  &c. 
without  the  let,  interruption,  &c.  of 
the  grantor  and  his  heirs  or  of  any 
other  person  ichomsoerer,  is  not  broken 
by  the  States  of  America  seizing  the 
lands  as  forfeited  for  an  act  done 
previous  to  the  convey.uice  ;  notwith- 
standing the  sid)5equent  aiknowledg- 
ment  of  tlicir  indtrendenre  by  this 
conntry.  Dudley  v.  Folliot.  3  T.  K.  jS4 

8.  Sttch  a  covenant  does  not  extend  to 
the  acts  of  wrong-doers,  biit  only  Iti 

•  persons  claiming  by  a  legal  title  :  for, 
••  let,  interruption,"  &c.  means  "  lau^ 
ful  let  and  interrupt ioli."    3  T.  R.  .5S4 
$,  In  covcuant  for  quiet  enjoyoient,  tke  j. 


declaration  stated,  that  before  the  de- 
mise to  the  plaintiff,  the  defendant 
had  made  a  demise  to  A.^  which  was 
then  subsisting;  that  in  order  to  pet 
into  possession,  the  plaintiff  brought 
an  ejectment,  but  was  nonsuited  on 
account  of  that  prior  demise;  and 
that  he  had  never  been  in  possession ; 
plea  that  for  the  first  h»lf  year  of  the 
plaintiff's  iea^ie  the  plaintiff  might 
have  enjoyed  &c.  but  that  for  nbn- 
payment  of  the  rent  for  21  days  after 
that  half  year,  the  defendant  had  a 
rigtit  to  re-enter,  according  to  a  pro- 
viso in  the  lease,  and  that  he  d>d  re- 
enter, &c. ;  it  was  held  on  demurrer, 
that  this  was  no  au€wcr  to  the  pluiutiff 
tiff's  demand. 

Ludtrell  V.  Netrwan,     6  T.  R.  458 

10.  The  sellt  r  covenants  to  the  purchaser 
of  an  estate  that  he  shall  enjoy  and  re- 
ceive the  rents  ^:c.  without  anv  ac« 
tion,  &c.  or  interruption  by  the  seller 
or  those  claiming  from  him,  or  by^ 
through,  or  with  h  is  or  their  acts,  means^ 
default,  ^Y. :  held  that  a  breach  was 
well  assigned  in  res;>ect  of  certain  quit- 
rents  in  arrear  before  and  at  the  time 
of  the  conveyance,  though  not  stated 
to  have  acrned  while  the  seller  was 
tenant  of  the  premises. 

HoKcs  v.  Brnshjield,     3  E.  R.  4.91 

\U  A.  after  granting  certain  premises  in 
fee  to  S.,  and  wan  anting  the  same 
against  himself  »nd  his  heirs,  cot^e- 
na«iti-d  lliat  notwithstanding  any  art 
by  hini  done  to  the  contrary,  he  was 
seised  of  the  premises  in  fee,  and  that 
he  had  a  good  right,  full potver,  S^c.  to 
convey :  held,  lint  t-iilier  these  generat 
word-,  "  gooti,  righ*,"  &c.  though 
introduced  by  the  w<»rds  "  and  that,** 
were  part  vi  the  preceding  special 
CO  vena  td  ;  or  if  not,  that  the  genet  i;l 
construction  oft  he  instrtunent  required, 
thai  the  restriction  in  the  other  cove* 
nants  to  tht>  acts  of  the  covenantor  atid 
his  heirs,  mn^t  be  applied  to  them  also, 
Broivningv,  IVright.  2  B.  &  P.  13 

12.  But  where  tlie  as%!gnor  of  certain 
shares  in  m  patent  right  cr»veimntcd  that 
he  had  good  rglit,  full  power,  and 
lawful  raithoiity  ti>  a-J-i^n  and  convey 
the  said  shaies,  and  that  he  had  not 
bv  ar.v  means,  direcllv  or  indirectlv, 
forf*i-ed  any  riuht  or  authority  he 
ever  hnd  over  the  j^ame  ;  it  Wjis  held, 
ihsv'  iheueneralitvof  the  former  worth 
of  ihe  covenant  was  not  lestrained  by 
the  latter. 

Ilcsse  V.  SlecensoH.  3  B.  &  P.  b^i 


COVENANT  VIII. 

13*  And  Hiiere  releasors  covenanted  that, 

jor  and  notwithstanding  any  act,  Sfc. 

by  iJiem,  or  any  m*  either  of  them  done 

to  the  contrary  A^^y  had  good  title  to 

.  convey  certain  lands  in  fee ;  and  also 
that  they  or  some  or  one  of  tbeni,/or 

.  and  notwithstanding  any  such  mat* 
ter  or  thing  as  aforesaid,  had  good 
right  and  full  power  to  grant,  &c.; 
and  likewise  that  the  releasee  should 
peaceably  and  quietly  enter,  hold,  and 
€njoy  the  premises  granted,  without 
the  lawful  let  or  diatnrbance  of  the  re- 
leasors or  their  heirs  or  assigns,  or  for 
or  by  any  other  person  or  persons  what- 
soever:  find  that  the  releasee  should 

.  be  kept  ha nn less  and  indemnified  by 
the  releasors  and  their  heirs  against  all 
otht-r  titles,  charges,  &c.  save  and  en- 
cept  the  chief  rent  issuing,  and  payable 
out  of  the  premises  to  the  lord  of  the 
fee.  The  Court  of  K.  B.  held  that 
the  generality  of  the  covenant  for  quiet 
enjoyment  against   the   releasors  and 

.  their  heirs*  and  any  other  person  or 
persons  whatsoever,  wsls  not  restrained 
by  the  qualified  covenants  for  good 
title  and  right  to  convey  for  and  not 
wilhistanding  any  act  done  by  the  re- 
leasors to  the  contrary, 

Howell  V.  Richards.  1 1  E.  R.  633 

COUNTY  RATE. 

1.  A  high  constable  may  be  appointed, 
[   and  a  county  rate  levied  de  novo,  for 
a  town  erected  into  a  county  of  itself 
by    charter  m^ny    years  before,  al- 
though no  such  othcer  had  been  up- 
pointed   or  such  rate  levied  before ; 
the  corporation  of  the  town  having 
defrayed  the  expenses  out  of  their  own 
.   funds.      James  v.  Green,  6  T.  R.  228 
S.  And  the  like  point  was  determined  in 
the  case  of  a  town  corporate  having 
an  exclusive  commission  of  the  peace, 
although  not  a  county  in  itself. 
Weatherhead  v.  I>rury,  11  E.  R.  l()8 

3.  A  building  given  by  a  corporation  for 
the  iHirpose  of  a  hou^e  of  correction 
about  70  \cars  ago,  and  maintained  by 
them  to  the  present  time,  is  not  a 
house  of  correction  within  the  eNC«*p- 
tiou  of  stist.  17  G.  '2.  r.  5.  §  31.  liiibio 
to  be  maintained  by  the  corporation; 
but  the  public  may  be  called  tip(m  to 
suppoit  it  by  arounly  rale.  0' T.R.6'63 

4.  The  Stat.  18  G.  3,  c.  ly.  Avhich  ena- 
bUs  the  court  in  certain  cases  to  nu.ke 
au  order  on  tiie  treasurer  of  the  "  conn- 
ty»  ridbig,  or  division/'  where  the  of- 
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fence  was  committed,  to  pay  the  pro- 
secutor and  his  witnesies  their  ex- 
penses, extends  to  inferior  districts 
having  jurisdiction  to  try  felons,  and 
raising  their  own  rates  similar  to  die 
county  rates.  R.v.  Myers.6T.R,25T 
Where  before  the  stat.  12. G.  2.  c.  29. 
the  county  rates  had  been  assessed  up* 
on  the  entire  district  or  place  of  Har* 
tisheadw'ith  Clifton,  but  the  two  town- 
ships of  H,  and  C  separately  niaiu- 
taiued  their  own  poor,  and  were  used 
to  contribute  towards  the  county  rates 
in  certain  fixed  proportions  between 
themselves:  yet  as  that  statute  only 
establishes  the  accustomed  proportion 
of  contribulion  to  the  county  rates  as 
between  the  entire  districts  which  were 
before  assessed  to  such  rates  witliin 
the  limits  of  the  respective  counties, 
Ike,  and  does  not  meddle  with  the  pro- 
portions which  had  used  to  be  observ- 
ed as  between  the  subdivisions  of  those 
districts,  this  case  was  by  the  Court 
of  K.  B.  held  to  faU  within  the  3d 
s3ction,  which  provides  that  where 
there  is  no  poor-rate  in  the  parish, 
township  or  place  assessed  to  the 
county  rales  (by  which  must  be  under- 
stood no  entire  t>oor'8  rale  co-exten- 
sive with  the  place  or  district  assessed 
to  the  county  rates)  the  county  rates 
shall  be  raised  by  the  petty  constables 
in  such  manner  as  by  law  the  poor's 
rate  is  to  be  assessed  and  levied :  Uirit 
is  by  an  equal  rate  on  all  the  inlwibi- 
tants,  &c. 
R.v,  YorkshireJust.(}V,R,)l':E,R.l  IJ 

COUNTY  STOCK. 

If  a  fine  be  imposed  on  a  coimtj, 
which  the  justices  at  the  sessions  think 
illegal,  they  may  order  the  treasurer 
to  defray  the  oppose  of  litiji^ating  the 
question  out  of  tbe  county  stock. 

R.  v.  Inhab,  of  Essex.  4-T.  K.  5gi 
[See  title  Cosrs'lX.  CI.] 

So  thfy  luiiy  the  expense  of  litigating 
any  question  respecting  the  re|)ijirs  of 
the  highways  or  co*;  ity  bridges,  or  the 
purchase  of  land  adjoining  to  such 
bridges.  4  T.  K.  594,  !^95,  59(1 

COURT,  Contempt  of. 

by-stander  in  the  court  fined  and  iin- 
piisoned  for  disturbing  it.  (iT.  R.  53i# 


fffo 

COURT-MARTIAL. 

1.  It  is  not  incideRt  to  the  office  of  com- 
mander in  chief  of  a  squadron  to  have 
authority  to  hold  a  court-martial. 
Jokruiane  v.  Sutton  (in  error)  Eich. 

Ck.  IT.  R.548 
Affirmed  in  Dam,  Proc,     1 T.  R.  7S  ^ 

S.  It  is  totally  inaccurate  to  state  martial 
law  as  having  any  place  wliatever  with  - 
in  the  realm  of  Chrat  Britain,  merely 
because  the  decision  of  certain  raattcrn 
relating  to  the  army  is  by  a  court- 
martial.  2H.B.  98,  9^ 

<3.  Courts-martial  beinj»  established  in 
this  country  by  positive  law,  their  pro- 
ceedings and  the  relation  in  wliloh  they 
stand  to  the  eourts  of  JVesltuifister 
Ualh  n^ust  depend  upon  the  same 
rules  with  all  otlier  courts,  which  aro 
instituted  and  have  particular  powers 
given  them,  and  whose  acts  therefore 
may  become  the  subject  of  application 
to  the  courts  at  Westminster  for  a  pro 
hibition.  2  H.  B.  100 

4.  Courts  martial  are  bound  by  tlie  same 
rules  of  evidence  as  the  couit?*  of  com- 
mon law;  and  their  general  proceed- 
ings, where  not  othenvise  regulated  by 
art  of  parliament,  must  follow  the  same 
courso.  The  ca^c  of  the  mutineers  of 
the  ^OMiif  v,ship  of  his  mi^jesty  (cited). 

1  E.  R.  313 
Mr.  Sti-atford's  case.  ib. 

CUSTOM. 

1,  A  custom  within  a  manor,  that  lands 
.  shall  descen<l  to  the  eldest  sister,  where 
there  is  neither  a  son  nor  a  daughter, 
docs  not  extend  to  an  eldest  niece ;  but 
the  lauds  must  descend  according  to 
the  rules  or  the  common  law,  in  de- 
fault of  such  son,  daughter,  and  sister. 
Denit  d.  Goodwin,  and  SjfrasrgSf  Ux. 
V.  Sprat/,  1  t.  R.  46(> 

(Stfc  tit.  Copyhold  I.  i.) 
it  seems  that  a  custom  fm  the  homane 


in  assess  a  comt^ensalion  in  lieu  of  ke- 
riot,  to  be  paid  by  an  in-coming  copy- 
bolder  on  surrender  or  alienation  is 

not  good. 

Park'm  v.  Rddviiffe,  I  B.  &  P.  ^82 
5.  Where  a  plea  of  jnstilic;ttion  in  trespass 
for  tdking  two  horses,  as  heriots,  stated 
a  custom  in  the  manor  that  the  lord 
from  time  immeinaria!,  until  the  divi- 
sion of  a  certain  tenement  into  moie- 
ties, had  taken  and  been  accustomed  to 
take  a  heriot  npon  the  death  of  every 
tenant  dying  seised ;  and  since  the  di- 
9ision  (he  lord  had  tiiken  and  been 
M^^uilomsd  to  take  oa  the  death  of 
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evefy  tenant  dying  seised  of  cither  of 
the  moieties  a  heriot  for  each  moiety : 
this  must  be  taken  to  be  one  entire 
custom,  and  not  two  distinct* customs 
the  one  applicable  to  the  tenement  6r- 
fore,  and  the  other  after  the  division 
of  it :  p.nd  being  said  to  be  an  tifim^ 
moi'ial  custom,  it  is  disproved  by  evi- 
dence that  the  division  was  made  with- 
in memory. 
Kin^smill,  Bart.  v.  Bull.  9  E.R.  185 

*.  A  custom  to  swear  the  jurors  at  one 
court  Icet  to  inquire,  and  to  return 
their  presentmeuts  at  the  next  court, 
is  bad  in  law. 

Davidson  v.  Mosrrop.  2  E.  R.  56 

5.*A  custom  (tyr  poor  and  indigent  house- 
holders living  in  A.  to  cut  and  carry 
away  the  rotten  boughs  and  branches' 
in  a\hase'.n  J.  cannot  be  supported; 
the  description  of  the  persons  entitled 
being  too  vague. 

&%  V.  Rohinstm.   2  T.  R.  768 

6'.  And  where  the  defendant  justified,  in 
trespa«;s,  under  such  a  custom,  which 
was  found  for  him,  the  court  set  aside ' 
the  verdict  on  that  issue,  and  entered 
a  verdict  for  the  plaintiff,  with  nominal 
daniaj^cs.  ^  T.  R.  758 

7.  Brecli  bting  admitted  to  be  timber  by 
the  cuilnui  of  the  county  of  Bucks^ 
the  (general  rule  of  law  applicable  to 
timber  trees  in  general  attaches  upon 
it,  so  as  to  give  it  the  properties  aua 
priviU  ges  of  timber  at  20  years  growth : 
and  therefore  upon  an  issue  whether 
certain  beech  trees  in  that  county  were 
or  were  not  timber^  according  to  the 
custom  of  the  county,  tlie  inquiry  if 
confined  to  the  nature  of  the  wood, 
and  the  period  of  its  growth,  whether 
of  20  years ;  anil  no  eviilencc  can  be 
received  to  qualify  its  character  of  tinn 
ber,  by  shewing  that  it  was  not  deemed 
to  be  such  in  the  comity,  unless  the 
tree  cont»ined  ten  feet  of  solid  wood. 

I  Aubreij  v.  Fischer,  10  E.  R.  446 

8.  A  custom  ihat  all  the  customary  te- 
nants of  a  manor  he  ing  gardens,  par^ 
eels  of  their  customary  tenements  re- 
spectively, have  immfuiorialty  by  ihera- 
selves,  their  tenants  and  occupiers^ 
dug,  taken,  and  carried  away  from  a 
waste  within  the  nranor,  to  be  used 
upon  their  said  ctistoinary  tenements, 

far  the  purpose  of  tnaking  and  repair' 
iitg  grass  plots  in  the  gardens,  parcels 
of  the  same  respectivelif,  for  the  im- 
provement thereof,  such  tuifcover- 
ed  with  grass,  fit  for  the  pasiurt  of 
cattkf  as  hath  been  ft  endfioper  /# 
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be  BO  usedt  at  all  tiroes  of  the  year,  as 
often^  and  in  such  quantity  as  occasion 
hath  required,  is  bad  in  law,  as  being 
]nd«  finite  and  uncertain,  and  destruc- 
tive of  the  common :  and  so  is  a  simi- 
lar custom  for  taking  and  applying 
such  turf /at'  the  purpose  of  making 
and  repairing  the  banks  and  mounas 
in,  of,  and  for  the  hedges  andfencea 
of  siucli  customary  tenements. 

Wilson  V.  IVilles,  Knt.  7  E.  R.  121 
8.  A  custom  for  all  tlie  inhabitants  of  a 
parish  to  play  ''  at  all  kinds  of  lawi[ul 
games,  sports,  and  pa»fime9  in  the  close 
of  A*t  at  all  seasonable  times  of  the 
year  at  liieir  free  will  and  pleasure". is 
good.  But  a  similar  custom  "  for  all 
persons^  for  the  time  being,  being  in 
the  said  parish,"  is  bad. 

Fitch  V.  Rawling.  2  H.  B.  393 


9.  A  custom  that  every  pound  of  butter 
sold  in  a  particular  market-town  shall 
weigh  IS  ounces,  is  bad. 

Noble  V.  Durrell.  3  T.  R.  271 

10.  Whether  a  custom  that  butter  shall 
be  sold  iu  lumps  of  a  certain  weight* 
may  not  be  sup(>orted  1  Qu.  3T.R.271 

1 1.  A  custom  to  take  a  profit  in  alieno 
solo,  is  bad ;  such  a  right  can  only  be 
claimed  by  prescription. 

GHmstead  v.  Marlowe.  4  T.  R.  717 
And  Hardy  v.  Holiday ^  E.  5  G.  3* 
C.B.  cited.  4T.R.71S 

12.  Evidence  of  a  custom  in  Gua-nsey^ 
that  acts  of  parliament  do  not  bind 
the  people  till  regis-tered,  cannot  be 
received.  Attorney  Generals.  Is 
Manhant,  H.  28  G,  3.  2T.R.20l,n. 
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I.  Execution  of. 

1*  MA.  e!cecute  a  deed  for  himself  and 
his  partner,  by  the  authority  of  his 
partner  and  in  his  presence,  it  is  a  good 
execution,  though  only  sealed  once. 
Ball  V.  Dunsterville  Sf  al.  *  T.  R.  3 1 3 

2.  A.  executed  a  bond  as  the  joint  and 
several  bond  of  himself  and  B.,  and 
signed  it  •*  A.  and  B.,"  having  no  au- 
thority from  B.  so  to  do ;  held  that 
the  bond  was  good,  as  the  several  bond 
of  A.    Elliot  v.  Davis.  2  B.  &  P.  338 

3.  One  who  covenants  fur  himself,  his 
heirs,  &cc.  and  under  hu  own  hand  and 
seal,  for  the  act  of  another,  shall  be 
personally  bound  by  his  covenant, 
though  he  describe  himself  in  the  deed 
as  covenanting /or  ofti/  on  the  part  and 
belutlf  of  such  other  pnrtou. 

Appleton  v.  Binks.  0  E.R.  148 

4.  A.  person  executing  a  ^eed  for  his 
principal  under  a  power  of  attorney, 
sJiould  sign  in  the  name  of  tlie  prin- 
cipal. 6T.  R.  176 

5.  One  who  executes  a  deed  for  another 
under  a  power  of  attorney  must  exe- 
cute it  in  the  name  of  his  principal ; 
but  if  that  be  done,  it  matters  not  iu 
what  form  of  words  such  execution  is 
denoted  by  the  signature  of  tlie  names ; 
as  if  opposite  the  seal  be  written  **  for 
J.  B."  (the  principal)  "  M.  WJ*  (the 
attorney),  ("  L.  5.") 

miki  v.  Back.  2  £.  R.  142 


II.    General  Matters  relating  to. 

1,  One  may  declare  in  covenant  that  the 
deed  wa^  indented,  made,  and  conclude 
ed  on  a  day  subsequent  to  the  day  on 
which  the  deed  itself  is  stated  on  the 
face  of  it  to  have  been  indented,  made, 
and  conducted. 

Hall  V.  Cazenove.  4E.R.  477 

2.  The  cancelling  of  a  deed,  or  the  loss 
or  destruction  of  it*  will  not  divest 
property  which  has  once  vested  by 
transmutation  of  possession  under  the 
6^^i\,  2 11.  B.  263 :  and  see  3  T.  R.  1 56 

S.  Where  a  purchaser  of  a  small  part  of 
an  estate  take?  a  covenant  from  the 
vendor  to  produce  the  title  deeds  when- 
ever it  shall  be  necessary,  and  the  deeds 
afterwards  come  into  the  vendee's  pos- 
session on  his  taking  a  mortgage  of 
the  other  part  of  the  estate,  and  he 
then  assigns  a  mortgage  to  a  third 
person,  not  mentioning  the  deeds,  such 
third,  person  cannot  maintain  trover 
against  him  for  the  deeds. 

Yea  V.  Field.    2  T.  R.  708 

4.  Upon  contract  for  the  sale  of  an 
estate,'the  title  and  abstract  to  be  made 
at  the  vendor's  expense,  the  purchaser 
is  entitled  to  the  custody  of  the  ab« 
stract  until  either  the  purchaser  is 
.finallyrescinded  by  consent  or  declared 
impracticable  in  a  court  of  equity; 
and  meanwhile  may  maintain  trover 
for  it  if  delivered  to  the  vendor  for  a 
special  purpose  and  not  returned. 
When  the   contract  is  rescinded  the 
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abstract  becomes  the  property  of  (be 
▼ehdor ;  if  the  sale  b  completed  it  is 
the  property  of  the  Tcndee;  But  it 
Mems  that  an  opinion  arisen  thereon, 
18  the  properly  of  the  vendee. 
Roberts  v.  W^f^L    2  W.  P.  T.  26s 

5.  The  deed  of  a  surely  does  not  ex- 
tinguish the  simple  contract  detrt  of 
the  principal.  6  T.  R.  1 76 

6.  A  conveyance  by  lease  and  release, 
the  release  containing  the  words  **  all 
land  &c.  belongings  used,  occupied, 
and  enjoyed,  or  deemed,  taken,  or 
accepted  as  part  thereof,  ftc."  will 
pass  leasehold  lands  held  for  i  lotig 
term  of  years,  and  occupied  for  luany 
years  as  part  of  the  estate,  as  well  as 
freehold ;  eitpeciaHy  a^inst  the  re- 
leasor. Doe  d.  Davie9  S;  ah  v. 

JVUIuMu.  IH.B.25 

7.  A  lease  for  a  year  being  made  be- 
tween A*  and  B.  the  release,  stating 
1^«  to  be  a  trutitee  for  C,  granted  the 
premises  unto  C.  iu  his  possession  be- 
ing, by  virtue  of  an  indenture  of  lease, 
beaHng  date  the  day  before  the  release, 
ind  to  his  heirs,  habendum  to  J9.  and 
his  heirs,  to  such  uses  as  C.  should 
appoint :  hehl,  the  release  sufficient  to 
contey  the  preinbes  to  jB.«  and  the 
words  in  the  granting  part  ''  unto  C/* 
&c.  may  be  rejected  as  surplusage. 

Sfyi^  V.  Topkdtm.  3  £.  R.  1 1 5 
i.  A.  being  mortgagee  in  fee  of  certain 
iandfi,  and  B.  the  mortgagor  entitled 
to  the  eqility  of  rcdemptfon,  by  lea^r 
and  release  A.  conveys  aud  7J.  releases 
the  lands  to  C.  in  fee,  who  by  the 
same  iiittrument  covenants  with  and 
grants  to  B,  that  it  shall  be  lawful  for 
B.  bis  heirs  aud  assigns  at  all  times  to 
enter  upon  the  lands  to  search  and 
dig  for  coal,  and  to  take  and  carry 
away  the  same  to  his  and  their  own 
use:  this  is  only  a  /icnrrr,  and  con- 
vey it  no  interest  in  the  soil,  st>  as  to  ex- 
clude C.  and  those  claiming  under  him 
from  gt!ttmg  coal  there,  nor  could  it 
operate  as  an  exception  or  reservation 
oat  of  t  lie  grant^iu  respect  to  ^.,  who 
had  not  the  lesal  title  in  him  at  the  time. 
Chetkam  v.  Williams  fy  ah  4  E.  R.  409 
9.  A*  the  mother  of  B.  Iiaving  entered 
into  a  bond  on  his  behalf  for  lOOo/. 
B.  executed  an  indemnity  bond  of  the 
same  date,  tiz.  26th  April  1800,  in 
the  sum  of  2000/.  conditioned  for  the 
payment  of  1000/.  three  months  after 
her  decease.  After  this  A.  made  a 
codicil  to  her  will,  bv  which  s^tic  relin- 
^uished  two  debts  due  from  B.;  and 


desired  him  to  be  pmictoal  ia  mdeifK' 
ntfyiug  her  estate  against  the  said 
1000/.  bond;  three  days  after  the 
execution  ef  this  co<licil,  »he  executed 
a  release  to  B.  in  which  after  mention- 
ing specificatly  three  debts  due  to  her 
from  JB.  00  certain  securhies,  expressed 
that  she  had  agreed  to  release  j&.rfroni 
those  sums  '^amd  of  and  from  all  or 
any  other  sum  or  sums  of  moueV, 
clatnis  and  demands,  thereby  secured 
or  intended  to  be  secured,  aud  all  father 
sum  or  sums  ctf  money,  claims  and  de* 
mand  whatsoever  ;**  and  released  hint 
accordingly  from  those  sums  and  all 
claim  on  account  oft  hose  sums,  ov  for 
or  on  account  of  any  otlier  matter, 
cause,  or  thing  whatsoever."  Held« 
1st,  that  this  release  did  not  extend  to 
the  itulcmnity  bond;  and  2dly  that 
no  extrinsic  evidence  could  be  admit* 
ted  to  explain  the  inteutiona  of  A.  a» 
to  the  release. 

Bntcherv.  Butcher.    N.  R.  1 1 5 

10.  A'  by  indenture  (reciting  that  a  suit 
was  depending  between  him  aad  B. 
respecting  the  infringement  of  certain 
patents,  and  that  it  was  apprehended 
these  patents  conid  not  be  fully  as^ 
signed  until  the  determinatioa  of  the 
suit,  without  hazard  of  defeating  it) 
granted  absolutely  the  said  ptUents,  to- 
g*thcr  with  some  otliers  to  C,  ex- 
cepting however  until  the  determina'* 
lion  of  tin:  said  suit,  such  patents  «» 
bhouUi  be  necessary  to  suppf>rt  A'* 
legal  title:  \vi<h  a  covenant  that  A.^ 
upon  the  determination  of  the  suit, 
shoidd  assign  the  excepted  patents  to 
C.  and  thai  until  such  assignuMnt  A, 
should  stand  legally  possessed  of  the 
same  for  the  behoof  of  C  ;  held,  that 
the  legal  interest  is  the  excepted  pa- 
tents vested  in  C  upni^  the  dHermina- 
tiou  of  the  suit,  without  further  assign- 
ment, so  as  to  entitle  him  to  ntaintain 
an  action  for  the  infringement  of  them. 

Cartwngkt  v,  Amati.    2  B.  &  P.  43 

11.  ^.  being  possessed  of  a  lease  for 
year.s  covenanted  with  jB«  in  an  in- 
ilenture  for  making  provision  for  cer- 
tain relations  of  both,  that  if  he  should 
die  during  the  continuance  of  the  term 
of  the  lease,  his  executors  or  adnihii- 
stnitors  shouhi  assign  the  residue  of 
such  term  to  B.  who  was  then  to  pay 
a  yearly  sum  of  money  for  the  pur- 
poses of  the  deed.  A.  afterwards  por« 
chased  the  reveniou  in  fee  and  died  ; 
held  that  he  was  not  precluded  by  hit 
covenant  from  purvhaotng  the  fee,  sihI 
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tiiat  Uitrefore  his  executors  were  not 
liaMe  upon  the  covenant. 
WilVuwmny.  ButterJidd.Q\^.&?.67 
12.  Thrre  being  a  proviso  in  a  deed, 
that  an  annuity  which  was  granted  by 
another  deed  sliould  cease  if  a  ladv 
ahould  associate,  continue  to  keep  ciim- 
pany  with,  or  cohabit,  or  crimioally 
<;Drrespoitd  with  J.  F.  The  Court 
of  C.  P.  held  that  all  intercourse  what- 
ever, though  the  tnost  innocent,  was 
ivithin  the  terms  of  the  deed. 
Xkrm0r(Ld.)^'KnightA'W.V.'TAl7 

III.  Voluntary  or  Frauduknt» 

l.  If  a  person,  haviipg  several  creditors, 
couvey  by  deed  the  legal  interest  in 
part  of  his  real  and  personal  property 
,to  a  trustee,  in  trust  (after  deducting 
the  expenses  respecting  the  trust), 
OMt  of  the  rents  and  profits  to  pay 
bftif  the  surplus  to  the  grantor  for  his 
own  u$e,  aud  the  residue  among  cer*| 
iain  creditors  named  in  a  schedule,! 
without  any  intention  of  fraudulently 
delaying  the  creditors  not  named  in 
the  schedule  ia  obtaining  their  de- 
mand)!, the  deed  is  good  in  law. 

JSstwick  V.  Caillaud,  5  T.  R.  4^0 
(8ee^it*e.  381.) 
^.  There  is  no  fraud  in  the  assignee  of 
a  term  assigning  over  his  interest  to 
whom  he  pleases,  with  a  view  to  get 
rid  of  a  lease,  although  such  person 
neither  takes  actual  posjtession  nor  re- 
ceives the  lease.  Qr4.  If  the  replica- 
tion per /rau^f/Tt  by  the  lessor,  to  a 
f>lea  of  assignment  iu  such  a  case,  can 
ever  be  good  I  certainly  not,  where 
the  party  assigning  receives  uo  benefit 
from  the  premises. 

Taylarv.  Skum S^'at.  I  B.  &  P.  5>l 
fi,  A  voluniary  settlement  of  lands  made 
til  C4nuideraiian  of  natural  love  and 
affection  is  void  as  against  a  subse* 
quent  purclnser  for  a  vaimhk  con- 
sifleratioo  though  with  notice  of  the 
prior  settlement  before  all  the  pur- 
chase money  was  paid,  or  the  deed« 
executed;  and  though  the  settlor 
had  other  property  at  the  time  of 
such  prior  settlement,  and  did  uot 
appear  to  be  then  indebted,  and 
there  was  no  fraud  in  fact  in  the 
transaction:  for  the  law,  which  is  in 
all  cases  the  judge  of  fraud  and  co* 
vin  arising  out  of  facts  and  intents, 
infers  fraud  in  this  case,  upon  tlie 
construction  of  the  stat.  27  Ellz.  c.  4. 
JJoe  4*  Otlqf  V.  Manning.  9  £•  R*  ^9 
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4.  The  release  of  an  adverse  claim  to  a 


litigated  estate,  is  a  good  and  valuable 

consideration  in  a  deed  to  avoid  a  former 

voluntary  grant  by  virtue  of  stat.  ?7. 

Eliz.  c.  4.  although  the  relessee  was  not 

party  to  the  original  suit,  but  came  in 

by  consent,  and  entered  into  an  order 

of  reference;  aud  although  he  could 

not  have  been  bound  by  the  judgment 

in  the  original  suit.         Jlill  (Clk.)  v. 

Rreter  (Bp.)  Sfof.  2W.  P.  T.  69 

DEMURRER  to  EVIDENCE. 

On  a  demurrer  to  circumstantial  evidence 

the  |)arty  offering  the  evidence  is  not 

ol>liged  to  join  in  demurrer,  unless  the 

party  demurring  will  distinctly  admit 

upon  the  record,  every  fart  and  every 

coiiclnsion,  whicii  the  evidence  offered 

conduces  to  prove.    . 

Gibson  Sf  al.  v.  Hunter.  2  H.  B.  187 

DESCENT. 

1.  A*  seised  in  fee  of  a  copyhold  of  in- 
lieritance  by  descent  ex  parte  mafernd, 
surrendered  to  the  use  of  himself  fur 
life,  remainder  to  such  persons  and 
for  such  estates  as  he  should  by  deed 
or  will,  attested  by  three  witnesses,  ap- 
point, remainder  in  de&ult  qf  an* 
poiutmont  to  himself  in  fee;  afWr- 
wards  he  mortgaged  and  surreoflered 
to  the  use  of  the  mortgagee  in  fee, 
who  upon  repayment  of  tlie  principal 
and  interest  surrendered  to  the  mort- 
gogor:  held  tlmt  the  Ime  of  descent 
was  thereby  broken,  and  that  the  estate 
descended  to  the  paternal  heir. 
Doed.  Harmon  v.  Morgan.  7  T.  R.  1 03 

2.  A  feolTment  and  reteoftment  breal^ 
the  line  of  descent  7  T.  R.  105 

3f  The  rule  qi  poneUio  fratris  does  not 
apply  to  estates-tail ;  nor  even  to  in* 
heritanoes  in  fee-simple,,  without  an 
actual  possession  of  the  brother  of  the 
whole  t>lood.  Doe  d*  Gregory  6^  d. 
Oeere  v.  IVkiehdo.  8  T.  R.  2 1 1 

4,  J.  A.  deviseil  all  his  lands  to  S.  A. 
(his  son  by  the  tirst  venter)  when  he 
should  come  to  the  age  of  21  years, 
hut  if  he  should  die  before  21  years, 
and  D.  A.  ((he  testator's  daughter  by 
the  second  venter)  should  be  then  liv- 
ing, he  gave  the  same  to  her  when 
she  should  attain  21  years.  Testator 
died,  aud  then  «S.  A.  died  under  age 
and  without  issue:  lield,  that  on 
the  death  of  i^.  A.  the  itiberitance 
vested  in  D.  A,  his  sister  of  the  half 
blood  in  preference  to  his  uncle  of  (he 
whole  blood. 

Dae  d.  Andrew  v.  Hutton.  3B.&P.()45 
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5.  Devise  of  all  the  testa ior*s  real  and 
personal  estate  and  effects  to  B.  V. 
his  wife,  in  trust  for  the  education  of 
his  daughter  M.  V.  till  21,  and  iu 
case  of  the  death  of  his  daughter  be- 
fore 21,  the  whole  of  his  said  estate 
and  effects  to  his  wife ;  Testator  died 
leaving  B,  V,  his  wife  and  3f.  V,  his 
only  child.  B.  V.  died  leaving  ilf.  F. 
also  her  only  child,  and  then  M,  F. 
died  underage  and  without  issue ;  the 
Court  of  C.  P.  held  that  the  heir  of 
M,  V,  ex  parte  matemd  was  entitled 
to  succeed. 
Goodtitle  d.Castfe  v.  White.  2  N.  R.383 

€•  A  rectory  in  Kent  formerly  belonging 
to  one  of  the  dissolved  Monasteries 
having  been  granted  by  Henry  VIII  to 
a  layman  to  be  holden  in  fee  by  knights 
service  in  rflrptVf :  the  Court  of  C.  P. 
held  that  the  lands  were  descendable 
according  to  the  custom  of  gavel- 
kind, but  the  tithes  according;  to  the 
common  law.  Doe  d,  LMshingtan  v. 
LandafCBp.J  Sf  al.    2  N.  R.  491 

DETINUE. 

7.  deihttte^  when  the  goods  are  alleged 
to  have  come  to  defendant,  by  finding, 
it  is  sufficient  for  the  plaintiff  to  prove 
that  the  goods  came  to  the  defendant 
by  wrong.  At  least  unless  the^n^- 
ing  be  traversed. 

Mills  v.  Graham.    N.  R.  141 

DEVISE. 

I.  Conditional,  CantingetUt  or  Executory 
Devises:  their  Construction* 

1.  Where  the  testator  h^  three  sisters, 
(one  of  whom  was  married),  and  de- 
vised lands  to  trustees  and  their  heirs, 
*'  in  trust  that  they  and  their  heirs 
should,  during  the  life  of  the  married 
sister,  receive  the  rents  and  profits, 
and  pay  the  same  to  the  two  other 
sisters,  their  heirs  and  assigns:  and 
from  and  after  the  decease  of  the  hus- 
band, in  case  the  married  si^tcr  shouift 
be  then  livin/r,  to  the  use  of  the  threi' 
sisters  severally  hi  thirds  for  life,  with 
several  remainders  to  their  first  and 
other  sons  in  tail,  remainder  to  th^ 
cbughters  as  tenants  iu  common,  with 
cross  remainders  between  thesisteis  on 
default  of  issue  of  their  bodies  respec- 
tively, remainder  over  in  tail :"  the 
condition  of  I  he  married  sister's  sur- 
viving her  husband  is  not  annexed  to 
any  of  the  limitations  subsequent  to 
the  limitatioii  of  the  life  estate ;  find 
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the  remainder-man  in  tail  may  atone 
make  a  good  tenant  to  the  praecipe 
upon  the  death  of  the  three  sisters 
without  issue,  notwithstanding  the  hus- 
band be  then  living. 

Norton  v,  JVhitaker.  I  T.  R.  346 
2.  Where  a  testator  devised  certain  free- 
hold estates  **  to  and  amongst  his 
seven  sisters  (naming  them ;  to  the 
exclusion  of  an  eighth  sister,  to  whom 
a  legacy  was  left)  for  life,  share  and 
share  alike ;  and  after  the  decease  of 
any  of  them,  her  share  to  go  to  her 
first  and  other  sons  in  tail,  and  in  dc^ 
fault  of  such  sons,  to  and  amongst  her 
daughters,  as  tenants  iu  common,  in 
tail ;  and  in  case  any  of  his  said  seven 
sisters  died  without  leaving  any  issue  of 
her  body  begotten,  or  such  issue  died 
before  2 1 ,  and  without  issue,  then  to 
and  amongst  the  survivors  of  his  said 
seven  sisters  and  their  issue,  to  descend 
in  like  manner  as  before  mentioned ; 
and  in  case  all  his  said  seven  Sisters 
should  die  without  issue,  or  leaving  issue 
such  issue  should  all  die  before  hr^  she, 
or  /A£>^  should  attain  21  years  of  age, 
and  without  issue*'  then  over.  The 
Court  of  C.  P.  held  that  the  words  in 
default  of  such  sanst  did  not  make  the 
remainders  to  the  daughters  of  any 
sister  det)cud  on  the  contingency  of  the 
sister's  having  no  son  born,  but  that 
on  the  death  of  the  sons  of  any  of  tha 
sisters  without  issue,  the  remamder  to 
the  daughters  of  such  sister  took  effect, 
Doed.  Daere  (Barss.)  v. 
Dacrc( Lady  Dowager.)  1 B  &  P.  250 

3.  Duller  J.  dissented  from  the  other 
three  judges  of  C.  P.  on  the  above 
case,  and  cited. 

Keen  de  Pinnoek  et  Ux.  v.  Dixon, 

B.  R.  M.  23  G.  3.  1  B.  &-  P.  254,  n. 

And  Denn  d  Briddon  Sf  Ux.  v.  Page^ 

B'  R'  M,  23  G.  3.     I  B.  &  P.  261 ,  II. 

4.  But  the  Court  of  K.  B.  on  a  writ  of 
error,  un<iiiimou«ly  affirtned  the  judg- 
ment of  the  Court  of  C.  P. 

Dacre  (Lady  Dow.)  v.  Doe,  Lessee 
ofDucre  (Barss.)        8  T.  R.  112 

5.  Adhere  the  testatrix,  bv  virtite  of  a 
settlement,  hv.d  nn  estate  for  life,  with 
a  power  to  dispose  of  1000/.  incase 
ft/.  W,  or  any  issue  of  his  should  he 
living  at  her  death,  out  of  a  term  of 
500  vrars  vested  in  trustees,  with  re- 
maiiiiier  to  J.  W.  for  life,  and  then 
to  his  sons  and  d^uj^hters  in  tail,  with 
remainder  to  herself  in  fee,  and  re- 
citing the  settlement  and  power,  de-  ' 
vispd  the  said  sum  of  ICOO/.  to  trus» 
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tecs  for  certain  purposes,  if  J.  W.  or 
any  of  his  issue  should  he  living  at  the 
lime  of  her  death  ;  and  then  <1erised 
that,  in  case  neither  the  said  J.  W.  nor 
any  issue  of  his  body  should  happen  to 
he  living  at  the  time  of  her  decease^  by 
which  event  the  said  manor,  by  virtue 
of  and  under  the  limitations  in  the  said 
deed  of  settlement,  &c.  would  devolve 
upon  her  and  her  heirs,  she  gave  the 
premises  to  the  same  trustees  for  50Q 
years,  to  raise  the  said  1000/.  imme- 
diately after  her  decease,  and  within 
six  months  aHer  to  raise  a  further  sum 
of  1000/.:  and  from  and  after  the  de- 
termination of  the  said  term,  and  sub> 
ject  thereto,  devised  the  premises  to 
hernioiber  for  life,  remainder  to  her 
own  daughter  in  fee,  remainder  over 
to  ji^  fV.  in  fee,  in  case  her  daughtec 
should  die  before  21,  or  without  issue; 
the  contingency  of  •/.  W,  or  any  of 
his  issue  not  being  living  at  the  time 
of  the  testatrix's  death  is  annexed  to 
all  the  subsequefit  limitations;  amt  he 
faavirtg  survived  the  testatrix,  the  heir 
at  law  of  the  testatrix,  and  her  daugh- 
ter, who  died  before  21  and  unniar* 
rted,  is  eniitled  to  the  estate  against 
A.  W.  the  renrainder-nian  in  fee  under 
the  will.  Doev.  Wilkinson.  2  T.R.  20^; 

6.  A»  devised  to  his  son  B,  far  life,  re- 
roaiuder  to  trustees  during  B.'s  life 
to  preserve  contingent  remainders, 
nevertheless  to  permit  B.  to  receive 
the  rents  and  profits,  remainder  to 
the  first  and  other  sons  of  B.  in  tail- 
male,  remainder  to  C. ;  with  a  pro- 
viso, that  if  B.  should  succeed  to  the 
estate  of  D.  the  limitation  of  A.*i 
estate  to  B.  should  cease,  and  the  next 
in  remainder  should  tnke  as  if  B. 
were  dead :  B.  succeeded  to  D.'s 
estate  before  he  had  a  son  :  held  that 
the  limilalion  to  the  trnslees  continued 
during  the  whole  of  7?.'s  life,  so  as  to 
support  the  contingei:t  remain<lers. 
Don  d.Heneagev.IJeneoge.  4T.  K.  13 

7.  One  devised  lands  to  trustees  in  fee 
(subject  to  the  uses  of  a  certain  term 
of  1000  years),  to  the  use  of  W,  FL 
for  life,  second  son  of  the  devisor's 
daughter  lady  E.,  subject  to  the  pro- 
viso after  mentioned ;  remainder  to 
trustees  to  preserve  coutiugeut  uses 
during  IV.  IL's  life,  but  to  permit  him 
to  take  the  rents,  i^c. :  and  after  bis 
decease  to  the  use  of  Iris  first  and  other 
Sous  succvssively  in  tttil  male,  sn{)icct- 
to  the  same  proviso,  c5fc.,  and^n  de- 
fault of  such  issu^.  rem  tinder  to  the 


use  of  the  thii^dand  other  sons  of  lady 
E.  successively  in  tail  male,  subject  to 
the  same  proviso,  &c. ;  and  in  default 
of  such  issue,  with  like  remainders  to 
the  second  son  of  lady  JE.'s  eldest  srtn, 
&c. ;  and  in  default  of  such  issue  to 
the  use  of  the  devisor's  grand'daugh- 
ter  C.  //.  for  life,  subject  to  the  pro- 
viso, &:c. ;   remainder  to  trustees  to 
preserve   contingent    uses,    &c.  ;    re- 
mainder to  the  use  of  her  first  i^on  (the 
plaintiff)  in  tail  male,  with  other  re- 
mainders over,  all  subject  to  the  same 
proviso ;  which  was  that  if  fV.  H.  or 
either  of  the  persons  to  whom  the  estat^ 
was  limited  should  become,  earl  of  E., 
the  use  limited  to  such  person  and  his 
issue  male  shofild  sease  and  be  void,  as 
if  such  person  were  dead  without  issue 
of  his  body.    The  devisor's  daughter 
lady  E,  at  the  time  of  his  death  had 
only  two  sons,  her  eldest  (afterwards 
lord  J5.>  and  the  said  W.  H,,  but  she 
had  afterwards  a  third  who  died  under 
age,  and  the  said  W.  H.  was  let  irtto 
possession  at  twenty-three,  and  had 
one  son  ;  and  held,  that  on  the  death 
of  his  eldest  brother  without  issue,  by 
which  event  IV.  H.  became  earl   of 
E.,  the  plaintiff  who  was  then  next  in 
remainder  supposing  JV,  H.  had  in  fact 
died  without  issue,  was  entitled  under 
the  will  to  take  an  eslafe  in  tail  made 
in  possession  subject  to  the  trusts  of 
the  term  of  1000  years. 

Carr  v.  Erroll  (K.  of)  6  E.  R.  58 
I.  One  having  real  and  personal  estates 
gave  by  his  will  several  legacies  and 
annuities,  which  he  directed  to  be  paid 
by  his  executrixes  out  of  his  real  and 
personal  estates,  which  he  charged 
therewith ;  and  then  devised  certain 
lands  in  Y.  to  A.  and  //.  (two  out  of 
five  daughters  whieJi  he  had)^  and 
their  heirs,  as  tenants  in  common,  on 
condiiion  ihiit,  in  case  they  or  either 
of  lliein  should  have  ho  is'^ue,  they  or 
slie,  having  no  isstie,  should  have  no 
power  to  dispofie  of  her  share,  except  to 
her  sffifa'  or  sidef^Sy  or  their  children  ; 
and  he  devised  all  the  rest  and  re- 
sidue of  liis  real  o!id  pergonal  estates 
to  A.  and  to  //.  in  fee ;  m  houi  he  made 
his  excculrixes.  On  his  death  A-  and 
//.  entered,  and  afierwards  A.  levied 
a  fine  nf  her  mrMcty  to  the  use  of  her 
husband  in  fee,  and  died ;  held,  that 
the  condition  against  ah'enalion,  ex- 
cept to  sisters  or  their  children,  an- 
nexed to  the  ticvise  to  A.  and  H.  and 
their  heirs  was  good;  and   that  for 
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Hie  breach  odihj  A*m  buying  «iich 
fiae»  the  heirs  of  Uie  devisor  might 
eoler  on  her  moiety;  it  beiof «  re* 
xnuoder  oo  which  the  residoaiy  clause 
Jiid  not  operate;  held  also,  that  one 
of  the  several  co^irs  of  the  devisor; 
might  euter  for  noft-perforoiance  or 
breach  of  the  coaditioo,  and  recover 
her  own  share  in  ejectment.  For  thai 
where  the  entry  Vipon  a  rlaiia  by  one 
of  several  copareeiiers»  who  make  but 
one  heir»  is  Uw&l*  such  entry  made 
geoer'dlly  will  vest  the  seiMii  m  all,  as 
ihe  eiitry  of  all.  Doe  d.  Gill  ^V  Ux. 
\.  Pearson.   6  £.  R,  J 73 

^.  Under  a  device  to  a  wife  lor  li£p,  jpro- 
vi4ed  eh£  rtimms  «  widow,  but  in  case 
ahe  man  ie^  a  second  husband*  then  to 
J.  S.  when  he  MhMntiam  hitMge  o/2S 
yearSf  the  wit«*  has  an  absolute  estate 
till  y.  <S'.  is  23>  tho^gh  she  marry  be- 
fore«  Doe  d.  Dean  and  Chapter  of 
IVeetminster  6f  aL  v.  Freeman  if  Us. 

1  T.  R,  389 

10.  An  estate  was  devised  to  trustees  and 
their  heirs  till  ^.,aftmale  infant,  should 
attain  21  or  marry;  and  upon  her  at- 
taining 91  or  marrying,  to  A.  and  her 
heirs ;  and  in  case  she  should  die  under 
21,  without  leaving  bsue,  remainder 
4)ver.  A.  married  and  had  a  child, 
)vhich  child  died,  and  then  A*  died 
uncle  r  2 1 :  held  that  her  husband  was 
eiUitled  to  he  leiiaut  by  the  curtesy. 
Buck\k'orth  v.  Thirheli,  T.  25  G.  3. 

3  B.&P.  652,  fi 

l\.  If  an  estate  be  de vi»ed  to  B,  the  wife 
of  ^.  for  life,  remainder  to  trustees,  &c. 
remainder  to  the  children  of  A.  and  B. 
0nd  their  heirs  for  ever,  to  be  divided 
among  tbeui  equally,  and  if  but  one 
child,  to  such  only  child,  and  his  or 
her  heirs  for  ever ;  and  for  default  of 
snch  iMMr,  remainder  over;  and  at  the 
death  of  the  devisor  A*t  and  B.  have 
|io  child ;  the  estate  limited  to  their 
children  is  a  contingent  remainder  in 
fee,  whi«'lij  ou  the  birth  of  a  child, 
will  vest  in  that  child,  subject  to  open, 
and  let  in  those  who  may  be  born  af- 
ter^vards;  and  the  remainders  over  wilt 
be  defeated  by  that  estate  becoming 
vested.  In  sich  a  case  the  words  '*for 
dt  fault  ojeuch  issue  "tatva  "  for  default 
of  &uch  children," 

Doe  v.  Pern^n.    3  T.  R.  484 

12.  One  having  an  only  child  Ritheeea, 
who  was  married  and  had  three  chil* 
dreu,  Thomas^  Rehecea^  and  Ann^  de- 
used  his  copyhold  to  RAeeca  hisdaugh- 


ter  for  life»  remainder  to  his  grand 
daughter  Rebecca  for  life,,  venuimder  to 
trustees  to  preserve  cootii^nt  remain* 
ders,  remainder  to  the  use  of  the  is9ua 
of  the  hodjf  of  his  grand-daughter  Re^ 
oeccat  in  such  parts,  shares,  and  pi^o« 
portions,  manner  and  form,  as  she 
should  by  deed  or  will  appoint ;  and 
m  deikult  of  apuointment  to  the  use  of 
all  and  every  the  children  of  bis  said 
grand-daughter  and  their  heirs,  as  te- 
nants iq  common :  and,  in  default  of 
such  issue,  to  the  use  of  alt  and  every 
the  other  children  of  his  daughter  Re* 
J^cca  and  tlu^ir  Jieirs,  as  tenants  in 
common,  &c, ;  and  in  default  of  such 
issue  to  his  own  right  heirs.  The  Court 
of  K.  B.  held  tlmt  upon  the  death  of 
the  testator's  daughter  and  of  his 
grand-daughter  Rebecca,  without  any 
ap|K>intment,  ap  only  child  of  the  lat-t 
ter  took  an  absolute  fee;  on  whose 
death,  under  age  aud  unmarried,  the 
premises  descended  to  her  uncle  Tho^ 
mas  as  her  heir  at  law ;  and  that  the 
subsequent  limitations  tn  the  other 
children  of  tlie  testator's  daughter  /Zr^ 
becca  did  not  take  effect.  For  the  de* 
vise  to  tlie  children  of  his  grand« 
dau}{hter  Rebecca  and  their  heirs  pri-f 
m^  facie  carries  a  fee ;  and  the  subse<^ 
quent  wortls  *'  in  dcAult  of  siicA  uasie^* 
refer  to  her  children,  and  not  to  their 
heirs:  though  the  limitation  over  in 
default  of  such  issue  be  made  to  those 
who  might  lake  as  heirs  to  the  children 
of  Rebecca  the  grand-daughter.  And 
the  intention  of  the  devisor  that  her 
children,  if  any,  should  take  a  fee  is 
further  evinced  by  this,  that  the  limi- 
tation to  them  and  their  heirs  is  in  de- 
fault of  ap}>ointmeot,  under  a  power 
given  her  to  a|)point  *'  to  the  me  of 
"  the  issue  of  her  body  in  such  manna^ 
*'  and  form,  as  well  as  m  such  parts, 
shares,  and  proportions)  as  she  should 
"  direct  ;**  under  which  words  **  man- 
ner  and  form"  ^he  might  have  appoint* 
c<l  to  all  or  any  of  her  children  in  fee, 
and  was  not  restrained  to  Hppoint  to 
Ihem  til  tail  only  ;  which  limitation, 
in  de fault  uf  appointment,  i^  a  substiT 
tion  for  tite  execution  of  the  power. 
R.  v.  Stafford,  Marg.et  al.  7  K.  R.  52 1 
13.  ^.  devWd  to  JB.  for  life,  remainder 
to  C  for  99  years  if  he  should  so  hmg 
live,  remainder  to  the  heirs  of  the 
body  of  C. ;  the  remainder  to  the 
heirs  of  the  body  of  C.  was  held  a 
aootingent    stmamdtr,    aMd  nat   an 
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executory  devise,  and  was  defeated  hj 
CVs  sarviving  B> ;  there  being  no  pre- 
ceding estate  of  freehold  to  support  it. 
Dae  d.  Mtwet  v.  Morgan.  3  T.  R,  763 

14.  Devise  by  A.  of"  all  his  estates  to  B. 
and  the  issue  of  her  body,  as  tenants  in 
common ;  but  in  default  of  such  issue, 
or  being  such,  if  they  should  all  die 
under  2 1  and  witliout  leaving  issue," 
then  over ;  held  that  all  the  limitations 
subsequent  to  that  to  1?.  M'ere  contin- 
gent, and  were  consequently  destroyed 
by  a  recovery  suffered  by  J^. 

Doe  d.  Davy  v.  Bumudl  ST.  R.  30 

15.  A  devise  to  T.  C.  for  life,  with  re- 
mainder to  his  child  or  children,  by  any 
woman  whom  he  should  marry,  and 
his  or  their  eiecutors,  &c.  for  ever  up* 
en  a  condition  that  in  case  the  said  T. 
C.  should  die  an  infant  unmarried  and 
without  issue,  tha  premises  should  go 
to  his  fether  and  his  children  and  their 
heirs,  Szc, :  the  Court  of  K.  B.  held 
that  T.  C.  having  attained  $1,  and 
married  before  his  death,the  devise  over 
could  not.  take  effect,  for  that  siich 
devise  over  was  upon  condition  thnt 
T.  C.  died  in  his  minoriYy  leaving 
neither  wife  nor  child.  Doe  d.  Everett 

Sf  at,  V.  Cooke  if  al  7  E.  R.  269 

16.  Under  a  devise  to  yl.,  and  to  the  iisue 
of  his  body,  Atf,  her^  or  their  heirs, 
tqually  to  he  dividedif  more  than  one; 
and  if  A.  have  no  issue  of  his  body 
living  at  his  decease,  then  over ;  held 
that  A*  took  at  least  an  estate  for  life, 
with  a  contingent  remaimler  in  fre  to 
his  issue,  if  anv;  in  which  case  the 
remainder  over  was  also  contingent, 
bemg  a  contingency  with  a  double 
aspect;  and  that  whether  A.  touk  for 
life,  with  such  contingent  remainders, 
or  whether  he  took  an  estate  tail,  the 
remainders  over  were  equally  destroyed 
by  his  having  suffered  a  recovery  be- 
fore be  had  any  issue  born. 

Doe  d.  GUman  v.  Elvey.  4E.  R.  313 
17*  And,  on  a  case  from  the  Couit  of 
Chancery,  it  appearing  that  A,  had 
devised  all  his  freehold  and  leasehold 
estates  to  £.,  and  the  issue  of  her  body 
"as  tenants  in  common,  but  in  default 
of  such  issue,  or  being  such,  they 
should  all  die  under  21,  and  without 
leaving  issue,"  then  over ;  the  Court 
of  C.  P.  held  Ihnt  all  limitations  sub- 
sequent to  that  to  2^.,  being  contingent, 
the  remtfin'lers  in  tlie  freehold  were 
barred  by  fine  and  recovery  levied  and 
suffered  by  B. ;  but  that  the  leasehold 
ve  ted  iu  the  remainder-man  on  the 


death  of  A,  withont  issue,  B.  taking 
only  an  estate  for  life  in  them. 
Bumsall V. Davy 8f al.  lB.StF.2iS 

1 8.  Devise  to  G.  L.  the  testator's  heir 
at  law  for  life,  and  from  and  afier  his 
death  to  C.  jB.  her  heirs  and  assigns^ 
in  case  she  shall  survive  and  outlive  the 
said  G.  L.  but  not  otherwise ;  and  in 
case  sheshajl  die  in  the  lifetime  of  the 
said  G.  L.  then  to  G.  L.  his  heirs  and 
assigns  for  ever ;  held  that  the  devise 
to  C.  B.  was  a  contingent  remainder, 
and  barred  by  a  fine  levied  by  G.  L. 

Doe  d.  Planner  v.  Scndamore. 

2  B.  &  P.  289 

19.  It  is  a  settled  mle  of  law  that  where 
the  court  can  construe  a  devise  to  be 
a  contingent  remainder,  they  will  never 
construe  it  to  be  an  executory  devise. 

Per  RookeJ.  2B.&  P.  208 

20.  Under  a  devise  to  T.  F.  and  his  htlrt 
for  ever,  and  in  case  he  should  depart 
this  life,  and  leave  no  issue,  then  to  E^ 
M.,  and  5.,  or  the  survivor  or  surviv- 
ors of  them,  share  and  share  alike ;  the 
devise  to  E.^  M.,  and  S.,  is  a  good 
executory  devise.  Roe  d.  Sheers  4*  aL 
V.  J^ery  ^  al.  7  T.  R.  589 

21.  If  lands  be  devised  to  A.  and  his 
heirs  and  assigns  for  ever,  and  if  he 
die  leaving  no  issue  behind  him^  then 
over ;  the  limitation  over  is  good  by 
way  of  executory  devise. 

Porter  v.  Bradley,  3  T.  R.  143 

22.  Lands  were  devised  to  the  testator's 
son  and  his  heirs  for  ever ;  as  to  part 
of  the  lands  upon  condition  that  he 
should  pay  to  the  testators  daughter 
an  annuity  till  she  came  of  age,  and 
then  a  certain  sum  of  money,  and  ui 
default  of  payment  that  she  should 
enter  and  enjoy  the  said  part  to  her  and 
her  heirs  for  ever :  and  in  case  the  son 
and  daughter  both  died  without  leaving 
any  child  o:  issue,  the  reversion  and 
inheritance  of  all  the  lands  were  de« 
vised  to  another :  the  Court  of  K.  B. 
held  that  the  devise  over  was  not  an 
executory  devise  but  a  remainder  li* 
mited  after  successive  estates -tail  of 
the  son  and  also  of  the  daughter  by 
implication :  the  Intent  being  apparent 
that  the  devise  over  should  not  take 
effect  till  after  failure  of  the  issue*  of 
the  son  and  daughter,  and  that  it  should 
then  take  effect;  and  this  being  the 
only  construction  which  could    give 
effect  to  such  intent  consistently  with 
the  whole  of  the  will  taken  together. 
Tmny  d.  Agar.  v.  Agar.  12  £.  R.  9&1 
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nioities  of  tbe  said  respective  premises, 
than  his,  her,  or  their  futber  or  mother 
ivould  have  been  entitled  to,  if  living;" 
under  this  devise  the  grandchildren  of 
S.  T.  and  A»  L.,  though  in  esse  at  the 
date  of  the  ^11,  can  only  take  per 
stirpes,  and  notp^r  capita,in  sub>titu- 
tion  of  such  of  their  parents  as  were 
dead  at  the  determination  of  T.  f/.'8 
life  estate. 

Legardw  Hatoorth.  1 E.  R.  1 20 

5.  The  testator,  bavin*;  given  4000/.  to 
A>  and  B.  in  tru>t  f(ir  certain  pt- rsons, 
by  a  residuary  clause  gave  "all  the 
rest  of  bis  ei»tate  and  effects  of  what 
nature  soever  to  A.  and  B.  their  exe- 
cutors and  administrators,  in  trust  to 
add  the  interest  to  tbe  principal  so  hs 
to  accumulate  the  same,  it  being  bis 
will  that  tbe  residue  should  not  be  paid 
or  payable  but  at  the  time  and  manner 
as  the  principal  sum  of  4000/.  was  di- 
rected to  be  paid  :**  it  wa^  held  that  a 
house,  the  only  freehold  of  which  the 
testator  >vas  seized,  did  not  pa^s  by  tbe 
will,  notwiih standing  there  were  gene- 
ral words  in  the  introductory  clause, 
'*  as  to  all  his  estate  and  effects  both 
real  and  personal."    Doe  d.  Spearing 

V.  Buckner.  6  T.  R .  6 1 0 

6.  Words  may  be  supplied  in  a  will  to 
render  a  sentence  complete  and  intel- 
ligible, in  aid  of  the  apparent  intent 
to  be  collected  from  the  whole  con- 
text. As  where  a  testator  having  two 
sisters  //.  and  «/.,  and  also  two  infant 
cousins  T.  and  G.,  the  maintenance 
and  education  of  which  latter  he  rc- 
comniened  to  his  executrix  and  resi- 
duary legatee,  devised  bis  estate  at  A. 
to  his  sister  H.  for  life,  remainder  to 
his  sifter  J  for  life,  remainder  to  T. 
in  failt  remainder  to  G.  in  tail,  S^-c, 
remainder  to  his  own  right  heirs.  And 
then  devised  another  estate  at  B»  to 
his  sister  ./.  for  life,  or  if  she  should 
mirvive  hfs  sister  IL,  so  that  slic  5bould 
come  into  possession  of  the  estate  at 
A.  "  then  to  L.  J.  (whom  he  made 
fxecutrix  and  residuary  legatee)  for 
life,  totcards  the  support,  J^c,  of  his 
cousin  T.  andG.remamder /o  the  said\ 
G.  in  fee:  held,  that  as  the  word  "or" 
«o  placed  was  unintelligible,  and  it  was 
apparent  from  tbe  whole  context  tiiat 
the  testator  bad  in  contemplation  an- 
other alternative,  namely  the  death  of 
his  sister  J.,  and  meant  to  make  a  pro- 
vision -fSivr  the  death  of  his  sisters  for 
his  cousin  G.  as  well  as  his  cousin  7*., 
the  will  should  be  read  as  if  he  bad 
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devised  his  estate  at  B,  to  *'  bis  sister 
./.  for  life,  and  after  her  death,  or  if 
she  should  survive  bis  sister  H.  so  that, 
&c.  then,  Arc.;"  and  consequently  G. 
took  a  vested  remainder  in  the  estate 
at  B.,  to  which  be  became  entitled  in 
possession  after  tbe  death  of  the  testa- 
tor's sifter's  sisters,  and  L,  •/.  bis  exe- 
cutrix although  his  sister  J.  did  not 
survive  his  sister  H.  Doe  d.I^ech  v. 

Micklin.  6  E.  R.  486 
•  A  mis-recital  or  mis-description  in  a 
will,  may  be  remedied  by  tbe  intent  <if 
tbe  dfviaor  apparent  on  tbe  \vill.  Thus 
wbere^i.  having  an  estate  in  the  coun- 
ty of  J/.,  of  which  he  was  seized  in  fee, 
in  possession;  and  another  estate  in 
the  county  of  R*  of  which  be  was  also 
seised  in  fee,  subject  to  the  uses  of  bis 
marriage  settlement,  which  left  him 
in  equity  a  disposiiig  power  over  the 
reversion  only  ;  both  which  estates  ha(} 
formerly  belonged  to  an  uncle,  and 
came  to  bini,  the  one  by  descent,  the 
other  by  purchase  from  another  co- 
heir of  his  uncle;  by  bis  wil,  mis-re- 
citing the  estate  of  which  be  was  seis- 
ed in  fee  in  |K)ssession  to  be  in  t4ie 
county  of /{.,  instead  of  AL ;  and  mis- 
reciting  his  disposable  reversion  to  be 
in  the  county  of  M,  instead  of  R.;  de- 
vise<l  his  estate,  so  misdescribed  to  be 
in  /?.,  which  was  in  truth  the  rever- 
sionary estate,  to  bis  wife  for  life,  re- 
mainder to  his  only  son  for  life,  re-f 
mainder  to  his  sons  and  daughters  in 
tail,  in  strii  t  settlement ;  rentainder  to 
bis  own  daughter,  5:c.;  and  devised  the 
reversion  only  of  his  estate,  so  misde- 
scribed to  be  in  M.,  of  which,  in  truth, 
be  was  seised  in  fee  absolute,  afler  tbe 
death  of  his  wife  and  only  son  without 
issue,  to  bis  daughter,  &c. ;  yet  the 
Court  of  K.  B.  held,  that  enough  ap- 
peared on  the  face  of  the  will,  which 
aNo  desciiluMl  these  estates  as  formerly 
belonging  to  his  uncle,  to  shew  that 
the  devisor's  intint  was  to  puss  (he 
present  interests  of  his  estate  in  fee  ab- 
solute, which  wasinlhe  county  of  jl/., 
and  the  reversion  of  his  settled  estate 
in  the  county  of  //. ;  allhon^h  he  had 
respectivt  ty  mi^describcil  their  local 
situations.     Moscky  v.  Masxn/  A'  aL 

8E.n  U.9 
A.  devised  thus :  "  as  to  my  real  and 
personal  estate,  subject  lo  my  debts 
and  funeral  expenses,  I  givean»l  devise 
as  follows,  viz.  Uiy  real  estate  and  all 
my  personal  estate  unto  J.  M.  and  O, 
IV,  and  their  heirs  on  tbe  followiu.:; 
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truf^tS  vh.  lo  the  intent  that  they  dis- 
pose of  my  persona!  estate  iu  discharge 
of  my  debts,  funeral  expenses,  und 
such  legacies  as  1  may  direct ;  and  as 
to  my  real  estates, subjecl  to  my  dtbts, 
and  such  chartres  as  i  may  make,  I 
pivc  and  devise  the  same  lo  R.  P.  for 
life ,  held  that  under  this  devise  the 
legal  estate  in  the  reality  vested  in  R, 
P.  for  his  life,  and  ,/.  M.  and  O.  IV. 
took  no  estate  therein.  Kcnrick  v. 
Lord  JV.  Beauclerck,     3  B.  &  P.  1 7  5 

J-  A  power  of  a))pointment  by  will  is 
not  executed  by  a  mere  devise  of  the 
residue. 

Buckland  v.  Barton.     2  H.  B.  1 3() 

.     Doe  d.  HtUings  v.  Bird.  1  E.  R.  49 

,10.  ^.having  an  estale  of  his  own  in  the 
county  of  JB.,  and  another  in  C.,  and 
having  also  the  legal  but  no  beneficial 
interest  in  an  estate  iu  Z>.  with  power 

.  of  appointing  it  to  either  of  his  sons; 
by  will  devised  "  all  his  estaies,  of 
what  nature  or  kind  soever,  as  well 
copyhold  as  all  other  io  the  county  of 
B,f  and  all  in  the  county  of  C,  or  else- 
where in  the  kingdom  of  England, 
after  payment  of  his  debts,  &c."  to  « 
younjier  son.  The  Court  of  K.  B 
held  that  the  trust  estate,  which  he  had 
the  power  of  appointing:,  did  not  pass 
by  this  general  devise;  it  appearing  by 
the  words  of  the  devise  to  be  the  in- 
tent of  the  testator  to  give  such  estate^ 
only  as  were  entirclv  at  his  own  dis- 
pos.ll,  and  which  heiould  charge  with 
his  debt.  Roe  d.  Re/tde  v.  Reade. 

8T.  R.  118 

1 1.  A  general  residuary  clause  vull  carry 
otatcsnot  in  the  contemplation  of  the 
te  tator;  unhss  the  will  contains  i^pecial 
indications  of  a  contrary  intention. 

Morgan  d,  Sunnan  v.  Surman. 

I  W.  P.  T.  2S9 

12.  Where  a  description  of  an  eitate  is 
Ct^rtaiuly  exi'^res'^ed  at  first  in  a  devise, 

.  the  addition  of  another  certain  descrip- 
tion may  be  rejected  aa  surplusa^o; 
but  it  is  otherwii^e  where  the  e^tate  iir^t 
described  is  unccrlaiu :  Oiie  havinj; 
purchased  of  A,  the  manor  and  cer- 
tain lands  of  and  in  H.,  in  the  coun- 
ties of  Z).  and  II.,  and  having  settN^l 
a  rent-charge  on  his  wife,  out  of  his 
Bianor  of  //.,  in  the  county  of  D.,  and 
all  othei' \m  lands,  &cc.  in  H.  afore* 
said,  which  he  bought  of  A.;  and 
having  afterwards  purchased  of  otket' 
persons  other  lands  in  H.  in  the  coun- 
ty of  //.  which  were  near  another  es- 
tate of  bis  called  U.in  the  o^unfy  of  D: 


by  his  will,    reciting  and    confirm- 
ing the  settlement,  devised  to  trustees- 
"  the  said  manor,  &c.  and  other  here* 
ditamtnts  of  and  in  li.  afobbsaid, 
and  all  otiier  the  manors,  lands,  farms, 
^c.  and   other  hereditaments  in   or 
near  U,  aforesaid,  or  elsewhere  in  ths 
said  county  of  D.,"  to  trustees  for  dif- 
ferent uses  ;  and  as  to  all  and  singular 
the  said  manors  and  other  heredita- 
ments in  the  said  county  of  D.  with 
other  appurtenances,  &c.  he  devised 
the  same  lo  the  first  and  other  sons  of 
his  bo(U,  remainder  to  his  daughters, 
in  strict  settlement ;  and  if  all  but  one 
of  his  daughters  died  without  issue, 
"  then  as  to  the  entirety  of  the  said 
manors  and  other  hereditaments,''  to 
the  daughters  of  his  remaining  daugh- 
ter in  tail,  he. ;  remainder  to  the  lessor 
of  the  plaint iiT,  his  nephew,  and  heir 
at  law;    remainder  to  his  sons  and 
daughters  in  srrict  settlement ;  remain- 
^  ders  over  to  other  junior  nephews  in 
like  nianner :  with  power  to  the  trus- 
tees to  raise  money  on  the  security 
"  of  the  mauors  and  other  heredita- 
ments in  the  said  county  of  D./'  and 
also  to  sell  the  devised  lands,  except 
such  as  were  situate  at  U.  or  H,  afore* 
said,  and  to  purchase  other  Pands  in 
fee  within  tlie  said  "  manor  of  //.  in 
the  said  county  of  D."  he.     The  de- 
visor, by  a  subsequent  codicil,  in  which 
he  speaks  of  the  prior  devise  of  his 
estate  in  the  county  of  D.  revoked  the 
devise  to  the  lessor  of  the  plaintiff. 
Held  by  the  Court  of  K.  B.  that  the 
//.  Ian<ls  lying  in  the  county  of  H, 
and  not  purchased  of  A.,  though  sitU" 
ated  within  and  surrounded  by  the  ge- 
neral ambit  of  the  county  of  D.  and  also 
near  U.  and  holden  togtlficr  with  and 
as  part  of,  vt  farm  in  the  county  of  D., 
did  not  pass  by  the  will ;  which  was 
confined  in  express  tcrn?s  to   the   ma- 
nor and  lancis  in  //.  purchased  of  A^» 
or  which  lay  in  the  county  of  D. 
Doe  d.  Harris  v.  Greadhcd.  8  E.  R .  9 1 
3.  An  heir  at  law  is  not  to  be  disinherit- 
ed hvlt  by  express  words:  the  coi»rt 
will,  if  po^^ib^e.  give  effect  lo  all  the 
words  of  the  will;  on  the  ground  of 
these  two  rules,  the  Court  of  K.  B.  de- 
termined that  by  a  devise  of  "  all  mt 
copyhold   estates  situate  in  A.,  and 
which  I  became  entitled  to  on  the  dc' 
cease  of  my  father ;"   copyhold  estates 
do  not  pass,  which  the  de%isor*s  father 
b:»d  surrendered  to  h.m  in  his  life  time^ 
though  the  fathc}'  retained  the  posies- 

z  ^ 
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rioo  of  th«m  to  the  time  <^f  hii  death, 
which  happened  prior  to  1  he  will  made 
by  the  son,  there  being  other  copyholds 
of  the  son  answering  the  description  in 
the  will.        Doe  d.  Ryal  v.  KeU  ^  al 

8  T.  R.  579 

il.  Under  a  devise  of  a  manor,  copyhold 
premised,  parcel  ther^»  which  were 
pfurchased  by  and  surrendered  to  the 
lord  subsequent  to  the  tiinc  of  making 
his  will,  will  pass  ;  and  this,  notwilh- 
slanding  a  sulisequent  demise  of  the 
premises  bv  the  lard  from  year  to  vear. 
Roe  d.  Hah  v.  Wtgg,  0  T.  ll.>08 
(See  fost.  XII.) 

15.  Wliere  a  testator  had  freehold^  cus- 
tomaty,  and  copyhold  estates ;  and  af- 
ter introductory  words,  as  to  ail  his 
itorfdfye8ta(e,(\evhe<\  two  rent-rharges 
out  of  ail  his  real  estate,  and  also  two 
eopyhoid  \wyMiddle9e»  for  lives,  and 
subject  thereto,  devised  ••  all  his  free- 
hold  manors,  lands,  Sec.  in  York:*hfre 
and  other  counties,  and  the  rever.Mon 
of  the  two  copyholds  to  his  son  for  life, 
with  succesive  remainders  in  tail  male 
to  his  first  and  other  sons,  with  like  re- 
jiiaiuders  to  other  branches  in  the  male 
line  :**  and  in  default  of  such  issue  he 
devised  all  his  '*mM (freehold) manors, 
land,"  Sit.  to  his  eldest  daughter  in  tali 
imile  in  strict  settlement,  with  like  re- 
mainders to  his  second  and  third  daugh- 
ter ;  and  by  the  residuary  clause  de- 
vised all  other  his  manors,  lands,  &c. 
either  freehold  or  copyhold,  except 
those  in  the  counties  of  York,  Sec, 
which  he  had  before  disposed  of,  sub- 
ject to  the  ssLid  reni'Ckarge9»  in  failure 
of  issue  male  of  his  son  and  hhnself,  to 
his  three  daughters,  as  tenants  in  com- 
mon in  fee :  held  that  certain  customa- 
ry estates  being  generally  reputed  and 
called  copyholds,  and  the  testator  hav- 
ing disthtguished  in  other  parti  of  his 
will  between  copyhold  zn^  freehold, 
must  be  presumed  to  have  used  the 
vtotA  freehold  in  hs  usual  and  popular 
stgiiificatiou.  And  it  seems  that  as  by 
5uch  residuary  clause  the  daughters 
would  uot  tKke  till  failure  of  issue  male 
of  the  SOD,  and  of  the  devisor ;   the 

*  son  (the  heir  at  law)  took  an  estate- 
tail  by  implication  in  tlic  customary 
estates  not  before  devised. 
Roe  d.  Conolly  v.  Vernon.  5  E.  R.  51 

iff.  A.  by  will  devised  '•  all  his  freehold 
and  copyhold  lands,  tenements,  and 
hereditauicnts,"  in  tru^t  for  certain  |mr* 
pbscs,  and  afterwards  ^jnich«sed  new 
lands;  he  then  made  a  codicil  where- 


by, aAer  reciting  that  he  had  devised 
'*  all  his  freehold  and  cop^rhold  land» 
tenements,  and  hereditamenls'  to  the 
trustees  named  in  the  will,  lie  revoked 
the  devise  so  far  as  he  related  to  two 
of  the  trustees,  and  devised  **  bis  said 
lands,  tenements,  and  hereditaments" 
to  the  other  trustees  upon  the  same 
trusts,  and  concluded  with  di* daring 
the  codicil  to  be  part  of  his  will : 
held  that  the  after-purchased  laiitU  dki 
not  pass.  Bowes  r.Bouxs^Dom.  Proc* 

2  B.  U.  P.  5oO 

13.  A.  being  seised  in  fee  of  several 
freehold  estates,  and  also  possessed  of 
a  leasfholil  rectory  for  lives,  devised 
"  all  his  manors,  me^iragcs,  lands, 
tenements,  tithes,  and  hereditamcot6» 
and  all  his  real  estate  whatsoever  (ex- 
cept what  is  therein  afker  mentioned 
and  devised),  to  trustees,"  in  strict 
settlement;  he  charged  his  leaseliold 
with  rent  charges  to  two  of  his 
younger  children;  and  directed  that 
when  any  of  the  -lives  dropped,  the 
lease  shou!d  be  renewed,  and  the 
names  of  those  two  children  put  in,  of 
whom  a  son  whs  to  have  tlie  prefe- 
rence :  it  was  held  that  the  rectory 
did  not  pass  by  the  general  words  of 
the  devise,  but  that  ^.'s  eldest  son 
aud  heir  took,  as  s|)ecial  occupant,  on 
the  death  of  A.  Sheffield,  Bart.  v. 
Lord  Muferave.  5  T.  B.  571 
(See tit.  Special  Occupant.) 

17-  The  general  words  above  used  would 
have  beeu  sufficient  to  have  passed  the 
rectory  if  the  devi>or  had  so  intended : 
but  the  HiniI'dtions  shewed  that  such 
M'as  not  his  intention.  5  T.  R.  57 1 

1 8.  In  order  to  give  effect  to  thfe  devisor's 
general  inteut,  the  court  will  overlook 
a  particubir  intent  inconsistent  there- 
with. 4T.  R.R2:  8T.  R.5 

19-  A,  devised  to  his  wife  his  house  aud 
^  goods,  with  all  his  lands,  goods,  and 
*  chattels,  whatsoever  and  wheresoever, 
for  her  life ;  and  afier  her  death  to 
two  younger  sons  till  they  should  at- 
tain the  age  of  15,  for  their  education. 
He  then  devised  his  aforesaid  house, 
goods,  and  chattels,  equally  to  be  di- 
vided between  all  his  &ous  and  dauch* 
ters,  share  and  share  alike ;  held  twit 
under  the  last  clause  of  the  devise  the 
lands  did  not  pass.  Roe  d.  Walker 
V  Walker.    8  B.  &  P.  375 

91.  The  word  ''legacy"  may  be  applied 
to  a  real  estate,  if  the  context  of  the 
will  shew  that  such  was  the  devisOr'a 
iutentton«  5T.SU7i6 
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52.  Real  property  tnaj  pass  under  the 
descriptiou  of  *'  pergonal  estates"  in 
a  will ;  it  being  manifest  from  life 
wliole  of  the  instrument,  as  by  terms 
of  direct  reference  to  that  descrip- 
tion in  ulterior  dispositions  of  the 
same  real  properly,  that  such'  was 
the  devisor's  intention. 
Doed.T^eldv.Tofield.  11  E.R.  246 

53.  A  devise  of  all  the  residue  of  Iho 
testator's  "  money,  stock,  property 
*'  and  effects,  of  what  nature  or 
**  kind  soever,*  to  A.  and  jB.,  *•  to 
1'  be  divided  equally  between  them, 
"  share  and  share  alike,*'  will  pass 
real  as  well  as  personal  estate, 
where  from  other  parts  of  the  will 
it  appeared  that  the  testator  had  ap« 
plied  the  viforijis property  and  ^ects  to 
Kal  estate.  As  where  he  began  his 
will  by  stating,  "  as  to  my  money  and 
^ectSp  1  dispose  thereof  as  follows,** 
&c.;  and  then  proceeded  to  dispose  of 
pacts  of  his  real  estate.  And  again, 
having  lands  interlyiug  with  another's 
lands,  he  directed  the  purchase  of  the 
latter,  if  offered  for  sale,  to  be  added 
to  his  other  adjoining  property.  Doe, 
dr  Andrew,  v.  Lainchbury.  1 1  E.R.290 

54.  E.  C.  by  his  will,  after  making  several 
pecuniary  bequests,  devised  to  A.  W, 
the  income  of  a  certain  cottage,  and  her 
livinc;  in  it  if  she  thought  proper ;  and 
to  E.  W.  the  half  of  a  certain  estate ; 
andall  the  rest  and  residue  of  his  goods, 
&c.  and  also  his  lands,  &c.  he  gave  to 
his  wife  for  life,  with  power  '*  to  give 
what  she  thought  pro^>er  of  her  said 
^ects**  to  her  bisters  the  said  A,  and 
E.  W.  for  their  lives :  and  after  the 
death  of  his  wife  and  her  two  sisters  he 
gave  all  his  lands,  &c.  to  his  heir  at 
law ;  held  that  the  widow  had  power 
to  devise  to  her  sisters  the  real  as  well 
89  personal  estate  before  bequeathed 
to  her  by  her  husband ;  and  A.  W- 
having  died  before  the  widow,  that  the 
latter  might  among  the  rest  bequeath 
the  cottage,  in  which  A*  }\\  had  a  life 

.  interest,  lo  her  other  sister  E,  W, 

Doe  d.  Chilcoit  v.  White.  1  £.  R.  33 
25.  Where  one  devised  a  farm  in  his  own 
occupation,  to  his  mother  for  life,  re- 
mainder to  (t.  in  tail,  and  also  devised 
to  his  mother  "  all  his  goods  and  chat- 
tels, stock  of  his  farm,  bonds,  &c.  and 
all  other  his  luoveables  whatsoever," 
and  made  her   executrix;   held  that 

«  growiug  corn,  which  was  not  reaped 
fill  after  the  death  of  the  testator  and 

.  fii  his  mother,  who  died  souu  afler 


him,  passed  to  her  representative,  and 
not  to  G.  the  devisee  of  the  land.  « 
Cox  Y.  Godsalve  (C.  J.  Holfe  MSS.J 

6  £.  R.  604f,  n. 

26.  The  word  share  may  carry  a  lease- 
hold estate.  As  where  a  testator,  hav- 
ing three  sons  and  one  daughter,  and 
leashold  estates  and  personal  funds, 
devised  one  leasehold  estate  to  his 
eldest  son,  and  other  leaseholds  to  his 
second  son,  directing  his  executors  to 
receive  and  apply  the  rents  until  they 
came  of  age;  and  then  directed  a  cer« 
tain  sum  to  be  put  out  at  interest  for 
the  benefit  of  his  widow,  durante  vt- 

.  duitate,  and  that  on  her  death  or  mar- 
riage it  should  be  divided  equally  be* 
tweeu  his  three  bons,  share  and  shar§ 
alike  ;  and  then  he  gave  his  daughter 
600/.  to  be  paid  to  her  when  of  age  ; 
and  then  gave  the  residue  of  his  worldly 
effects  to  be  divided  equally  amongst 
his  three  sons,  share  and  share  alike  ; 
and  lastly  directed  that  "  if  any  of 
his  said  children  died  under  age  and 
without  lawful  issue,  the  share  of  him 
or  her  deceased  should  go  equally 
amongst  his  surviving  sons:"  held, 
that  the  word  shm^e  in  the  last  clause 
referring  as  it  luust  do  to  the  whole 
sliare  or  portion  of  the  daughter,  must 
have  the  same  meaning  as  to  the  sons, 
and  must  comprise  the  leasehold  as  well 
as  personal  funds  before  given  to  them ; 
and  that  upon  the  death  of  the  eldest 
son  under  21,  and  without  issue,  the 
leasehold  estate  devised  to  him  went 
equally  between  the  two  surviving  sons. 
Doed.  Stopfordy.  Stopford.  5  E.R.  50 1 

27*  By  a  bequest  of  an  house,  it  is  in  ge- 
neral to  be  presumed  that  the  testator 
meant  to  pass  every  thing  wiiich  was 
occupied  by  him  with  it,  as  proper  and 
convenient  for  the  occupation  of  the 
house,  though  the  word  appurtenances 
be  not  added.  2  T.  R,  502 

28.  Therefore  where  A.,  being  tenant 
for  years  of  an  house,  gardens,  sta- 
bles, and  coal-|)en,  bequeathed  in  the 
following  words :  "  1  give  the  house 
1  live  in  and  gardens  to  B. ;"  it  was 
held  that  the  stables  and  coal-pen  oc< 
cupied  by  A.,  together  with  the  house, 
passed,  without  being  expressly  named, 
though  the  testator  used  llieni  for  pur- 
poses of  trade,  as  well  as  for  the  con- 
veuience  of  his  house. 

Doe  V.  Collins.    2  T.  R.  498 

29-  The  devisor  having  devised  certain 
estHtcs  to  A»  in  fee ;  and  lo  his  exe- 
cutors  **  all  Ills  money,"  &c.  stock 
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upon  his  farm,  with  the  implements 
of  husbandry,  and  all  other  hb  per- 
sonal estate  of  what  iiuture  or  kin(t  so- 
ever, in  trust  to  pay  debts  and  Ieg;i- 
cies,  &c. :  hrid  that  the  devise  of  the 
stock  upon  kin  farm  carried  the  stand- 
ing crops  of  com  jjrowing  there  at 
the  time  of  his  deall),  from  the  de- 
visee of  the  landy  to  the  executors ; 
although  there  were  assets,  sufficicDt 
to  pay  all  the  debts  and  legacies 
without  that  aid. 

West  V.  Moci^.     8  E.  R.  330 

30.  Land  usually  oc(u;>ied  with  a  house, 
will  not  pass  undtr  a  devise  of  •*  a 
mcssuHge  with  the  appurtenances,"  un- 
less it  clearly  appears  (hat  the  testator 
meant  to  extend  the' word  *'  appurte- 
nances" beyond  its  technical  sense. 

Buck  Sf  al.  Lessee  oj 
mialley  v.  Nnrton.     1  B.  &  P.  53 

9 1  •  Under  a  general  devise  of  all  manors, 
messuages,  lands,  tenements,  and  he- 
reditaments, leasehold  messuages  will 
not  pass  unless  it  appear  to  have  been 
the  evident  intent  of  the  devisor  tiiat 
they  should  pass. 
Thompson  v.  Lawley,  2  B.  &  P.  303 

52.  The  word  farm^  though  cou^iled 
with  words  to  pass  freeholds  in  will 
may  also  pass  a  leasehold  estate,  if  it 
appear  to  have  been  the  testator^s  in- 
tention that  it  should  so  ))ass. 
Lanev.  Earl  Stanhope,  0  T.  R.  345 

33.  Therefore  where  A  ,  being  seised  of 
several  freehold  estates,  and  possessed 
of  a  part  of  a  farm  held  by  a  church 
lease  renewable  (the  other  part  of  the 
farm   being  freehold,  and  the  whole 

•  halting  been  always  1ft  together  as  or.e 
entire  farm,  at  one  rent),  devised 
''all  his  manors,  messuages,  houses, 
farms,  land^,  woodland,  hereditaments, 
and  real  estwtes  whatsoever,  to  B. :" 
and  gave  "  alt  the  rest  :iud  rcMttue  of  his 
ready  money,  rents  in  arrear,  stock  in 
the  public  funds  jewels,  and  personal 
estate  whatsoever,"  to  C. :  it  was 
held  that  the  leasehold  part  of  the 
farm  passed  under  the  first  devise. 

6  T.  R.  345 

34.  One  having  a  freehold  manor  of 
Sfitton,  SLn6  freehold  \<mv\s  there,  and 
having  also  copyhold  within  the  totvn- 
ship  oi'  Sutton,  and  within  the  local 
ambit  of  the  manor,  but  held  of  an- 
other manor,  and  having  surrei:- 
dered  his  cop^hohl  to  the  use  of  his 
will,  devised  atl  his  manor  of  .^.,  and 
all  his  messuages,  farms,  lauds,  te- 
nenientSf    and    Lereditauicnts    what- 


soever, within  the  precincts  and  terrl' 
tories  of  S.  in  the  county  of  Chester 
with  their  rights,  members,  and  ap- 
purtenances, in  trust  for  his  daughter, 
X*.,  (having  devised  other  estates  in 
other  counties  to  two  other  daugh* 
ters)  and  to  her  children  in  strict 
settlement:  the  Court  of  K.  B.  held; 
1.  That/ff?*m*,  lamls,  &c.  within  the 
townxhip,  though  not  within  the  manor 
of  Siiflifn,  passed  by  the  description 
of  farms  cVc.  within  the  precincts  and 
territories  (f  S.  2.  That  the  general 
words  "  messuage*,  farms,  land^," 
fire,  and  particularly  the  word/flrrw,?^ 
were  sufficient  to  cdrry  -  copi/hold  ixs 
well  as  freehold  in  the  place  describ* 
cd,  if  such  appeared  to  be  the  intent 
of  the  testator  upon  the  whole  will. 

3.  That  such  iittent  was  evinced  in 
this  case  by  the  word  farms,  where 
it  appeared  that  the  Icbtator  had  a 
farm  com))osed  of  copyhold  and 
freehold,  which  he  had  let  a«  one 
entire  subject,  and  which  must  other- 
wise be  divided:  and  also  by  this, 
that  he  had  charged  the  )>roperty 
devised  beyond  the  annual  income 
of  it,  unless  the  copyhold^ere  included. 

4.  That  a  small  copyhold  di»taut  8 
miles,  and  a  small  freehold  20  miles 
from  Sutlon,  but  within  the  county  of 
Chester,  did  not  pass  by  that  devise, 
but  did  pass  under  a  general  residuary 
clause  to  another  daughter.        Doe  d. 

Belasirse  v.  Lucan  Earl,  0  E.  R.  44  S 

35.  A  device  to  A.  and  B.,  strangers  to 
each  othier,  creates  a  joint-ten  a  nry^ 
and  the  conveyance  by  one  severs  the 
joint  tenancy   and   passes  a  moiety ; 

«  but  if  the  devi<<e  be  to  hu>band  and 
wife,  they  take  by  entireties  and  not 
bv  n^oieties,  and  the  husband  cannot 
bv  his  own  cotiveyance  devest  the  es- 
tate of  the  wife.  '  5T.  R.  654 

36.  Therefore  where  a  mortgagee  of  a 
copyhold  estate  in  possession  under  a 
forfeited  mortg*»ge,  and  considered  as 
imdeenuible,  demised  it  as  land  as 
husband  and  vif«'  in  ffo,  it  was  held 
the  convcvance  of  the  husband  alone, 
without  the  concurrence  of  his  wife, 
passcii  no  interest  againstthe  wife  sur- 


vivnij:. 


Doed,  Frcestcney.  Pan^ott,  5T.  R.652 
37.  Devise  to  a  trustee  to  receive  and 
p;!y  the  rents  Rn<l  profits  for  the  main- 
tenance of  iS.  a  fen»mc  covert,  and  the 
is*ue  of  her  body,  dnring  her  life,  and 
after  her  decease,  upon  trust  for  the 
use  of  thiS  heirs  of  the  body  r/S.r  tbeir 


DEVISE  11. 


175^ 


heirs  and  assigns  for  ever,  without  re- 
gard to  seniority  oj  age  or  priority  of 
birth:  and  in  default  if  such  isuse,  to 
tlie  use  of  the  right  heirs  of  the  testa- 
trix :  held  that  S.  took  only  an  estate 
for  hfe,  and  that  the  heirs  of  her  body 
took  as  purchasers  an^i  as  joint  ten^ 
ants;  and  therefore  that  the  eldest 
son  of  S.f  dying  in  her  life  time,  his 
elde>t  son  could  not  take  either  the 
iii'hole  as  heir  of  the  bodv  of  S. ;  or  a 
part  a.H  heir  to  bis  father. 
Doe  d,  Hoilen  v.  Ironmonger,  SE  R .  5 3 3 

38.  Devise  to  the  use  and  bthouf  of  the 
testator's  niece  S.  C,  and  his  two 
nieces  E.  G.  and  A-  Cr.,  and  the  sur- 
vivor and  survivors  of  them,  and  the 
heir$  of  the  body  of  such  survivor  and 
survivors  as  tenants  in  common,  and 
not  as  joint  tenants:  hfid  that  under 
this  devise  S,  C,,  E.  G,  and  J,  C. 
took  as  tenants  in  common. 

Garland  v.  Thomas,  N.  R.  8*2 

Sp.  Where  after  a  devise  to  one  for 
life,  the  devisor  limited  tlic  estate  to 
trustees  and  their  heirs,  in  trust  to  pre- 
serve contingent  remain<lcrs,  and  ti> 
permit  the  tenant  for  life  to  take  the 
profits,  witli  remainder  over  on  his 
decease;  and  he  afterwards  gave  other 
fstitles  for  lives,  with  several  remain- 
ders over,  and  iifler  each  estate  for  life 
he  interposed  the  same  estate  to  trus- 
tees and  their  heirs:  held  that  this 
shewed  his  intent  to  be,  that  the  estates 
to  the  trustees  should  be  confined  to 
the  lives,  of  the  several  tenants  for  lives, 
and  consequently  that  thi^se  in  remuin- 
der  took  legal  estates  their  J)ein;:  no 
other  circumstance  in  the  will' to  shew 
a  contrary  intent. 
Doe  d,  Compere  v.  Hicl^s.7  T.  R.  433 

40.  One  devised  a  rent- charge  to  his  wife 
for  life,  to;;et!ier  with  the  iulcrest  of 
I'ZOOl,  and  after  her  decease  devised 
the  rent  cl:arge  to  trustees  and  their 
heirs,  to  sell  atid  dispose  of  the  same 
and  distiibute  the  )  urchase  money 
amoitgst  certain  persons:  and  after 
pivinijr  a  ft-wsuKill  legacies,  he  directtd 
|iis  household  goods,  &c.  to  bi*  sold ; 
?nd  the  money  arising  from  the  sale  uf 
the  rtnt-iharue,  and  from  his  hotise- 
lioid  goods.  6:c.  and  from  all  othei^  his 
tf^tateandsj}\  ct:<  of  what  nature  or  kind 
soevfv  and  u!iiresotvn\  he  directed 
siiouhl  be  first  iiab'e  to  the  payment 
of  legacies,  ;tnd  the  u-sidue  to  be  divided 
into  CQXlu'iii  parts,  which  he  bequcaihed 
to  certain  pers(M|s;  uith  a  proviso 
(bat  \\\<  receipt   uf  the  trustees  to  a 


purchaser  of  the  rent-charge  should  be 
sufficient  without  seeing  to  the  appli« 
cation  of  the  purchase  money ;  and 
then  he  appointed  the  said  trustees  and 
his  wife  his  executors:  held  that  the 
trustees  did  not  take  the  legal  estate 
iu  the  real  property  of  the  devisor. 
Hilton  V.  Kenworthy.     3  E.  R.  552 

41.  Under  a  devise  of  lands,  atrears  of 
rent,  and  a  bond  and  judgment,  to  trus» 
tees  and  the  survivor,  and  the  execu" 
tors,  cS'^.  of  buch  survivor,  in  trust,  out 
(fj  i  he  rent  sand  pro  fit  soiiUfi  said  estates 
and  arrears,  &c.  to  pay  certain  annul" 
ties  for  lives,  and  a  sum  in  gross  ;  and 
from  and  after  payment  of  the  said 
annuities  and  money,  the  testator  de- 
vised successive  estates  for  lives,  re- 
mainder to  C  JV.  in  tail,  remainder  to 
his  own  right  heirs ;  and  he  also  gave 
a  general  power  ofleasinp^  to  the  trus- 
tees for  the  best  rent,  with  an  allow^ 
ance  of  10/.  a  year  to  each  for  their 
trouble ;  held  that  the  purposes  of  the 
trust  being  all  answered  by  the  death 
of  the  aunuitiints,  and  the  raising  of 
the  money  for  legacies,  the  remainder- 
man in  tail  (the  lifV  estate  being  spent), 
took  the  Iftral  estHte  in  th?  premises. 
Doe  d.  Whde  v.  Simpson    o  E.  R.  |(J2 

42.  A,  by  will  gave  to  his  wife  au  annuity 
of  1200/.  for  her  life,  in  •.♦ddition  to  her 
jointure  (which  was  ^erured  upon  hti 
estate  in  the  IJest  Indies),  and  6,000/. 
to  his  two  younger  rhi'dren,lo  be  paid 
at  21,  and  appointed  B.  C  and  D,  as 
trusteesof  inheritance  foi  the  exectttiori 
theieof :  held  that  no  imcre«.t  pas-cd 
to  B,  C.  and  D,  in  the  t» viators  real 
Cbtates.     Trent  v.  Ilanning,  N.R.  1 1 6 

.43.  A,  devised  to  B,  his  wife  for  life, 
and  enipowcred  her  to  devise  the  same 
to  any  one  or  more  of  his  rhilil  or 
children  in  such  manner,  share,  and 
proportion  as  she  should  appciinJ,  **  but 
so  as  the  said  estate  shoulti  not  be  di- 
vided, but  transmitted  whole  and  en- 
tire to  his  heir;* ;"  and  in  anolher  piirt 
(after  devi>ing  an  iuij(»»ni{ig  estate  in 
the  Some  wav)  he  i'dd'd  that  Lis  will 
was  lluit  **  they  should  be  coirs.'dered, 
as  one.  esiafe,  and  be  tnimmitfed  entire 
to  his fam'J If  ;'  and  in  dt fault  of  ap- 
pointuit  nt,  to*  Iii^  own  ri^ht  heirs  ; 
B,  by  will  dfvised  and  appoi;j!ed  to 
tli«ir  son  C.  lor  liie,  rtiua'.  d»!  to 
trustees  to  preserve  contingent  ren^aiu- 
ders,  reiuniiKler  to  t!r  tir-i  iiiiJ  other 
sons  of  (\  i:i  tail  geicial,  n  niainder 
to  the  dii'»i'liters  of  (,'.  in  tatl  o. ,,  r^\^ 
and  with  the  like  limitations  to  D,  mA 
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E.  two  other  children ;  all  their  chil- 
dren C  I>.  and  E,  were  alive  vhen  A, 
devised;  Qti.  ^hal  estdtc's  did  they 
severally  take  t  Per  Lord  Kenyan^  Ch, 
i.  and  Grose  J.  they  respectively  took 
estates  in  tail  general ;  per  Ashhurst 
and  JBtt//er  Justices,  Ihey  re«pectively 
took  life  estates,  with  remainders  in 
tail  to  their  resjiective  children. 

GriMth  v.  Harrison.     4  T.  R.  73? 

44.  Uncl^r  a  devise  of  all  Ihe  devisnr's 
laiid>  to  his  niece  5.  E.  for  hfe,  and 
after  that  estate  delerniined,  the  same 
to  trusttes  to  preserve  contingent  re- 
mainders and  afier  her  decevjse  then 
to  remain  to  her  first  and  oilier  sons 
successively  in  tail,  remainder  to  her 
dao.f^btors  as  teniit^ts  in  common  in 
tail :  siiid  for  deiaiilt  of  such  issue  then 
to  the  issue  of  the  dc\  i-^or's  four  sisters 
in  such  manver  cs  he  had  limited  the 
same  to  his  niece's  issue;  and  for  default 
of  such  issue  of  his  sisters  to  his  own 
ri)?ht  heiis;  held  that  the  devise  is  in 
effect  to  his  niece  S.  E,  for  life,  re- 
mainder to  her  first  and  other  sons  suc- 
cessively in  tail,  remaindtr  to  her 
daughters  as  tenants  in  conmion  in 
tail  with  cross  remainders  (hy  implica- 
tion) ^r/ir/'f«  those  dau*^hters ;  remnin- 
der  to  the  issve  of  the  four  sisters  of  the 
devisor  in  tail;  ami  one  of  the  four 
sibters  havii!^  is>ue  a  son  and  two 
dau^liteis  living  at  tlie  death  of  the 
testator,  at  all  exeuts  thi*y  took  vested 
estates  in  remainder :  and  whether  that 
son  took  conjointly  with  his  two  sisters 
in  tail,  or  whether  the  sou  would  have 
taken  first  iu  tail,  with  remainder  to 
his  two  sisters  in  tail,  n.ade  no  differ- 
ence in  the  event,  as  the  son  died  with- 
out isMie.  And  the  three  olher  sisters  of 
Ihe  devisor,  and  his  ni  ce  S,  E,  having 
|iil  died  without  is^ue  after  the  death 
of  Ihe  devisor;  held  thai  the  two  sur- 
viving dau{;htcri  of  ihe  f  »uith  sister 
were  entitled  to  all  the  e^»ate  against 
Ihe  devisee  of  the  niece,  who  was  the 
devisor's  heir  at  law. 

Roe  d.  Wren  v.  Clntton.  6  E.  R.  6"!^ 

45.  A.  by  will  bequealhed  to  his  wife 
(besides  some  other  legacies)  a  lease- 
hold estate  at  N,  for  her  life,  and  a 
leasehold  estate  at  IV.  to  B.  ;  and  by 
bis  codicil  he  directed  that  the  bequests 
to  his  wife  iu  his  will  should  be  in  full 
of  all  claim  she  should  be  entitled  to 
on  his  real  or  personal  estate,  except 
the  estate  for  life  of  his  wife  in  the 
premises  at  W.;  held  that  the  wife 
was  not  thereby  entitled  to  the  estate 


at  m,  it  being  clear  tliat  1V.yn% put 
by  mistake  for  B. 

Skerraft  v.  Oaklei^.  7T.  R.  492 

46.  Where  two  legacies  of  the  same  sum 
are  bequeathed  to  the  same  person  by 
different  instruments,  viz.  one  by  will, 
and  the  other  by  a  codicil,  the  legatee 
is  entitled  to  both;  unless  it  appear 
from  the  context  of  the  two  instru- 
ments, or  there  be  some  other  circum- 
stance,  to  shew  the  intention  of  the 
testator,  that  he  should  take  but  one. 

James  v.  Semmens.  2  H.  B.  283 

47.  One  devises  to  his  natural  son,  and  ^ 
in  case  of  his  marriage  with  certain 
persons,  or  his  dying  without  issue, 
then  to  his  nephew  for  life,  and  after  his 
decease,  then  for  amongst  such  per^ 
son  and  persons,  his  and  their  heirs, 
&c.  as  shall  appear  and  can  be  proved 
to  he  his  ntjct  of  kin,  in  such  propor-^ 
tions  as  theif  would,  hy  virtue  of  the 
statute  of  distributions,  have  been  cn- 
titled  to  his  personal  estate  if  he  had 
died  intestate:  held,  that  the  dtstribu* 
tion  was  to  be  made  aniongst  those 
who  were  the  testator's  next  of  kin  at 
the  time  of  his  death,  though  the  ne* 
phew,  to  whom  a  prior  life-estate  was 
given,  were  one  of  them. 

Doc  d.  Garner  v.  Ijowson.  3  E.  R.  ?78 

48.  By  a  he<)uest  of  leasehold  to  R,  until 
his  (eldest)  son  T.  shall  attain  2 1 ,  and 
no  longer ;  but  in  case  T.  shall  die  in 
minority,  then  to  J.  or  O.  (his  younger 
brothers)  or  either  surviving  or  attain- 
ing 21.  as  af  >resai<l;  widi  a  desire  that 
R,  would  quit  and  deliver  up  the  pre- 
mises  as  aforesaid,  and  confirming  the 
be<iuest  of  them  to  7?.s  family  on  hit 
relinqui^^hment  of  a  certain  claim, 
w  Inch  he  did  relinquish :  lit- id  that  T'» 
on  his  attaining  '21,  took  ihe  estate  by 
necessary  implication ;  though  theie 
were  a  devise  of  the  resiilue  to  N,  the ' 
younger  brother  of  /?. 

Goodright  v.  Hoskins.  9  E.  R.  306 

49.  Under  a  devise  of  seven  diflercnl  es^ 
tales  to  a  sister,  brothers,  and  nephews, 
respectively,  one  to  each  stock ;  includ*^ 
ing,  as  to  six  of  the  estates,  three  sevcf 
ral  lives  in  succession  on  each  estate ; 
and  as  to  the  seventh  (which  in  the  first 
instance  was  only  limited  to  two  per- 
sons for  life  in  succession),  giving  those 
two  a  power  *'  to  add  another  4ife  or 
lives  to  make  three,  in  like  manner  at 
after-mentioned  for  other  |)ersons  to 
do  the  same ;"  and  then  giving  this  ge-. 
neral  power,  "  that  uhen  and  so  cften 
as  the  lives  on  either  of  the  estates  be* 
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fore  given  shall  be  hy  death  reduced  to 
two,  that  then  it  shall  be  in  the  power 
of  the  person  or  persons  then  enjoying 
the  said  estate  or  estates  to  reTtew  the 
same  with  the  person  or  persons  to 
whom  I  he  reversion  thereof  sballbelong, 
by  adding  a  third  life  in  such  estate, 
and  paying  such  reversioner  two  years' 
purchase  for  such  renewal ;  and  also  tu 
exchange  either  of  the  said  two  lives  on 
payment  of  one  year's  purchase :"  held 
that  the  power  of  renewal  only  autho- 
rixed  the  addition  of  one  life  to  the 
three  on  each  e««tHte,  and  of  making 
one  exchange  of  a  life.  Ihc  d, 

llardwickev.Hardivicke.  10E.R.549 

49-  Parol  evidence  may  be  admitted  to 
explain  a  latent  ambiguity  in  a  will,  or 
codicil. 

Thomasd.  Evans  v.  Thomas.  G  T.R.  67 1 
VValpole  (L,)  v.  Cholmondeley  (E.) 

7T.Ii.  138 

50.  Where  the  devisor  made  one  will  in 
1752,  and  another  in  \7S6,  without 
disposing  of  his  )>ersonalty,  and  by  a 

•  codicil  (reciting  that  by  his  last  will 
dated  in  17 5Q,  he  had  made  no  dis- 
position of  his  personalty)  di<<posed  of 
his  personalty  and  appouited  execu- 
tors; it  was  ruled  that  there  was  no 
latent  ambrgnity  so  as  to  let.  in  parol 
evidence  to  shew  that  the  testator  in- 
tended bv  the  codicil  to  confirm  the 
will  of  1756,  and  not  to  republish  that 
ol'l7.V2.  7  T.R.  138 

51.  A.  devised  lands  to  jB.,  and  after- 
wards tipon  his  marriage  conveyed 
them  by  lease  and  release  tu  trustees 
to  other  uses,  wifh  the  usual  litnilations 
in  marriage  settlements;  on  a  tiial  at 
bar  the  Court  of  C.  P.  refiued  to  ad 
mit  parol  evidence  to  shtw  tlidt  yl. 
meant  his  will  to  remain  in  force,  un- 
less revoked  by  the  su!»se.'|nent  convey- 
ance.      Goodtitfe  d,  Ilot/ord  .S'  al.  v. 

Odraf/,  t2ll.  B.  510 
(See;?o*f  Div.  XIL  U.) 

52.  Parol  evidence  has  been  ad  mil  ted  of 
questions  asked  by  the  testator,  at  the 
thne  of  executing  his  will,  whether  the 
contents  were  (he  snnie  as  those  of  n 
former  will,  to  which  he  was  answertd 
in  the  affirmative ;  in  order  to  set  aside 
the  latter  will  on  the  ground  of  fraud. 
Doe  d.  Small  Sfal  v.^Z/fcii.  8T.R.147 

53.  So  evidence  may  be  given  to  shew- 
that  one  will  was  substituted  for  ano- 
ther. S  T.  R.  1 47 

54.  Parol  evidence  may  be  admitted  to 
shew  that  at  the  time  of  making  a  will 


the  devisor  gave  instructioos  to  the  at- 
torney to  insert  the  name  of  A.  in  the 
will,  when  the  attorney  inserted  that  of 
B.  by  mistake.  6  T.  R.  6?  1 

55.  But  parol  evidence  of  declarations 
made  by  the  testator  before  the  niak« 
ing  of  a  will  canuot  be  received  to  coti- 
tradict  the  will.  d  T.  R.  671 

56.  If  a  devise  be  to  A.  by  name,  with 
a  description  annexed  not  applicable 
to  A.,  but  shewn  by  parol  evidence  to 
be  appUcable  to  B.,  so  that  it  is  un- 
certain which  of  them  was  intended, 
the  devise  is  void,  and  the  heir  at  law 
shall  take;  and  no  parol  evidence  can 
be  admitted  to  shew,  that  previous  to 
the  making  of  his  will,  the  devisor  had 
declared  tiivit  he  meant  to  leave  the  pre- 
mises to  A.  Thomas  d,  Evansv, Thomas, 

6T.  R.671 

57.  But  if  the  description  amiexed  to  AJ% 
name  be  not  applicable  to  any  other 
person,  it  may  be  rejected  as  surplu- 
sage ;  and  then  //•  will  take  under  the 
devise.  6T.  R.671 

58.  Parol  evidence  may  be  admitted  to 
shew  that  the  name  of  A.  was  inserted 
by  mistake  for  the  name  of  B.        ih, 

o^.  A,  devised  his  estate  at  Lushill  in 
the  county  of  Wilts,  and  Ileame  and 
Buckland  in  the  county  of  Kent,  "  to 
his  50n  in  fee ;"  at  the  lime  of  the 
devise  A,  had  lands  in  the  pariJi  of 
Heafne,  and  also  in  the  several  parishes 
of  C.  IV.  S.  R.  and  S.  all  which  he 
purchased  by  one  contract  of  one  per- 
son, and  used  to  call  his  ^*  Heame 
estate,"  or  •«  Ihame-JBay  estate  ;"  the 
estate  at  Lushill  in  JVilts,  ami  also  a 
farm  called  Buckland  Farm  in  Kent, 
were  sold  before  the  testator's  death» 
and  ut  the  time  of  his  death  he  had 
no  estate  in  Kent,  except  that  which 
lay  in  the  puri>hes  of  luatne,  C,  IV. 
5.  R.  and  S. :  Qu.  Wheth«!r  the  above 
facts  were  admissible  -in  evidence  to 
shew  that  the  testator  intenWwt  to  pa<is 
the  land  in  the  several  parishes  of'C 
IV.  S.  R,  and  S.  as  well  as  that  bt  the 
parish  of  Heame  1 

Whitbread  v.  Mai/.  2  B.  &  P.  503 

60.  Upon  a  devise  to  the  testators  wife 
of  all  his  wines,  ike.  for  house- keeping, 
in  addition  to  the  settlement  he  had 
made  her  upon  his  copyhold  estate; 
and  to  his  niece  M.  the  ceufs  and  pro- 
fits of  his  new  inclosed  freehold  cow 
pasture  close  in  North  Collingham, 
during  the  life  of  hi&  wife;  and  to  two 
nephews  ail  his  personal  estate,  to  be 
divided  between  certain  nephews  and 
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nieces,  antl'  tdcir  9on»  and  clttti«|bter» : 
8D(i  after  the  decease  of  hh  wife,  he 
(levtted  to  the  saiue  two  nephews  ail 
his  furniture,  plate,  &c.  and   all  his 
COPY  HOLD  estates  in  North  ani/  Soutli 
€ollinghaiu,"aiid  all  other  hiipersanul 
estate,  to  sell  and  divide  amon^^t  his 
nephews  and  nieces,  &c.  including  T. 
il.,  who,  lie  declared,  should  be  an 
equal  sharer  in  this  division  of  his  real 
and  personal  estate :  the  Court  of  K.  B. 
held  that  extrinsic  evidence  could  n^t 
be  given,  that  the  settlement  on.  his 
wife  included  a  certmn  freehold  cloKe, 
mistakenly  there  enuneraled  as  one 
of  several  copyhold  closes  settled,  and 
which  was  in  fact  intermingled  with 
the  copyholds:   for   the  purpose   of 
ftliewing  that  iuch  freehold  passed,  un- 
der the  devise  as  nicanl  to  include  all 
his  real  estate-  in  stttleutent  upon  his 
wfie,  for  there  was  wo  anibigtiitv  on 
the  fiice  of  the  will,  nor  any  tljin<; 
appearing   on   the    will    to  warrant 
u   construction    of  the    word  copy- 
hold  so  contrary  to  its  ordimiry  accep- 
tation as  to  include  the  free/iold  in 
.  question. 
jboe  d*  Brown  v.  Brown.  1 1  £.  R.  'U I 

in.  Cross    Remainders:    what   Words 
sltall  create, 

I.  A,  devised  •'  to  all  and  every  the 
daui^hter  and  daughters  of  the  botly 
of  B.t  and  the  heir^i  male  of  tlie  bud\ 
of  such  daugliter  or  duughters  e({ually 
between  them,  if  more  than  one,  as 
tenants  in  common ;  and  for  default 
of  su€h  is^ue»  he  devised  all  his  said 
lands  to  C.:"  held  that  the  daughters 
i}(B,  tonk  cross  remainders. 

Aiheiian  w  Pjje.    4  T.  R.  7 1 0 

S.  The  rule  is,  thai,  as  between  two 
only,  it  shall  be  presumed  that  cross 
remainders  wete  intended  to  be  raised ; 
but  if  theie  be  more  than  two,  it  is 
necessary  to  resort  to  other  words  in 
the  will  to  discover  aa  intention  tn 
raise  them.  4  T.  R.  7 1 3 

3.  Wherever  it  appears  to  be  the  in- 
tenlion  of  a  testator  that  ihe  whole  of 
his  estate  shall  s?o  over  together,  upon 
Ihe  failure  of  issue  ot*  more  than  two 
tenants  in  common,  cross  remainders 
shall  be  implied  between  tlicm  in  the 
mean  time,  iu  ordci  to  effectuate  that 

intent. 

Do€,d. Gorge^^x.  IVrhh.  I  W. P.T. 2  ;4 

ii.  Under  a.  lisnjtution  (afier  ej^talesfoi 

lite  to  A.  and    B.  of  *'  all  aud  every 

the  said  premises  to  all  iiiul  every  the 


younger  children  o(B.  begotten  or  i& 
be  begotten,  if  moie  than  one  equally 
to  be  divided  amoagst  them,  and  U> 
tile  heirs  of  their  respective  body  and 
bodies  as  tenants  in  cominon,  ^c.  amf 
if  only  one  child,  then  to  snch  only 
child,  and  to  the  heirs  of  his  or  her 
body  issuittg ;  and  for  want  of  such 
issue^*'  **  (a  devise  of)  the  said  premises 
to  C  iV.,  ^c.with  several  i imitations 
over) ;"  "  and  for  want  of  such  issue," 
then  the  testator  dWidvd  the  said prt^ 
mines  between  several  branches  of  his 
family :  Held  that  cro  s  remainders 
were  to  be  implied  between  the  younger 
children  of  B-  from  the  apparent  lo^ 
tenlion  of  the  testator  from  the  whole 
of  the  will,  notwithstanding  the  use  of 
the  word  respective  in  such  devise. 

Watson  V.  Faxon.  2  £.  R.  36 
5.  A  devise  by  A.  (having  three  &on» 
and  seven  daughters)  to  his  sons  in  suc- 
cession for  life,  remainder  to  the  heir» 
male  of  their  bodies,  remainder  to  the 
heirs  female  of  llleir  bodies,  remainder 
to  all  and  every  his  daughter  and 
daughters  (if  two  or  more)  as  tenants 
iu  common,  aixl  to  Ihe  heirs  of  her 
and  their  bodies,  remainder  to  the  heir» 
of  the  devisor's  brol  her ;  gives  cros» 
remainders  to  the  daughters*  Between 
more  than  two  the  presumption  i» 
against  cross  remuiiulers ;  but  this  may 
be  controlled  by  a  plain  intention  to 
the  contrary..  Doe.  v.Barville, 

E.  V^  G,  S  cited,    ib.^7 

IV.  E^itale  la  Fee;  what  Wofi'ds  shali 

give. 

1.  Tlic  word  "eA'ffl/c"  of  itself  carries  II 
fee :  and  words  of  restraiul  utu&t  be 
added  to  make  it  carry  less. 

iT.  R.41I 

2.  The  word  •*  estates**  is  equivalent  to 
"  estate,'*  and  will  carry  the  fee,  un- 
less coupled  with  other  words  which 
shew  a  dillorent  intention. 

Fletcher  v.  Smitm.     2  T.  R.  656 

3.  Where  the  testator  "  gave  an»l  be- 
qiieatlud  to  A.  his  estate  at  B.  and 
the  rest  of  bis  effects,  furniture,  estates 
real  and  pcr^  onal,  to  C  f  A.  took  the 
estate  at  B,  in  f^e.  Holdfast  d. 

Cowper  V.  Marten.     1  T.  11.  411 

i.  Under  a  devise  bvtlie  teMatbr  "of  all 
iny  csiutvt  lands,  Src.  known  and  called 
by  the  name  of  the  poa I. yard  in -the 
parish  of  St.  Giles's  London.  "  The 
Court  of  K.  B.  held  that  the  f^e  pa^ed» 
Roe  d,  auidei  Ux  v.  WriglU.7^ViM9 


DEVISE  IV. 


179 


S.  Q»«--^WIi«th6r  in  a  devise  tlie  wordi 
••  fstate  of  what  kiiid  soever,*'  Hhnic- 
4iiat:eiy  preceded  and  followed  by  par- 
ticuinr  descriptions  of  personal  proper- 
ly, will  pass  a  remainder  in  fee  in  lands?' 
Dotty  V.  King    1  H.  B.  1 

£•  In  a  subsequent  case  a  devise  of  "  all 
the  rest  and  residue  of  my  estaity  of 
what  nature  or  kind  soever,'*  was  hel<J 
by  the  Court  of  C.  !*•  to  inclurle  real 
as  well  as  pergonal  f property,  though 
accom^^anied  with  limitations  peculi- 
nrly  applicable,  and  usually  applied,  to 
personal  property  alone. 

Dcfi  d,  Burkitt  8f  Ux  Sf  al  v. 
Chapman.     iH.B.  C23 

y.  \Vlicre  a  testator,  after  directing 
his  dfbts  and  funeial  expenses  to  be 
paid  by  his  executors,  aori  making  se- 
veral bequests  of  annuities  and  money, 
gave  to  his  five  grandchildren,  whom 
fie  ap|>oiiited  executors,  •'  all  the  re- 
mainder of  my  property  whatsoever 
llnd  wheresoever,  to  be  divided  equal- 
ly, share  and  share  alike,  after  their 
paying  and  discharging  the  before 
mentioned  annuities,  legacies,  and  de- 
mands, or  any  I  may  hereafter  make 
by  codicil  to  this  my  will ;  all  my 
goods,  stock**,  bills,  bonds,  book-debts, 
and  !<ecurities  in  the  Witham  drainage 
jn  lAncolnskire,  and  funded  pro}ierty :" 
the  Court  of  C.  P.  held  t!iat  his  real 
estate  did  not  pass  under  the  residu- 
ary clause. 
H^  d.  Ifeliingy  Yeud.     2  N.  R.  214 

fi.  A,  by  his  will,  the  first  words  of 
which  were,  "  as  to  surh  worldly  es- 
tate as  God  has  pleased  to  bless  nie 
with,"  made  a  provision  for  his  heir 
at  law,  and  devised  "  nil  the  rest  and 
residue  of  his  goods  and  chattels,  rights, 
credits  personal  and  trsfamenfarj/  es- 
tate whatsoever  to  B.  for  hif  own  use, 
benefit,  and  disposal ;"  uuder  this 
clause  jB.  WHS  held  by  the  Court  of 
C  P,  to  take  an  estate  in  fee  in  the 
lands  of  the  testator.  Smith  Sr  al,  v. 
Coffin  Sf  Ux.     2  11.  B.  444 

p.  After  introductory  words,  "asiouch- 
i!ig"  the  testator's  •'  worldly  extate,*' 
6cc.  he  devised  a 'cottage  liouse,  &c.  to 
A.  and  his  heirs,  and  also  gave  to  B„ 
whom  he  made  his  executrix,  •*  all 
and  singular  h'*s  land<t,  messuages,  and 
tenements,  by  herfreehf  to  be  possessed 
and  enjoyed;'  the  Court  of  K.  B.  held 
that  the  latter  words,  being  ambiguous, 
did 'not  pass  the  fc&  against  the  heir  ; 
but  might  mean  free  of  iucumbrauces, 
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or  dispunishable  of  waste ;  and  that 
the  word  estate^  in  the  introductory 
clause,  conid  not  be  brought  dowA  into 
the  latter  distinct  clause. 

Geodrighi,  d.  Drewry^  v.  Barron. 

11  E.  R.  520 

10.  A  devise  to  the  testator's  wife,  of 
**  all  Ifis  property  both  personai  and 
real  for  ever,''  passes  the  fte  in  the  real 
estate:  and  the  devisor's  intent  to  use 
the  words  in  a  more  restricted  sense  is 
not  shewn  by  a  snbsequent  clause  of 
tke  will,  whereby,  after  her  decease^ 
he  gave  an  additional  annuity  to  a 
person  to  whom  he  had  before  given  a 
smaller  annuity  precedinjt  the  devise  to 
the  wife.  Doe  d.  Dacre  (Lody) 

V.  Roper.     llE.  R.  518 

11.  A  devise  of  testator's  lands  at  IV,, 
and  all  his  interest  in  the  estate  of  J.  C, 
deceased,  to  L.  A.  for  hfe,  and  af^er 
L.  A/s  decease  to  E.  S.,  charged  with 
an  annuity  to  J.  T.  for  life,  gives  a  re- 
mainder  in  fee  to  E.  S. 

Andrew  v.  Smthouse.    5  T.  R.  292 

12.  Whetlier the  word  "hereditaments" 
is  sufiicient  to  carry  a  fee  1  Qu. 

3  T.  R.  360-— 5  T.  R.  558 

13.  A  devise  of  all  the  rest,  residue,  and 
remainder  of  the  devisor's  lands,  /he- 
reditaments, goods,  chattels,  and  pier- 
sonal  estate,  "  his  legacies  and  funeral 
ex  {lenses  being  thereout  paid,"  con«- 
veys  the  fee  of  all  the  devisor'a  real 
estate. 

Doe  d.  Palmer  v,  Richards,  3  T.  R.355 

14.  ?n  a  subsequent  case  the  Court  of 
K.  B. ;  held  that  only  an  estate  for  life 
passed  by  these  words  :  '*  all  the  rest 
of  my  lands,  teoeraents,  and  heredita^ 
ments,  either  freehold  or  copyhold^ 
and  also  all  my  goods,  &r.  after  pay" 
ment  ofmyjnst  debts  andfiineral  exf 
pcnges  I  give  and  bequeath  the  same 
to  A."  &c.  Denn  d.  Moor  v,  Mellor^ 
5  T.  R.  558— C^he  judgment  of  the 
court  in  this  case  was  reversed  in  Cam* 
Scac.  on  the  ground  that  there  was  a 
clear  intent  to  convey  tlie  fee. 
5Anst,7Sl.  IB.  A- P.  558 
(See  6  T.  R.  1?5.— 8  T.  R.  503) 
This  judgment  of  reversal  was  how- 
ever reversed  in  Dom.  Proc.  and  the 
judgment  of  K.  B.  affirmed,  7  July 
1800.  2  B.  &  P,  247.  7  Par.  Ca, 
8vo.  tit.  Will. 

1 5.  Two  being  seized  of  undivided  moie- 
ties, as  tenants  in  common,  in  fee, 
quere  whether  a  devise  by  the  one  of 
his  half  part  in  the  other  will  carry 
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the  fee?  But  at  any  rate  the  fee  did 
not  pass  by  a  residuary  clause,  whereby 
the  testator,  after  several  pecuniary- 
bequests,  ordered  the  lease  of  hi$hou<^e 
with  his  furniture,  to  be  sold,  and  all 
the  rest  and  residue  to  be  divided 
amongst  other  |)ersons ;  and  appointed 
executors:  for  such  division  of  the 
rest  and  residue  must  be  intended  to 
be  made  btf  the  executors  as  such,  and 
therefore  confined  to  personal  pro- 
perty. ^«J&  v.  P^/wyrf  4- «/.  1  lE.R.16'0 

16.  A  devise  of  '*  all  the  rest  I  have  in 
the  world,  both,  houses,  lands,  goods, 
and  chattels,  &c.  to  ray  wife,  my  exe- 
cutrix; so  that  she  shall  sell  my  stork 
in  trade  and  household  goods,  and  if 
these  will  not  pay  the  debts,  she  shall 
sell  next  the  house  in  fee  in  Penzance, 
&c.;  ffofA^f  my  executrix  shall  pay  in 
good  time  all  lawful  debti,"  &c. :  held 
to  carry  the  fee  of  the  house  in  P.  to 
the  executrix ;  she  being  charged  per- 
sonally with  the  payment  of  debts, 
in  respect  of  the  real  as  well  personal 
estate  devised  And  the  postponement 
of  the  sale  of  the  realty  till  after  the 
personal  estate  was  exhausted  beiii^ 
merely  recommendatory  to  her.  Good- 
title  d.  Paddy  v.  Maddern.  4  E.R.  496' 

^7*  The  distinction  turns,  in  respect  to 
carryifig  the  fee,  on  this,  whether  the 
debts;  &c.  are  merely  a  charge  on  the 
estate  devised,  or  a  charge  on  the  de- 
visee himself  in  respect  of  spch  estate 
in  his  hands*  ib. 

18  One  devised  thus;  *' Concerning;  niy 
worldly  estate,  I  give  and  bequeath  to 
M.  M,  \s»  Also  I  give  and  bequeath 
to  A,  M.  Qs."  (with  pecuniary  be- 
quests to  several  others  in  the  same 
form  of  words)  ;  **  also  I  give  and  be- 
gueath  to  G.  S,  my  messuage  and  lands, 
&c.  in  W.  also  I  give  and  begneath  to 
the  said  G.  S.  and  his  wife  all  my 
lands,  &c.  in  jB.  also  all  my  messuages, 
&c.  in  W,  Also  all  my  gomU,  chat- 
tels, &c.  and  personal  estate,  nfte7'  hav- 
ing thereout  first  paid  and  discharged 
all  my  debts  andfunei'al  expenses :  also 
subject  to  the  paymefit  thcrtiout  all  tlie 
ajoresaid  legacies.  And  I  nominate  the 
SMid  G.  iS.  to  be  sole  executoi\  whom  T 
cliargc  with  the  payment  of  my  del>ts, 
jegttcies,  and  funeral  expenses,"  Kc.\ 
heM  that  G.  5.  and  his  wife  took  a 
fee  ill  the  estate  ^devised  to  them, 
by  reason  of  the  words  **  having  there- 
out first  paid  all  my  debts  "6ic,  M'hich 
y^as  H  personal  charge  on  them  in  re- 
spect of  the  realty  as  well  as  person* 


alty,  all  devised  in  one  entire  sentences 
together  with  such  charge.  Doe  d* 
Stevens  Sf  Pain  y/Snelling,  5  E,R.  ST 

19.  One  seised  in  fee,  having  only  one 
daughter  A.  married  to  A'.  JB.,  and 
two  grandsons,  W.  T.  B.  and  M.  B. 
devised,  "  as  for  my  worldly  and  tem- 
poral estates,  &c.  1  give  to  A"^  1?.  1*. ; 
and  devised  that  Ae  shall  notcome  upon 
my  premises  or  hereditaments  on  any 
account  whatsoever'.  Then  after  giving 
a  legacy  to  his  grandson  M.  B.,  he  de- 
vised to  bis  daughter  20/.  a  year  out 
of  tlie  profits  of  his  estate  or  lands  at 
Eton ;"  anil  then  devised  to  his  grand- 
son IF.  1\  B.  "  all  his  messuage  and 
d VI  elling-hduse  situate  at  £/(m  afore- 
said, with  all  hereditaments,  &c.  there- 
unto belonging,  &c.;  and  that  W.T.  B., 
when  21,  ^hall  enter  upon  and  enjoy 
the  above  mentioned  estates,  situate  at 
Eton  aforesaid  ;  held,  that  in  order  to 
effectuate  the  intention  of  the  devisor 
to  exclude,  at  all  events,  his  son-ii>-law 
A^.  B.  from  coming  upon  his  premises^ 
&c.  (which  he  would  otherwise  be  en- 
titled to  do  as  tenant  by  the  cur4esy» 
if  his  son  W.  T.  B.  died  before  bis 
mother)  ;  W.  T.  B.  took  a  fee.  But 
held  that  the  aimuity  devised  to  bis 
daughter  A,  out  of  the  profits  of  the 
estate,  being  no  charge  upon  the  devisee 
or  upon  the  estate  given  to  him,  would 
not  have  passed  the  fee  to  W.  T.  B. ; 
Doe  d.  Bates  v.  Clayton.  8  E.  R.  I4t 

20.  Testator,  after  a  general  introduc- 
tory clause  •*  as  to  his  worldly  estate,*' 
devised  to  his  wife  during  her  natural 
life  ail  his  houses  in  Swan  Lane:  he 
then  devised  several  hou!»es,  without 
words  of  inheritance,  to  his  sons  T.  i?, 
and  S.  B,,  and  after  the  death  of  hiii 
>vite  he  gnve  to  his  son  IV.  B.  all  those 
his  three  houses  or  tcncnsents  in  Stcan 
Lane,  in  the  tenure  or  occupation  of 
J.  B.  and  C. ;  be  likewise  gave  several 
legacies  to  be  paid  within  six  months 
after  his  death,  and  concluded  thus: 
"  and  I  charge  all  my  estaies  both  real 
ami  personal  with  the  payment  of  the 
above  or  afore  mentioned  legacies, 
ftnd  I  appoint  my  beloved  wife  and  my 
son  T.  B.,  n»y  spu  ^'.  B.,  and  my  son 
[r.  i>\,  executors  of  this  my  will,  and 
after  my  jubt  debts  and  timcval  ex- 
penses are  paid,  tlien  the  surpKis  of 
my  effects,  both  real  and  personal,  to 
be  equally  diNided  to  my  executors 
>vhich  shall  b?  then  living.  The  C<mrt 
of  C.  P.  held  that  \V.  B.  only  look  ao 
€>t«ae  for  life  under  the  devise  ot  \ki 
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three  houses  in  Swan  Lane  after  the 
death  of  hb  mother,  iiotwithstandiog 
the  words  of  charge,  &c. ;  but  that  he 
took  a  fee  in  one-fourth  part  under 
the  residuary  clause* 
Doe  d.BriscoeSfaLv.Clarke.2yi.^.3A^ 

21.  J.S,  deviiied  thus,  "as  to  what  real 
tud  personal  estate  it  has  pleased  God 
to  bless  me  with  (all  my  debts,  &c. 
beiug  first  paid  out  of  my  personal,  and 
if  that  is  not  sufiicieut,  out  of  my  real 
estate),  I  give  and  dispose  of  the  same 
as  follows ;  I  devise  all  my  messuages 
lands,  tenements,  and  heredifaments  in 
S.,  J^c.  to  A.  r  the  Coiiit  of  K.  B.  held 
that  A,  took  only  a  life  estate. 
Doe  d.  Small Sr  al.  v.  AlUn.  8T.R.497 

^2»  A,  devised  his  re''\\  and  pergonal  es- 
tates to  his  wife  for  life,  and  directed 
part  of  the  |.>er»onalty  to  hi  sold  alter 
his  wife's  death  by  the  executor,  and 
divided  between  (7.  7).,  E-,  F„  and 
G. ;  he  then  gave  two  annuities  to  11  , 
and  J,  to  be  paid  bi/ his  exeaitot'  out  of 
his  whole  estate t  and  to  commence  aficr 
his  wife's  death,  and  after  the  yearly 
payments  I o  the  annuitants  ou^  ^  AtV 
whole  estate  to  /?.,  C,  ami  Z>.,  equally 
share  and  share  alike;  held  that  the 
executor  took  a  fee. 
Doed,  Beezley  v.  Woodhousf.  4-T.R.89 

fid.  Under  a  devise  of  land  to  the  two 
children  of  the  testator's  brother  W., 
when  they  attained  the  age  of  21 
years;  but  the  executor  to  account 
to  them  for  the  profits  until  the  age 
of  21,  or  day  of  marriage:  but  ij 
either  should  die  before  21,  the  survi- 
vor to  be  heir  to  the  o'>her  :  the  Court 
pf  K.  B.  held  that  the  fee  passed, 
^hich  would  go  over  to  the  survivor 
jn  case  one  died  under  2 1 ,  and  would 
descend  or  be  disposeable  if  he  died 
pfter  attaining  21  :  and  th;tt  a  devise 
pi  other  laud  to  the  two  children  of 
another  brotjicr  R,  pit  the  same  condi- 
tion as  WJs  chil4ren,  was  governed  by 
the  same  construction. 
Doe  d.  Wigkt  V.  CundalL  9E.R.400 

94.  Where  an  estate  in  fee  is  devised  to 
trustees  in  trust  for  A.  B.  without  an> 
limitation  of  the  estate  to  the  cestuiqut 
trusty  the  latter  takes  the  benciicial  in- 
terest in  fee. 
Challenger  x. Shepherd  Ss"  ah  8  T.R.  597 

^5.  A  devise  of  a  house  to  A.,  '*  paying 
yearly  and  every  year  out  of  the  said 
house  the  sum  of  \5s.  to  B,"  will 
f  any  a  fee.    "   Goodright  d.  Baker  v. 

Stacker.  3T,  R.  13 


264  Under  th»  devise  "I  give  myfree* 
hold  house  and  furniture  to  A,,  whom 
1  make  executrix,  she  paying  all  my 
debts  and  legacies;  I  likewise  leave 
to  A,  all  the  rest  of  my  fiersonal  es- 
tate ;''  A.  takes  a  fee  hi  the  freehold. 
Doe  d,Willey  Sf  al.  v.  Holmes.  8  T.R.  t 

27*  A.  devised  a  bouse  to  his  mother  for 
life,  and  after  her  deatli  "  to  the  eldest 
sou  of  £.  /iC.,  and  if  JS.  K.  should 
have  no  male  heir,  then  to  the  eldest 
son  of  J.  K,*'  He  also  devised  copy- 
h'lld  lands  'Mo  the  eldest  sou  of  ii^. 
iC.,  but  if  the  said  E,  K,  should  have 
no  male  heir,  then  my  will  is  that  the 
aforesaid  lands  and  tenements  I  be- 
queath to  the  aforesaid  son  of  •/.  K,, 
to  him  and  his  heirs  for  ever.'*  But 
if  the  said  eldest  son  should  offer  to 
sell  or  mortgage  such  copyhold  lands 
and  tenements  aforesaid,  ilien  he  gave 
the  aforesuid  lands  and  tenements  io 
T.  C,  in  fee.  He  then  pave  his  per- 
sonal estate  to  T.  C,  directing  him 
"  to  be  at  the  chaises  of  taking  up 
and  admitting  the  said  eldest  son  a^ 
aforementioned  to  the  said  copyholds 
out  of  the  said  personal  estate,  and  in 
the  name  of  the  said  K"  He  thou 
gave  the  rents  and  profits  of  the  copy- 
holds  to  T.  C  for  seven  years,  and 
then  "  to  the  aforementioned  eldest 
son.  But  if  the  t»aid  T.  C.  should  die 
before  the  end  of  the  seven  years,  then 
the  aforesaid  eldest  son  of  the  K/s  to 
to  take  and  enjoy  the  said  estate  forth- 
with to  them  and  their  heirs  forever." 
The  Court  of  C.  P.  held  that  the  eldest 
son  of  E.  K,  took  an  eblate  in  fee  un- 
der this  will  in  the  copyhold  premises. 
Wright  V  Bond.  2  N.  R.  1 V5 

28.  One,  having  entered  into  articles  of 
agreement  for  the  purchase  of  cer- 
tain premises,  devised  the  same  to  a 
trustee  to  pay  the  rents  anfl  profits 
to  her  three  daughters  (one  td'  them 
behig  covert)  and  the  survivor  of 
them,  for  their  lives,  share  and  share 
alike:  and,  after  their  decease,  intrust 
f<»r  all  and  every  the  child  and  children 
of  her  three  daui:hter.<«  who  should  be 
living  at  the  death  of  llie  survivor  of 
tliem,  as  tenants  in  common :  but  if 
all  her  dau<?hters  should  die  without 
leaving  any  u*w,  then,  after  the  de- 
cease of  the  survivor,  in  trust  for  her 
grandsim,  in  fee,  who  was  her  heir  at 
law :  the  residue  of  her  real  and  per- 
sonal estate  to  her  three  daughters. 
Upon  a  bill  filed  by  the  graud^on,  in 
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Ilie  lifellme  of  tbe  sumvliig  iiaugbier, 
to  restrain  Uie  tenant  from  cat'ing  tiiu- 
ber,ctc. ;  and  after  a  convcyunce  of  the 
premises  to  the  uses  of  the  will ;  the 
Court  of  K.  B.  held  tliat  under  the 
will  and  deeds  of  lease  and  release  the 
three  daughters  took  no  legal  estates, 
but  that  the  releasee  took  an  estate  for 
the  lives  of  the  daughters ;  and  that 
•ttch  of  their  children  as  should  be  liv- 
ing at  the  death  of  the  survivor  of  (he 
jdau^hters  would  take  estates  in  fee y  as 
tenants  in  common. 
RobinfiDH  V.  Gre^  and  Otherf.  ^  £.  R.  1 

V.  Estate  Tail. 

1.  Under  a  devise  *'  to  A.  for  life,  and 
after  his  decease  to  and  amongst  his 
issue,  and  in  default  of  issue,*'  then 
over,  A  tvtkes  an  estate^tail. 

Doe  d.  Blandford  v.  Applin.  4T.R.82 

2.  Under  a  devise  to  'A.  of  all  the  tes- 
tator s  whole  estate  and  ellVcts,  real 
and  personal,  SfC.  "  who  shall  hold 
and  enjoy  the  same  as  a  piace  of  inhe- 
ritance to  her  and  her  children,  or  lier 
issue  for  ever.  And  if  it  should  happen 
that  A,  should  die,  leavin«;  no  chikl  or 
children,  or  ^.'s  children  should  die 
without  issue,"  then  over:  held,  that 
A.  took  an  estate  tail. 

IVood  Sf  Ujc,  v.  Baron.  1  E.  R.  2  59 

3.  Testator  devised  **  all  his  f.cehold 
leasehold,  S^c.  estates"  to  A.  in  fee ; 
provided  that  i(  B.  should  ha%*e  '*any 
son  or  sons,"  then  '*  to  such  nnic  is- 
sue as  B,  shall  have  when  A.  attains 
21,"  but  A.  to  have  the  rents  and 
profits  of.  the  estates  till  he  attains 


jfueot  remainders  were  contingent,  A, 
might  have  barred  them  by  s^iflfering  a 
recovery  before  issue  bom.  5T.R.299 

6.  Under  a  devise  to  A.  for  life  witfaout 
impeachment  of  waste,  remainder  to 
his  eldest  sou  lawfully  to  be  begotten, 
and  the  heirs  of  such  son,  and  in  &* 
fault  of  i9sue  male  of  A»  then  to  B., 
fyct  A.  lakes  an  estate  for  life ;  re« 
mainder  to  himself  in  tail:  and  though 
A.  could  not  bar  the  estate  tail  to  his 
eldest  son,  yet  he  may  sufier  a  feco* 
very,  and  by  coming  in  as  a  vouchee 
under  a  double  voucher,  may  bar  all 
the  remainders  over. 

Deed.  Bean  v.  flW/fi/.  8  T.R.  5 

7 9  Under  a  devise  to  A.  for  life,  withouf 
imptachment  of  waste  and  with  a  potter 
of  jointuring ;  remainder  to  the  issue 
male  of  yl/sbody  and  their  heirs:  and 
in  default  of  such  issue  to  J5,  for  life, 
without  inipeacliment  of  waste  and 
with  power  of  jointuring;  remahider 
to  the  is'ue  male  of  j^/s  bo<ly  and  their 
heirs  for  ever:  with  a  proviso,  that  in 
case  A»  or  B.  should  become  j[)ossessed 
of  any  other  estate,  and  be  obliged  to 
change  his  name,  that  he  should  have 
the  option  which  to  take,  but  not  to 
take  both  cetates,  hot  that  one  of  hi^ 
esiutes  should  go  to  the  other  of  his 
nephews ;  rem:^inder  and  residue  'of 
the  testator's  estate  to  A.  in  fee :  held 
A.  who  had  no  child  till  after  the  death 
of  the  testator,  took  an  estate  tail 
under  the  first  devi^^e,  and  that  a  re- 
covery snflered  by  him  after  the  birti\ 
of  ubon  WHS  ^ood. 

Franhv.  Stovin.  3  E.  R.  548 


21;  by  a  subsequent  clause  he  gave  8.  ^4.  devised  all  his  eMatesiq  the  county 
^'  all  the  residue  of  his  real  and  perso- 1     of  D.  to  a  trustt  e  for  200  years,  to 


nal  estates  whatsoevrr,  not  before  dis- 
posed of,  to.^.,llis  hfirs,  S^c. for  ever;" 
B.  had  one  si>n,  who  died  before  A. 
attained  21,  and  a  second  who  wa<{ 
born  three  weeks  after  that  period; 
held  that  the  fiist  son  took  nothing, 
but  that  the  second  took  an  estate  in 
tail  male.  Whitelock  Sf  al.  v. 

Heddon  &'  al.   1  B.  &  P.  2 13 

4.  By  a  devise  to  A.  for  life,  without 
impeachment  of  waste,  and  after  his 
decease  to  llie  issue  male  of  his  body, 
and  the  heirs  owl  assi;;ns  of  such  issue 
male  for  ever,  and  tor  default  of  such 
issue  nrale  to  B»,  &*r. ;  A.  takes  an 
estate  tail.  Denn  d.  Webb  v. 

Puckey.  5  T.  R.  2.9J) 

5.  But  if  in  the  above  rase  A.  had  taken 
only  an  estate  for  life,  yet  as  the  re 
mainder  to  his  i&sue  and  ibc  sub  c- 


the  use  of  the  trustee  during  the  life 
of  his  son  J.  S.  to  preserve  contingent 
remainders,  neveitheless  to  permit  J.  S. 
to  receive  the  rents  Hud  profits;  and 
after  his  decease  to  the  nse  of  the  first 
son  of  the  said  ./.  S.  to  be  bej^olten 
on  the  body  of  the  woman  he  shooid 
Imppen  io  niarry,  and  thti  heirs  male 
of  such  first  son,  and  for  want  of  suc\% 
issue  to  the  use  of  the  second,  third, 
fourth,  and  every  other  son  of  «/.  .5?. 
and  the  heirs  nmle  of  tlirir  bodies  in 
succession,  and  for  \\-Hnt  of  such  issue 
male,  then  to  the  use  of  his  daughter 
E.  S^  htr  heirs  and  assigns  fi^-  ever; 
the  testator  afterwards  made  a  codicil 
whereby  he  detised  all  his  estate  to 
his  son  J.  S.  ami  liis  rhiklren  laiffully 
-to  he  begotten,  wi«h  power  for  him  to 
settle  the  s^mc  bv  will  or  otherwise  oi| 
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fttch  of  ihetn  as  he  sliould  tbink  proper, 
and  for  defiiuU  of  such  is6u«»  then  to 
his  dtto^ter  jE.  S.  and.  her  children 
lawfully  to  be  begotten  wilh  a  siiitilar 
power,  and  in  d«nittlt  of  such  issue  to 
«/•  S,  and  £J.  S.  equally  between  them ; 
aod  be  further  provi<led  that  a  settle- 
ment of  200/.  per  annum  should  be 
made  on  any  woman  whom  his  son 
.  shotHd  happen  to  marry,  and  that  his 
estates  should  be  chargeable  therewith. 
At  the  tiuie  of  making  tlie  codicil  J, 
S.  was  married  but  had  no  child :  held 
that  the  codicil  was  to  be  construed 
independent  of  the  will ;  and  that  nn- 
dor  the  codicil  J,  S,  took  an  estate 
tail,  with  a. power  to  settle  the  estates 
oa  all  or  any  of  his  issue  in  such  way 
as  he  should  appoint,  and  thereby  de- 
termine the  estate  tail  so  far  us  it  should 
be  consistent  with  such  settlement. 

Seak  V.  Bwjter.  ^  B.  &  P.  485 
$•  Devise  to  testator's  first  son  by  his 
wife  gotten  or  to  be  gotten,  for  life, 
remainder  to  trustees  to  preserve  con- 
tingent remainders';  remainder  to  the 
•e?eral  heirs  male  of  such  first  son  law- 
fully issuing,  so  as  die  elder  of  such 
aom  and  the  heirs  male  of  his  body 
.  should  always  be  preferred  and  take 
'before  the  younger  aod  the  heirs  male 
of  his  body;  remainder  to   the  testa- 
tor's second,  third,  fourth,  and  all  and 
exery  other  son  and  sons,  for  their  se- 
veral and  respective  lives;  remaindt>r 
to  trustees,  and  to  preserve,  i^;  re- 
mainder to  the  several  Heirs  male  of 
their  several  and  respective  bodies  law- 
.   fully  issuinsf,  so  as  the  elder  of  such 
ions  and  the  heirs  male  of  \m  body» 
abotild  be  always  preferred  and  take 
before  tlie  younger  of  the  same  sons, 
and  the  heirs  male  of  his  and  their  bo- 
dy and  bodies;  remainder  to  the  testa- 
tor's first  and  other  daughters  for  their 
lives;  remainder  to  trustees,  4r<^.;  re- 
mainder to  the  several  heirs  of  their  se- 
veral and  respective  bodies  lawfully  is- 
III  nv,  so  as  the  elder  of  such  daughters, 
and  the  heirs  male  of  her  i>ody,  should 
nUvays  be  preferred  and  take  before  the 
younger  oi  the  same  dauirhters,  and 
.   the  heirs  male  of  her  and  their  body 
and  bodies.  There  were  other  clauses 
in  the  will,  by  which,  after  giving  an 
ebtate   for  life  to  the  fivst  taker,  the 
testator  limited  to  trustees,  <^c;  re- 
maiuder  to  the  first  and  other  sons  of 
such  first  taker,  and  the  heirs  of  their 
bodies,  so  as  the  elder  of  s<irh  soi^s 
.  .and.tlie  heirs  of  their  bodies,  should 


aHvays  be  prelbrred  before  the  young- 
er of  the  same  sons,  an^  the  lieirs  male 
of  their  bodies :  held  that  the  first  son 
of  the  testator  took  an  estate  tail. 

Pook  V.  Pocte.    3  B.  &  P.  6^0 

10.  A.  devised  to  his  nephew  B.,  but  if 
he  died  without  male  heir,  Uien  to 
another  nephew  C  antl  his  heirs ;  and 
charged  the  estate  with  an  annuity  to 
X).,  and  several  legacies  to  other  per« 
sons  to  be  paid  at  a  future  time:  held 
that  i^.  took  an  estate  tail. 

Denn  d.  Slater  v.  Siai^r.  5  T.  R.  335 

1 1 .  Devise  to  A,  and  her  heirs,  and  if 
she  died  without  issue,  then  she  was 
enabled  to  dispo.se  of  the  estate  by  will 
or  deed,  and  for  want  of  such  issue 
and  direction,  Spe.  then  to  the  devi- 
sor's right  heirs ;  held  that  A,,  who 
bad  issue,  took  an  estate  tail. 

Doe  d.  Nevfille  v.  Rivers.  7  T.  R.  276 

12.  Devi<9e  '  to^^.  and  B.  and  tlieir  heirs 
for  ever,  provided  that  if  both  have 
issue  then  both  their  dividends  to  go 
to  the  issue  of  their  own  bodies ;  Init 
if  but  one  have  issue,  then  the  premises 
to  go  to  that  issue ;  and  for  defiiult  of 
soch  i«sue  in  both,  to  the  right  heir  at 
law:'  held  that  A.anA  B,  took  es- 
tates tail.  Doe  d.  Gregory 

Sf  d.  Geere  v.  Whiekeh.  8  T.  R.  2\l 

1 3.  Under  a  devise  *'  to  A.  and  B.  and 
their  heirs,  and  in  case  they  agreed  to 
sell  the  estate,  tliat  they  should  have 
titeir  equal  shares  of  the  money  arising 
therefirom,  but  if  they  agreed  to  keep 
the  estate  whole  together,  then  tliat 
the  rents  should  be  equally  paid  and 
divided  between  them,  and  to  the  se- 
veral and  respective  heirs  of  their 
bodies ; "  A*  and  B*  took  only  estates 
tail.    Roe d.  James  v.  Avis,  4 T.  R.  6*0 J 

14.  Under  a  devise  to  A.  and  the  heirs 
of  her  body  for  ever,  as  tenants  in 
common  and  not  us  joint-tenants; 
and  in  case  A.  die  before  21 ,  or  with- 
out leaving  is»u6  of  her  body,  thc» 
to  B. :  held  that  A,  took  an  estate 
Uil  Ooed.ChandIer\\SmithjT.R.53i 

15.  Under  a  devLie  of  land  to  the  te^tt- 
tor's  »ion  Joseph,  his  heirs  and  assigns 
for  ever;  bnt  in  case  his  son  should 
die  witkont  issue,  then,  to  go  to  the 
chid  of  which  his  second  wife  was 
enseint :  the  court  of  K.  B.  held,  that 
Joseph  took  an  estate  tail. 

Doed.  Ellis  v.  Ellis.   9  E.  R.  382 

1(}.  A  devise^of  a  messuage  and  land  to 

/?.  C  for  the  term  only  of  bis  natural 

life,  and  after  his  decease  to  the  issue 

ofihesaid  R*  C.   asicnants  in  .cor 
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.  mon;  bnt  m  case  the  Said  R.  C  shall 
die  without  leaving  issue,  then  a  de- 
visa  of  the  same  to  E.  H,  in  fee ; 
f»ives  to  R.  C.  an  estate  tail  iu  order 
to  effectuate  the  general  intent.  And 
cross  remainders  cannot  be  implied  be-^ 
tween  the  issue  of  ti.  C, 

Doe  d.  Cock  v.  Cooper.  1  E.  R.  529 

17*  Under  a  devise  -of  all  freehold  and 
cop^rhoid  estates  whntsoever  situate  at 
J^.  with  their  appurtenances,  to  A. 
and  the  heirs  of  her  body  lawfully  to 
be  begotten  whether  sons  and  daugh- 
ierst  as  tenants  in  common  ;  and  in  de- 
fault of  such  issue,  then  over ;  held 
that  A.  took  an  estate  tail. 

Pierson  v.  Vickers.  5  E.  R.  548 

jLS.  A,  after  giving  different  annuities  to 
an  only  son,  increasing  at  different 
ages  till  30,  and  to  be  paid  to  him 
until  he  married,  devised  thus ;  <*  in 
case  my  son  shall  happen  to  marry  be- 
fore he  attains  tiie  age  of  thirty,  then 
I  give  and  devise  to  him  and  the  heirs 
of  his  body  all  my  real  and  personal 
estates,  4'<^>  and  if  my  son  shall  hap))eii 
to  die  without  leaving  issue  of  his 
body,  tlien  I  give  and  devise  the  same 
to  my  brother  B, :"  held  that  the  son 
took  an  estate  tail  in  the  real  estates, 
aud  the  personal  e&tate  »b>olutely« 
Daintry  i.  Daintn/.  6  T.  R.  307 

19.  A  devise  to  trustees  in  trn^t  to  receive 
rents  and  profits  during  the  life  of  ^. 
and  that  such  rents  and  profits  shall 
be  applied  for  the  subsistence  and 
maintenance  of  the  said  A.  during  his 
life,  is  rot  an  use  executed  in  A.  and 
C4nuot  unite  with  a  subsequent  legal 
limitation  to  the  heirs  of  the  body  of 
A.      SUvester  v.  IVilson.  2  T.  R.  444 

SO.  Under  a  devise  to  one  and  her  heirs 
(she  having  two  ciiildreu  before,  asid 
a  third  born  after  making  the  will,) 
during  their  lives:  held  that  tiiese 
letter  words  were  repugnant  to  the 
(»lher!4,  and  that  she  took  au  estate  of 
inheritance.' 
Doe  d.CottoH  V.  Slenlake.  1 2  E.R.  5 1  o. 

VI.  Estate  Jor  Life. 

1.  A.  devised  his  estate  real  and  per- 
sonal, *'  in  trust  to.  trustees  for  hi:^ 
brother  B.  and  liis^rs^  and  every  other 
son  in  tail  male ;  failure  of  such  issue 
to  his  brother  C.  and  his  first  and 
every  other  son  in  tail  mail,  ^c.  SfC» 
in  all  the  foregoing  cases  without  im- 
peachment of  wa^teft  other  than  wil- 
ful ;*'  and  directed  the  renewals  of  a 
leasehold  estate  to  be  made  **  bv  the 
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tenant  for  life  T  held  that  B.  took  only 
a  life  estate,  fhth  remainder  in  tail  to 
hb  children,  and  that  the  devisor  in- 
tended to  use  the  words  "  first  and 
erery  other  son  "  as  wordn  of  purchase. 
Doe  d.  Phipps  v.  Ld  MutgrarCn 

5.  T.  R.  320 
(See  Div.  VIII.  3.  &c) 

2.  Under  a  devise  to  //.  for  her  natural 
life,  without  impeachment  of  waste^ 
remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the 
heirs  male  of  the  body  of  k.  to  be  be- 
gotten, severally,  successive!},  and  in 
remainder  one  after  another,  acconling 
to  seniority,  ^c.  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  being 
always  preferred  before  the  younger 
of  such  son  and  sons,  and  the  heirs 
male  of  their  bodies ;  and  in  rtefauit  of 
such  Issue,  to  the  daughter  and  daugh^ 
ters  of  the  body  of  A.  as  tenants  in 
common  in  tail,  remainder  over :  held 
A.  only  took  an  estate  for  life,  and  that 
the  words  heirs  male  of  her  body  were 
explained  by  the  subsequent  U'ords  to 
mean  fust  and  other  sons. 
GoodtUled,Sweetw. Herring.  1E.R.264 

3.  The  words  heirs  male  of  the  body  may 
be  construed  to  be  words  of  purcliase, 
if  they  are  clearly  so  iutended  to  be. 

4.  Under  a  devise  'Mo  ^.  for  life,  and 
after  bim  to  his  eldest  or  any  other  son 
after  him  fur  life,  and  after  them  to 
as  many  of  hU  descendants  issue  male 
as  shall  be  heirs  of  his  or  thtir  bodies 
down  to  the  tenth  generation,  during 
their  U'ttnral  lives :"  held  that  A.  took 
no  more  than  a  life  estate ;  for  here  is 
no  general  intent  to  create  au  estate 
tail,  as  contra- di»tinguislied  from  the 
particular  intent  to  give  an  estate  for 
life  to  the  first  taker  ;  but  a  single  in- 
tent to  create  a  succe>siun  of  life  estatet 
to  |ienions  not  tn  esse,  which  the  law 
will  not  allow. 

Seaward  v.nHlock.  5  E.  R.  198 

5.  A.  devised  two  houses  to  his  wife  fur 
life,  and  willed  that  on  payment  of  a 
sum  of  money  to  the  wife  by  B.  (one 
of  his  fom)  B,  should  share  equally 
alike  viith  the  rest  of  his  brothers  and 
sisters  C,  D.,  and  E. ;  and  if  any  of 
his  children  should  die,  then  t|ie  share 
of  htm  or  her  should  go  amongst  the 
survivors :  held  that  the  children  Jf., 
C,  D.,  and  E.  took  only  estates  lot 
life  under  the  will. 

Goodtitle  d,  Richardson  v.  Edmunds* 

7  T.  R,  6'35 
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€.  Udder  a  demise  to  ^  A,  for  life  re- 
mainder to  his  first  and  other  sons  in 
•tail  oialey  remainder  to  the  use  of  all 
aud  every  the  daughters^  ^c.  as  te- 
mots  in  common^  and  in  default  of 
suck  499ue,  to  the  use  of  the  right  heirs 
4>f  tlie  deviser/^  an  only  dau<;hter  took 
only  an  estate  for  life  on  the  death  of 
^.without a  8<Hi. 
Hay  y.the Earl  of  Coventry,  5T.R.  83 

f.  By  a  devise  to  S.  Nash,  son  of  T.  and 
M,  Nash  for  life,  remainder  to  trus- 
tee8»  Sf^.  remainder  to  the  first  and 
other  sons  of  S.  Nanh^  and  the  heirs 
male  of  his  and  their  liodies  respec- 
tively, and  for  default  of  such  issue, 
to  the  use  of  all  and  every  Xl^daushter 
and  daughters  of  the  said  T.  Nash,  on 
the  body  of  the  said  M,  bis  ivife  be- 
gotten and  to  be  begotten,  and  for 
default  of  suck  issue,  to  the  use  of  the 
right  heirs  of  the  said  T.  Nash  for 
ever ;  a  daughter  of  T.  Nash  only  took 
an  estate  for  life. 
Damn d.Bridd&nv. Page.  3T.  R.87 

S.  A  testator  devised  one  of  three 
estates  to  tnistees  and  their  heirs, 
until  his  nephew  Thomas,  son  of  lib 
brother  ^t7/i4iin,  should  attain  21  or 
die ;  and  on  his  attaining  21,  to  the 
aaiii  Thomas  for  life  sans  waste;  and  af- 
ter the  determination  of  that  estate, 
to  the  trustees  durmg  Thomas's  life 
to  preserve  contingent  remainders. 
See. ;  and  af^er  the  decease  of  Tho- 
mas,  to  aU  and  every  the  son  and  sons 
of  the  body  of  Thomas,  seviralfy  and 
suectssioely  one  after  another,  in  prio. 
rity  of  biith,  6tc.\  and  for  default  of 
aOCH  issue,  to  the  trustees  until  his 
iiepliew  John,  son  of  his  brother  Sa- 
muel, should  attain  21  or  die ;  and 
in  case  JoAii  attained  2 1 ,  then  to  him 
for  life,  sans  waste;  an'l  after  the 
deter luioal ion  of  that  estate,  to  the 
trustees,  during  John's  life,  to  pre- 
serve contingent  remainders  ;  and  af- 
ter Jiis  decease,  to  all'  and  every  the 
son  and  sons  of  the  tiody  of  John, 
severally  and  successively  otie  af^ei 
another,  in  priority  of  birth,  &c. ; 
and  after  the  determination  of  that 
estHte  (or,  as  it  8too<i  here  in  the 
limitation  of  one  of  the  other  estates 
'*  and  for  default  of  such  issue,'')  to 
the  trustees,  until  his  nephew  S.  W. 
iliould  attain  21  or  die,  &c.;  and  so 
.  re^tratint;  all  the  former  limitations 
wi  to  iS.  ]V,  ami  his  sons;  and  the 
like  with  resficct  to  a  ftiurth  nephevs 
F.  IV.  and  bi^  «on< ;  concUi ding— and 


for  defauit  ^Bvcn  issue,  to  the  tes* 
tators  btolher  Joseph  for  life,  sans 
waste ;  and  after  his  death,  to  his  son 
Joseph  and  his  heirs.  The  testator 
repeated  the  same  set  of  limitations 
twice  more,  with  respect  to  the  tvro 
other  estates,  only  varying  the  piiority 
of  his  nephews ;  but  concluding  after 
each  set  of  limitations  with  the  same 
devies  to  his  brother  Joitph  for  Ii5% 
and  to  Joseph's  son  in  fee. 

The  neMieWy  Thomas  (the  heir  at 
law)  and  S.  W»  had  issue  male  after 
the  testator's  death,  bot  none  of  the 
nephews  had  any  son  born  during  the 
testator's  lifetime.  The  court  of  K.  B. 
held  that  the  four  first-mentioned  ne- 
phews and  their  sons  only  took  estates 
for  life  respectively ;  the  words,  **  for 
default  of  such  issue,"  meaning  for 
default  of  son  or  sons,  &e. 
Foster^ai.^.Ld.Romney.  1 1  £.  R.  594 

p.  A  te^itator  devised  one  estate  to  his 
wife  for  life,  and  after  her  decease 
to  his  daughter  Mary  and  the  heirs 
of^her  hody  begotten  or  to  be  bfgot- 
ten,  as  tenants  in  common,  and  not  as 
joint  tenants ;  but  if  such  issue  should 
die  before  he,  she,  or  they,  attained 
21,  then  to  his  son  Joseph  in  fee :  aud 
then  he  devised  another  estate  to  his 
wife  for  life,  remainder  to  his  son 
Joseph  and  to  the  heurs  of  his  body 
begotten  Or  to  be  begotten;  but  if 
he  died  without  issue,  or  such  issue 
all  died  before  attaining  21,  tlien  to 
his  daughter  Mary  and  tlie  heirs  of 
her  6oi/^  begotten  or  to  be  begotten ; 
such  issue,  if  more  than  one,  to  take 
as  tenants  in  common :  The  Court  of 
K.  B.  held  that  the  daughter  Mary 
only  took  an  estate  for  life  in^he  first' 
estate,  with  remainder  to  all  her  chil- 
dren equally  as  purchaser;!. 
Doed.SfrongS^al.v.Gqff'.  llEJLt6$ 

10.  A.  devisied  to  B.  preacher  of  the 
meeting-house  of  C  for  life»  on  con- 
dition that  he  shoulil  convey  the  pre- 
mises to  trusteej,  to  take  place  after 
B,'a  death,  for  the  use  and  support  of 
the  preaching  the  word  of  God  at  the 
meeting-house  for  ever,  and  in  case 
tlie  preachmg  there  should  be  discoo* 
tit:ued,  then  over  to  a  charity-school ; 
held  that  JB.  took  an  estate  for  life, 
though  the  devise  over  after  his  death 
thmigh  the  devise  over  afker  his  death 
would  be  void  by  stat.  9  G.2  c.  36. 
Doc  A  PhilKps  v.^Wrirf^f.4T.U.?6t 
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]  !•  A  devke  to  trustees  of  a  reversion  in 
,  laud' (after  payment  of  debts,  &l' 
lirhich  were  found  to  be  paid)  to  bt> 
applied  by4beiu  and  their  successors, 
and  the  otficiatiiig  ministers  for  \h^ 
tinte  b'ing  of  a  intfthodist  congregn- 
tion,  as  they  should  from  time  to  tiuie 
think  fit  to  apply  the  i^ame,  is  not .  si- 
devise  to  charitable  uses  within  the 
Stat.  9  G.  2.  c.  ^6,  and  tiierefore  held, 
that  the  trustees  were  entitled  to  re- 
cover at  law,  however  the  Court  of 
Chancery  n)ight  ^aftcrwnrds  difeet  the 
application  of  the  trust  fund. 
Doe  d,  Toone  v.  Cope^take.  6  E.  R.  Sl^S 
1^.  One  devises  alft  his  fret>hold  tstate  to. 
his  wife  during  her  natural  Hfe,  "  uiid 
'<  also  at  her  disposal  atterwards  to 
*'  leave  it  to  whom  she  pleast's :"  he|d 
that  this  only  gave  her  a  power  (<< 
ieave  it  bt^  will.;  and  therefore  that* a 
dispoi»itioD  of  it  by  i^otfmont  in  her 
lifetime  was  void.  Doe  d,  Thorlei/ 

v.TIiorlei/    JO  E.R.  43S 

VII.  Femmcs  Covert;  Daises  in  favour  of. 

1.  j4.«  devised  lands  in  trust  to  pay  thf 
rents  and  profits  to  his  daughter, 
(whose  husband  was  then  living)  for 
her  life,  notwithstanding  her  cover- 
ture, and  not  to  be  subject  toanif  cofitrol, 
&c.  ofhir  husband  J  nor  liable  to  any 
debt)  which  he  had  ot  should  eontract : 
afterwards  the  devisor  made  acouiclL 
taking  notice  of  the  death  of  his 
daughter's  husband,  wherein  he  ra- 
tifi<:d  and  coufinited  h\$  said  will  : 
the  daughter  is  entitled  under  this  de- 
vise to  the  rents  and  profits,  ifc,  free 
from  the  control  of  any  future  bus- 
l)aiid.    Beablev.  Dodd.  I  T.  R.  1.93 

2.  A  devise  of  lands  to  trnstees  aud 
their  heirs  upon  trust  to  permit  a  femmo 
covert  to  receive  and  tiike  the  rent> 
and  profits  during  her  life,  for  her 
iole  and  separate  use,  and  after  hi^r 
de€ca^e  to  the  use  of  the  first  and  other 
sons  of  h#r  body,  then  to  the  daughters 
as  teniints  in  common*  with  other  like 
limitations  to  other  femmes  covert, 
vests  the  legal  estate  in  the  trustees. 

flarion  v.  tl^rtou.  7  T.  11.  (>3  2 

3.  Ul»der  a  deyise  in  trust  to  pay  uuto, 
•  or  else  to  permit  and  su%^  the  testa- 
tor's niece  (a  fenun^  cowl)  to  receive 
the  rents:  the  Coutt  of  C-  P-  li<^ld 
that  the  legal  estate  v'as  executed  in 

'  the  niece,  l>ecHuse  the  words  ••  to  per- 
mit" came  last;  and  in  a  deed  the  first, 
in  a  will  the  lait,  words  prevail. 
Doe  d.Leiccster  Sf  af.  v.  ^i  W.  P.T.lpJ 


Vlll.    LimitaihHofrealEatdter 

1.  \yi)ere  the  person  ro  wliose  rigfit 
heirs  an  e^tate  is  limited  takes  no 
estiile  himself,  there  his  right  heirs  shall 
tHke  as  pnrcliaseis.  1  T.  R.  634 

2.  A  devise  to  the  right  heirs  of  husband 
and  wife  is  a  device  to  surh  person  as 
answers  the  description  of  heir  to  bolh, 
namelv,  a  child  to  both}  uud  if  no 
preceding  estate  be  piven  to  tlie  luUter 
and  mother,  such  child  shall  take  as  a* 
pui-chaser.  Roe  d.  Nightingale  v« 

Quoitrrlei/  I  T.  R.  0*30 

3*  Issue  is  either  a  word  of  purchase  or 

limitation,  aswill  best  efieituate  Uiede^ 

visor's  intention.  Doe  v.ro//i«-4-TU.4'9*2 

4.  Therefore  where  ^,  devised  his  estate 
to  his  two  daughters,  to  be  e4]ualiy 
divided  between  them,  iuie  moiity  t(» 
one  and  her  heirs,  and  the  other  moiety 
to  tlie  other  for  lif<s  -tod  afier  hei 
decease,  to  the  ijisue  of  her  bodif  and 
lluir  heirs  f^r  ever,  aud  >be  h'ld  one 
cliiid  living  at  the  liaie  of  the  devise, 
tiie  second  took  only  an  estate  for 
life,  with  remainder  to  Irt  children  as 
purrhasers.  4T,  R.^sp* 

5.  The  words    •*  fir^t  and  every  other 
.    son,"  may  be  taken  as  wordji  of  luni- 

tat  ion,  whef-e  it  manife^t!y  at»|>ears 
that  the  devisor  intended  ^ouse  them 
in  that  sense;  but, generally  spetf|&<ng, 
they  are  words  of  purchase. 

5T.  R,  323-    SccDiv,  VI.  J, 

6.  A,  by  will  deviated  to  trustees  to  the 
use  of  /y.  for  life,  remaiod^^r  to  trus- 
tees Sfc.  re*i)ain(ter  to  the  first  .md 
other  sons  of  B^  remaiiKler  to  the 
daii>;htcrs  of  B;  rcmaiikder  to  »he  use 
of  such  person  as  he  shall  appoint 
by  deed ;  aud  afterward^  by  a  deed, 
in  which  he  recited  the  will,  he  ap- 
pointetl  the  same  premises  after  the 
death  of  jB.  and  failure  of  her  issue 
to  tlie  use  of  the  first  an<l  other  sous 
ofC,  &c.  B.  aflenvards  died  wit bt 
out  i.»ue;  held  that  the  limitations 
created  by  the  will  and  the  deed  could 
not  be  uujled ;  and  that  the  limitation 
in  the  latter  to  the  first  and  other  sons 
of  C,  &c.  was  too  remote  to  take  ef? 
feet,  being  after  a  genet  a  1  failure  of  is- 
sue oiB  lloberghayai  \*Vim  e^t,  iTU.0'2 

7.  After  a  devise^  to  an  infant  in  venire 
$a  mere  for  life  in  case  it  shoujd  be  a 
son,  remainder  to  such  issu0  male  of 
the  descendants  of  such  issue  male  of 
such  ehild  as  at  the  lime  cif  his  death 
»h(>uld  be  his  heir  at  l«tw,  auti  iu  (:a«e 
at  the  time  of  the  d<'ath  of  such  chiUl 
there  should  be  no  sttch  issue  male  nof 
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A115  tlesrendants  of  such  issue  male  then 
living,  or  in  ca«e  such  cliild  should  noj 
be  a  son,  then  over;  die  lirnitalion 
over  i^  not  too  remote  to  take  effect. 

Lanff  V.  BiaekhalL   7  T.  R.  100 
{Sec  ante  I.  i(V.) 
8^  Under  a  devise  of  land^  to  trustees 
in  fee  in  trust  ft»r  A.  (an  infant)  for 
ninety-nine  years  if  he  shait  so  lon^ 
live,  and  after  that  term  to  his  iirst', 
second,  third,  and  fourth  sons,  and 
the  iswie  male  of  their  bodies,  for  the 
like  term  of  99  years,  as  they  shall   be 
in  Jiieniority  of  birth ;  dnd  in  default 
of  &uch  i«sne  male   in  him  or  them, 
then  to  B.  and  the  issue  male  of  his 
body  for  tlie   like  term   of  99  years; 
anri  ill  def.iult  of  sue  h  issue  male,  then 
to  the  right  heirs  of  the  devisor.     A. 
takes  au  estate  for  99  years  determin- 
able vrith  his  life,  and  upon  his  death 
lifs  first  son  takes,  a  like  estafe;>  but 
tlie  subsequent  limilations  to  his  other 
sntis,  and  to  B,,  are  void. 
Somervilie  v.  Ijeihbridge.  6  T.  R.  913 
J>.  Under    a  devise    to   the   testatrix's 
d.«n«;hter  E,   for  life,   remainder   to 
her  children  and  their  heirs  for  ever ; 
but  in  case  E.  die   wilhout  leavin;^ 
any  issue  of  her  body,  then  to  cer- 
tiiin   other    grandchildren,    by  other 
daughter:},   equally  to  be  divided  be> 
tween  them,    share  and  share  alike, 
as  tenants  in  cfiuimon :  but  in  case 
of  the  death  of  ♦'ither  of  her  grand- 
rhildren,  nnda*  cis^,  and  withmtf  ieap- 
III «»•  flwy  issve,  the  share  of  him  or  her 
so  dying  should  be  for  the  btnetit  of 
the  survivors  of  the  respective  family, 
^c.      Held    th.it    the  grandchildren 
took  a  fee  in  tlieir  respective  shares, 
l>y  reason  of  the  device  o^eron  iheir 
dyinff  wn//cr  r/"Y?  .*  with   an  executory 
devise  over,  if  any  of  them  died  un  ler 
f2l,   and  without  leaving  issue  at  the 
Ume  ojf  their  trfpective  deaths ;  and 
therefore  the  liniitatioo  over  w<is  not 
too  remote. 

T<wey  v.  Bffnse(f.  10  E.  R  460 
10,  Under  a  devise  to  //.  of  cerluin  te- 
nements by  name  f<«r  her  life ;  pro- 
vided that  if  S.  and  A.  (to  whom 
and  to  whose  children  the  reversion 
and  inheritance  of  the  premi>es  were 
intended  if  1/.  f4iould  die  without 
issue)  shoa4d  give  //.  lOOo/.  for  her 
life  estate,  then  the  legator  devised 
all  and  singular  the  said  estate  anrf 
premises  caUed  ^c,  to  S.  and  A.  for 
their  lives,  share  aud  share  alike  ; 
'^ud  oil  the  diath  of  either^    their 


moiety  unto  and  among  the  chiMrea 
of  the  survivor  and  tlieir  heirs,  share 
and  share  alike,  &e,  as  tenants  ia 
common,  &c.   provided   that  \f  Hm 
should  die  in  possession  of  the  premises 
single    and    without    issue,    then  he 
gave  the  said  estate   and  premises  to 
S.and  A,,  and  to  the  issue  of  their  ho- 
dies  lijiiDfuUy  begotton^  or  to  be  begot* 
ten,  ana  their  heirs,  as  tenants  in  com-- 
mon,  as    aforesaid ;   held  that    the 
words  as  foresaid  drew  down  to  the 
second   clause  the  limitations  of  the 
first,  add   shewed   that  the   testator 
meant  that  S.  and  A,  and  their  chil- 
dren should  take  the  same  estates  011 
H.   dying  in  possession  without  issue 
as  they  would  have  done  if  the  1000/. 
had  been  paid.     And  held  also,  that  a 
younger  child  of  A.   born  after  the 
death   of   the  testators,   and    before 
the  death  of  H.  and   5.  (who  died 
without  issue)   was  entitled  to  share 
in  the  moieties  both  of  S.  and  of  A» 
and  that  the  ehlest  sou  of  A.  was  also 
entitled    to  share  in   both  moieties^ 
though  he  died  before  A.;  and  on 
his  death  the  share  in   S.*s  moiety 
descended   immediately   to   his  next 
brother  and  heir  at  law,  as  did  also 
his  share  in  A,'s  moiety,  ou  her  death 
after  him. 

Meredith  v.  Meredith,  iO  E.  R.  503 
LI.  Where  a  testator  devised  all  his  real 
estate  (except  at  S.)  to  the  head  of 
his  family  for  life;  and  then  to  se- 
veral of  the  junior  branches  in  suc- 
cession, to    each    for  life;   with  re- 
mainder to  his  first  and  other  sons  in 
tail  male;  with  the  ultimate  remain- 
der to  his  own  right  heirs;  and  then 
devise<l  his  estate  at  S,  to  some  bv 
name  of  the  junior  branches,  but  not 
to  all  of  those  to  whom  he  Jiad  de# 
vised  the  first  estate,  and  %'arying  the. 
order   of  succession,  to  each  for  life, 
with   remainder  to  his  {irst  and  other 
sous  in   tail   mule;  and  then  devised 
that  "  for  default  of  such  issue,"  the 
ei>tate  at  S.  should  go  "  lo  such  per- 
scm  and   persons,  aud  for  such  estate 
and  estates,  as   should  at  that  time^* 
(f .  e.  on   the   death  of  the  last  tenant 
for  life,  named,  without  issue  male,) 
and  from  time  to  tune  iifterwards,  be 
entitled  to  the  x^A  of  his  leal  estate  by 
virtue  of  and  under  his  will:'*  held 
that  the  ultimate  remaittder  in  fee  of 
the  estate  «t  S,  ve^^fed  by  descent  in 
the  person  who  was  ilie  t^tators  heir 
at  the  time  of  his  dculh,  and  did  not 
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retrain  iu  €outiogeocy  under  the  will 
1iU4he  death  of  the' last  tenant  for 
life  wilbnut  issue  male  m  he*  was  named 
in  (he  devise  of  that  estate.  Doe  d. 
ChQlm4mdeleyE.y.  Maxey.  12E.R.589 

12.  Under  a  devise  of  freehold  property 
to  thertlationson  my  side,  all  those  shall 
take  who  would  be  entitled  topersonnl 
estate  under  the  stat.  of  distributions : 
as  well  in  the  maternal,  as  in  the  paternal 
Jiue:and  the  devise  speaks  at  the  time  of 
the  testator's  dealh,  not  at  the  time  of 
framing  the  devise.  Therefore  one  who 
was  related  in  equal  degree  at  the  time  of 
making  the  will,  having  died  before  the 

.    testator,  leavhig  a  son,  the  son  was  held 
not  entitled  to  a  share,  as  a  relation. 
JDoed.Thwaites  v.  Over.  1  W.P.T.  263 

IX.  UmUMon  of  Personal  Estate. 
1.  Where  there  is  an  express  limitation 
of  a  chattel  by  words,  which,  if  ap- 
plied to  a  freehold,  would  create  an 
express  estate-tail,  the  whole  interest 
vests  absolutely  in  the  first  taker ;  and 
a  limitation  over  of  such  a  chattel  is 
too  remote  to  take  effect. 

Doe  d.  Lyde  v.  Lyde.  1  T.  R.  596 
^2.  But  where  there  is  no  such  express 
legal  limitation,  the   court  will  con- 
aider  the  meaning  of  the  testator. 

I  T.  R.  596 

3.  So  that  where  a  term  was  bequeathed 
**  to  G.  L.  for  life,  and  after  his  de- 
cease to  Margaret  hb  wife  for  life, 
and  after  the  decease  of  the  Survivor 
to  the  children  of  Cr.  L.  share  and  share 
alike^  and  if  Gf.  L.  died  without  issui> 
of  hb  body,  then  to  R.  L.  for  life,  and 
after  his  decease  to  Mary  his  wife  for 
life,  with  remainders  over,"  the  limita- 
tioB  to  Mary  was  held  good,  G.  L. 
dyhig  without  leaving  issui',  and  ft  L. 
djjng  during  lib  life.         1  T.  R.  590 

4.  If  a  term  be  l>equeathed  to  "  A.  and 
hb  lawful  heirs,  and  if  he  (\\e  and 
leave  no  lawful  heirs,  than  to  U."  Ilie 
liiuitaiion  to  B.  is  i^ood.     Goodiitie d. 

Peake  v.  Pisrden.  2  T.  R.  720 

5.  Under  a  b('(|iiest  of  a  term  of  year* 
"  to  A.  and  the  heirs  of  his  bodv  and 
to  their  heirs  and  assigns  for  ever,  but 
in  defiiult  of  such  issue,  then  after  his 

-  ^ieeease  to  B,  and  his  heii  s,"  the  limi- 
tation o3:er  to  B,  is 'good  by  way  of 
executory  devise. 

Wilkinson  v.  South.  7T.  R.  553 

6.  There  seems  no  difference  in  the  con- 
st ruci  ion  of  llie  words  •«  dying  with- 
out bsue,"  or  words  to  that  efltct, 
ifchen  applied  to  real  or  personal  pro- 
perly. Porter  v.  Bradley.  3  T.  R.  1 46'  1 . 
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«  Reversion :  by  what  Wos4t  it  shall 

pass. 
A  possibility  co«pled  with  au  interest, 
e.  g,  the  interest  which  a  person  takes 
by  virtue  of  an  eaecntory  devise  is  de- 
visable. 

Roe  d.  Perry  V.  Jones  Sfsd.  I  H.B.dO 
[Aihrraed  inB.R.S  T.  R.  88.] 
Where  the  testator  was  seised  of  an 
undivided  moiety  of  three  tenements 
io  A.f  and  abo  of  the  reversion  ia 
fee,  expectaut  oo  the  death  of  J.  & 
of  the  other  moiety,  and  also  sebed 
of  lands  leased  on  lives  in  B.t  and  of 
other  lands  ui  possession  in  JB.,  and  of 
several  other  lands  in  C,  and  devised 
to  AT.  P.,  **  all  that  hb  part,  pnrpart, 
and  portion  of  and  in  the  tenement 
called  A.9  and  abo  all  his  other  lands 
in  fee-simple,  situate  in  B.,  and  the 
reversion  and  remainder  thereof,"  the 
whole  of  the  testator's  estate  in  A.^ 
whether  in   possetsioa  or  reversion, 
passed  to  jV.  P. 

DoedJ^hiUips  v.PhilKps.  1 T.  R.  105 
A.  being  seised  in  fee->tail  of  an  un- 
divided fourth  part  of  an  estate,  and 
entitled  to  the  reversion  in  fee  of  an* 
other  fourth  expectant  on  the  deter- 
miuaiion  of  an  estate-tail,  recited  that 
she  was  entitled  to  the  first,  and  de- 
vised it  to  B.  C.  in  fee.;  and  then  dK 
rected  all  the  residue  and  remainder 
of  her  estate  and  eifecls  to  be  sold  as 
soon  as  might  be  after  her  death,  and 
her  funeral  expenses  to  be  paid  there- 
out, and  the  surplus  (if  any)  to  be 
divided  between  D.  and  E.;  it  was 
held  that  the  reversion  did  not  pass 
by  these  general  words. 

4T.R.605.  3T.R.88.94.95 
A.  by  will  gave  two  legaciea  of  150/.  > 
each  to  his  son  and  daughter,  to  be 
paid  at  21  ;  then  he  gave  all  his 
realty  and  personalty  to  his  wife  for 
life;  and  after  her  death  one  free- 
hold estate  to  the  son,  and  another  to 
the  daughter;  but  if  either  or  both  ^ 
of  his  children  should  die  before  the 
wife,  then  those  legacies  which  were 
left  to  them  should  return  to  the  wife;*^ 
it  wub  held  that  on  the. death  of  the 
sou  hefure  hb  mother,  the  hitter  was 
eutitied  to  the  reversion  of  that  free- 
hold estate. 

Uardacre  v.  Nash.  5  T. R.  7^6 
Under  a  devise  of  '*  a  messuage  or 
tenement,  buildings,  lands,  or  premises, 
nota  in  my  own  possemon ;  and  all 
other  my  real  estate  whatsoever  in  ilf. 
or  iu  anv  other  place/'.  Sfc.  to  A,  for 
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life ;  and  after  her  decease  a  device  of 
"  the  said  messuage  or  teneineDt,build« 
ings,  lands,  and  premises^"  to  B.  in 
fi*e ;  held  that  the  word  prenmes,  used 
in  the  devise  to  B.,  carried  ail  that  was 
before  given  to  A.  and  was  not  con- 
fined to  I  he  premises  in  the  testator's 
own  possession  ;  and  consequently  that 
a  reversion  in  fee  of  another  messuage, 
to  which  the  testator  was  entitled  after 
the  determination  of  a  life  in  being,  in 
whose  possession  it  was  outstanding 
during  his  lifetime,  passed  to  the  de- 
visee in  remainder. 

Doev.Meakin.  lE.R.456 

6.  Where  one  seised  in  fee  of  real  estate, 
by  her  will  first  made  a  disposition  of 
her  real  estate  to  two  persons  for  life, 
reserving  a  rent-charge  out  of  the 
same,  payable  first  to  her  uncle  for 
life,  which,  'Mogetfaer  with  the  re- 
pairs  during  the  term,  should  be  con- 
sidered as  kis  Tint  for  the  said  fiirm  ;'* 
and  afterwards  she  proceeded  to  make 
a  disposition  of  her  personal  property, 
and  then  bequeathed  and  devised  *'  all 
the  rest,  residue,  and  remainder  of  her 
effects  wheresoever  and  whatsoever  and 
of  what  nature,  kind,  or  quality  so- 
ever (except  her  wearing  apparel  and 
plate)  to  certain  nephews  and  nieces, 
tQbe  equally  divided  between  them 
bjf  her  executors:"  held  tliat  the  rever- 
sion in  fee  in  the  real  estate  did  not 
pass  by  the  residuary  clause,  but  de- 
8cende<i  to  the  heir  at  law ;  although 
he  had  a  rent-charge,  devised  to  kim 
for  his  life  out  of  the  same  estate  in 

.    the  hands  of  the  tenants  for  life. 

Camfidd  v.  Gilberts    3  £.  R.  5 !  G 

7*  A.  devised  certain  estates  to  B,  for 
life,  remainder  to  hb  sons  and  daugh- 
ters in  strict  settlement,  remainder  to 
C.  for  life,  remainder  to  his  sons  and 
daughters  in  like  manner,  remainder  to 
his  own  right  heirs,  and  died ;  B.  being 
seized  of  the  above  estates  as  tenant 
for  life,  and  also  entitled  to  one  sixth 
of  the  reversion  as  one  of  the  right 
heirs  of  A,  ntade  his  will,  \\tiereby  he 
gave  to  bis  wife  for  life  all  such  free- 
hold and  copyhold  lands  as  he  had 
purchased,  or  was  seized  of  in  fee- 
simple  or  in  exchange  for  other  lands 
in  Kent ;  and  then  after  reciting  that 
he  had  granted  a  lease  for  years  to 
/>.  of  tJie  lands  whereof  he  was  te- 
mint  for  life  under  A.\  will,  declared 
that  in  caie  such  persons  as  should  be 
tenants  for  life  or  otherwise  of  ihdt 
estate,  by  virtue  of  A.*i  will  should 


8. 


not  molest  Z>.  in  the  possession  of  the 
said  lands  as  leased,  and  at  the  expira- 
tion of  the  tease  should  grant  a  new 
lease  to  his  (B.'s  wife)  for  life,  then 
he  devised  his  lands  purchased  of  £• 
and  F,,  and  all  lands  that  he  then  had 
or  might  have  a  right  to,  botii  free** 
hold  and  copyhold,  arising  from  ex* 
change  of  land,  act  of  parliament,  or 
otlierwise  in  Kent,  devised  to  his  wife 
for  her  fife,  to  go  with  and' be  subject 
to  the  same  entail  as  the  estates  left 
by  A,  were  or  might  be  subject  to 
by  virtue  of  A.'s  will,  to  take  effect 
immediately  after  the  decease  of  his 
wife,  and  in  such  ease  recommended 
his  wife  to  give  the  furniture  which  be- 
longed to  the  house  on  the  estates  left 
by  A.  to  whomsoever  might  be  living 
to  enjoy  it,  but  in  case  such  persons  as 
shouhl  be  tenants  for  life  or  otherwise 
by  virtue  of  A.'$  will  should  refuse  to 
grant  such  lease  or  should  disturb  />•» 
then  he  gave  to  his  said  wife  and  her 
heirs  all  his  freehold  and  copyhold 
lands  and  houses  which  he  had  before 
devised  to  her  for  life  only,  and  all  the 
rest  and  residue  of  his  real  estate  what^ 
soever,  and  all  the  rest  and  lesidue  of 
his  personal  estate  of  what  nature  or 
kind  soevef  or  wheresoever  he  gave  to 
his  said  wife  and  her  heirs,  executors, 
admmistrators,  and  assigns  for  ever ; 
Z>.  was  not  molested  and  a  new  lease 
was  granted  to  the  wife  of  B.  for  her 
life :  held  that  the  wife  of  B.  was  en- 
titled to  tlie  one  sixth  of  the  reversion 
under  the  residuary  clause  in  B.*s  will 
Goodright  d.  Buckinghamshire  (E,) 
Sf  aL  v.  JJownshlre  (Marq»)  et  Ux. 

2  B.  &  P.  600 
A.  being  possessed  of  lands  at  L.  which 
had  been  settled  on  his  marriage  on 
himself  for  life,  rentuiader  to  his  wife 
for  life  for  her  jointure,  remainder  to 
the  heirs  of  their  bodiesj  with  reversion 
in  fee  to  himself;  ai:d  having  otlier 
lands  at  P.  and  Q.  settled  to  the  santc 
uses  (except  a  coppice,  part  cf  Q.,  cif 
which  coppi<ie  as  well  as  of  sume  other 
lands  he  was  seized  in  fte),  after  the 
death  of  his  wife,  nnd  haVii)^  only  two 
dan<;hlers  living,  de\i^e<i  to  his  daugh- 
ter  J.  in  tail,  his  unsettled  estates  by 
name,  and  ail  other  his  freehold,  copy- 
hold, and  leasehold  land^  which  he 
wai  possessed  of  or  entitled  to,  and 
which  were  not  settled  in  jointure  on 
his  late  wife  (except  the  coppice  which 
directed  shoold  always  be  held  with 
his  estate  at  P.),  slie,  hb  said  dau'^h- 
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te*-,  nnd  the  lieirs  of  her  body  pairing 
out  of  all  the  aforesaid  lands  a  certuiii 
antniilv  uiilo  his  <»lher  dau;;hter  .^^  jM 
for  ftfc  ;  alid  in  case  his  swid  daughter 
J,  shun  Id  t(ie  and  leave  no  issue,  then 
to  his  othet  daughter  A.  M.  fat*  life 
renminder  to  her  children  thars;edi  Sfc» 
i^mainda"  to  his  nephew  in  fee  ;  held, 
that  (lie  retersien  •(  the  settled  lauds 
d'd  not  pafl<. 
Goodtitled.  Daniel  y.  iVi7«.6E.R.4<)4 

!>.  A  remote  reversion  of  a  settled  estate 
will  pass  by  the  general  words  of  a  re- 
siduary clause  in  a  will,  by  which  the 
testator,  having  before  devised  certain 
other  real  estate  in  strict  settlement, 
and  given  annuities  for  life,  to  A.  B. 
and  C. ;  which  annuities  he  chained 
upon  '*  all  and  singular  his  said  manors, 
lands,  tenement*)  and  hereditaments, 
A'c.  not  before  <tisposcd  of:"  devised 
**  all  and  singular  \\U  said  manors, 
lands,  ^*c.  and  other  his  real  estate  so 
charged  with  and  mthject  to  the  said 
three  several  annuiiies  as  aforesaid: 
although  one  of  the  annuitants  had 
a  prior  life  estate  in  the  property, 
the  reversion  of  which  was  in  the 
testator.  For  general  words  in  a 
residuary  clause  will  carry  every 
estate  or  interest  which  is  not  ex- 
pressly or  by  necessary  itnplication 
excluded  from  its  o|)eration ;  and  no 
intention  of  the  testator  to  exclude' 
the  reversion  is  necessarily  to  be  im- 
plied from  the  circumstance,  that 
the  charge  of  one  of  the  annuities 
could  not  attach  upon  this  reversion, 
as  the  olher  two  might ;  and  the 
clause  will  be  construed  reddendo 
singula  shtguHt. 

Doe  d.    Cholmondelf/,  fl\arlj 
v.  Weutherby,     1 1  E.  R.  '^12 

10.  Afler  a  devise  to  one,  and  her//r#V# 
of  certain  lands  in  A*  and  other  de- 
vises lo  the  same  person  her  exeeutors, 
he,  of  leasehohl  interest  in  B.  C.  and 
Dx  a  devise  to  the  tame  devisee  of  all 
the  residue  of  the  testator's  estate  and 
efiects,  real  and  personal  whatsoever 
and  wheresoever,  not  before  dis|K>sed 
of  afier  payment  of  debts,  legacies, 
&c.  was  held  to  carry  a  distant  rever- 
sion in  fee  in  t!)e  lands  of  B,  the  re- 
siduary clause  being  considered  large 
eiTongh  to  carry  the  fee  as  compre- 
beiidmg  ail  the  residue  of  the  devisor's 
re«il  estate  and  giving  it  absolutely  to 
the  devisee;  and  the  intent  of  the 
leatator  for  that   jwrpose  not  beitig 


acknowledged   by  the  former  devised 
to  the  same  devisee.  William  d. 

Hughes  ei  Vx.  v.  Thomas.  12  £.  R.  141 

XI.  Vested  Interest ;  what  shall  be^  and 
when  devisable* 

I-  An  executory  devise  is  tninsmissfble^ 

assignable,  descendible,  and  devisable* 

Janes  v*  Roe  rf.  Perry,  (in  error,) 

3T.  R*  88.  9*.  95 
5.  A  devise  to  M.  L,  tlie  testator's 
daughter  for  life,  remainder  to  the 
chilflren  of  her  bt»dy  begotten  and 
their  heirSf  and  in  default  thereof  to 
IV,  L*  the  testator's  nm  in  fee :  M.  L. 
died  without  children  after  W,  L.  : 
held  W,  JLr.  look  a  vested  remaiDderi 
which  was  devisable  in  the  hfe-tiine 
of  M.  L.  Ires  v.  Legge^ 

in  Chancery,  174S.  3  T.  R.  488,  «. 

3.  A^  having  three  daughters  B,,  C,» 
and  D ,  by  will  gave  a  small  -legacy 
to  B.  and  C,  and  then  gave  a  lease- 
hold estate  lo  7>. ;  "  but  if  she  died 
without  having  child  or  children,"  then 
"  to  B,t  and  after  her,  to  her  chikf  or 
children  ;'*  D.  had  a  child  who  died 
in  her  life-time ;  held  that  D,  took 
tlte  absolute  interest  in  the  term,  and 
consequently  that  she  might  dispose  of 
it  Irv  will. 

IVeakiy  d.  Knight  v.  Rt9gg.7T.li.S22 

4.  A  devise  lo  trustees  till  .^^.sliall  attain 
the  age  of  124,  and  when  he  shall  at- 
tain that  age  to  him  in  fee,  gives  him 
a  vested  interest,  which  will  descend 
to  his  heirs  though  he  die  before  ^4. 

Doe  V.Lea.    3T.  R.  41 

5.  Under  a  devise  to  2>.  O.  the  testator'* 
eldest  stm,  for  life,  remainder  to  trus- 
tees, A:c.  remainder  to  the  first  and 
other  sons  of  his  said  eldest' son  and 
their  heirs,  and  for  want  of  such  issue 
to  the  testator's  second  son  J.  O.,  &c. 
with  like  remainders  to  his  first  ami 
other  sons,  and  for  want  of  such  is^ue 
to  the  testator's  own  right  heirs :  held 
that  the  first  and  other  sons  of  D.  O. 
the  elf  lest  son  took  estates  tail  in  suc^ 
cession,  and  consequenlly  the  remain- 
ders over  vested,  and  were  not  cnntiu- 
gent  and  defeated  upon  the  event  of 
I),  O.  having  a  son,  who  died  in  the 
life-lime  of  X>.  O. ;  and  therefore  that 
D,  O,  having  died  without  any  son 
living  at  his  death,  but  leaving  daugh- 
ters, a  son  of  •/.  O.  was  entitled  to 
take  in  preference  to  t^uch  daughters  of 
his  elder  brother. 
I^tcisd,Ormondr.  FraA^rt.  6E.R.33S 
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6«  Testalor  devised  to  A>  tux  life,  iin^ 
after  her  death  to  U.  f'>r  life,  aod  pt 
tli«  decease  of  v4.  and  B.,  or  the  sur- 
vivor, gave  all  his  renl  estate  to  C  if 
he  should  live  to  attaiu  *2  J,  but  iu  ca$ie 
he  should  die  before  that  age,  and  J>. 
shtmid  survive  him,  in  that  case  to  X>. 
if  he  should  live  to  attain  121,  but  not 
otherwise,  but  in  case  both  C.  and  D 
should  <lie before  either  of  iheui  should 
attain  21,  then  to  E,  \\\  fee :  htld  tliat 
C  took  a  vested  reuiainder. 
Broomfieidy.  CrowderSfal.  N.R^13 

7.  Lauds,  iS:c.  are  devised  to  />.  foi 
life,  ami  »fter  his  deceiise  to  all  and 
even/ such  child  and  chUdnn  of  B.  an 
.  shall  be  iiving  at  iheimeof  his  decease. 
A  pi)bt]iuntous  child  of  B.  shall  share 
erjimll^  with  those  who  were  horn  in 
hi^  lifetime. 
Dor  d.  Clarke  v.  Clarke,  5  H.  B.  39f) 

6«  An  iafiut  iu  vtntrc  sa  mert,  is  cousi 
deied  as  b(*rn  for  all  purposes  whicli 
are  for  hi>  bemfit.  2  II.  B.  401 

g.  A  mere  vi,«hl  of  entiy  (the  estate  of 

tlie  remaiiidei-man  having  been   di 

vested  by  the  hue  of  tenant  for  life)  is 

not  devi»«able.     Goodright  d.  Fowler 

v.  Forrest er.  8  E.  R.  j  j'2 

JO.  Duvisc  to  A.  for  hfe.  renminder  to 
testator's  thiidien  as  B.  shall  appoint. 
The  fee  sip) pic  becomes  vested  <>n  the 
te>t;;lor's  dt  ath  in  all  hi*)  children  then 
liungy  subject  to  be  devested  by  the 
appointment.  Morgan  d.  Surman 
V.  Surman.  I  W.  l\  T.  28<) 

JSII.  Void,  the  lapsed,  or  forfeited  f&r 
certainty;  by  Alteration  of  Ciraim- 
stcncrs,  as  Death  of  Leiratees,  vr  Re- 
vocation of  the  Will  express  or  iwpfied, 

1.  Where  by  tlit  dubioiM  use  of  ihe  word 
family  i^\\/.,  ••  brother  and  Meter's /«- 
^"7'/*  *  J  '»  a  will,  the  te5lut«»r  havin<^ 
b'Ul  iwosisti'rs,  one  ufwlmni  \v«)sdei«d, 
ku\ii}2  cbiUireu,  itcouM  not  ccrtiiiniy 
be  i;»»llecieil  to  what  persousho  uu-unt 
to  i«pply  it ;  the  de\iae  is  void  for  uu- 
rertaiiity,  vtnd  the  heir  at  law  is  en- 
titled to  tuke. 
Doe  d.  Hayttr  v.  Joinville.  3  E.  11. 172 

S,  A,  cleviseti  "  to  B.  ana  the  heirs  of  her 
boily.  Hud  for  default  of  surh  is^ne,' 
then  over;  H.  died  in  the  life-lime  of 
A.9  and  ihen  A.  by  a  codicil  confimted 
hi>  i\ill;  hehl  th/t  the  Jieir  of  ii.  look 
n<»tlii»!g,  tiiough  It  wpj  eared  that  A. 
knew  of  the  d*aih  of />'.  and  of  llit 
hiilU  of  her  sOii  before  he  made  th« 
codicil. 

Dvc  d.  Turner  v.  Kelt.  4  T.U.  Cci 


3«  The  codicil  operated  as  a  republican 
tion  of  the  will;  aud  then  it  stood 
thus :  *'  a  devi<ie  to  B.  and  the  heiis 
of  her  body;"  buti^.  being  dead,  the 
device  was  void.  4  T.  R.  6'0l 

4.  A.  g^ve  by  will  his  reuant-ri*;ht  which 
he  held  by  lease  to  AJ„  bnt  mt  to  dis- 
pose of  or  sell  it ;  aud  if  he  refitiye  to 
dwell  there,  or  keep  it  in  his  own  posses- 
sion, then  thdt «/.  /.  $h(»uld  have  his  te- 
nantriglit  of  the  farm.  A.  /.  having 
bt»rr«»wc4i  money  left  the  title  deeds 
with  his  creditor  <is  a  security,  and  con- 
fessed a  judgment  to  secure  the  money ; 
aud  having  also  given  a  judgment  to 
another  creditor  who  issued  an  execu« 
lion  against  him,  the  sheriti'  sold  the 

.  lease  to  the  creditor  with  whom  the 
deeds  were  deposited,  he  paying  the 
debt  of  the  plaintiff  iu  the  execution  : 

,  and  A'  L  having  left  the  premises  aud 
ceased  to  dwell  there  mi  the  day  of 
.  the  execution,  before  tiie  sheriff  en« 
tered  :  held  that  J,  L  the  remainder- 
man  was  entitlc<t  to  enter,  the  estate 
of  y/.  /.  havionr  deierniiued  by  such  his 

ucls.DoedJbbotsonwlJawke.^EAl^Sl 

5.  A,  by  will  devised  all  his  freehold  and 
copyhold  lands,  S:*^.  in  tiust  for  cer- 
tain purposes/andafterwarr^s  purchased 
new  lands;  atid  then  ma<le  a  codicil, 
whertby,  after  reciting  that  he  had 
devised  all  bis  freehold  and  copyhold 
to  the  trustees  named,  he  revoked  the 
same  so  far  as  related  to  two  u{  the 
trustees  uamed,  and  devised  his  said 
lauds,  SfC.  to  the  other  trustees  upon 
the  same  tru»ts,  and  concluded  with 
de.  taring  the  cotlicil  to  be  part  of  his 
wdl:  hehl  that  ^uch  a  republication 
of  the  will  would  not  operate  to  pass 
the  a  fie  repurchased  lands. 

Ly  Struthmore  v.  Uoires.  7  T.  R.  4S2 
G,  Copyhold  lands  punha.sed  after  a  will, 
di^posiiig  of  ail  the  testator's  lands, 
do  not  pa:S  by  the  \iili. 

^/;/7««r  d.  Titcher  v.  Biles, 
ii;23G'.3  li.  K.  IT.  R.4:J5,  «. 
7.  A.  bequeathed  nn>ney  to  trustees  in 
trnt  for  i>.  tdl  she  should  attain  21, 
and  th<'U  to  pay  the  suue  to  her,  and 
if />.  should  iiitt  un  ier  21,  leaving  a 
chi:d  or  chddreu,  tiien  in  trua  for 
such  child  or  chi  dren ;  but  if  jB. 
»h 'uld  die  under  21,  \\ithout  leaving 
any  (hihl  or  children,  then  in  tru.%t 
for  (Vs  three  nieces;  /?.  attaiu ed  2 1» 
muiried,  had  two  (hildieu,  and  dieil 
in  the  life-lime  of  ihe  testatrix  ;  B.'s 
children  took  nothing  h\  the  will. 

Doe  \ .  Braba/U.  1 T.  11.  JoG 
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I.  Deviw  to  Mm'gttfd  (an  only  child) 
for  life,  remainder  to  the  first  son  of 
her  body,  "  if  living  at  the  time  of  her 
death/'  and  the  heirs  male  of  such 
son,  and  for  defiiult  of  such  issue  to 
the  second  son  Mi  her  body,  "  if  ]iv* 
ing  at  the  time  of  her  death/'  and 
the  heirs  male  of  such  second  son,  Spc. 
and  for  default  of  such  issue  male^  re- 
mainder to  A' ;  Margaret  had  one  son, 
who  died  in  her  liie  time,  leaving  a 
ton ;  held  I  hat  Margaret  took  only  an 
estate  for  life,  and  that  neither  her 
son  i*or  arandson  took  any  estate. 
JDoe  d.Radclyffew.Basshaw.GT.fi.5\2 

%  Marriage,  and  the  birth  of  a  post- 
humous child  amount  to  an  implied 
revocation  of  a  will  of  lands  made 
before  marriage. 

Doe  V.  Lancashire.    5  T.  R.  49 

10.  But  the  subsequent  birth  of  a  child 
is  not  of  itself  sufficient. 

Shepherd  v.  Shepherd,  H.  17*^0,  in 
•  DeetHTM  Cammans.    5  T.  R.  49.  5 1,  n, 

31.  A,  by  will  provided  an  annuity  for 
jB.  with  whom  he  cohabited,  and  di- 
rected his  trustee  and  executor  out  of 
his  real  estate,  in  case  he  should  have 
any  child  or  children  hy  B.p  to  raise 
dOOO/.  to  be  paid  to  and  amongst  his 
said  childreny  and  devised  the  remain- 
der of  his  estate  over  to  several  of  hi» 
relatives.  Afterwanlt  he  married  B., 
and  had  several  children  by  her :  held 
that  such  subsequent  marriage  and 
births  did  not  revoke  his  will ;  the 
objects  having  t>een  therein  contem 
plated  and  provided  for. 

Kenehel  v.  Scrafton.     2  E.  R.  530 

1?.  Qu.  Whether  such  implied  revoca- 
tions may  be  rebutted  by  evidence  of 
parol  declarations  of  the  testator  made 
after  the  events  that  he  meant  hb  will 
to  stand.  ib, 

13.  A  dred  intended  to  o|ierate  as  an 
«p|)ointment  of  uses,  but  not  sufficient 
for  that  purpose,  may  have  the  effect 
of  revokuig  a  will,  if  the  party  ap- 
pear to  have  had  that  intention. 

Slme  V.  Pincke.    5  T.  R.  1 24.  310 

14.  A*  seised  in  fee,  agreed  by  marriage 
articles  to  settle  two  estates,  so  as  to 
secure  his  inteuded  wife's  jointure, 
auil  the  portions  of  younger  children, 
and  subject  thereto  upon  his  eldest  son 
in  strict  settlement ;  be  then  devised 
those  e^tites  in  rase  he  should  happen 
to  die  without  bsne,  and  subject  to 
such  juiniure  as  he  might  make,  to 
irijstfes,  for  /JOO  years  upon  certain 
tru:>U»   aflcrw^ards   bv  «rparate  deeds 


of  lease  and  release  be  conreyed  the 
ettates  to  trustees,  and  their  heirs,  hi 
pursuance  of  the  articles,  in  trust  for 
himself  In  fee,  till  the  marriage,  and 
afterwards  for  the  various  purposes  of 
the  marriage  articles,  and  for  default 
of  Issue  of  the  marriage,  and  subject 
to  a  term  for  securing  the  jointure, 
to  the  use  of  himself  in  fee :  he  after« 
wards  married  and  died  without  issue ; 
the  Conrt  of  C.  P.  held  that  the  deed  of 
settlement,  whereby  he  departed  with 
the  whole  estate  devised,  operated  as  a 
revocation  of  the  will,  though  he  took 
back  a  fee  by  the  same  instrument,  and 
though  it  was  consistent  with  the  provi- 
sions of  the  will :  and  it  was  held  {dis^ 
sent.  £yrf,C.J.)  that  it  made  no  difier- 
ence ,  that  with  respect  to  one  of  the 
estates  the  couveyance  in  fee  to  the 
trustees  was  merely  for  the  purpose  of 
creating  a  term  to  secure  his  wife's 
jointure;  and  that  the  settlor  took 
back  the  fee  again  subject  to  that 
term.  Goodtitle  d.  Holfcrd  ▼.  Oiway, 
2  H.  B.  51 6.  (Trial  at  bar).— 1  B.& 
P-  576;' judgment  of  C.  P.  on  the 
special  verdicts— Affirmed  in  K.  B. 

7  T.  R.  399 
16.  A.  having  no  issue,  and  being  te- 
nant in  tail  under  the  will  of  Dr.  G., 
with  remainder  to  B.  and.C.  for  life, 
remainder  to  the  heirs  of  their  bo- 
dies, for  such  estates  and  in  such 
proportions  as  they  or  the  survivor 
should  appoint,  and  in  default  of 
such  appointment,  remainder  to  the 
heirs  of  the  body  of  B.,  with  re- 
mainders over;  made  his  will,  where- 
by, af:er  devising  certain  estates  to 
trustees  to  sell  and  apply  the  pur- 
chase muney  amongst  different  rela* 
tiohs,  and  directing  them  to  sell  all 
other  his  real  estates,  and  apfily  the 
money  to  some  of  those  relatinns ;  he 
gave  5/.  a-piece  to  C.  (who  sur- 
vived jB.)  and  to  D.  the  only  child 
of  B,  and  C,  "  in  consideration  of 
the  ample  provision  made  for  them 
after  my  decease  by  Dr.  G.,  who 
has  by  his  will  devised  to  them 
certain  estates  in  R.,  now  in  my 
posses<<ion,  which,  though  1  could 
DOW  legally  flispose  of,  I  mean 
fully  to  confirm  to  them:  accord, 
ing  to  tlie  intent  of  the  said  will.** 
Af^er  this  A,  suffered  a  recovery, 
and  declared  the  uses  to  himself  for 
lite,  remainder  to  such  persons  and 
for  such  uses  as  he  by  deed,  will,  or 
oMlicil  to  ^e  pro{)erly  attested,  should 
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appoint;  and  for  default  of  such 
Hp)Uiia!nient,  to  C.  for  life,  remain- 
der to  D.  for  life,  with  remainder 
over  in  fee.  After  this  he  made  a 
codicil,  duly  exeeuted,  whereby  he 
confirmed  his  said  will  in  all  respects 
noi  thereby  altered ;  and  after  mak- 
m^  some  alterations  in  respect  of 
olher  properly,  he  declared  such 
codicil  to  be  part  of  his  said  will. 

Held  that  C.  and  D,  took  nothing 
under  the  will  and  codicil  of  A.  in 
the  propel  ty  which  had  belonged  to 
Dr.  G. :  fur  it  did  not  »ppear  thai 
A,  intended  by  his  will  to  devise  the 
pro|>erly  in  question,  but  rather  to 
lei  it  pass  as  it  was  devised  by  the 
will  of  Dr.  G, :  and  his  confirmation 
of  his  will  by  his  codicil  could  not 
carry  it  further. 

But  even  if  he  had  intended  to  ex- 
ercise a  devising  power  by  the  will, 
according  to  the  estates  carved  otjt 
by  D.  G.'s  wi!l  for  C.  and  D.,  yel 
he  yfler^vards  altered  that  intent,  and 
took  a  new  estate  In  the  prenii>es,  bv 
suDering  a  recovery,  the  uses  of  whicL 
were  different  from  those  of  Dr.  G.'s 
will,  reserv'ng  to  himself  a  power  of 
ap]H>!utnient  by  t\eed,  will  or  codicil : 
and  \>hen  he  executed  a  codicil  after- 
wards, coiriirmin^^  his  will  in  all  re- 
ipccts,  except  where  altered  or  re- 
voked by  his  codicil,  and  then  made 
specific  alterations  as  to  other  parts 
of  his  property,  without  reference  to 
his  power,  or  to  the  property  iu  ques- 
tion fHiough  'stich  reference  be  not 
esstnlially  necessary  to  the  execution 
of  a  power,  if  it  plainly  appear  timt 
the  p;irty  means  to  execute  it)  no- 
thing appeared  to  ihcw  lh;*t  he 
iiiei'.iit  to  execute  the  power  by  his 
codicil  coiifiritjiiig  his  will  generally, 
>uppoHnir  it  could  t:ike  eHcxt  through 
tlie  medium  of  such  a  will. 
Laner  IVilhhis.MAOG.  3.  JOr.U  «2t  1 
17.  A  testator  liiuing  devi-e<l  his  liuids, 
snffiMcd  a  recovery  thereof,  in  \^liirh, 
as  well  us  in  the  detd  to  make  a  tcuiint 
to  the  piecipe,  the  ttn.uit  was  c.illed 
Edward,  his  real  name  b'Ir.g  Kd- 
mund:  in  ejectment  by  the  heir  at 
law  against  the  devisees,  the  Court  of 
C,  P.  held  that  the  recovery  was  good 
by  Estoppel  against  the  testator  and 
all  persons  claiming  under  him,  and 
that  the  will  therefore  was  1  evoked 
thereby.  Doe  d,  Lus/iington  v. 

Landaff  (Bp.J  2  N.  R.  4^1 


18.  One  devised  his  personal  estate  to  A» 
and  his  real  estate  to  JB*.  and  after ^/s 
deaths  the  devisor  having  acquired 
other  real  property,  some  by  devise 
and  some  by  purchase,  he  made  a 
second  will,  disposing  by  name  of  his 
after-acquiied  testamentary  estate  to 
C,  and  then  added,  *'  A$  to  therest  of 
my  real  and  personal  estate^  I  intend  to 
dispose  of  it  by  a  codicil^  hereafter  to  ht 
made  by  this  my  vnlL'*  This  is  no  re- 
vocation of  the  first  wiiU  whether  con« 
sideriug  that  he  meant  to  include  the 
same  property  therein  devised:  be- 
cause  it  is  a  mere  declaration  of  an  in* 
tent  to  dispose  of  it  in  future ;  and  non 
constat  that  such  disposition  would  be 
inconsistent  with  the  first  will ;  or  consi- 
dering that  he  meant  only  to  include 
his  after-ptirchased  property  not  before 
devised,  and  his  personal  estate,  the  be* 
quest  of  which  had  lapsed  by  the  death 
of  A.    Thomas  d,  Jones  df  al.  v.  Evans » 

2  £.  R,  488 

19-  If  a  testator  having  executed  a  de- 
vise of  lands  in  the  presence  of  three 
witnesses.to  two  persons  as  joint  tenants 
in  fee,  afterwards  strike  out  the  name 
of  one  of  the  devisees  and  there  be  no 
republication,  the  erasure  will  only 
operate  as  a  revocation  of  the  will  jvro 
tanto,  Larkins  v.  Larkins. 

3B.&P.  16.  109 

20,  Where  one  devised  lands  to  two  trus- 
tees, and  he  afterwards  struck  out  the 
name  of  one  of  those  trustees,  and  in- 
serted the  names  of  two  others ;  leav- 
ing the  general  pnrposes  of  the  trust 
unaltered,  though  varying  in  certain 
particulars:  and  did  not  republish  his 
will :  held  that  his  intent  appearing 
to  be  only  to  revoke  by  the  substitu- 
tion of  another  good  devise  to  other 
tru^tej  s ;  iis  such  new  devise  could  not 
tnke  effect  for  wiuit  of  the  proper  re- 
quisites of  the  statute  of  frauds,  it 
should  not  operate  as  a  revocation ;  or 
at  mo^t  it  could  only  operate  as  a  re- 
vocation pro  tantOf  as  to  the  trustee 
whose  name  was  obliterated ;  leaving 
the  devise  good  as  to  the  old  trustee 
^\ho^e  name  was  retained.  Short  d, 
Gaylrellw  Smith  Sc  al.     4  E.  R.  419 

21.  Under  a  devise  to -/I.  for  life;  re- 
nraitider  to  trustees  to  preserve  con* 
tingent  remainders ;  remainder  to  the 
first  and  otiitr  sous  of  A.  successively 
in  tail  male ;  with  like  remainders  to 
B,  and  his  sons ;  with  remainder  to 
the  right  heirs  male  of  A.  for  ever: 
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these  la^t  words  are  words  of  limita- 
tion, and  not  of  purchase^  iiotwitli- 
standing  the  prior  estates  given  to  the 
sons  of  A.  and  their  issue  male,  which 
are  not  of  themselves  sufficient  to  in- 
dicate an  intention  In  the  testator  to 
use  those  words  differently  from  their 
legal  signification;  particularly  as  such 
wunis  might,  in  certain  eventst,  operate 
to  advance  the  general   intent  of  the 
testator,  and  let  into  the  succession 
som?  male    descendants  of  A.^  who 
might  be  excludeti  from  taking  under 
the  prior  limitations  to  his  first  and 
other  sons  in  tail  male.    And  such  ul- 
timate limitation  to  the  heirs  male  of 
^.,  to  whom  a   precedent  estate  for 
life  was  given,  operating  to  give  him 
an  estate  in  tail  male  in  remninder, 
such  devise  lap«cs  by  his  death  before 
Ihe  testator.    Doe  d.  Albemarle  (E.) 
Vi  Colt/CGT.   1  i  E.  R.  .518 
22.  A  devise  of  all  the  rest  and  residue 
of  the  testator's  estate  in  the  manor 
and  lands  of  B,,  drc.  not  already  set- 
tled on  his  eldest  son   S.'s  marriage, 
(except  those  parts  of  it  before  devised 
ta  his  second  son  HJ),  together  with 
all  remainders  and  reversions  of  the 
said  lands  settled  on  the  said  marriage, 
to  his  eldest  son  5./and  the  heirs  oi 
his  body ;  and  for  default  of  issue  of 
S.,  then  his  said  entire  estate  of  B,  to 
his  son  //.  in  tail,   with  remainders 
over;  lapses  by  the  death  of  S,  in  the 
lifetime  of  the  testator,  and  the  resi 
duf  passes  to  //.   immediately   on  the 
death  of  the  testator,  though  .S.  It  ft 
issue.  IVhite  v.  JJ'amir  d,  U  hiU 

11  E.  R.  ;>il,  «. 

DILAPIDATIONS. 

1.  An  acl'On  on  the  case  for  dilapida'.iou!} 
of  a  prebendai  house  may  be  main- 
tained by  a  succeeding  prebendary 
against  \m  preder^ssor. 

Radciiffe  V.  Z>  0///y.    -?  T.  R.  630 

2.  The  slatules  of  ihe  church  of  £li/  pro- 
vhlc  that  the  receiver  shall  rcquiVe  the 
prebcndarit-s  to  repair  their  hou$e» 
when  necessary,  and  upon  their  de- 
fault to  repair  them  at  their  costs,  bui 
the  nintcriais  are  to  be  supplied  out  of 
the  funds  belonging  to  the  church, 
and  the  charges  of  tlie  workmahship 
only  are  to  be  borne  by  the  prebenda- 
ries; on  a  question  whether  a  sue 
ceediiit;  prebendary  should  recover 
against  bis  predecessor  the  full  estimate 
o  repairs  wanting;  or  the  amount 
itf  the  wjikmauihip  only ;    the  court 


DISTRESS. 

thought  it  reasonable  that  he  should 
recover  the  amount  of  the  workman- 
ship only ;  and  held  th:it  the  church 
were  still  bound  to  supply  the  mate- 
rials. 2T,  R.  630 
3.  Where  successive  rectors  had  been  in 
posse>sion  of  land  for  above  fifly 
years  past ;  but  in  an  action  for  cHla- 
pidations  brought  by  the  present  against 
the  late  rector,  it  appeared  that  the 
absolute  seisin  in  fee  of  the  same  land 
was  in  certain  devisees,  since  the  stat. 
9  G.  2.  c.  o6.  and  that  no  convey- 
ance was  enrolled  according  to  the 
first  section  of  that  act,  nor  any  dis- 
position of  it  made  to  any  college,  &cc, 
according  to  the  4th  section ;  held 
that  no  presumption  could  be  made 
of  any  such  conveyance  enrolled, 
(which  if  it  existed  the  party  uiight 
liave  shewn,)  and  consequently  that 
the  lector  had  no  title  to  the  land: 
as  the  statute  avoids  all  other  grants, 
&c.  in  trust  for  any  cliaritable  use 
made  otherwise  than  is  thereby  di- 
rected; althoug;h  in  fact  it  appeared 
that  one  of  those  devisees  was  the  then 
rector,  and  that  the  title  to  the  rec- 
tory was  in  Baliol  College,  Oxford, 
Wright  v.  Smphies.  10  E.  R.  409 

DISCONTINUANCE  of  ESTATE. 

In  order  to  discontinue  an  estate  tail,  it 

is  neces'urv  that  the  party  discontinu* 

ivii  sb.ould  be  acluullv  seised  by  furce 

of  llic  tntail.  Driver  d.  Burton 

V.  Ilussei/  ^-  ill.     1  H.  B.  v09 

DISTRESS. 

1.  Implements  of  trade  may  bedistntined 
for  rent  it  the}  Ijc  not  in  actunl  use  »t 
the  time,  and  ii'  liiere  be  no  other  suf- 
iiiient  di-^lress  on  the  premises. 

Gorton  v.  Ful Liter,  4  T.  R.  ^o5 
So  may  beasts  of  the  plou^^h  un<ler 
the  same  cifcunisiaiiccs.  4  T.  R.  ^65 
But  things  afiixed  to  the  freehold, 
such  as  an  anvil  or  miU-btone,  catmol 
be  dishaiued.  4  T.  R.  505 

A  horse  cannot  he  di>tv;)iiied  damage 
feasant,  if  lh»ne  be  a  ritier  u})on  him. 

Storey  V.  Rubinbon,^  (^  T.  R.  1 38 
Things  dtilivered  lo  persons  exercising 
their  trade,  such  as  cloth  in  a  tailor  s 
shop,  arc  not  di^trainable. 

Simpson  v.  Harcourt,   4  T.  R.  569 
6.  A  landlord  may  distrain  for  the  rent 
of  ready  furnished  lodgings. 

un  kn  V.  Andtrton.  2  N.  R.  224 
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DISTRESS. 

7*  The  five  days  allowed  before  a  distress] 
can  be  sold,  are  inclusive  of  the  day  | 
of  sale. 

Wallace  v.  King  S^al.  1  H.  B.  13 

8-  A  terre-tenant  holding  under  two  te- 
nants in  common,  cannot  pay  thewhole 
rent  to  one  after  notice  from  the  other 
not  to  pay  it ;  and  if  he  do,  the  other 
tenant  in  common  may  distrain  for 
bis  share. 
Harrison  v.  Bamhif,     5  T.  R.  246 

9.  Wiiere  the  lessee  of  lands  dies  before 
the  expiration  of  the  term,  and  his 
administrator  continues  in  pos!»ession 
during  the  remainder,  and  after  the 
expiration  of  It.  a  distress  may  be  taken 
for  rent  due  for  tl»e  whole  term  ;  under 
statutes  32  H.  8  c.  37.  h  8.  An.  c.  14. 
Braithwaitew CovkseyS^al,  \  H.  B.465 

10.  A  tenant  holding  over  after  the  ex- 
piration of  his  term  omnot  distrain  the 
landlord's  callle  Which  wore  put  upon 
the  premises  by  way  of  taking  pos- 
session. Taunton  v.  Costor.  7  T.  R.  43  i 

11.  A  custom  that  a  tenant  may  leave 
his  away-going  cr9p  in  the  barns,  «!^c. 
of  the  farm:  for  a  certain  lime  after 
the  lease  is  expired,  and  he  has  quitted 
the  premises,  is  good  :  and  the  land- 
lord may  distrain  the  corn  so  lefr^  for 
rent  arrear,  after  mx  months-  have  ex- 
pired from  the  determination  of  the 
term,  notwithstanding  the  stat.  8  Ann. 
c.  14.  §  6.  7- 

Bearen  v.  Delakaj/ Seal.    1  H.  B.  5 
And  see l^tvisy. Han-is^.  P.  I  H.B.7,«. 

12.  One  warrant  of  distress  for  tlie 
amount  of  several  duties  imposed  by 
difff  rent  acts  of  parliament,  each  giv- 
ing a  power  of  distress,  is  legal. 

Patchett  V.  Bancroft.    7  'i'.  R.  3^7 

13.  The  juHwment  of  the  commissioners 
of  land-tax  on  appeal  is  conckisive  in 
an  action  of  trespass  brouirht  against 
the  officer  for  levying  under  a  warrant 
of  distress.  7  T.  R.  367 

J  4.  Commissioners,  under  an  act  of  par- 
liament, direitini;  them  yearly  and 
every  year,  to  rate,  charge,  tax,  and 
assess  certain  lands  for  a  certain  num- 
ber of  years,  having  omitted  to  make 
any  rate  or  assessment  for  several  y«irs, 
at  length  made  an  assessment  for  one 
year,  and  added  it  to  the  arrears  of 
the  past  years,  and  levied  for  the  as 
sessment  so  nrade,  including  such  ar- 
rean ;  held  that  no  arrears  could  b'> 
due  for  the  years  respecting  which  no 
assessment  had  been  made,  and  that  the 
distress  was  therefore  bad. 

Newton  V.  Young.  N.  R.  1 87 
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The  moiety  of  a  penalty  being  given 
by  stat.  22  G.  3.  c  4^,  to  the  trea- 
surer of  a  county,  riding,  or  division; 
held  that  the  word  division  docs  not 
apply  to  small  districts,  such  as  the 
Cinqoe  Port  of  Seaford  in  Sussex  ;  but 
must  be  construed  with  reference  to 
count  If  and  riding,  and  means  some- 
thing  analogous  to  them. 

Evans  q.  t,  v.  Stevens,  4  T.  R.  224 
Neither  can  it  be  applied  to  the  dif- 
ferent parts  of  a  county  in  which  the 
magistrates  act  under  one  general  com- 
mission, but  for  the  convenience;  of 
the  county  adjourn  the  Quarter  Ses- 
sions from  one  part  of  it  to  another, 
and  appoint  a  separate  treasurer  for 
each.  Evans  q.  t.  v,Stevens.  4  T.R.  459 
.  It  is  only  applicable  to  the  legal  divi- 
sions in  Lincolnshire,  where  there  are 
separate  commissions  of  the  peace,  and 
separate  sessions  in  the  different  divi* 
sious  of  the  county.  4  T.  R.  462 

DOCKS. 

,  The  Stat  3.9.  40  G.  3.  c.  69.  §  184. 
directs  that  the  West  India  Dock  Com* 
pany  shall  sue  in  the  name  of  ilitir 
treasurer,  in  all  actions'  by  or  on  be*- 
half  of  the  Company,  and  that  he  shall 
be  sued  for  tlie  recovery  of  any  claim 
or  demand  upon,  or  of  any  damages 
occasioned  by  the  Comp<iny:  and§  \S5, 
after  extending  the  protection  of  tjie 
stat.  24  G.  2.  c.  44..  for  privileging 
Justices  of  the  Peace  in  actions  brought 
a<:!ain8l  them   as  such,  to   the  Lord 
Mayor  and  Aldermen  of  London  act- 
ing under  this  act,  beytnid  the  limits 
of  the  city  ;  directs  that  "  no  action 
shall  be  cbmmenced  against  any  per- 
son or  persons  for  any  thing  done  in 
pursuance  or  under  colour  of  this  act^ 
until  after  14  days'  notice  in  writing, 
or  after  tender  of  amends,"  &c.     The 
Court  of  K.  B.  held  that  the  treasurer 
is  a  person  within  the  protection  of 
the  said  clause :  and  being  sued  for  aa 
act  done  by  the  Company  which  in« 
duced  an  injury  to  the  plaintiffji,  was 
entitled  to  such  notice  before  the  ac- 
tion brouuht.  The  notice  is  necessary 
in  actions  for  trespasses  or  torts,  but 
Qtt.  whether  in  assumpsit. 
Wallacey.  Smith,  Tr.  of  W.  1.  Dock  Co. 

5£.R.  lis 
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2.  The  Stat.  59-40  Geo,  3.  c.  69^  §  137- 
gives  to  the  IVest  India  Dock  Company 
certain  rates  and  duties  for  all  goods 
imported  from  the  West  Indies  which 
shall  be  landed,  &c.  from  on  board 
any  ship  entering  into  and  using  the 
docks;  which  rates  are  directed  to 
be  '*  accepted  for  the  use  of  the 
docksy  and  the  quays,  wharfs,  and 
cranes,  and  other  machines  belong- 
ing thereto,  and  the  land-waiters' 
fees  on  account  of  such  goods  after 
being  unshipped,  and  all  charges  and 
cxpeiises  of  wharfage,  landing,  hous- 
ing, and  weighing  such  goods,  and 
of  such  cooperage  as  the  same  may 
want  after  being  unftfaipped,  and  all 
rent  for  warehouse  room  for  twelve 
weeks,  and  all  ehargts  of  delieering 
the  same  from  the  said  warehouses" 
The  latter  words  include  a  delivery 
of  the  goods  into  lighters  in  the  docks, 
ms  well  as  an  immediate  delivery 
from'  the  warehouses  into  lan<i  car- 
riages placed  under  the  cranes  of  the 
warehouses;  although  for  the  pur- 
pose of  such  delivery  into  lighters  it 
be  necessary  to  put  the  goods  upon 
trucks,  in  order  to  carry  thein  across 
the  quay. .  and  afterwards  to  crane 
them  into  the  lighters.  But  it  seems 
that  if  tlie  owner  require  any  work 
to  be  done  upon  the  goods,  ultra  the 
mere  transitus  of  them  from  the 
warehouse  to  the  lighter,  the  Com- 
pany are  entitled  to  an  extra  com- 
pensation, to  be  settled  by  convention 
between  the  parties,  as  in  other  cases 
ont  of  the  act. 

Harden  v.  Smith.    8  £.  R.  16 

d«  The  compensation  clause,  §  1 2 1 .  of  the 
Stat.  39-40  G.  3.  e.  69.  directing  that  in 
f*ase  any  ws^rehouses.  Sic.  (used  fur 
holding  West  India  produce  before 
that  act)  should  be  rendei'ed  less  valu- 
able by  reason  of  the  West  India  trade 
being  diverted  therefrom  by  the  then 
Intended  West  India  dockland  works, 
f  ban  they  were  before  the  passing  of  the 
act ;  or  in  case  the  yearfy  or  other  re- 
ceipts of  Chriefs  hospital  should  be 
thereby  lessened ;  the  owners  of  soch 
irarehouseSf  &c.  and  the  governors  of 
the  hospitel  shoi^lcl  be  compensated 
(thereby  putting  such  owners,  and  go- 
vernors on  tbe  same  footing),  must  be 
construed  vrith  reference  to  the  pearl^f 
profits  made  of  the  premises  antecedent 
to  the  passing  of  the  act ;  and  the 
^ue  of  such  warehouses  cannot  be 
evidenced  by  ^e  yearly  profits  made 


between  the  passing  of  the  art;  and 
the  opening  of  the  dorks,  by  whicii 
latter  the  loss  was  occasioned. 
Manning  v.  Commissioners  of  Com- 
pensation under  the  West  Indifr. 
Dock  act.    9  £.  R.  165 

4.  Under  tlie  Bristol  Dock  act  43  G.  3. 
c.  140.  which  gives  compensation 
where  by  means  of  the  Dock  woik.«, 
damage  may  be  done  to  any  heredita- 
ments, or  they  may  be  rendered  less 
valualile  thereby,  no  compensation  is 
due  to  the  owners  of  a  brewery  for  a 
loss  arising  to  them  in  their  business 
from  tlie  deterioration  of  the  water  of 
a  public  river,  from  which  the  brewery 
had  before  been  supplied;  the  use 
of  the  water  having  been  common  to 
all,  and  not  claimed  as  an  easement  to 
a  particular  tenement;  the  only  re- 
medy for  such  injury  is  hy  indictment, 
which  was  taken  away  by  the  act. 

R.  V.  Bristol  Dock  Co!  12  E.  R.  4^9 

5.  Under  the  Liver(H>ol  clock  arts,  8  Ann 
c.  12:  2.  G.  3.  f.  8G.  tonnage  duties 
are  payable  on  all  vessels  sailing  with 
cargoes  outwards  *or  inwards,  accord- 
ing ti>  several  descriptions  of  voyages, 
one  being  to  and  from  America  <;ene^ 
rally,  so  as  no  ship  shall  be  liable  to 
pay  more  than  once  for  the  same  voy- 
age, out  and  home :  a  voyage  out  front 
Liverpool  to  Halifax  iaNnrth  America, 
where  the  ship  delivered  a  cargo  and 
took  in  another  for  Denierara  in  South 
America,  and  from  thence  returned 
witli  a  new  cargo  to  Liverpool ;  was 
held  to  be  all  the  same  \oyage  out  and 
home,  and  chargeable  only  with  one 
rate,  Gildarty.  Gladstone,  I  lE.R.  6/5. 

2W.  P.T.  97:    12E.  R.  439 
().  The  devisee,  and  not  the  executor, 
of  rhe  owner  of  premisses  deteriorated 
by  dorks,  is  entitled  to  compensation' 
fur  damages  to  the  iuheritance  of  pre- 
mises in  lease.  /{.  v.  London 
Dock  Commissioners.     12  E.  R.  477 
7>  The  owner  of  a  homeward  bound 
ship  entering  tbe  West   India  docks 
in  so  leaky  a  state  as  to  require  un* 
loading  and  assistance  without  waiting 
}ier  regular  turn,  is  liable  to  pay  all 
extra  exfieoses. 
BlackeU  Sf  al.  v.  Smith.  1 2  E.R  5 1 8 
8.  Where  the  private  pro^ierty  of  Docks 
is  by  consent  of  the  owners  invested 
witli  a  public  interest  or  privilege  for 
the  benefit  of  the  public,  the  owners 
must  h  jld  it  siibject  to  the  rights  of  the 
public. 
Allnuit  ^  alf  y,  Inglis.  12  £.  R.  527 
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DOMICILE.  ] 

1.  Personal  property  follows  the  person 
of  the  owner,  and  in  case  of  hi^  decease 
must  Iks  distributed  according  to  the 
Jaw  of  the  country  in  which  he  was 
domiciled  at  the  time  of  his  death, 
without  regard  to  the  artual  situs  of 
the  property.  Rntee  v.  Bntce,  Dom. 
Proc.  April  17^)0.  2  B.  &  P.  229,  n. 

2.  A  person  born  in  Scotland  havinrj 
gone  out  to  Lidia  in  the  service  of  the 
Kast  India  Company,  and  having  di(<l 
there,  it  was  held  that  India  was  the 
place  of  his  domici(e.  ih.  ,> 

3.  For  the  place  wh<^re  a  man  is,  shall 
prima  facie  be  tdken  to  be  the  place 
of  his  domicile.  ih. 

At.  But  if  such  person  had  gone  lo  India 
in  the  king's  service,  cr  for  any  tem- 
porary purpose,  it  seems  that  tlie  do- 
micile of  his  birth  would  not  have  been 
altered.  ib. 

5.  Mere  intention  to  return  to  his  native 
conntry  at  some  future  period,  is  not 
suthcient  to  prevent  the  change  of  do- 
micile if  the  person  die  liefore  sucli  in- 
tention be  ptit  in  execution.  ih. 
(And  see  Bauon  and  FbmmeII.  13.) 

DONATIVE. 

1.  Qn. — How  far  the  nat'ire  of  a  dona- j 
ti\e  is   chunked  l>y  having  been  aug- 
mented by  Qtieen  Anne\  b<Muity  1 
72.  V.  Bishop  of  Chester,     I  T.  U.  397 

2.  In  the  case  of  a  donative,  the  parly 
is  in  full  possession  immediately  on  tin 
nomination, and  may  maintain  an  action 
for  monev  had  and  received  ajjainst 
any  person  who  receives  the  renls  and 
profits.  I  T.  U.  403 

DOWER. 

1.  Dower  is  due  of  mines  wrought  dur- 
ing the  coverture,  whether  by  the 
husliaiid,  or  by  lessees  for  years ;  whe- 
ther  pnying  pecuniary  rents,  or  renls 
lit  kind ;  and  whether  the  mines  are 
under  the  husband's  own  land,  or 
have  been  absolutely  t^rauted  lo  him 
to  take  the  whole  stratum  in  the  land 
of  others. 

Stottghtonv.  Leigh.  1  W.P.T  40? 

9.  If  land  assigned  for  dower  contain  an 
open  mine,  tenant  in  dower  may  work 
it  for  her  own  benetit.  ib, 

3.  Dower  may  be  assigned  of  mines,  either 
collectively  with  oUier  lands,  or  separ- 
rately  of  thenfeelves.  It  shall  be  as- 
figned  by  metes  !|nd  bounds,  if  prac- 


ticable ;  otherwise,  either  by  a  pro- 
portion of  the  profits,  or  separate 
alteniate  enjovment  of  the  whole  for 
short  prcjportionate  periods. 

1  W.  P.T.  142 
.  If  the  heir  being  of/w///7^tf  assign  ex- 
cessive dower,  he  has  no  remedy  at  law ; 
but  if  the  sheriff  assign  excessive  dower 
the  heir  may  have  a  scire  facias  to 
obtain  an  a;>signment  de  novo ;  or  if 
the  heir  under  op^e  asMjjfn  excessive 
dower,  he  may  have  relief  bv  writ  of 
admeasurement  of  dower.  ih, 

.  A.  sei^ed  in  fee,  devised  to  B,  his  son 
for    life,   remainder    to  the   heirs  of 
his  body  in    tut,    remainder  to    his 
own  three   dau<;hters  and  their  heirs  ; 
on  the  death  of  A,^  B.  entered  and 
became  seised  of  all  A!^  lands,  and 
by  deed  between  himself  and  his  mo- 
ther, assi'»ned  to  her  the  possession  of 
a  third   part  of  all  the   premises,  to 
hohl  to  her  and  her  assigns  for  her 
life,  as  if  she  had  been  in  possession 
of  the    sarvte   by  virtue  of  a  writ  of 
dower,  and  appointed  C.  and  D.  at- 
t«»rnies,  to  enter  and  give   livery   and 
seisin  of  one  full  third  part ;  and  the 
indorseii»entof  the  deed  stated,  that  C* 
and  D.  deliverer!  seisin  of  all  the  pre- 
nii'ses  to  the  mother,  to  hold  according 
to  the  uses  and  intentions  of  the  c\t^^, 
J?.'s  mother  having  become  sfisedof 
an  undivided   third    part   <»f  all    the 
lands,  and  durini»  her  life,  B  levied  a 
fine  sur  cenn^ance  de   droit  come  ceo, 
with    proclamations,   of  the  whole  of 
the  premises,  and  suffered  a  recovery, 
and  died  leaving  no  issue,  but  having 
devised  away  all  the  lands  <»f  A.  to  a 
stranger :  the  Court  of  C.  P.  hi-ld,  that 
the  ^ve^  between  B.  and  his  mother, 
and  the  livery  made  thereon,   was  a 
good   assignment  of  dower   to  her ; 
and   therefore  the  fine  and  recovery 
sufiered  by   i?.,  and  non-claim  within 
five  years  after  the  death  of  jB.,  did 
not    bar  the   remainder    in  fee  to  the 
diuighters   of  A»    in    that   one-lhiid 
part  which  B\\  nufther  h«d  in  dowry 
at  the  time  of  such  fiuc  and  recovery. 
Rowe  V.  Power,  ^c.,  in  eiTor.  2  N.  R.  1 

DYER'S  Reports. 

The  marginal  note^  in  Di/er*^  Re;  orts 
are  good  HUthoritie<,  being  written  by 
Ld.  Ch.  Justice  Tt^by,  Milwardv. 
Thatcher,  jht  Bulier,  J.     2  T.  R.  8i 
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EAST  INDIA  COMPANY. 

1.  The  sales  of  the  East  India  Coropaoy 
being  subject  to  a  regulation  that  any 
buyer  not  making  good  the  remainder 
of  his  purchase  money  on  or  before 
thedaylimitcd  for  such  payment  should 
forfeit  the  deposit,  *'  and  should  be 
rendered  incapable  of  bayir.^  again  at 
any  future  sale,  until  he  should  have 
given  satisfaction  to  the  Court  of  Di- 
rectors:" held  that  the  term  satikfac- 
tion  must  be  considered  to  mean  pecu- 
niary compen<iation  for  the  non-per- 
formance of  his  agreifmeut  to  pny  on 
the  appointed  d^iy,  and  that  a  buyer 
having  made  default  on  the  day,  but 
afterwards,  within  a  future  thiie  given 
to  him  by  the  Company,  paid  the  re- 
mainder of  the  purchase  iiioney  with 
interest,  miglit  maintain  an  action 
against  the  Company  for  refusing  to 
allow  him  to  become  a  bidder  at  theii 
sales,  such  sales,  being  by  9  <&  1 0  W, 
3.  r.  44.  §  69'  decljired  to  be  public 
and  open  sales.  Eaglelon 
V.  East  India  Company,  3  B.  ^  P.  55 

2.  Quere^  Whether  since  the  passing  of 
18  G,  3.  c.  2().  which  regulates  the 
deposits,  forfeitures,  and  incapacitie^i 
of  bidders  at  the  tea  sales  of  the  East 
India  Company,  the  Company  can 
miike  or  enforce  any  rather  regulations 
sttlectiug  those  sales  than  such  as  the 
act  of  parliament  has  cnacid  ?         t^. 

KJIXTMRNT. 
I.  Title  of  the  fi'ssor, 

1.  In  ejectment  the  legal  title  mu«>t  pre- 
vail. See  Doe  d,  Hodsdtn  v.  Staple 
«i.  T.Jl.  6S4.:  Goodtitte  d.  Jones  w 
Jones,  7  T.  U.  47  :  see  also  8  T.  11.  C; 
12?  :  Hoc  d.  Ehtrall  4'  ol,  v.  Ia)icc  Sf 
at.     1  H.  B.  447  ;  «nH  6  li.  R.  38,  39 

5.  Nor  is  Iheie  any  dilVerence  in  this  re- 
sj'^'cl  between  the  ease  of  an  ejectment 
h) ought  by  a  trustee  against  his  cestui 
que  /itisl  an<l  an  eject ntent  brought  by 
any  other  person. 
Roe  d.  Rcade  v.  Readc.      8  T.  R.  ]  2 : 

3.  A  possession  of  crown  laud,  commenc- 
ing at  least  63  years  s'Dce  by  encroach- 
ment nn  the  crown  in  the  lime  of  the 
lessor  of  tiie  plaintift  V  father,  main- 
tained by  the  father  till  his  death,  19 
years  si  wee,  and  afterwards  continued 
for  two  years  by  hxa  widow,  when  the 
defendant  ot)tained  the  possesi»ion, 
would  be  sufficient  evidence  for  the 
jury  to  presume  a  "grant  from  the  crown 
to  the  les!>or's  father,  if  the  crown  were 
capable  of  making  such  a  grant:  in 
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order  to  support  a  demise  in  ejectment 
from  the  eldest  son  and  heir  of  such  first 
possessor,  against  the  defendant,  who 
had  no  apparent  title,  and  whose  pos- 
session was  not  defended  by  the  crown 
nor  found  to  be  by  licence  from  it. 

But  it  appearing,  upon  a  second 
trial,  that  by  the  stat.  20  Car.  9.  c*  3. 
all  future  grants  of  land  by  the  crown 
in  the  forest  of  Dean,  within  which  the 
land  in  question  lay,  were  avoided, 
and  consequently  no  presumption  could 
be  made  of  a  valid  grant ;  the  lessor  of 
the  plaintiff,  who  can  only  recover  in 
ejectment  by  the  strength  of  his  own 
title,  was  held  not  entitled  to  recover 
even  against  a  stranger,  whose  posses- 
sion, adverse  to  him,  was  not  defended 
by  the  crovni:  And  this,  notwithstand- 
ing  a  part  of  the  premises  was  first 
held  by  the  lessor's  father  60  years 
since;  and  by  the  stat.  9  G.  3.  c.  l6» 
the  suit  of  the  crown  is  barred  after 
a  continuing  adverse  possession  for 
60  years  under  the  original  trespasser: 
For  from  the  death  of  the  father,  19 
years  since,  the  possession  was  adverse 
to  his  heir,  the  lessor  of  the  plaintiff; 
or  at  least  the  defendant's  possession 
for  the  last  17  years  was  adverse;  and 
the  act  of  Geo.  3.  does  not  give  a  title 
to  the  fir>t  wi  ongful  possessor  and  those 
claiming  under  him,  but  only  bars  the 
remedy  of  the  crown  agiiinst  them  affer 
60  years  continued  adverse  possession 
by  iLcm  ;  and  as  it  dots  not  repeal  the 
Stat.  20  Car,  2.  c.  3.  uo  presumption 
of  a  grant  to  legalize  the  possession  of 
the  lessor's  father  for  the  first  41  years, 
on  which  alone  the  le^^sor^s  claim  could 
be  founded,  can  be  made  against  that 
statute.  And  the  juiy»  it  seems,  may 
presume  that  theposessionof  the  les- 
sor's father  for  tlie  first  41  years;  and 
that  of  the  defendant  (adverse  to  the 
heir)  for  tiie  last  17»  were  both  legally 
hohien  by  the  licence  f>f  the  crown. 

Goodtitle,  rf.  Parker, 
V.  Baldwin.     1 1  £.  R.  488 
The  trustee  of  a  term  not  having  no- 
tice c»f  ati  agreement  for  a  lease  before 
the  grant  of  the  term,  may  maintain 
an  ejectment  against  the  tenant  in  pos- 
sessioi  I  u  nd e r  t  he  a gree men t.  Goodtitir 
d.  Est  wick  V.  H^y.     1  T.  R.  735 
One  having  devised  a  leasehold  estate 
after  the  decease  of «/.  K.  &c.  to  T.  C. 
for  life,  remainder  to  any  child  he 
nn'ght   have,  and   his  executors,  &c. 
for  everi  upon  coudilitn  that  id  cast 
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Uie  said  T.  C  shall  die  an  infant  un-| 
inHrried  and  without  issue,  the  pre* 
ini^es  to  go  over  to  IV.  G.  See,  The 
Court  of  K.  B.  held  that  though  the 
devise  of  a  lerm  for  life,  with  a  cou- 
tingeot  remainder  over,  will  in  general 
only  entitle  the  first  taker  to  a  life  es- 
tate, if  the  remainder  over  do  not  take 
effect,  and  the  residueof  the  term  will 
go  to  the  personal  representative  of  the 
testator ;  yet  the  testator's  intent  ap- 
pearing to  be  to  dispose  of  the  whole 
from  his  executors,  the  lessors  of  the 
plaintiff,  who  claimed  under  hi-s  will, 
were  entitled  to  recover  aOer  the  death 
of  T.  C  without  issue.  Doe  A.  Everett 
if  al.  V.  Cooke  Sf  al.  7  E.  R.  26'9 
'£.  A,  devises  copyhold  lands  to  trustees 
in  fee  (who  are  to  be  renewed  from 
time  to  time)  in  trust  that  the  rents 
and  protils  shall  for  ever  afrerwards 
be  disposed  of  to  certain  charitable 
jmrposes:  and  directs  that  !lie  rent  of 
the  said  copyhold  lands  *'  should  never 
he  improved  or  raised^  but  continue  at 
1 1/.  per  annum,  and  that  B.,  who  \ra» 
tenant  of  the  said  copyhuld  lands  atul 
his  children  and  posterity  which  shall 
succeed,  should  never  be  put  forth  or 
front  the  same,  but  always  continue  the 
possession,  paying  the  rent  of  11//' 
neither  B.  nor  his  descendants  were 
ever  admitted  on  the  Court  Rolls.  If 
B,  took  any  estate  it  was  an  equitable 
estate  tail.  Roe  d.  Eberall'S)^  al, 

V.Lowe  6s- al.  1  H.B.4+7 

7.  But  the  interest  of  jK.  (whatever  it  w:<s) 
will  not  prevent  the  trustees  from  re- 
covering in  ejectment,  though  the  re^l 
has  been  regularly  paid.     1  H.  B.447 

B.  An  equitable  estate  tail  of  a  copyhold 
cannot  be  barred  by  the  devise  alone 
of  the  tenant  in  tail.  1  II.  B.  44-7 

9.  Quere^  whether  such  estate  tail  wouUl 
be  barred  by  a  lease  made  by  the  tenant 
in  tail  for  a  long  term,  ejr.  gr.  for  COOO 
years?  ill.  B.447 

10.  But  clearly  where  such  lease  isattend- 
.    ed  with  doubtful  or  suspicious  circuin- 

fftances  it  shall  not  prevent  the  trustees 
from  recovering  in  eject  men  t  against 
the  lessee.  I  H.  B.  41-7 

1 1.  Nor  is  it  an  objection  to  the  title  of 
the  trustees,  that  from  the  time  of  the 
original  devite  of -.4.  to  a  certain  pn*iod, 
the  former  trustees  do  not  anpear  to 
have  been  admitted  on  the  rolls  of  the 
manor,  if  there  have  been  rej^ular  sur- 
renders and  admittances  for  a  consi- 
derable time  (ex.  gr.  for  above  40 
years)  since  that  period:  for  it  will  be 
presumed  Uiat  surrenders  and  admit- 


tances were  regularly  made  before  that 

period;  especially  as  the  rent  has  been 

regularly  paid.  1  H.  B.  447 

12.  The  trustees  under  a  turnpike  act 
having  demised  to  one  of  several  mort- 
gagees, such  proportion  of  the  tolls 
arising  fiom  the  road  and  of  the  toll- 
houses and  toll  gates  for  collecting  the 
same,  as  the  sum  advanced  by  him 
bore  to  the  whole  suui  raised  on  the 
credit  of  the  tolls,  the  mortgagee 
brought  ejectment  for  the  toll-houses 
and  toll  gates  in  order  to  repay  him« 
self  the  interest  due :  held  that  lie 
might  well  maintain  his  action,  not- 
withstanding a  clause  in  tlie  act  that 
all  the  mortgagees  should  be  creditors 
U}K>n  the  tolls  in  equal  degree. 
Doe  d.  Banks  v.  Booth.  2  B,  <S:  P.  2 1 9 

13.  The  jury  may  presume  an  old  satis- 
fied term  surrendered  to  the  cestui  que 
fC^,  in  order  to  substantiate  a  lease 
executed  by  him,  or  a  conveyance  by 
trustees  where  they  ought  to  have  con- 
veyed. Doe  d.  Bowtnnau  v.  Sytoumm 
( But  see  post  290  7  T.  R.  2 

14.  But  if  no  such  presumption  be  made, 
and  it  appear  in  a  special  verdict  in 
ejectment  tiiat  such  a  term  is  still  out- 
standing in  a  trustee  who  is  not  joined 
in  bringiug  the  ejectment,  the  cestui 
que  use  cannot  recover. 
Goodtitle  d.  Joius  v.  Jones,  7  T.  R.47 

15.  Where  the  possession  and  receipt  of 
rents,  issues,  and  profits  of  a  trust 
estate,  th«uig!i  for  above  20  years  after 
the  creation  of  the  tru»t,  without  any 
interference  of  the  trustees,  is  con- 
sistent with  and  secured  to  tlic  cestui 
que  Iruit  by  the  tenns  of  the  trust 
deed,  such  possession  is  not  adverse  to 
their  title,  so  as  to  bar  their  ejectment 
against  his  grantees  brought  af\er  the 
20  yvarj.  Kecnev,  Dear  don  8  E.  R.  24  S 

16.  The  surrenderor  before  admittance 
is  considered  as  a  trustee  for  the  dur- 
reu«ierc*e,  and  therefore  is  not  per- 
mitted to  set  up  a  formal  objection 
against  the  plaintiff's  recovering  that 
property  w  hich  he  holds  for  Aw  benefit. 

1  T.  R.  600 
17*  One  tenant  in  common  cannot  set 
up  an  outstanding  unsatisfied  term  in 
bar  to  an  ejectment  for  a  moiety  by 
another  tenant  in  common. 
Doed.Bristoicev.Pegge.lT.R.  759,n. 
13.  In  ejectment,  brought  upon  the  joint 
deiuise  of  several  trustees  of  a  charity, 
it  is  not  enough  for  the  defendant  who 
had  pnid  one  entire  rent  to  the  commr  n 
clerk  of  the  trustees,  to  shew  that  the 
trus  ees  weve  appointed  at  different 
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times  as  evidence  that  they  were  ten- 
ants in  common :  for  as  against  their 
tenant  his  payment  of  the  entire  rent 
to  the  common  agent  of  all,  is  at  all 
events  suffkient  to  support  f  he  Joint 
demise,  without  making  it  necessary  for 
them  to  shew  their  title  mere  precisely. 
DiKd. ClarkS^al.  v.  Gr0fiMSE!R.22] 

Ip.  If  Copyhold  descends  by  custom  to 
ail  the  children  equally  of  the  tenant 
last  seized,  one  of  the  joint  tenants  may 
maintain  ejectment  on  his  single  de- 
mise for  his  own  share. 
Jioe  d,  Raper  v.  Lonsdale.  1 2  E.  R.  Sg 

90.  Where  a  prescriptive  ecclesiasticHi 
corporation  of  vicars  choral  of  the 
cathedral  of  Chichester  had,  hesides 
other  estates  in  common,  four  vica- 
rial houses  with  their  appurtenances, 
which  had  aha^ays  been  appropriated 
to  Ihe  several  use  and  residence  of 
the  four  vicars ;  and  by  ancient  cus- 
tom, upon  every  vacancy  the  vicars, 
according:  to  seniority,  made  their 
option  of  takinv  in  sereraltt/  any  one 
of  such  vicarial  houses  with  the  ap- 
purtenances ;  of  which  option  an  en- 
try was  made  in  the  corporation  act 
hook  and  signed  by  the  vicars  ;  held 
that  a  new  vicar,  having  made  an 
option,  which  was  entered  in  the 
book  and  signed  by  all,  to  take  one 
of  the  vicarial  houses,  ufilh  certain 
appurtenances,  then  in  the  possession 
of  J.  S.,  which  were  not  ail  the  ap- 
puvtencnres  formerly  annexed  to  and 
enjoyed  with  Ihe  same  house  by  his 
predecessors  there iii,  could  not  main- 
tain an  ejectment  for  the  other  ap- 
purtenances, such  as  part  of  the  an- 
cient g-jrden  which  had  been  leased 
off  by  ihc  corporation  before  his  ap- 
pointment. For  8Up)K)sing  him  en- 
titled to  make  an  option  of  the  entire 
premises,  and  to  have  it  enterc<l  in 
the  act  book,  as  again<«t  the  corpora- 
tion ;  yet  no  such  option  having  been 
made  and  entered  in  the  act  b^x.k, 
according  to  the  custom,  he  had  no 
separate  legal  title  to  the  premises 
in  qnes'ion,  on  which  he  could  n);»in 
tain  an  ejevtnxent.  Goodtitle,  d. Mtt!( i\ 
Clerk'y.  Wilson.    J 1  E.  R .  :j. ;  i- 

21.  The  plaintiff  in  ejectment  under  the 
several  demises  of  two,  may  after  no- 
tice to  quit,  recover  the  possession  of 
premises  held  by  the  defendant  as  te- 
nant from  year  to  year,  upon  evidence 
that  the  common  agent  of  the  two  had 
received  rent  from  the  teniuit,  \\liich 
was  stated  in  the  receipts  to  be  duo  to 
the  two  kssors ;  even  assuminr^  such 


receipts  to  be  evidence  of  a  jouit  te- 
nancy; for  a  several  demise  severs  a 
joint  tenancy;  and,  supposing  the  con- 
tract with  the  tenant  to  have  been  en- 
tire, no  objection  lies  on  that  account 
to  the  plaintiff's  recovery  in  this  ca?e, 
as  he  had  the  v. hole  title  in  him.  Doe 
d.  Marsack  <S'  al.  v.  Read,  1 2  E.  R.  57 

22.  A  declaration  in  ejectment  contained 
two  demises  by  two  different  lessors  of 
two  distinct  umiivided  thirds;  )ndg* 
ment  was  given  that  the  plaintiff  "  do 
recover  his  said  terms."  On  error  it 
appeared,  from  the  farts  stated  on  a  bill 
of  exceptions  to  the  Judge's  directions 
on  a  point  of  law,  that  the  ejectment 
respected  only  one  undivided  third  : 
held,  well  eitongli  on  this  n'cor'd, 
where  the  point  was  only  raised  by 
bill  of  exceptions.       Roive  v.  Power, 

cVc.  in  trror,  2  N.  R.  I 
Semhle,  th;it  it  would  be  well  enonj^h 
even  on  special  verdict.  ib. 

23.  Where  a  trust  term  is  a  mere  matter  of 
form,  and  the  deettsweie  mnniments  of 
another's  estate,  it  shall  not  be  set  up 
against  the  real  owner.   1 T.  R. 7  51;,  ?f . 

24.  A  trust  shall  nrvcr  be  set  up  in  an 
ejectment  against  him  for  whom  the 
trust  was  intended.       J  T.  H.  759.  »• 

25.  A  tenant  in  possession  under  a  lea^e, 
whose  tenancy  is  not  meant  to  be  dis- 
turbed by  the  lessor  of  the  plaintiff  in 
ejectment,  claimitig  the  inheritance, 
shall  never  set  up  his  lease  to  bar'  the 
recovery.  (Per  Ld.  Mansjteld  in 
Doe  V.  P/ «*^e. J  1  T.  R.  759, «. 

g)6\  But  it  \>'as  held  that  a  plaintiff  who 
claims  under  an  elescit  subsequent  to  a 
lease  granted  to  the  tenant  in  pos- 
session, cannot  recover,  in  ejectment, 
though  he  give  the  tenant  notice  that 
he  does  not  menu  to  distnrb  his  po^ 
session,  only  wi-hing  to  get  into  the 
receipt  of  the  rents  and  profits  of  the 
estate.  Doe  i/.  da 

Costa  v.  IVharton  S)^  al     8  T.  R.  2 

27.  A  mortgagor  cannot  set  np  the  title 
of  a  third  person  against  his  mortgagee 
in  an  ejectment ;  jn>r  can  a  tenant  set 
up  the  title  of  a  third  person  in  an  eject- 
ment to  bar  his  own  lessor.  1  T.R.759 

28.  A  surrender  of  chantbers  in  Aew  Inn 
to  the  ti'enjurer  and  ancients  of  the  So- 
ciety, made  with  their  assent,  to  the 
intent  that  they  may  grant  the  said 
ch.jnihers  to  a  purchaser  pa^seS  the 
estate  to  snch  purchaser  before  ad- 
mission; for  admission  in  this  case  is 
not  necessary  as  in  the  case  of  copy- 
holds  to  complete  the  grantee's  estate. 
Lilt  it  is  only  fur  the  purpose  of  signi- 
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fying  tli€  as««eDl  of  the  Society  that 
the  fsrdntfc  shniild  become  a  member 
of  tlie  Inn ;  and  thcrefure'-upon  the 
death  of  thesurrondcnc  before  admis- 
sion,  the  Socu  ty  may  niuiiilain  eject 
ment  for  them.  Doe  d,  Wan^y 

cV  al.  V.  MiUer  Sp  al.     1  T.  R.  39  J 
29.  Whether  the  surrenderee  of  a  copy- 
hold  before  admittance  can  recover 
against  the  lord  or  a  stranger?  Q. 

1  T.  R.  600 

SO.  One  admitted  tenant,  upon  a  claim  a^ 
adir.inistratur  de  bonis  non  to  the 
jirantee  of  a  cojjyhold  pour  autre  vie, 
having  no  title  in  such  character,  can- 
not recover  in  ejectuieut  by  virtue  of 
such  admission,  as  upon  a  new  and 
substantive  grant  of  the  lord. 

Zouch  d.  Forse  v.  Forse.  7  E.  R.  1  SO 

31.  The  devisee  of  a  copyhold  or  custo- 
mary estate  which  liad  been  surrendrr- 
ed  to  the  use  of  the  will,  bavins;  died 
before  admittance,  her  devisee,  though 
afterwards  admitted,  cannot  recover  in 
ejectment,  for  he  raunot  be  put  into  a 
better  situation  than  his  d<  visor  was, 
nnd  his  admittance  has  no  letntion  to 
the  last  legal  surrender,  but  the  legal 
title  remains  in  tlie  heir  of  the  surren- 
deror. 
Uo^  d.  Vti^on  v.  Vernon.      7  E.  R.  8 

/32.  A,  a  copyholder  for  life,  rcmaindet 
to  jf?.,  surrenders  his  own  and  /».*s» 
estate,  (over  which  latter  he  had  no 
control,  and  by  which  he  let  in  B.\ 
icmaii.der,)  and  tak' s  a  new  copy  foi 
the  lives  of  himself,  C,  and  ^.,  sue- 
cessite;  and  on  A,*s  death,  after  20 
3»*ars  hi'd  nm  against  Z?.,  B,  enters 
on  the  pos-^ession  then  vacant :  hehi 
tliat  as  against  C,  who  had  no  pos- 
5e"»sinn  an»t  no  title,  li.  Uiiglit  defend 
bis  le^al  title,  coupled  \\\\\\  posses- 
sion, in  cjectnTent;  however 'JO  year^ 
adverse  |>ossession  by  A.  might  ha^e 
barred  l?.s  possessory  ri;:ht  as  a^-.unst 
bim ;  or  might  have  disabled  7i.,  it 
be  had  continued  out  of  posc^iion, 
liom  recovering  in  eject  ment. 

Doe  V.  Reade,     S  E.  R.  3.^3 

33.  One  having  good  title  to  the  posscs- 
Mon  of  a  copyhold,  as  tenant  by  tlie 
curtesy,  by  the  custom  of  the  ma- 
nor; his  possession  of  the  copvhold 
after  his  wife's  death  will  be  referred 
to  that,  and  not  to  any  adverse  title ; 
though  he  were  admitted  aAer  his  wife's 
death  to  hold  to  him  pursuant  to  a  set- 
tlement, by  which  the  estate  of  the 
wife  was  limiled  to  the  survivor  in  fee. 


so  as  to  let  in  the  title  of  the  heir  at 
law  of  the  wife,  in  ejectment  brought 
within  ^0  vears  after  the  hu&band'a 
death,  though  more  than  26  years  after 
the  death  of  the  wife.  Doe  d^ 

jyniner,Bart,v.BrightttenA0E.R.68^ 

34.  A  second  mortgagee,  who  takes  an 
assignment  of  a  term  to  attend  the  in* 
Iicritance,  and  has  all  tbe  title -deeds, 
may  recover  in  ejectment  against  th« 
tirst  mortgagee,  not  having  had  no« 
ticc  of  such  prior  mortgage.  Gocdtith 

d.  AwTts  V.  Morgan,    1  T.  R.  755 

35.  The  title  of  a  purchaser  for  a  valuable} 
consideration  cannot  be  defeated  by  a 
prior  voluntary  settlement  of  which  be 
had  no  notice ;  though  he  purchased 
of  one  who  had  obtained  a  conveyance 
by  fraud,  bat  of  which  fraud  he  tbe 
purchaser  was  ignorant. 

Doe  d.  Bothell  v.  Martyr.  N.  R.  332 

3(>«  A  lease  of  a  rectory  by  a  rector  be* 
comes  void  by  stat.  1 3  Eliz.  c.  20.  bT 
his  non-residence  for  80  days,  of  which 
a  stranger  may  take  advantage. 

Doe  v.  Barber.  2  T.  R.  749 

37  There  is  no  distinction  between  a  de- 
mise by  deed  or  by  parol.  2  T.  R.  7^9 

3S.  And  his  lessee  cannot  maintain  an 
ejectment  against  a  stranger,  who  enters 
without  any  title  whatever.  2T.R.749 

30.  So  the  rector  himself  may  recover- 
in  ejectment  against  his  lessee  under 
such  circumstances.     Thrognwrton  d» 
Fleming  v.  Scott.  2  E.  R.  467 
(See 2  E.  R.  467.  Evidence  IV. 

40.  Where  tenant  for  life  levies  a  fine, 
thoucrh  it  is  no  bar  to  those  in  re- 
mainder,  yet  it  seems  that  a  remain- 
tier-man  must  make  an  actual  entrj 
bcfoie  he  can  maintain  an  ejectment. 

Doed.Compciry,  Hicks.  7  T.  R.  433 

41.  Where  ejectment  is  brought  after 
a  Hue  levied  by  the  defendant,  but 
before  ali  the  proclamations  have  been 
made  under  the  stat.  4  Hen,  7,  c.  24.,  , 
it  is  not  necessary  for  the  lessor  to 
prove  an  actual  entry  to  avoid  such 
fine  ;  considering  it  to  operate  only  as 
a  tine  at  common  law :  but  bv  the  de* 
fendant's  confession  of  lease,  entry,  and 
ouster,  the  meiits  only  of  the  lessor's 
title  are  put  in  issue. 

Doe  y.  Watts.    9E.  R.  17 

42.  A  forfeiture  by  tenant  for  years  in 
levying  a  fine,  not  having  been  taken 
advantage  of  by  the  entry  of  the  thea 
reversioner  to  avoid  the  lease,  cannot  be 
taken  advantage  of  after  the  reversion 
has  been  conveyed  away,  to  recover  the 
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estate,  in  ejectment,  from  tlie  tenant 
upon  tlieseveml  demises  of  tlie  grantor 
and  grantee  of  such  reversion.  Fennd. 
Matthews  Sf  at.  v.  Snuirt.  i %  E.R.444 

M.  Though  a  satblied  term  may  be 
presumed  lo  be  surrendercd(see  ante  J I ) 
yet  an  unsatisfied  term,  raised  for  the 
purpose  of  securing  an  annuity,  dur- 
ing the  life  of  the  annuitant  cannot 
and  may  be  set  up  as  a  bar  to  the  heir 
at  law  in  ejectment,  even  thougli  he 
claim  only  subject  to  the  chargt*. 
Doe  d.Hodsdeny.  Staple.  2T.  R.6S4. 

44*  The  court  will  not  stay  the  proceed- 
ings  in  an  ejectment  brought  by  a 
IBorlgagee  against  a  mortgagor  on  the 
latter  pairing  principal,  interest  and 
costs,  if  he  has  agreed  to  convey  the 
equity  of  redemption  to  the  mortgagee. 
Goodtiikd.  Taysum  v.  Pope.  7  T.R.  1 85 

45.  If  B*f  ciaimmg  under  A.  let  lands 
for  a  year  to  C,  and  die,  and  A, 
afterwards  bring  an  ejectment  against 
C,  C.  cannot  dispute  the  title  of  ^. 

Barwick  d,  Richnwnd 
(Carp.)  v.  Thompson.    7  T.  R.  488 

46.  In  ejectment  by  a  landlord  apiinst 
a  tenant,  whose  lease  is  expired,  the 
latter  is  not  barred  from  shewing  that 
his  landlord's  title  is  expired.  England 

d.  Syhum  v.  Slade.    4  T.  R.  6'82 

♦7.  The  court  will  not  permit  a  cestui 

gue  trusty  not  having  been  in  possession, 

to  be  made  defendant  in  ejectment 

instead   of  the  tenant,  as  iaudloni, 

under  stat.  11  O.  2.  r,  ip.  §  13  :  but 

they  will  pennit   the  keir  at  law,  vr 

remahider-fnanchmmgundcT  the  sanie 

title.  Lovelock  d.  Norrls  v.  Dancasttr 

T.  30  G.  3.    3  T.  R.  783  &  n.     Or 

a  devisee  iu  trust.  4  T.  R.  122 

48.  The  Cnurt  of  K.  B.  perniif?ed  a  moit 

gagee  to  be  made  defendant  in  eject 

ment  with  the  mortgagor. 

Doe  d.  Tifyard  v.  Cooper.  8  T.  R.  645 

49-  The  lessor  of  the  plaintiff  suing  in 

formd  vauperis  will  be  dispau))ered  ui 

t«ae  or  vexations  delay.  jjoe  d. 

Leppingpell  ?.  Trussell.  6  E.  R.  505 

n.  Dulnoei  Ttmeof. 

1  •  Where  an  entry  is  neoesaaty  the  demise 
must  be  laid  aifter  it,         7  T.R.  433 

S.  A  natural  entry  is  necessary  to  avuid 
«  fine,  and  the  party  so  avoiding  it 
cannot  lay  bb  demise  m  an  ejectment, 
or  recover  the  mesne  profits  that  ac- 
crued, before  such  entr)'. 
JLa  Compefy  v.  Ilicks.   7  T.  R.  7Q7 

S.  One  tenant  in  conmion  levying  a  fine 
of  the  wliole,  and  taking  the  rents  and 


profits  afterv^-ards  Tvlthout  account  (or 
nearly  five  years  is  no  evidf  nee  from 
whence  the  jury  should  be  directed 
(against  the  justice  of  the  ca^e)  to  find 
an  ouster  of  hb  companion  at  the  time 
of  the  fine  levied ;  and  consequently 
the  latter  may  maintain  ejectment 
without  making  an  actual  entry. 

Peaceable  d.  v. 
Homhlower  v.  ReadSf  at.  1  £.  R.  563 

4.  The  title  to  copyhold  lands  relates 
back  from  the  time  of  the  ailmittauce 
to  the  surrender  as  again:it  all  persons 
but  the  lord ;  so  that  the  surrenderee 
may  recover  in  ejectment  against  tha 
surrenderor  on  a  demise  laid  between 
the  times  of  surrender  and  admittance. 

Holdfast  d.  Woollams  v.  Clapham, 

1  T.  R.  600 

5.  A  con%'eyaBce  to  a  creditor  of  an  in- 
solvent debtor's  estate  by  the  clerk  of 
the  peace  (in  whom  it  is  vested  upon 
the  order  for  the  insolvent's  discliarga 
by  the  stdt  41  G.  3.  c.  70.  §  15.  until 
the  subsequent  conveyance  to  the  cre- 
ditor), does  not  vest  the  etate  in  such 
creditor  by  relation,  either  to  the  data 
of  the  order  or  of  the  conveyance,  but 
only  from  the  actual  execution  of  such 
conveyance  by  the  clerk  of  the  peace. 
TIuTctbre  such  creditor  cannot  reco- 
ver iu  ejectment  upon  a  demise  laid 
brfore  the  execution,  though  after  the 
estate  was  out  of  the  insolvent  debtor, 
and  the  order  was  made  (o  convey  tba 
same  to  the  lessor. 

Doe  d.  Whatehf  v.  TelUng.  2  ER  257 
(J.  In  an  ejectment  brought  by  Mr,  Dhk^ 
combe^  he  could  not  prove  the  lime 
wlieu  the  term  commenced,  and  tho 
t»'naikt  proving  it  to  be  different  from 
the  time  to  quit  m«'nt'oned  in  the  no- 
tice, the  plaintiff  WHS  nonsuited. 

Cor.  Lord  Mansfield  at  G.  //. 

1  T.R.  l6i 

7.  In  ejectment.  Eyre,  Baron,  held  a  no- 
tice to  quit  2X  Lady-day  Xo  be  prima 
facie  evidence  of  a  holding  from  Lady^ 
day  to  Lady-day  till  the  contrary  was 
slieTim.  Doe  d.  Puddicombe  v.  Harriot 
Sum.  ass.  1784,  at  Dorchester. 

1  T.  R.  161 

8.  A  parol  agreement  to  lease  lands  for 
four  years  only  creates  a  tenancy  at 
will ;  and  if  that  tenancy  be  not  de- 
termined before  the  day  of  the  de- 
mise laid  iu  the  declaration,  the  plain- 
tiff cannot  recover.  GoodtUled. 

Galloway  v.  Herbert.  4  T.  R.  680 

9.  In  the  case  of  a  tenancy /rom  yeair  to 
year  aa  lon§  as  both  parties  please^  if 
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iht  tenant  die  intestate,  his  admini- 
ttrator  has  the  same  interest  in  (he 
land  which  his  intestate  had,  and  the 
lessee  of  such  adminiitrator  may  declare 
in  an  ejectment  on  a  terra  for  uven 
ffears;  for  the  time  U  not  conclusive. 
Doe  d.  Share  v.  Porter,  3  T.  R.  13 

10.  An  ejectment  against  the  bailiffs 
pro  tempore  of  a  corporation  cannot 
be  maintained  by  proving  payment 
of  rent  for  the  premiftes  by  the  annual 
predecessors  of  the  defendants  in«  the 
aame  office  for  several  years  before, 
and  service  of  the  notice  to  quit  on 
the  defendants,  the  existing  bailiffs : 
for  the  payment  of  such  rent  by  the 
bailiffs  in  succession  is  merely  evi- 
dence of  a  tenancy  in  the  corporation. 
But  at  any  rate  such  tenancy  may  be 
determined  by  a  notice  to  the  corpo- 
ration to  quit,  served  on  its  oflicers : 
after  which,  the  owner  of  the  premise* 
may  distrain  the  cattle  of  any  persons 
tue^passing  on  his  ground,  or  bring  his 
action  against  them,  or  maintain  ejet^t 
meiit  against  any  person  in  the  actua* 
possession  of  tlie  premises. 

Doe  V.  Woodman.     8  E.  R.  228 

11.  Tenant  in  tail  having  received  an 
ancient  rent  of  \L  18«.  Gd-  from  the 
lessee  in  possession  under  a  void  lease 
granted  by  tenant  for  life  under  a 
power,  the  rack-rent  value  of  which 
was  30/.  a  year,  cannot  maintain  an 
ejeitnient,  (laying  h»  demise,  at  least 
on  a  prior  day,)  without  giving  the 
lessee  some  notice  to  quit,  so  as  to 
make  him  a  trchpasser,  after  such  re- 
cognition of  a  lawful  possession  either 
in  the  relation  of  tenant,  or  at  least  a 
continuing  by  sufferance  till  nolire. 

Denn  v.  Rawlins.  )0  £•  R.  26l 


III.  Premises  ;  Description  of, 

1 .  Ejectment  for  a  messuage  and  tene- 
ment is  good  after  venlict.    So  for 
a  inesauage  or  tenement. 
Doe  d.  Sietvart  v.  Denton.  1  T.  R.  1 1 

6.  Sed  tide  contra.     Doe  d.  Bradskaw 
V.  Plowman.     1  E.  R.  441 

5.  After  verdict  in  ejectment  for  a  mes- 
suage and  tenement^  the  Court  will 
give  leave  to  enter  the  verdict,  ac- 
cording to  the  Judge's  notes,  for  the 
messuage  only,  (pending  a  rule  to  arrest 
the  judgment)  without  (»bliging  the  les- 
sor of  the  plaintiff  to  release  the  da- 
mages. GoodtUley.Otway.  8E.R.3.57 

4.  A  demise  of  fMreniises  in  Westminster^ 
late  in  tiie  occupation  of  A.^  particu- 
larly Ueacribing  them,  part  of  which 


was  a  yard,  does  not  p^ts  a  cellar 
sitnate  under  that  yard  which  was  then 
in  the  occupation  of  £.,  another  te- 
nant of  the  lessor ;  and  the  lessor  in 
an  ejectment  brought  to  recover  the 
cellar  is  ni>t  estopped  by  his  deed  from 
going  into  evidence  to  shew  that  the 
cellar  was  not  intended  to  be  demised. 
Doe  d.  Freeland  v.  Burt.  1  T.  R.  701 

5.  Whether  parcel  or  not  of  the  thing 
demised  is  always  matter  of  evidence* 

ibid* 

6.  If  upon  notice  to  quit  given  lb  a 
tenant,  he  gives  notice  to  his  under- 
tenants to  quit  at  the  same  time,  and 
upon  the  expiration  of  the  notice  he 
quits  so  much  as  is  occupied  by  him* 
self,  but  his  undertenants  refuse  to 
quit,  an  ejectment  may  still  be  main* 
tained  against  him  for  so  much  as  hia 
undertenants  have  not  given  up. 

Roe  V.  Wiggs.  2  N.  R.  339 

ELY.— ISLE  OF. 

1 .  The  bishop  of  Ely  has  not  a  pala1ioat« 
jurisdiciion  within  the  isle,  though  ex* 
ercisiug  Jtcra  regalia  there. 

Grant  v.  Baege  8f  al.  3  E.  R.  12a 

2.  A  writ  ofjieri  Jacias,  directed  io  the 
first  instance  to  the  bailiff  of  the  Isle 
of  Ely  out  of  K.  B.  is  erroneous  and 
void,  and  the  bailiff  executing  the  same 
is  guilty  of  a  trespass  agaiml  the  party 
whose  goods  are  taken  in  execution.  t^« 

3.  Process  issued  out  of  the  courts  at 
Westminster  into  the  isle,  goes  in  the 
first  instance  to  the  sheriff  of  Cam- 
bridgeshire,  who  thereupon  issues  his 
mandate  to  the  bailiff  of  the  franchise.fft. 

ERROR. 

I.  When  it  may  he  brought :  andwhai 
may  be  assigned  for  Error. 

1,  Defendants  having  agreed  under  a 
consolidation  rule  not  to  bring  any 
writ  of  error,  cannot  do  so,  though 
there  be  manifest  eiror  on  the  record. 
Rut  the  Court  will  not  grant  an  at^ 
tachment  against  the  attorney  for 
havMig  brought  such  writ  cf  error, 
if  it  appear  that  it  was  not  done  for 
delay ;  and  that  he  was  led  into  a 
mistake. 

Camden  Sp  al.  v.  Edie.     1  H.  B.  21 

2.  In  an  action  on  stats.  1.  Jac.  i.  c.  1 5. 
§  11.  and  Vl.\  5  G.  2.  e.  30.  §29.  by 
assignees  of  a  bankrupt  against  one 
convicted  of  false  swearing  to  a  debt 
under  the  cominission,to  recoverdoubJa 
the  su»so  sworn  to,  it  is  suffieieslta 
state  me  conviction  of  the  defendant 
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on  the  indictment,  and  no  advantage 
cun  be  taken  of  any  defect  in  tlint 
judgment  but  by  writ  of  error.  Holmes 
Sf  at.  (Assignees)  v.  Walsh.  7T.  R.458 

9.  So  the  court  will  not  quash  a  return 
to  a  mandamus  (which  directed  an  in 
ferlor  court  to  give  judgment  ou  an 
indictment)  merely  because  it  slates  an 
erroneous  judgment  given  below:  luit 
a  writ  of  etror  must  be  brought  to  re- 
Verse  that  judgment.  R.  v.  the  Just,  of 
the  W.  R.  of  Yarksh.  7  T.  U.  467 

4.  In  trespass  against  two  who  snlier 
judgment  by  default,  if  plaintiff  exe- 
cute writs  of  inquiry  against  them  se- 
parately,  and  take  several    damages 

-  against  them,  and  enter  up  final  judg- 
ment for  those  several  damages,  it  is 
error.  Mitchell  v.  Milhank  <5'  al, 

6T.R.  199 
i.  It  is  not  a  cause  of  error  to  et>ter  a 
judgment  of  misericardia  la  a  qui  tarn 
action  for  a  penalty. 
.    Humble  v.  Bland,  in  (err,)  6T.R  .2-5 
C«  Nor  that  the  plaintiff  is  adjud<;ed  to 
be  in  misericardia  instead  of  the  defen- 
dant. •         Pullen  V.  Stckfs  : 
(in  Cam.  Seac.)  2  H.  B.  3 1 2 
7*  In  an  action  on  a  ficnal  statute,  I  he 
declaration  must  allege  the  f»ct  to  be 
done  contra  farmam  statni  or  statu- 
erum,  as  the  case  may  be  :  stating  tiuit 
hy  force  of  the  statute  an  action  ac- 
.    crued,  &c.  is  not  sufficient,  where  tiie 
penalty  is  given  by  one  statute,  and 
Ihe  right  of  action  to  the  informer  ib 
given  by  another, 

Lee  V.Clarke.  Q  E.  R.f?33 
i.  Senible,  where  the  rerord  was  entitle  1 
generally  of  Hil.  41  G.  3.  and  the  fact 
was  laid  under  a  viz.  on  2  i&t  oi  Janu- 
ary 1801,  whereas  the  return  of  the 
capias  mu<»t  have  been  at  latest  on  the 
20th  of  January y  and  so  the  suit  a{>- 
peared  to  be  commenced,  before  the 
cause  of  action,  contrary  to  the  aver- 
ment in  the  delkration ;  sMch  repug- 
nancy is  no  ground  of  error.  ib. 
5.  Semite,  if  a  statute  jjive  an  action  wi!h- 
in  six  months  after  the  fact  committed, 
(by  which  must  be  underiitood  Iwtar 
months)  and  the  declaration  aver  such 
fact  within  six  calendar  months  before, 
it  is  no  error;  an  it  will  be  presumed 
that^h^  ^^<^^  ^^'*  pi'oved  within  due 
time,  notwithstanding  such  irrelevant 
allegation.                                       ibid. 
JO.  Though  it  appears  on  the  return  to 
a  certiorari,  that  no  bill  was  tiled  in 
the  Court  of  King's  Bench  at^'jjnst  the 
Ati^imt,  (in  aa  action  the^e  by  bili). 


i«  the  term  of  which  the  declaration  »s 
entitled,  but  that  a  bill  w>!s  filed  agdiji;>t 
him  by  the  phiiiititf  in  the  follawing 
vncation,  it  is  not  erroneous,  if  it  also 
appi-nrs  that  the  bill  was  tiled  0/  the 
preceding  term. 

Panott  V. Spraggon,  (in  Cam.  Scar.) 

2  H.  B.  608 
11.  Error  lies  not  upon  an  interlocutory 
judgment. 
Samuel  s.Judin  (in  error.)  6  E.R.333 


II.  JVrit  of:  its  l^ect  in  stayin^ 
EiecuUon,  %!)C. 


S 


1.  Thnupli  a  W!it  of  error  be  sued  out 
betore  iud^ment  signed,  it  cannot  have 
any  effict  till  the  judgment  is  actually 
sij^ned.    Jaques  v.  Aijon.  lT.R.279 

2.  And  if  a  copy  of  the  aliownnce  be 
Served  before  judgmenf  signed,  it  only 

^'  operates  as  au  allowance  from  the  time 
of  signing  judgment.  1  T.  R.  ^79 

1.  The  service  of  tlte  allowance  U  only 
to  bring  the  party  into  contempt  if  he 
proceeils ;  for  the  allowance  is  df  itself 
a  supersedeas.  I  T.  R.  279 

4.  If  a  writ  of  etror  he  sued  out  before 
judjL'ment  is  signed,  which  i*$  frequently 
the  case,  and  the  pluintitf  will  not  sign 
j«n{rrinent  lilt  after  the  return  of  the 
writ,  in  order  to  avoid  the  effect  of  it, 
anil  then  sues  out  execution,  the  court 
will  set  aside  the executicn.  I  T.R.279 

5.  Two  tilings  arc  requisite  to  make  a 
writ  of  eiror  a  supersedeas  of  execu- 
tion, viz.  the  allowance,  (t.  e.  the  deli- 
very of  the  writ  to  the  clerk  of  the  er- 
rors; and  puttin<r  in  bail.  If  the  writ 
of  error  be  allowed  before  judgmept, 
the  time  for  putting  in  bail  (four  days) 
ruusfVom  the  tudgment ;  if  after  jjidj^- 
mcnt,  from  t ho  time  of  the  allowanie, 

Gravall  v.  Stimpscn.   1  E.  t\  P.  478. 

6.  A  writ  of  error  opetates  \u  a  superse- 
deas  from  the  time  of  the  allowance 
tliou;j:li  it  be  not  served  till  after  exe- 
cution. 

Meagher  v.  Vandyck,  2  B.  &  P.  370 

7.  So  tb'>u<Th  it  be  not  rcturije<l. 


(See  Bail  VI.  3.) 


2R.  R.  439 


8.  Tlie  allowance  of  a  writ  <if  error  may 
be  serve<l  before  the  plaintiff  is  entitled 
to  sign  final  judjjment. 

Payne  v.  Whahy,  2  B.  &  P.  137 

5.  But  tlie  allowance  of  the  writ  of  error, 
previous  to  the  judgment  being  signed, 
is  an  irr'gtiftirity  permitted  for  the 
convenience  of  the  party ;  for  thejudg* 

■  nient  in  the  action  is  the  true  founda* 
tion  of  the  writ  of  error,  2  B.  &  P.  47^ 
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10.  Tlie  Court  of  K.  B.  will  not  allow  a 
p!a:ntift'  there  to  issue  a  ie.st,  Jl,  fa. 
to>le(l  in  the  last  term  on  the  return 
day  of  the  origi»  al  ^.//7,  which  was 
'*ii'U*i  the  allowance  and  service  of  the 
\^rt  of  error  and  hefore  the  deatii  of 
the  pidintiff  in  ern)r.  Kinnalrd  (L(L) 
Sf  at.  V.  Lt/oU.  7  E.  R.  2.g() 

1 J .  And  after  the  writ  of  error  allowed, 
lliotjah  afterwards  abated  by  tlie  death 
of  the  plaintiff  in  error,  the  di^fendant 
hi  error  cmint't  take  out  execution 
Out  the  leave  of  the  Court.  ibid. 

IC.  A  writ  of  error  upon  a  judgment  in 
debt  on  a  recognizance  of  b  dl  is  a 
i^tay  of  execution;  not  being  withhi 
the  exception  of  the  stal.  3,  Jirr.  1. 
c.  8.  either  as  a  judgment  upon  an 
obli«jratioii  conditioned  for  payment 
of  mojiei/  onlj/ ;  (the  recognizance 
being  to  pay  money  or  do  something 
else ;)  or  as  a  judgnient  upon  a  contract 
which  isthere  used  in  contradistinction 
to  an  obh'gafion. 

'Deliv.lViH,     8  E.R.2l.r 

13.  Where  a  first  <Vrit  of  en  or  abates, 
or  is  put  au  end  to  by  the  act  of  the 
plainti/l'  in  error,  a  second  writ  of 
error  brf)Ught  in  the  sane  court  is 
not  a  supersedeas  of  fxecntion  as  the 
first  is:  and  execution  may  tljen  be 
sued  out  withnnt  leave  of  tlie  Conrl. 
But  in  error  of nr.ittir  offset  coram 
tobis,  which  is  not  within  ihe  statutes 
requiring  Tiail  in  error,  the  writ  of 
crr4>r  is  or  is  not  a  supersedeas  ac- 
cording to  circumstances;  and  the 
Court  nnist  be  mov<  d  for  leave  to 
sue  out  execution  pemhng  it. 

Birch  V.  Triste.     8  E.  R.  41? 

14.  The  court  will  rot  infer  Ihnt  a  writ 
of  error  was  sued  out  for  delay,  be 
cause  it  was^ued  ont  befor**  final  jndg- 
ment  signed.  And  though  it  shouhl- 
be  made  return  d)le  befoie  iinal  judg- 
ment, it  will  5»till  operate  as  a  Miperse- 
deas  upon  the  judgnient,  whirh,  when 
signed  in  the  same  term,  relates  barl< 
to  the  first  day  of  it;  and  thert^forr 
;exerution  is-^uvd  thereon,  after  such 
writ  «)f  error  allowed  and  served,  wa-* 
set  aside  for  irregularitv. 

Somerville  v.  White.  5  E.  R.  1 45 

15.  A  writ  of  error  may  be  ni-de  return- 
able before  the  day  on  which  thejudg- 
met)t  is  sctnally  signed,  if  the  writ  of 
error  and  judglnent  arc  of  the  same 
term.  /////  v.  Tehl).  N.  R.  Q9S 

16.  And  the  teste  of  a  writ  of  error  need 
"[  fipi  be  on  a  seal  day.  i^. 


17.  The  court  will  not  set  aside  an  exe- 
cution sued  out  before,  but  execute 
after  the  allowance  of  a  writ  ofer 
served  on  the  sheriff  and  the  party, 
the  plaintiff  in  error  has  not  regularly 
put  in  bail.  LanewBaccku^.  ^T.^A'i 

18.  Secus,  if  bail  be  pnt  in  in  time,      ib* 

19.  The  defendant  in  an  action  on  the 
jnclgmeiit  cannot  apply  to  the  court 
to  stay  the  proceedings  pending  a  writ 
of  error  on  that  judgment,  until  he  has 
put  in  bail.  Smith  v.  Shepherd,  5T.R.9 

20.  And  the  bail  must  be  perfected  be- 
fore he  can  make  such  application. 

Bicknell  v.  Lousrstaffe.  6  T.  R.  455 
Ql.  Though  the  stat.  16  &  17  Car.  2. 
c.  8.  §  *3.  provides  that  no  executiou 
in  ejectment  shall  be  stayed  unless 
the  plaintiff  in  the  writ  of  error  shall 
be  bound  for  the  costs  in  case  judg- 
ment be  affirmed,  <S:c. ;  yet  by  rea- 
sonable construction  it  is  sufficient  if 
he  procure  proper  surcti»'s  to  enter 
into  the  .  recognizance  of  bail :  but 
thc?e  ujay  be  CNannned  as  to  their 
sufficiency,  which  the  plaintiff  in  error 
himself  cannot  be.  The  practice  is  to 
take  the  recognizance  in  double  the 
improved  rent,  and  the  single  eosts  of 
the  ejectment. 

Keene  v.  Dear  don,     8  E.  R.  298 

22.  The  Court  of  K.  B.  stdd  the  proceed- 
ings in  an  action  on  a  jn«i>:ment,  pend- 
ing a  Avrit  of  error  bronjjht  to  reverse 
that  judgment,  nuswitlistanding  the 
plaintiff  swore  thai  the  writ  of  error 
was  brought  for  delay,  and  that  he 
offered  to  the  defendant's  attorney  to 
wave  the  judgment  if  iie  would  point 
out    any   error,   winch   was    refused. 

Christie  v.  Richardson.  3  T.  R.  gs 

23.  But  see  Entwistle  v.  Shepherd, 

2T.  R.78 
23.  And  the  Court  of  K.  B.  rcfiised  to 
stay  proceedings  agahisl  the  b-iil,  pend- 
ing a  writ  of  error  on  the  judgment 
against  the  principal,  where  the  prin- 
cipal had  confessed  that  the  writ  of 
error  was  bronght  purely  for  dtday. 

Pool  V.  Chamock.  3  T.  R.  7g 
26.  Where  defendant's  attorney  in  effect 
told  the  plaintiff  that  the  writ  of  ^rror 
was  bronght  for  delay^  the  cou;t  re- 
fused to  stay  proceeding's  pending  it. 
Laiv  \,\Smith,  M.  30  G: ^.  K.  B. 

4  T.  R.  436,  n. 

And  Miller  v.  Co\isim,  2  B.  &  P.  3^29 

The  same  on  a  similar  declaration  by 

one  »»f  the  bail.  Evans  v.  Gilbert, 

T. 31  G.3.K.  B.    4  T. R. 43(),  s» 
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S6.  But  it  is  not  eaough  that  the  defen- 
dant's attorney  has  declared  the  debt 
would  be  settled,  and  that  time  was  all 
the  defendant  wanted. 

Rawlins  V,  Perry,  N.R.  307 

S7*  So  on  such  declaration  by  the  at- 
torney, the  Court  of  C.  P.  refused  to 
set  aside  an  execution  issued  after  no> 
ticc  of  the  allowance  of  a  writ  of  error. 
Mitchell  V.  Wheeler.  2  H.  B.  30 

f  8.  The  courts  have  reftisc<l  to  set  aside 
a  defendant's  execution  for  the  costs 
of  a  nonsuit  sued  out  after  allowance 
of  a  writ  of  error,  on  the  ground  that 
the  writ  of  error  could  only  be  for  de- 
lay. Box  V-  Bennett  1 II.  B.  432 
Kemplandv.  Macauley.  4T.R.43f> 

f9.  But  in  a  subsequent  case  the  Court 
of  K.  B.  said  they  wou|d  not  refuse  a 
nde  to  stay  proceedings  pending  a  writ 
of  error  on  a  judgment  of  nonsuit, 
without  some  declaration  of  the  part^, 
4*0.  that  the  writ  of  error  was  brought 
for  delay.  Levett  v.  Perry.  ST.KMs 

30.  Where  the  defendant's  attorney  had 
used  expressions  equivalent  to  such  a 
declaration,  the  court  refused  to  stay 
the  proceedings  pending  a  writ  of  error. 

Masterman  v.  Grant.   5  T.  R.  7 14 

31.  The  court  Will  not  permit  execution 
to  be  taken  out  pending  a  writ  of  error 
in  parliament,  on  the  ground  that  tbe 
writ  of  error  is  brought  for  delay, 
merely  because  the  defendant  suffered 
the  judgment  to  be  afilrmed  in  tho 
Exchequer-chamber  without  any  ob- 
jection. Harrison  v.  Grate.  6T.R.400 

39.  If  defendant  bring  a  writ  of  error, 
and  plaintiff  bring  another  action  on 
tlie  judgment  and  recover,  he  cannot 
sue  out  execution  on  the  second  judg- 
ment till  the  writ  of  error  b^  deter- 
mined. Benwell  v.  Blaek.  3T.  R.  643 

S3.  Where  an  action  is  brought  on  a 
judgment  recovered  in  K.  B.  and 
after  judgment  the  defendant  brings 
a  writ  of  error,  and  obtains  a  rule  to 
stay  proceedings  in  the  mean  time, 
and  the  plaintiff  dies  before  judgment 
affirmed,  the  court  will  not  permit 
jnd;;ment  to  be  entered  nunc  pro  tune. 
Bates  v.Lockwood.   1  T.  R.  637 

3i.  But  if  the  action  be  brought  on  a 
judgment  recovered  in  tlie  Common 
Vleas,  the  court  will  not  stay  pro- 
ceedings pending  a  writ  of  error  with- 
out the  defendant's  giving  judgment 
in  tlie  $ec(»nd  action.         1  T.  R.  637 

35.  See  the  difference  of  the  form  of 


36.  A  rule  for  setting  aside  an  eieeu** 
tion,  sued  out  after  the  allowance  of 
a  writ  of  error,  discharged  without 
costs,  the  writ  of  error  having  been 
taken  out  against  good  faith. 

Gates  V.  West.    2  T.  R.  183 

37.  If  the  plaintiff  recover  a  judgment 
against  two  defendants  in  B.  R.,  and 
one  of  them  bring  a  writ  of  error  ia 
Cam  Scac.  the  plaintiff  cannot  charge 
the  other  defendant  in  execution  till 
tiie  record  be  remitted  into  the  Coart 
of  B.  R.  notwithstanding  the  writ  of 
error  might  have  been  quashed  im* 
mediately,  because  not  brought  by 
both  delendanfs.      Laroche  v.  Wash* 

borough  and  MaUand.  2  T.  R.  737* 

38.  The  court  wilt  set  aside  a  tesidtun^ 
capias  ad  satisfaciendum^  sued  put 
without  an  original  capias  to  warrant 
it,  though  a  writ  of  error  has  been 
brought,  if  a  capias  ad  satis/aeiendum 
have  been  afterwards  sued  out,  re- 
turned and  entered  on  the  roll. 

Misteadv.Coppard.  5T.R.24t 
(See  Amendment  II. 

III.  Proceedings  and  Judgment  in. 

1 .  On  writs  of  error,  the  question  whe- 
ther the  Judges  below  were  pro|)erly 
constituted  cannot  be  entered  into:  it 
is  suthcient  that  they  were  judges  de 
facto  in  a  court  having  jurisdiction  of 
the  subject  matter. 

Miiward  V.Thatcher.    2T.R.87 

2.  If  judgment  be  given  for  the  plain- 
tiff on  one  count  iu  a  declaration,  and 
a  distinct  .judgment  for  defendant  on 
another,  and  the  defendant  bring  a 
writ  of  em)r  to  reverse  the  judgment 
on  the  first  count,  tbe  Court  of  Error 
cannot  exatuine  the  legality  of  the 
judgment  on  the  second  count,  no 
error  being  assigned  on  that  part  of 

*    the  record.  Campbell 

v.  French,  (in  error.)     6  T.  R.  200 

3.  When  a  record  is  removed  here  from 
a  county  palatine  court  by  a  writ  of 
error,  and  that  writ  is  non-prossed,  X\nB 
court  will  award  execution. 

Cowperthwaite  v.  Owen.  6  T.  R.  657 

4.  If  tliere  be  a  bill  of  exceptions  to 
the  rejection  of  evidence  in  the  Court 
of  Great  Sessions  in  Wales,  and  upon 
error  iu  K.  B.  the  evidence  is  deemed 
admissible,  the  Court  of  K.  B.  will 
award  a  ventre  de  novo  into  the  next 
English  county. 

Davis  V.  Pierce.    2  T.  R.  124 


the  recognizance  on  Mrrite  of  error  in  5.  Tlic  Court  of  Exchequer  Chamba^ 
Cam.Sca€.mdB.R.    QT.K.$9,n.\    is  bouad  to  allow  double  coslt  to  tha 
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xlefrndant  ill  error,  on  t)ie  affirmance 
of  a  judgment  of  the  King's  Bench. 
Shepherd  v.  Mackreth.  2  H.  B.  284 

$.  But  It  is  entirely  a  matter  in  the  dis- 
cretion of  that  court*  whether  interest 
shall  be  allowed  or  not,  ou  such  affir- 
mance. 2  H.  B.  2S4 

7-  And  upon  the  affirmance  of  a  judg- 
ment for  the  plainliiT,  in  an  action 
upon  an  attorney's  bill,  they  will  not 
allow  interest.  Walker  v.  Bayley 

(in  error).  2B.&P.219 

8.  The  Court  of  Exchequer  Chamber 
will  allow  interest  to  a  defendant  in 
error,  under  stat.  3.  H,  J.  c.  10,  cstx  a 
judgment  of  non-pros  as  well  as  on  a 
judgment  of  affirtnance.  Note;  for 
the  future  the  interest  allowed  will  be 
bLver  tent,  instead  of  4/.      Sykes  v. 

Harrison  (in  error).    1  B.  &  P.  29 

9.  Where  judgment  for  the  defendant 
on  a  special  verdict  b  reversed  in  tlie 
Exchequer  Chamber,  that  court,  on 
motion,  will  give  a  final  judgment  for 
the  plaintiff.  Denn  d.  Mettar 

v.  Moore  (in  error),  1  B.  &  P.  30 

10.  Judgment  having  been  given  in  C.  P. 
for  plaintiff  on  a  speciai  verdict  in 
assumpsit,  which  was  reversed  on  writ 
of  error  in  K.  B.  the  defendant  is  en- 
titled there  not  only  to  judgment  of 
acquittal,  but  also  for  the  costs  of 
his  defence  in  C.  P„  being  the  same 
judgment  which  the  court  below 
ouglit  to  have  given;  defendant  in 
such  case  being  entitled  to  his  costs 
by  Stat.  23.  H  8.c.  15. 

GUdart  v.  GladHane.  19  E.  R.  66s 

ESCAPE. 

1.  A  bailiff,  who  has  arrested  a  prisoner 
on  mesne  process^  may  retake  him  be- 
fore ihe  return  of  the  writ,  tbongh 
be  voluntarily  permitted  the  prisoner 
to  escape  immediately  mf^r  the  arrest. 
Atkinson  v.  Matttson.  2  T.  R«  1 72 
(See  also  title  ArbesT  H.) 

C.  A  voiuntnry  return  of  m  prisoner, 
after  an  escape,  before  action  brought, 
is  equal  to  a  retaking  on  a  fresh  pur- 
suit; but  it  must  be  pleaded. 

2T.  R.  126 

!•  A  plea  that  if  the  prisoner  escHped 
several  limrs  (without  specifying 
them)  he  returned  as  often,  is  bad. 

1  B.  &  P.  413 
(See  Pleading  IV.) 

4.  Under  a  count  for  a  voluntary  escape, 
thf  plaintiff  may  give  evidence  of  a 
nCj^iigent  eticape ;  and  the  defendant 
niMy  pleaDd  z  retaJung  on  a  fresh  por- 


suit  to   such   a  count,  without  tra* 
versing  the  voluntary  escape. 

5.  An  escape  from  the  rules  of  the 
Kinfi:*s  Bench  prison  without  the  mar« 
shall's  knowledge,  is  not  a  voluntary 
escape.  2T.  R.  12(> 

6.  If  a  sheriff,  having  arrested  a  de- 
fendant on  mesne  process,  keep  Irim 
in  his  custody  after  the  K'turn  of  the 
writ,  and  then  carry  him  to  prison, 
he  is  not  liable  to  an  action  on  the 
case  as  for  an  escape ;  if  the  jury  find 
that  the  plaintiff  has  not  been  ddayeii 
or  prejudiced  in  his  suit. 

Ptanek  v.  Anderson.    5  T.  R.  9^ 

7.  If  a  sheriff's  officer,  having  taken  a 
prisoner  in  execution,  permit  him  to 
go  about  with  a  follower  of  his  before 
he  takes  him  to  prison,  it  is  an  escape. 
Qtf.  Whetlier  it  would  not  have  been 
an  escape  also,  if  the  officer  himself 
had  accom|)anied  him  ? 

Benton  v.  Sutton,  1  B.  &  P.  94 

8.  The  bailiff  of  a  liberty,  who  has  the 
return  and  execution  of  writs,  is  li- 
able to  an  action  of  debt  for  an  es- 
cape, if  he  remove  a  prisoner,  taken 
in  execution  to  The  county  gaol,  situate 
out  of  the  liberty,  and  there  deliver 
him  into^tbe  custody  of  the  sheriff. 

Boothmanv,  Surrey  (E.)  ^T.IC5 
9«.  An  administratrix  may  maintain  an 
action  in  her  own  name  against  the 
marshal  for  the  escape  of  vi  prisoner 
who  is  in  execution  on  a  judgment 
obtained  by  her  as  administratrix. 

2T.R.  156 

to.  An  action  of  debt  will  lie  against  a 

gaoler  for  the  escape  of  a  pri!»oner  in 

execution,    though   the  e»cape   were 

without  the  knowledge  or  fdult  of  the 

Saoler,    who  in  such  case  can  avail 
imself  of  nothing  but  (he  act  of  God, 
or  the  king's  enemies,  as  an  excuse. 

Alsepi  V.  Eyies,  2  H.  B.  108 
11.  In  debt  against  a  sheriff  or  gaoler 
for  an  escape  of  a  prisoner  in  execntioh, 
the  jury  cannot  give  a  less  sum  than 
the  creditor  would  have  recovered 
against  the  prisoner,  namely,  the  sum- 
indorsed  on  the  writ,  aud  the  legal  fees 
of  execution. 

Bonafous  v.  Walker.  2  T.  R.  1 26 
\2.  In  an  action  against  the  sheriff  for 
the  escape  of  a  prisoner  on  mesne  prO* 
cess,  the  plaintiff  was  nonsuited,  be- 
cause he  could  not  prove  any  debt 
against  the  prisoner  who  esca|)ed. 
AlejMsuba-Y.Macauky,  4T.R.fill 
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}3.  B.  being  custody  at  the  suit  of  A. 
in  a  joint  action  against  B.  and  C, 
B^iusUfixis  bait  in  an  action  entitled 
by  luislake  "  A,  a^inst  B."  only, 
and  a  rule  so  entitletl  is  served  np  the 
marshal  of  K.  6.  who  thereupon  dis- 
charges B.  out  of  custody,  he  not 
being  charged  fn  custody  in  any  more 
than  one  action  at  the  suit  of  A.: 
held  thai  the  marshal  was  Hable  in  an 
action  for  an  rscajie. 

Jlliite  V.  Jones.    5  E.  R.  ^cjo 

1  i.  In  an  action  ugaiu!»t  the  marshal  for 
an  escape,  it  hf  ing  alleged  in  the  de 
claration  that  the  prisoner  was  arrest- 
ed  on  mesne    process,    and    hrou<;ht 
before  a  judge  at  chambers  by  virtue 
of  a  writ  of  habeas  corpus,  and  was 
by  hitu  thereupon  commtttd  to  the 
custody  of  tJic  marshal,  ashy  the  re- 
cord thereof  now  remaining  in  the  Court 
of  K,  B,  appears,  &c.  such  allegation 
is  either  impel  tinent  and  snr|>l'isage ; 
(for  pro|ieily   »pcakiii:r,    surli   docu- 
nienti  are  not  records  nor  capable  of 
becoming  so)  or,  cojiMdering  tJieni  a-* 
quasi  of  record,  the  allegation  is  auf 
hciently  proved  by  I  he  prodticlion  of 
thcni  from  the  oflirc  of  the  clerk  of 
the  papers  of  the  K.  B.  prison,  with 
whom  they  were  projH»rly  deposited. 
U'lgley  V.  Jones.   5  E.  R.  440 

15.  In  an  action  for  an  escape  out  of 
execution  the  declaration  alleged  thai 
the  prisoner  wa^,  by  habeas  corpus, 
brought  before  a. judge  of  K.  B.  and 
by  h»m  conmiitted  to  the  custody  vi 
the  marshal,  "  as  liy  t!ie  siid  writ  o( 
habeas  corpus,  and  the  5uid  comniit- 
ment  theieon  now  reniairJng  in  the 
fnid  court  more  fid!y  appvars;"  held 
that  eviilfurc  of  a  coniniitmciit  by  a 
jt;dge  of  K.  D.  but  not  filed  of  rtcoril, 
would  not  support  the  itction. 

Turner  v.  EyJcs.  3  B.  \  P.  45 v> 

]6'.  Held  also  ihat  the  aliove  alie<>a;ion 
(even  if  unnecessary)  must  be  prove*  ( 
«s  laid.  ib 

ESSOIGN. 

1,  If  on  the  return  of  a  writ  in  a  per- 
sonal aciion  the  defendant  cast  an  es- 
soigo,  which  is  not  adjcuirned  to  a 
particular  day,  and  it  is  not  quashed, 
and  the  phiintiff  deliver  his  declara- 
tion on  the  first  day  of  the  following 
terra,  the  ijlefcudaut  is  not  entitled  to 
an  imparlance.  Rooke  v. 

The  Earl  of  Leicester.  2  T.  R,  1 6 


ESTOPPEL. 

2.  Whrn  a  corporation  are  defendants, 
they  ure  not  entitled  to  an  e^soigo. 

Argent  v.  The  Dean  and 
Ckaptn-  of  St.  Paul's.  2  T.  R.  1 6,  n. 

3.  There  cannot  be  an  essoign  hi  a  i:er- 
sonal  action.  2  T.  R.  1(> 

4.  Where  an  essoign  is  not  adjourned  to 
a  particular  day,  and  no  motion  made, 
lo  quash  it,  the  declaration  cannot  be 
delivered  till  the  first  day  of  the  term. 

2T.R.  \6 
3.  The  essoiiin  dav  is  considered  for 
many  purposes  \he  first  day  of  the 
term.  Bclk  v.  Broalhent.  3T.  R.  185 
6\  And  if  a  writ  bt*  p!c  tded  as  sued  out 
on  a  day  between  the  essoign  day  and 
the  fii>t  day  o\  the  term,  and  there  be 
a  special  demurrer  for  lliat  cause,  the 
olijectiou  will  U't  prevail,  though  the 
court  do  not  in  fdct  sit  till  tiie  quarto 
die  post.  3  T.  R.  1 85 

ESTOPPEL. 

1 .  In  general  the  grantor  is  e-^topped  by 
his  deed  to  sav  he  hud  no  iutere>t. 
FairtitJed.Myttony  Gilhai.lT  IM71 

2.  But  that  principle  does  liut  apply 
where  tlie  graulor  h  a  trust*  e  for  the 
public.  2T.R.  in 

3.  Still  less  ran  it  apply  whore  the  t rus- 
tic, deriving  his  authority  under  a 
pub!ic  act  of  parli^.menl,  grants  ihat 
which  ,lhc  act  does  not  empower  him 
to  do.  2T.  R.  171 

4.  Therefore  wh*;re  the  trustees  of  a 
public  turnpike  act  were  empowerrd 
ti»  erect  toll-houses  and  mortgage  the 
/()//.«,  and  it  w:is  <leclared  that  there 
should  be  no  priority  anions  the  cre- 
ditors, it  was  deteriuiucd  th<it  they 
have  a/>  power  to  moiii:  fje  the  tolUr 
houses  or  gates,  aud  thai  if  in  fact  they 
have  n*a(le  such  a  inorlga^e,  and  an 
eject oicut  i*  hnMijihl  n<:aiust  them  by 
the  morlqjgef,  tht»y  are  not  estopped 
by  their  tleed  from  insist ing  that  the 
act  gave  them  no  such  power. 

2  T.  R.  169 

5.  Debt  on  bond,  con  litioued  for  the 
pcrfofmauce  by  B.  G.  of  all  the 
covenants  on  his  part  mentioned  in  a 
certain  indenture,  bearing  even  date 
with  the  bond,  made  or  expressed  to 
be  made  between  the|)laintiif  and  the 
9aid  R.  G.:  pica,  that  before  the 
execution  of  the  bond  it  was  agreerl 
that  the  plaintiff  should  grant  to  J^.  Gi 
a  lease  under  certain  covenants,  and 
that  the  defendant  shonld  enter  into 

'  a  bond  as  security  for  the  performance 
of  these  coveuiautd :   that  the  defend^ 


ESTOPPEL, 


209 


Qttt  dirl  accordingly  enter  into  the  bond  1 2.  Devisees  of  continent  remainders  in 


xtn  whicli  the  action  was  brought,  but 
that  the  indenture  mentioned  in  the 
condition  thereof  is  the  lease  so  agreed 
upon,  and  no  oth(;r,  but  tliat  the  said 
lease  never  was  executed :  held  on 
demurrer,  that  the  defendant  was  e<«- 
topped  by  the  condition  of  the  boud 
from  pleading  this  matter. 

Hosier  v.  Searle.    2  B.  &  P.  299 

6.  If  the  Jieir  apparent  of  a  copyholder 
hi  fee  surreu(ier  in  the  lifetime  of  his 
ancestor,  and  survive  him,  the  heir  of 
siicli  surrenderor  is  not  estopped  by 
tliat  surrender  of  his  ancestor  from 
claimini;  against  the  surrenderee. 

Goodtitkw  Morse.  3T.R.365 

7.  Whether  in  the  case  of  a  freehold 
estate,  if  tl>e  heir  had  made  a  feoff- 
ment under  ttnch  circumstances,  his 
heir  would  not  be  cbtopped  ?    Qu. 

3  T.  R.  365 
S.  Where  a  person  held  under  a  lease 
from  a  tenant  for  life,  in  which  the 
reversioner,  who  was  then  under  age, 
was  named,  but  it  was  not  execute* 
by  him  till  after  the  death  of  the  te- 
nant for  life;  guaire.  How  far  the 
lessee  might  have  been  estopped  in  an 
action  of  covenant  brought  by  the  re- 
versioner if  he  had  not  himself  shewn 
these  fncts  by  his  declaration  I 

Ludford  v.  Barber.    1  T.  R.  86 

9.  A.  asserting  that  he  bad  a  right  to  a 
patent  machine,  covenanted  with  B, 
that  he  should  use  it  it  in  a  particular 
maiiner,  in  consideration  of  which  B. 
covenaiited  that  he  would  not  use  atty 
other;  in  an  action  by  A.  on  the  co- 
venant, B.  is  not  estopped  by  his  co- 
venant from  pleadiuv  in  bar  to  th* 
action,  that  the  invention  -  *as  not  new, 
or  that  the  patentee  was  not  the  inventor: 
but  he  may  thus  shew  that  the  patent 
was  void,  and  consequently  that  there 
was  no  con^deration  to  him. 

llayne  v.  Malthy.  ^3  T.  R.  438 

10.  Put  in  an  action  by  ihe  assignee  of 
the  patentee  against  the  patentee  him- 
self, he  is. estopped  from  shewing  thai 
it  was  not  a  new  invention  against  his 
own  6eeA.  Oldhajn  v.  Lfin^rmead,  Sitt. 
after  Trin,  1789,  cor.  Lord  Kenyon. 

3  T.  11.439*^441 
IK  If  a  verdict  be  found  on  any  fact  or 
title,  distinctly  put  in  issue  in  an  ac- 
tion of  trespass,  such  verdict  may  be 
pleaded  by  way  of  estoppel  in  another 
action  between  the  same  parties  oi 
their  privies,  in  respect  of  the  same 
fact  or  title. 
Outramy.MmwQi.   SE.R,34(; 


a  copyhuhl,  not  being  in  th^  seisin, 
cannot  make  a  surrender  of  their 
interest;  nor  will  such  a  surrender 
operate  by  estoppel  against  the  par- 
ties or  their  heirs. 

Doe  d.  Blackaell  4*  ^-  ▼•  Tomkint. 

11  E.R.  185 

13.  The  plaintiffs,  a  Frenchman  and  a 
Swiss,  carrying  on  trade  at  Lisbon 
under  the  name  of  the  defendant,  a 
Portuguese,shipped  a  cargo  from  thence 
to  a  port  of  France,  which  cargo  be- 
ing captured  by  a  British  cruiser,  and 
libelled  for  condemnation  in  the  Court 
of  Admiralty  as  French  and  enemy's 
property,  was  ordered  to  be  restored 
to  the  defendant  on  his  putting  in  and 
establishing,  with  the  plaintiff's  privity 
and  consent,  a  claim  to  it  as  his  own 
property :  the  Court  of  K.  B.  held 
that  the  plaintiffs  were,  by  thus  col- 
luding with  the  defendant  to  withdraw 
from  the  Admiralty  the  decision  of  the' 
then  question,  by  establishing  a  false 
fact,  estopped  from  maintaining  an 
action  for  money  had  and  received 
against  the  defendant  for  the  proceeds 
by  shewing  the  true  fact  that  the  pro- 
perty was  their  own,  and  that  the 
defendant  was  their  agent.  De  Melton 
Sf  aL  V.  De  Mello.    12  E.  R.  234 

1 4.  Plaintiff  agreed  to  serve  as  a  seaman 
during  a  voyage  to  and  from  the  West 
Indies:  on  his  arrival  there  he  was 
claimed  as  a  runaway  slave  ,  and  de- 
livered up  to  his  master;  whereupon 
it  was  agreed  between  the  plaintiff, 
his  master,  and  the  captain,  that  upon 
payment  of  a  sum  of  money  by  the 
capt<iin  unto  the  master,  the  latter 
should  manumit  the  plaintiff,  he  co- 
venanting to  serve  the  captain  as  a 
seaman  for  three  years,  at  certain  sti- 
ptdafed  wa;:es;  plaintiff  was  accord- 
ingly manun.itcd,  and  having  served 
the  captain  on  the  homeward  voyage, 
brought  an  action  aeainst  him  to  re- 
cover wages  fur  that  voyage  on  a 
quantum  meruit:  held  that  he  was 
estopped  by  his  covenant  from  claim- 
ing more  than  the  sum  stipulated. 
Williams. Brown.  3B.&P.69 
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I.  Conclusive:  or  prima  facie. 

1.  A  receipt  is  not  conclusive  evidence 
against  the  party  signing  it ;  but  he 
niSy  shew  that  he  did  not  receive  the 
sum  or  thing  in  question. 

Stratton  v.  RasialL  2  T.  R.  366 

2.  Where  there  is  a  promise  to  pay  a 
bill  of  exchange,  unless  \%ithin  a  fixed 
time  proof  he  produced  of  its  bentg 
already  paid,  though  the  pron-i*»e  be 
broken,  (no  proof  being  brought  within 
the  time),  and  the  plaintiff  in  an  ar 
lion  on  the  bill  give  evidence  (under 
a  count  on  insimul  campuf  assent)  of  Ihe 

'  special  promise;  yet  the  defendant 
may  also  prove  under  that  count,  that 
the  debt  for  which  the  bill  was  ori- 
ginally given  was  paid ;    and  thereby 

^  avoid  the  promise  by  shewing  that  it 
was  without  consi<{eration. 

Elmes  v.  Wills.    1  H.  B.  64 

i.  Upon  a  libel  in  the  Consistorial  Court 
for  disturbance  iu  the  plaintiff's  right 
to  a  pew,  the  court  adjudged  flu 
right  to  be  iu  the  plaintiff,  and  ad- 
tnouished  the  defendant  not  to  sit  in 
the  pew;  the  Court  of  Archers  re- 
versed the  sentence,  but  also  admo- 
nished the  defendant  not  to  uf^e  the 
pew  again  :  these  sentences  were  held 
not  conclusive  evidence  of  the  plaintiff's 
Tight  in  an  action  for  a  disturbance 
between  the  same  parties. 

Cross  V.  Saltn\   3  T.  R .  639 

*.  A  judgment  of  ouster  'Hgaiust  om* 
corporator  is  conclusive  evidence  ajuahist 
another  who  derives  title  under  him. 
R.  v.  llie  Mai/ot  ofVm'k.  5  T.  R.  ()6 

'5.  If  to  an  action  hnmght  l)y  a  cnditoi 
of   a  testator,    the    executrix    pKiul 
judgments  recovered,   and   no   assetb 
,     beyond,  ^T. ;    to   which   the  pljintiflj 
replies  pei' fraudan  gencraWy  ;    it   i.^l 
not  conclusive  evide«  ce  of  fraud,  t!m 
Ihe  judgments  as  pleaiied    woie  con  ! 

•  fessed  form  ore  than  llie  just  diblj*: 
birt  the  defendant  mav  shew  tt>at  llir> 

'  were  entered  up  by  mi>tiike  for  n^ort- 
ihan  was  due,  ami  that  that  wa^  made 
known  to  the  plaintiff  before  the  u<-)ioit 
was  brought. 

'-  Pease  v.  ?s'ii};lor,    5  T.  R.  80 

Q.  In  an  action  on  an  attorcey's  bill,  th^ 
nisipriusioW  is  good  prluia  facie  evi 
dence  that  the  action  was  not  com-, 
nienred  till  the  expiration  of  a  mouth 
«it<*:  the  delivery  of  the  bill. 
hM,Qiu^^c.y.PritchtL  1B.&P.26S 


7.  The  examination  of  a  pregnant  wo* 
mail,  taken  bo  fore  a  justice  of  peace 
under  stat.  6.  G.  2.  c.  3 1 .,  is  admissible 
evidence  on  an  application  to  the 
Quarter  Sessions  to  make  an  «>rder  of 
filiution  on  the  putative  father,  if  the 
woman  die  before  such  application  is 
made;  and  if  not  contradicts. d,  ought 
to  be  conclusive.  J^.  v.  Tlie  Inlia- 

hitants  of  Ravenstone.  5T.  R.373 

8.  In  an  action  against  A.  for  enticing 
the  servant  of  B,  from  his  service,  it 
is  sufficient  evidence  of  the  enticement, 
that  A.  asked  the  servant  to  enlist  in 
the  army,  and  afier^vards  gave  him 
money. 

Keanev.  Boj^cctl.    2  H.  B.  51 1 

9.  Qu.  ¥irhelher  a  judgment  of  acquittal 
in  rem  in  the  Exchequer,  is  conclusive 
as  to  the  illegality  of  the  seizure  of  the 
goods  in  a  sub^equeut  action  to  reco- 
ver them  from  tlie  seizing  officer. 

Cooke  v.  ShoU.  6  T.  R.  255 

10.  A  jadgment  of  condemnaliou  tJi 
rem,  iu  such  case  is  conclusive. 

5T.R.255 

11 .  A  conviction  of  a  justice  of  peace 
having  competent  jurisdiction,  upon 
which  the  plaintiff  was  arrested  and 
imprisoned,  is,  till  reversed  or  quashed, 
conclusive  evidence  in  favour  of  the 
justice  against  whom  an  action  of 
trespass  and  fahe  im)>risonment  was 
brought.  Strickland  v.  Ward,  Win^ 
Chester  Sum.  Ass,  17  "y? 9  ^or.  Yates  J. 

7  T.  R.  6.'i3,  fi. 

IC?.  An  inquisition  made  by  the  sheriff's 
jury  to  a>certaiu*tlie  property  of  goods 
taken  under  a  fl.  fa.  thotigh  found  iu 
favour  of  A,  is  not  adnjissible  evidence 
in  an  action  of  trover  for  the  goods 
bion«:!it  by  A,  ai>aiiist  iheiheriff. 
Lallioiv  V.  Earner  4'  al,  2  H.  B.  437 

\o.  Where  a  case  froiU  the  sessions  only 
s  ated  the  bare  fact  of  a  pau|>er*s  hav- 
ing received  relief  from  the  respon- 
deu I's  pansh,  it  was  holden  that  this 
was  iiol  even  prima  facif  evidence  of  a 
H'tllcmeiit  theie  :  since  he  miffht  have 
been  relieved  as  casual  poor,  which  the 
over!s^ers  were  bound  to  do  if  wanted, 
whether  the  pauper  were  settled  there 
or  not.  R.  V.  Th€ 

Inhabitants  of  Cluiflderton:  2E.R.27 

14.  Upon  an  issue  taken  (in  an  action  of 
debt  on  bond  to  secure  an  annuity) 
m  general  terms  without  reference  to 
the  annuily  act,  upon  a  traverse  that 
the  coQsideration-money  was  not  paid 
bi/  the  grantee  to  the  use  of  the  grant- 
ors i   evidence  that  it  was  so  paid  bjf 
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the  grantee's  agent  will  sustain  the  af- 
firmative of  ihe  issue. 

Coarev.Gibletf.   4E.R.85 

15.  In  an  action  on  a  policy,  the  pro- 
perty of  the  ship  may  be  proved  by 
parol  evidence  of  the  possession  of  the 
assured,  unless  disproved  by  the  pro- 
duction of  the  written  documents  of 
the  ship  under  the  register  acts.  And 
held  that  such  parol  evidence  of  owner- 
ship, arising  from  possession  at  a  par- 
ticular period,  uas  not  disproved  by 
shewing  a  prior  register  in  the  o^me  of 
another,  and  a  subsequent  register  to 
the  same  person. 
Robertson  Sf  al.  v.  French,  4  E.R.  130 

16.  An  averment  that  the  pliuntiff  wa«» 
ready  and  willing  to  transfer,  and  re- 
quested the  defendant  to  accept  stock, 
can  only  be  satisfied  by  shewing  an 
actual  tender  and  refusal^  or  that  tlie 
plainiff  waited  at  the  batik  on  the  day 
when  it  was  understood  that  Ihe  tranv 
f^T  was  to  be  made,  until  the  close 
of  the  tran-fer-books,  which  was  iJie 
latest  time  whi-n  it  could  be  made. 

Bordenave  v.  Grcc;on/.  5  E.  11 . 1 07 

17-  An  averment  that  slock  was  to  be 

transferred  on  request  i**  not  [roved  by 

evidence  that  it  was  to  be  transferred 

on  a  certain  day, 

Bardenave  v.  Barf  let  t,     5  E.  R.  1 11 
18.  The  publisher  of  a  pidilic  register  re- 
ceives an  anonymous  letter,  tendeii  g 
certain  political   infomiation  oi  Insh 
affairs,  and  requiring  1o  know  to  wIkhu 
his  letters  should  be  directed  ;  to  \\hich 
an  au'^wer  is  returned  v\  the  re<ii  ter; 
after  which  he  receives  two  Liters  in 
the   same   hand  writing,    directed    i*s 
mentioned,  and  having  the  friah  post- 
mark on  the  envelopifs ;  m  hieh  two  let 
ters  were  provrd  to  be  in  the  hand- 
writing of  lh»*  defendant ;  the  previous 
letter  bavins  been   deslrowMt:  This  i< 
a  sutHcient  ground  for   tlie    Court  to 
have  the  letters  read  ;  /.nd   the  letters 
themselves  containing    cxpressio.js  of 
the  writer  indicative  of  his  having  sent 
them  to  the  publisher  of  the  register  in 
Middlesex,  for  the  purnosc  of  publica- 
tion, the  whole   is  evidenre  sufficient 
for  the  jljry  to  fin  I  a  pubruaiion  by 
the  procurement  of  the  defendant^  m 
Middlesex. 

/?.  v.  Hon.  R.  Johnson.  7  E.  R.  65 
ip.  Where  the  plaintiff  declares  upon  a 
quantum  meniit  for  work  and  labour 
done,  and  materials  found,  it  is  compe- 
tent to  the  defeuilant,  even  without  no- 


tice to  the  plaintiff,  to  prove  that  Ihe 
woikdone  was  not  worth  so  much  as 
the  p'aintifr  claims.  And  if  it  appeaff 
that  ihc  plaintiff  had  been  paid  on  ac- 
count as  much  as  the  work  was  worth, 
he  cannot  recover.  And  so  it  seems 
thiit  ihe  defendant  may  be  let  into  soch 
a  defence  where  the  contract  was  for 
the  work  to  be  done  at  a  certain  price ; 
at  least  if  he  give  the  plaintiff  previous 
notice  ofsuch  defence,  that  he  may  be 
prepared  to  meet  it.  And,  if  the  work 
done  be  wholly  inadequate  to  answer 
the  purpose  for  which  it  was  undertaken 
to  be  performed,  it  appears  that  the 
defendant  may  be  let  into  such  defence 
even  without  notice. 

Basten  v.  Butter.    7  E.  R.  479 

20.  In  case  against  a  judgment  creditor 
for  maliciously  suing  out  an  alias  Ji.  fa. 
after  a  sufficient  execution  levied  upon 
the  plaintiff's  goods  under  the  first 
Ji'fa.  held  that  the  sheriff's  return  in- 
dorsed upon  the  two  \m'Vs  (which 
writs  had  been  produced  iu  evidence 
by  the  plaintiff  as  part  of  his  case,) 
wherein  the  sheriff  stated  th.it  he  had 
forborne  to  sell  under  the  first,  and 
had  sold  under  the  second  writ,  by  the 
request  and  with  the  consent  of  the 
wm  plaintiff^  were  prima  facie  evidt?nce 
of  the  facts  so  returned ;  credence 
being  due  to  the  official  acts  of  the 
sheriff  between  third  persons. 
Gi/fford  v.  IVoodgate.  i  I  E.  R.  297 

21    An  affidavit  made  and  signed  by  the 
piit.tcr  and  publisher  and  proprietor 
of  a  newspaper  as  recpiired  by  stat. 
08  G.  3.  c.  78.,  which  affidvit  con* 
t.ir.ed   the  names  of  the  parties,  the 
place  where  the  paper  was  printed,  and 
the  title  of  it ;  together  with  the  pro« 
duct  ion   of  a  newspaper,  tallying  io 
every  respect  with   the  description  of 
it  in  the  affidavit ;  is  not  only  evidence, 
by  that  act,  of  the  publication  of  such 
l^aper  by  the  parties  named,  but  is  also 
evidence    of    its    publication   iu  the 
county  where  the  printing  of  it  is  des- 
cribed to  be :  and  this  upon  the  trial 
of  an  information  foi  a  libel  contained 
in  such  newspaper. 
R.  v.  Hojt  and  White.  10  E.  R.  £4 
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II.  Court'Rolb,  Puhlie  Books,  S^e., 
when  and  how  admitsibk  in  Evidence 

I.  An  entry  in  the  court-rolls  of  a' ma- 
nor, stating  the  mode  of  descent  of 
lands  in  the  manor,  is  admissible  evi- 
dence  of  the  mode  of  descent  al- 
though no  instances  of  any  person 
having  taken  according  to  it  be  proved. 
Roe d.Beeb€e W.Parker.   5T.  R.26 

8.  A  customary  of  a  manor,  app«>aring 
to  be  of  great  antiquity,  and  delivered 
down  with  the  court-rolls  from  stew- 
ard to  steward,  although  not  signed 
by  any  person,  is  good  evidence  to 
prove  the  coarse  of  descent  within  the 
manor.  Denn  d.  Goodwin  S^ 

WraggetUx.v.  Spray.  1  T.  R.  465 

9.  Where  the  right  to  the  soil  is  in  issue, 
entries  written  in  a  book  by  the  stt:w- 
ard  of  a  fonder  owuer,  from  whom 
title  is  derived  of  receipts  of  money, 
by  the  steward  Ibr  that  owner,  a*i  a 
satisfaction  for  trespasses  committed 
on  the  place  in  question,  are  admissible 
evidence  if  the  steward  be  dead. 

Barry  v.  Bebbington.  4  T.  R.  5 1 4 
4*  So  an  entry  of  the  receipt  of  money 
by  officers  of  a  township  from  the 
officers  of  another  township  of  a  pro- 
portion of  church  rates  made  in  a  pa- 
rish book,  is  evidence  to  charge  the 
latter  officers  with  the  same  propur 
tion  in  fiiture. 

Stead  V.  Beaton.    4  T.  R.  669 

5.  And  another  entry,  explaining  the 
proportions,  made  on  the  same  page, 
is  also  admissible  evidence.  4  T.  R,  (iG^j 

6.  Entries  made  by  a  third  person  de 
ceased,  iu  his  books  of  receipts  of 
rent  from  his  tenant  for  a  particular 
estate,  are  not  evidence  to  prove  the 
identity  of  the  land  in  a  cause  between 
two  others. 

Outram  v.  Morewood^    5  T.  R.  121 

7.  A  verdict  against  one  defendant  in 
trespass  upon  an  issue  of  a  justification 

.  of  a  jndtlic  right  of  way,  negativing 
such  right,  is  evidence  in  treiipass  fur 
breaking  and  entering  the  same  close 
against  another  defendant,  who  justi- 
fied under  the  same  right.  And  the 
latter  cannot  shew  that  such  verdict 
was  entered  upon  that  particular  plea 
by  mistake  of  the  officer^  there  having 
been  no  evidence  given  on  either  side 
in  respect  of  that  issue  on  the  former 
trial ;  the  record  being  conciu.sive  as 
to  the  fact  of  such  a  finding,  thongh 
pot  as  to  the  truth  of  it1>etween  other 
parlies.    Reed  v  Jackson.  I E.  R,  355 


8«  Reputation  would  be  evidence  ts  to 
the  right  of  way  in  such  case.  tft. 

9.  The  prison  books  of  the  FleH  and 
King^s  Bench  prisons,  though  admis- 
sible evidence  to  prove  tlie  period  of 
the  commitment  and  discharge  of  a 
prisoner,  are  not  admissible  to  prove 
the  cause  of  his  commitment. 

Salte  V.  Thomas.    3  B.  &  P.  188 

10.  The  original  book  ()f  cicts,  directing- 
leUers  of  administration  to  be  grant- 
ed, wirh  the  surrogate's  fidt  for  the 
same,  is  evidence  of  the  title  of  the 
party  to  whom  the  admiu'stialion  is 
directed    to  be  granted  of  the  tnles- 

'  tdte's  efiects,  without  producing  the 
letters  of  administration  themselves ; 
notwithstanding  subseauent  letters  of 
administration  grauted  to  auotber^ 
the  first  not  being  recalled. 

Eiden  v.  Keddell.    8  E.  R.  187 

11.  Upon  a  question  whether  certain  an^ 
cient  books,  from  1586  to  \693,  pre* 
served  in  the  archives  of  the  dean  and 
chapter  of  Exeter^  entitled  Rentals, 
and  containing  columns  of  the  names 
of  their  estates,  witJi  the  leiHs  reserved 
on  each,  and  «o/nY«  written  m  difterent 
hand-writing  against  such  rents,  were 
entries  made  by  tbe  receivers  of  the 
dean  and  chapter,  charging  themselves 
with  the  receipt  of  the  rents*  parol  evi- 
dence cannot  be  recrived  to  prove 
them  to  be  receivers'  books  hv  shew- 
ing  that  the  receivers  of  tbe  dean  and 
chapter  for  the  la:>l  sixty  years  b^td 
kept  their  books  of  accounts  in  tbe 
same  form. 

But  it  appearing  that  some  of  the  entries 
in  such  books,  (though  not  the  euires 
as  to  the  rent  of  Uie  estatts  in  question) 
c<mtained  internal  evidence  of  Ibeir 
bein;:  the  books  of  receivers,  bv  such 
entries  as  •' solvit  wiVii;" and  "solvit 
per  me,"  signed  with  Uie  initials  N,W.; 
which  entries  imported  that  N.  W.  wa.^ 
therein  accounting  to  tlie  dean  and 
chapter  for  money  paid  to  himself, 
and  with  the  receipt  of  which,  he  de-* 
bited  himself:  the  Court  of  K.  B.  di- 
rected a  new  trial  in  order  to  have  the 
inspection  of  the  lK)oks  again  submit- 
ted to  tiie  iudge  at  JSisi  Pnus*  Doe  </• 
Webber  v.  Thynne  (Ld,)  10  E,  R.  ^206' 

12  To  prove  a  copy  of  a  record,  it  is 
sufficient  to  prove  that  the  paper  agrees 
with  what  the  officer  of  the  court  read 
at  the  contents  of  the  record.:  it  is  not 
necessary  for  the  persons  examining  to 
exchange  papers  and  read  them  alterv 
nately .      Holf  v.  Dart.  ?  W,  P,  T-  5? 
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}S.  Parchment  writings  preserved  among 
the  munimenti  of  a  manor,  purport  ing 
to  be  signed  by  several  copyholders  of 
the  manor^  stating  an  unlimited  right 
of  common  in  the  commoners,  which 
having  been  found  inconvenient,  they 
had  agreed  to  stock  the  common  in  a 
restricted  manner,  were  admitted  by  the 
Court  of  K.  D.  as  evidence  of  reputa- 
tion as  to  the  general  right  of  common. 
Chapman  \,  Cowlan.     13  £.  R.  10 

14.  Proof  of  a  curacy  augmented  is  made 
by  shewing  an  order  for  the  awginenta- 
tion  of  it,  entered  in  a  book,  audoi^ui'd 
by  the  governors  of  Queen  Annts 
bounty,  according  to  stat.  1  G.  1 .  st. 
2.  c.  10.  §  20.  ;  without  going  on  to 
j*iove  that  the  money  was  afterwards 
Itiid  out  in  land,  and  allotted  by  deed 
under  (he  corporation  seal  of  the  go- 
vernors to  be  annexed  to  tlie  curacy, 
and  tliat  such  deed  was  enrolled  wiih- 
in  six  months  after  its  e\ecution,accord- 
ing  to  that  statute  §'21.  and  9G.'2,  c.o6. 
Doe,  d.  Graham,  v.  Scott.  1 1  E.R.478 

15.  The  judgment  book  is  no  evidence 
of  the  judgment  entered  therein,  though 
the  record  has  not  been  nia'le  up,  and 
though  the  person  iutc.ested  ra  proving; 
the Judgmfut  br  no  parly  to  the  a'ciion. 

Aj/rey  v.  Davrnp&rt.     *i  N.  R.  474 

16.  The  entry  in  the  rigister  hook  of  the 
custom'house  of  the  certitic»te  of  a 
transfer  of  a  vessel  to  a  paitic»il»r  per- 
son n  not  even  prima  facie  evidence 
for  a  stranger  to  charge  that  person  as 
owner  unless  the  entry  be  sbewa  to  be 
made  by  the  authority  of  the  person 
Hflnied  iii^it. 

Fraztr  yi^HopkiasSfaJ.  2  W.  P.  T.  5 

III.  Custom;    of  Evidence  to  support, 

I,  An  allegation,  in  an  action  for  a  false 
return  to  a  mandamus,  of  a  cus^luin  of 
payment  by  the  chapeluardens  of  A. 
to  the  ehurcluffardena  of  B.,  may  be 
supported  by  evidence  of  a  custom  of 
payment  to  ofiicers  acting  only  for  the 
township  of  B,,  not  co*exteusive  witlt 
the  parish  of  £.,  but  who  have  always 
b<*en  described  as  the  churchwardens 
ofi?.  4T.R.  66*9: 

2p  A.  claim  of  toll  to-  be  taken  in  specie 
for  goods  sold  in  a  market,  is  snp})oited! 
by  evidence  of  a  ri«;]it  to  toll  for  goods- 
hroV'ght  into  the  market,  and  there  sold; 
without  shewing  any  right  to  toll  for 
goods  sold  in  the  market  without  being: 
brought  there. 
JiJaselej/,  Bar  I,  v.  Pierson*  4  T.  lU  1 04* 


3.  A  sale  of  goods  in  a  market  m  such 
a  case  implies  that  the  goods  are  ac- 
tually there.  4  T.IL  104 

4.  Plea  (to  tre«$pass),  that  an  ancient 
messuage  and  i2  acres  of  land  were 
inmieniorially  parcel  and  a  customary 
teuenunt  of  the  manor  of  ^. :  and  that 
there  is  a  custom  in  the  manor,  "  that 
from  time  wiiercof,  &c.  the  customary 
tenant  of  the  said  customary  tene- 
ment, for  all  the  time  aforesaid  has 
had  right  of  common,"  &c. ;  replica- 
tion, traversing  the  custom  :  on  these 
pleadings  the  plaiutitf  m;iy  prove  that 
the  messuage  was  built  withiu  20  years 
and  not  upon  the  scite  of  an  ancient 
\\o\x%e.Dunstan  v.  Tresider.  5  T.  R.  2 

5.  Evidence  of  rej)utation  of  the  custom 
of  a  manor  that  in  default  of  sons,  the 
eldest  daughter,  and  in  default  also 
of  daughters,  the  eldest  sister,  and  in 
case  of  the  death  of  all  tlie  descen- 
dants of  the  eldest  daughter  or  sister, 
thi:  descendants  of  the  other  daugh- 
ter* or  bi;>ters  respectively  of  the  per- 
son last  seized  shi)u!d  take;  is  proper 
to  be  left  to  the  jury  of  the  existence 
of  such  a  custom  as  appiied  to  a  great 
ne|4iew  (the  ^rand-sou  of  an  eMest  sis- 
ter) of  the  person  la-t  seized  ;  although 
the  instances  in  which  it  was  proved  to 
have  been  put  in  use  extended  no  fur- 
ther than  thos^^  <»f  eldest  daughter  and 
eldest  &is-er,  and  the  son  of  an  eldest 
si>ler:  the  existence  of  such  extended 
custom  in  adjacent  manors  seems  to  be 
no  evidence  of  the  custom  in  the 
particular  mauor.  Doe  d,  Foster 

if  aL  v.  Sisson.     1  'I  £.  R.  62 

IV.  Deeds,  Papers,  Private  Accounts 
Bockfft  SfC, ;  when  and  how  far  admis" 
sible  Evidence, 

(See  also  title  Inspsctton,  &c.) 

t.  A  deed  cotitins;  out  of  the  hands  of 
the  opjiosile  party  at'tor  notic^  to  pro>- 
duce  it,  mu^t  prima  facie  be  taken  to 
be  duly  execntexl,  and  will  be  received 
in  eviJence  without  proof  of  the  exe- 
cution. /?.  y,The 
Inhab,  of  JSTiddkzoi/,     2  T.  R.  41 

2.But\vhere  aniiistrument  was  produced  at 
the  trial  hy  one  of  the  parties,  in  conse- 
quence of  notice  frouj  the  other ;  which 
when  produced  appeared  to  have  been 
executed  by  the  party  producing  it,  and 
third  per.sun8«  and  to  be  attested  by  a 
subscribing  witness;  the  Court  of  IL  B. 
held  that  the  production  of  it  in  that 
niimner,  didt  not  dispense  with  the  ne- 
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cesstty  of  proving  the  instrument  by 
means  of  the  subscribing  witness, 
though  unknown  before  to  the  party 
calling  for  it. 

Gordon  v.  Searian.    8  E.  R.  548 

3.  The  mere  production  in  court  of  d 
diploma  of  Doctor  of  Physic  under 
the  seal  of  one  of  the  Universities,  is 
not  in  itself  evidence  to  shew  that  the 
party  named  in  the  diploma  is  entitled 
to  that  degree. 

Moises  V.  Thornton.     8  T.  R.  303 

4.  Action  for  these  words  spoken  hv  de- 
fendant of  the  plaintifTin  his  profession 
of  a  physician.  Dr.  5.  has  upset  all 
we  have  done,  and  die  he  (the  patient) 
must."  It  was  proved  that  the  plaintifl' 
had  practised  several  years  as  a  physt* 
cian,  and  having  been  called  in  durine: 
the  absence  of  a  physician,  who  with  the 
defendant,  attended  the  patieiit^the  de- 
fendant as  apothecary  made  up  the  me- 
dicines prescribe  dby  theplaintifffor  V^t 
patient  in  question.  Qu.  Whether,  oi  ( 
this  declaration  it  was  necessary  fur 
the  plaintiff  to  prodace  a  diploma,  or 
other  direct  evidence  that  he  had  taken 
a  degree  in  physic,  in  order  to  maintain 
the  action?  Smith  v.  Taylor.  N.  R.  19u 

5.  In  an  action  on  a  foreign  judginent, 
it  is  not  sufficient  to  prove  the  judge's 
hand-writing  fub>cribed  to  it,  without 
proving  that  the  seal  affixed  thereto  i> 
the  seal  of  the  court. 

Hfitry  V.  Adfjf.    3  E.  R.  22 1 

6.  If  the  plaintiff's  attorney,  previoiHiy 
to  hi  inging  an  action  for  a  distress  under 
the  warrant  of  a  magistrate  make  out 
two  papers  precisely  similar,  purport- 
ing to  be  demands  of  a  copy  of  the  war- 
rant pursuant  to  24  G.  -2.  r.  44.  §  0'. 

^and  havin?  signed  bfith  for  his  client 
deliver  one  to  the  defendant,  the  other 
is  sufficient  evidence  at  the  trial. 

(  Dissenticnte  RookeJ.) 
lory  V.  Orchard.     2  B.  &  P.  3y 

7.  A  cO|>y  of  ad  attorney's  bill,  the  ori 
ginal  of  which  h:is  been  delivered  to 
the  defendant,  may  be   admitted  in 
evidence  without  proof  of  notice  to 
|:rodure  the  origtnsd. 

Anderson  v.  May.     2  B.  &  P.  23? 

S.  And  IS  rnnrlusive  as  to  the  reasonable- 
ness of  the  items.  ib. 

9.  In  trovrr,  for  the  certificate  of  a  ship's 
registry,  the  certificate  may  be  proved 
by  the  produdioii  of  the  registry  from 
%'hich  is  was  copied,  though  no  notice 
has  been  given  to  produce  the  certifi- 
cate it>elf. 

I^Mf ^fr  V.  Jarratt.  3  B.  &  P.  ]  43 


10.  A  rector  may  recover  in  ejectment 
against  his  lessee  on  the  ground  of  the 
lease  of  the  rectory  being  avoided  on 
account  of  his  own  non-residence,  by 
force  of  the  stat.  1 3  Eliz.  e.  20.  and 
the  lease  to  the  defendant  describing 
him  as  doctor  in  divinity  produced  by 
him  at  the  trial  in  support  of  his  title, 
is  prima  facie  evidence  of  his  being 
such  as  he  is  therein  described  to  be 
so  as  also  to  avoid  the  lease  under  the 
Stat.  21  H.  8.C.  13.  ^  3.   Throgmorton 

d.  Fleming  v.  Scott.     2  E.  R.  467 
(See  Ejectment  I.  27) 

1 1 .  An  averment  in  a  declaration  on 
the  stat.  8  Ann.  r.  9.  against  the  mas- 
ter of  an  apprentice  for  not  inserting 
the  true  consideration  in  the  inclen- 
tore,  "  that  A.  B.  the  apprentice,  by  a 
certain  indenture,  executed  on,  &c. 
put  himself  apprentice  to  the  defend- 
ant." &c.  may  be  proved  by  the  pro- 
duction of  that  part  of  the  indenture 

-.  executed  bv  the  defendant,  in  which 
it  is  recited  thdt  A.  B.  had  put  him- 
self appren?  ice,  Ac. 

Burleigh  v.  Stibhs.     5  T.  R.  465 

12.  So  in  ej»'ctment  upon  a  clause  of  re- 
entry in  a  leaso  against  the  assignee  of 
a  lease,  proof  of  the  counteqiart  by  the 
subscrbing  witness  is  sufficient  evidence 
against  the  assignee  of  his  holding  upon 
a  condition  of  re-entry  (contained  in 
the  original  lease)  in  case  of  noo-pay- 
ntent  of  rent. 

Roe  d.  West  v.  Daira.    7  E.  R.  363 

13.  There  is  no  difference  between  civil 
actions  and  criminil  prosecutions  as 
to  the  evidence  of  (tapers.  In  nei- 
ther case  is  the  party  bound  to  pro- 
duce evidence  against  himself;  but 

■  e\en  in  a  criminal  prosecution  notice 
may  be  given  to  him  to  produce  pa- 
pers in  his  pos«>ession.  and  in  case  of 
his  refu>al  or  neglect,  other  evidence 
may  be  given  of  their  contents. . 

The  Attorney  General  v. 
Le  Merchant,  Exch.    2  T.  R.  201  n. 

14.  And  tuitice  to  the  defendant's  agent 
or  attornev  in  such  case  is  sufficient. 

2  T.  R.  201 

15.  In  trover  by  the  assignees  of  a  bank- 
rupt to  recover  goods  taken  by  the 
defendant  under  a  fraudulent  bill  of 
sate  given  b}  the  bankrupt  to  the  de- 
fendant ;  (and  which  was  an  act  of 
bankruptcy,)  the  d«fendai»ts  exami- 
nation before  the  commissioners^  in 
which  he  admitted  the  execution  of 
thee    deed,    is  sufficient  evidence  to 
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prove  the  execution,  and  supersedes 


2 1  •  The  entries  by  A,  io  his  account  book 


of  the  receipt  of  rent  to  the  amount 
stated,  are  also  evideuce  of  Ihe  same 
fact.  7  E.  R.  279 

21*  Where  a   corporation  declaring  in 
covenant  by  their  modern  name,  stated 
that  the  citizens,  &c.  were  from  lime 
immemorial    incorporated   by  divers 
names  of  incorporation,  and  at  the 
time  of  making  tlie  indenture  by  A,B, 
which  they  decliired  on,  were  kpown 
by  a  certain  other  name,  by  which 
name  A.  B.  granted  to  them  a  certain 
watercourse,  and  covenanted  for  quiet 
enjoyment :  held  that  the  deed  grant- 
ing the  watercourse  to  them  by  such 
name  was  evidence  as  against  the  de* 
fendants,  who  claimed  under  the  gran- 
tor, that  the  corporation  was  known 
by  that  name  aMhe  time,  upon  an  issue 
taken  on  that  fact.         Mayor^  Sfc,  of 
Carlisle  v.  Blamire.  8  £.  R.  487 
22.  If  a  person  have  peculiar  means  of 
knowing  a  fact,  and  make  a  declara- 
tion' and  written  entry  of  that  fact, 
which  is  against   his  interest  at  the 
time  ;  it  is  evidence  of  the  fdct,  as  be- 
tween third  persons  after  his  death,  if 
he  conld  have  been  examined  to  it  in 
his  lifttime;  and  therefore  an  entry 
made  by  a  man-midwife  in  a  book,  of 
having  delivered  a  woman  of  a  child  on 
a  certain  day,  referring  to  bis  ledger 
in  which  he  had  made  a  charge  for  Jn's 
attendance,  which  was  marked  as  paid, 
is  evidence  upon  an  issue  as  to  the  age 
of  such  child  at  the  time  of  his  after- 
wards suffering  a  recovery. 

Iligham  v.  Ridffwaif.  10  E.  R.  109 

memory  by  referring  to  the  accountsi  23.  A  certain  paper  being  found  along 

Jacob  V.  Lindiay,     I  E.  R.  46*0       with  other  papers  relating  to  the  pri 


the  necessity  of  calling  the  subscribing 
witness. 
Bowles  V.  Langtvorthy.  5  T.  R.  366 

l6.  The  plaintiff's  agent  shewed  to  the 
defendant,  an  underwriter,  the  cap- 
tain's protest,  containing  an  account  of 
the  loss  of  the  ship  insured,  demand- 
ing payment;  held  that  this  did  not 
entitle  the  defendant  to  read  the  pro- 
test in  evideuce  in  an  action  on  the 
policy. 

Senat  v.  Porter:     7  T.  R.  1 58 

17-  A  bin  in  Chancery  is  no  evidence  of 

the  facts  contained  in   it,  not  even  of 

those  on  which  the  prayer  of  relief  is 

founded. 

Doed.  Bowermanv,  Syhoum.  7  T.R.  2 

18.  Except  in  the  instance  of  a  bill  filed 
by   an   ancestor,   which  may  be  evi- 
dence of  a  family  pedigree  therein  set 
forth.  Taylor  v.  Cole,  cor.  Lord  Ken- 
yon,  B.  17 ^9>. cited  7  T.  R.  2,  n.  (n) 

19*  Where  the  plaintiff  entered  an  ac- 
count in  \vriting  of  goods  and  cash 
furnibhed  to  the  defendant  from  time 
to  time,  each  page  of  which  was  au- 
thenticated by  the  defendant's  acknow- 
ledgment in  writing. of  the  receipt  of 
the  contents;  though  such  an  acknow- 
ledgment in  writing  cannot  be  given 
ill  evidence  per  se,  in  respect  to  the 
cash  items,  amounting  to  above  40«. 
in  each  page,  for  want  of  a  receipt 
stamp,  yet  it  is  competent  to  the 
plaintiff  to  prove  that  upon  calling 
over  each  article  to  the  defendant,  he' 
admitted  that  he  had  received  the 
same :  and  Vlie  witness  iimy  refre.ih  his 


20.  Where  A.  being  tenant  for  life,  with 
a  limited  power  uf  leasing,  reserving 
the  ancient  rent,  received  a  letter  from 
a  confidential  agent  in  17  2S,  contain- 
ing a  minute  account  of  the  tenants 
and  rents  of  the  estate,  wiiiirh  letter 
A.  indorsed  A  Particular  of  my  Es- 
tate, &r. ;  and  handed  down  to  B,  the 
succeeding  tenant  ft>r  life,  by  whom  it 
was  preserved  and  handed  down 
amongst  the  muniments  of  the  eiilate, 
to  the  first  tenant  in  tail  :  such 
letter  was  held  to  be  good  evidence 
for  the  tenant  in  tail  against  the  lessee 
of  B.,  in  order  to  shew  that  the  rent 
reserved  by  B.  was  less  th^n  the  an- 
cient rent  reserved  at  the  time  to  which 
such  account  referred.  Roed,  Brune. 
(Clk,)  v,  Rawlings.  7  E.  R.  279 


vute  concerns  of  the  person  last  seised^ 
aHer  his  death,  in  a  drawer  in  his 
house  ;  which  paper  purported  to  be 
the  will  of  a  person  answeriug  the  de- 
sriiption  of  his  grandfather,  made  in 
1738,  hut  which  was  found  cancelled^ 
and  no  evidence  was  given  of  its  ever 
having  been  acted  upon,  or  probate  of 
it  taken  out ;  is  yet  evidence  of  its  re- 
cognition by  the  party  last  seise<l,  as 
the  declaration  of  his  ancestor  tun- 
cerning  the  state  of  his  fdmily,  so  as  tn 
let  in  the  contents  of  it  for  the  purpose 
of  shewing  that  that  ance&tor  acknow- 
ledged a  brother  of  the  name  of 
Thoinas  to  be  older  than  another  bro- 
ther of  the  name  of!  William;  assun.* 
ing  the  jury  to  be  satisfied  of  the  facf^ 
that  the  paper  so  found  was  kept  there 
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by  the  person  last  seised  with  a  know- 
ledge of  its  contents,  and  that  no  im- 
position was  practised. 

Doe^  Lessee  of  Johnnon,  v. 
the  Earl  of  Pembroke,  1 1  E.  R.  504 

S5.  In  tm  action  for  money  had  and  n- 
ceived,  if  the  defendant  shews  a  deed 
of  assignment  of  the  money  to  him- 
self and  0  receipt  for  the  consideratSon 
money  indorsed,  it  is  a  good  discbarge, 
though  no  money  passed  at  the  time, 

'  and  though  there  are  pregnant  evi- 
dences of  suspicion  that  the  cfinside- 
ration  is  falsely  recited,  and  that  the 
money  never  was^  paid. 

Rowntree  v.  Jacob,  2  W.  P.  T.  1*1 

f  5.  Upon  a  devise  to  the  testator's  wife 
of  sill  his  wines,  ^c.  for  hou^tekeep- 
in«r,  in  addition  to  the  settlement  he 
bad  made  her  upon  his  copyhold 
estate ;  and  to  his  niece  M.  the  rents- 
mid  profits  of  his  new  incioned  free- 
hold cow  pasture  in  A'or/A  Collin^ham, 
during  the  life  of  his  wife ;  aTui  then 
to  two  nephews  all  his  personal  et^tate, 
to  be  divided  between  certain  ne- 
phews and  nieces,  and  their  sons  and 
daughters:  and  after  the  decease  of 
his  wife,  he  devised  to  the  same  two 
nephews  all  his  furniture,  plate,  kc. 
and  ''all  his  copyhold  estates  in  SWth 
and  South  Collingham,"  and  all  other 
his  personal  estate,  lo  sell  and  divide 
amongst  bis  nephews  and  nieces,  c^c, 
including  T.  B,  who,  he  declared, 
should  be  an  eqUHl  sharer  in  this  di- 
vision of  his  real  and  personal  estate : 
held  that  extrin^^ic  evidence  could 
not  be  given,  that  the  scttleirent  on 
bis  wife  included  a  certain  freehold 
close,  mislakei>ly  there  enumerated 
as  one  of  several  copyhold  closes  set- 
tled, and  which  was  in  fact  inter- 
uiingled  wi'h  tlie  copyholds,  (asv.ere 
were  also  some  other  freeh<Ud  closes, 
the  bounds  of  which  were  no  longer 
distinguishable  from  tlie  copyhold, 
and  all  of  which  freeholds  were  in- 
cluded in  the  settlement;)  for  the 
purpose  of  shewing  that  by  the  de- 
vise of  "  all  his  copyhold  estates  in 
Korth  and  South  Cjllingham"  after 
his  wifes  decease,  m  trust  to  be  di- 
vided, &c.  i\\^  freehold  close  in  quts* 
tioii  passed ;  as  meant  to  include  all 
his  real  estate  in  settlement  upon  his 
wife,  and  which  ssttlement  uses  re- 
ferred to  in  the  first  devise  to  the 
wife.  And  as  the  settlement  which  was 
thus  referred  to  in  the  former  part 
of  the  will  was  not  evidence  for  that 


purpose,  so  neither  were  other  in- 
struments and  papers,  not  referred 
to,  admissible  for  the  same  purpose ; 
such  as,  1 .  A  bond  of  the  same  date 
with  the  settlement,  and  in  aid  of  it, 
speaking  only  of  copyhold  to  be  set* 
tied  ;  2.  The  rough  draught  of  the 
settlement  altered  by  the  testator; 
3.  A  book  indorsed  '*  Collingham 
estate  survey,"  kept  with  the  ma- 
niments  of  his  property,  and  includ- 
ing the  freehold  in  question,  without 
distinguishing  it  from  the  copyhold 
closes ;  and  5.  A  rental  kept  in  the 
same  place,  and  on  which  was  in- 
dorsed by  the  testatcfr,  that  "  all  the 
"  teiAs  <^Uht  copyhold  lands  in  North 
**  and  South  Collingham,  &c.  were 
**  settled  on  his  wife  f<»r  life."  Doe  d. 
Brown  Sf  al.\. Brown  Sf  at.  1  lE.R.44i 

V.  Handwriting, 

1.  An  instrument  executed  abroad,  and 
witne>sed  by  a  foreigner  residing  there, 
may  be  proved  by  evidence  of  the 
handwriting  of  the  witness  and  of 
the  contracting  party,  but  not  by  the 
latter  alone. 

Bai-nes  v.  Trompowsky,  7  T.R.  265 

2.  Every  imtrument,  to  the  signing  of 
which  there  is  a  witness,  should  be 
proved  by  that  witness,  if  living,  or 
by  proving  the  hand-writing  of  the 
witness,  in  case  he  is  domiciled  in  a 
foreign  country,  or  in  case  he  cannot 
be  found,  so  that  there  may  be  a  pre- 
sumption of  his  death.       7  T.  R.  266 

3.  The  answer  of  the  obligor  of  a  bond 
to  a  hi' I  filed  for  a  discovery,  in  which 
he  arl milted  the  bond  to  have  been 
exeruU'd  by  him,  is  only  secondary 
evidence,  and  cannot  be  received  as  evi- 
dence, per  se  of  the  execution,  without 
shewing  that  due  diligence  had  been 
used  to  discover  who  the  subscribing 
witness  was,  who  was  alleged  to  be 
unknown. 

Call.  BuH.  y.  Dunning.   4  E.  R.  53 

4.  The  Court  of  C.  P.  (per  Butler  J.) 
held  that  in  debt  on  a  bond  executed 
abroad,  where  one  of  the  attesting  wit- 
nesses was  dead  and  the  other  beyond 
the  process  of  the  court,  it  was  suffi- 
cient to  prove  the  hand*  writing  of  the 
deceased  witness,  without  proving  the 
baud-writing  of  the  other  untness  or 
of  the  obligor;  the  hand-writing  of 
the  attesting  witness  when  proved  be- 
ing evidence  of  every  thing  on  the  fiice 
of  the  paper. 

Adam  SfUne.y.  Kerr.   B.&P.SSO 
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§.  If  n  subscribing  witness  lo  a  deed  be 
abroad,  out  of  jurisdiction  of  the 
court,  and  not  amenable  to  its  pro- 
cess at  the  time  of  the  trial,  evidence 
of  his  hand-writing  u  admissible; 
though  it  do  not  appear  whether  he 
be  domiciled  or  settled  abroad. 

Prince  V.  Blaekbum,  2£.  R.  250 

6.  Where,  in  an  action  on  a  bond,  evi- 
dence was  offered  that  diligent  in 
quiry  had  been  made  after  one  of  the 
subscribing  witnesses  at  the  places  of 
Tesideuce  of  the  obligors  and  obligee, 
and  that  no  account  could  be  obtained 
of  such  a  person,  who  he  was,  where 
he  lived,  or  any  circumstance  relating 
to  him ;  held  sutfirieut  to  let  in  proof 
of  the  hand-writ'rog  of  the  other  sub- 
scribing witness,  who  had  since  be- 
come interested  as  administratrix  to  the 
obligee,  and  was  a  plaintiff  to  the  re- 
cord.     CufUiffe  v.  Sefton.  2  E.  R.  183 

7*  If  upon  fair,  serious,  diligent  inquiry, 
without  avasion,  an  attesting  witness 
to  an  intermediate  assignment  of  a 
lease  is  uot  to  be  found,  having  ab- 
sconded from  his  creditors,  evidence 
of  his  hand-writing  is  admissible  to 
prove  the  attestation. 

Crosby  v.  Percif.    1  W.  P.  T.  364 

M,  If  an  attesting  witness  has  set  out  to 
leave  the  kingdom,  his  absence  is 
sufficient ly  acconnted  for,  although  in 
fiict  his  vessel  may  unexpectedly  have 
been  beaten  back  into  an  Etiglish 
port  by  contrary  winds,  just  at  the 
tliue  of  the  trial. . 

Ward  V.  Wells.    1W.P.T.461 

9«  A  clerk  of  the  post-office,  accustomed 
to  inspect  franks  for  the  detection  of 
forgeHes,  may  be  examined  as  a  wit- 
ness to  prove  that  the  hand-writing  of 
an  instrument  is  an  imitated,  and  not 
a  natural  hand,  though  he  never  saw 
the  supposed  person  write ;  and  also 
to  prove  that  two  writings,  suspected 
to  be  imitated  hands,  were  written  by 
the  same  person.  Goodtitle  d.  Reveit  v. 
Brahma^  (trial  at  bar).    4  T.  R.  497 

VI.  Hearsay  Declaratian$tei  parte  Exa- 
mtnatumsp  Confessian^  4*c. 

I.  Qu.  If  there  be  any  other  !l|stance 
in  which  hearsay  evidence  is  admis- 
sible but  these  two,  namely,  the  cases 
of  pedigrees  and  prescriptions? 

3  T.  H.  707 
1L  Declarations  by  tenants  are   admis- 
sible evidence  after  their  death,  to 
ahew  that  a  certain  piece  of  land  is 
{mrcei  of  th»  esute  winch  they  c^cu* 


pied ;  and  proof  that  they  exercised 
acts  of  ownership  in  it,  not  resisted  by 
contrary  evidence,  is  decisive. 

Davies  v.  Pierce.    2  T.  R.  53 
3.  Where  the  plaintiff  claimed  as  devisee 
remainder  under  a  will  27  years 
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ago,  under  which  there  was  no  pos- 
session, declarations  by  the  tenant^ 
who  was  in  possession  at  that  time* 
that  he  held  as  tenant  to  the  devisor, 
are  admissible  evidence  to  prove  seisin 
in  the  devisor. 

Hollaway  v.  Rakes,   2  T.  R.  5S 

4.  Whether  the  declarations  of  a  pauper 
as  to  his  settlement  be  admissible  evi- 
dence to  prove  his  settlement  after  his 
death?   Qutere.  R.v.Tht 

Inhabitants  of  EriswelL  3  T.  R.  707 

5.  Neither  the  hearsay  of  a  pauper  who 
is  dead,  nor  his  ex  parte  examination 
iu  writing  taken  on  oath  before  two 
magistrals,  touching  his  settlement, 
are  admbsible  evidence  of  siich  settle- 
men  t .  R.v.  Ferry  Fry  stone  ( Inhab.) 
2E.R.54:  R.v.Ckadderton( Inhab.) 
2  E.  R.  27.  and  R.  v*  AbergwiUy 
(Inhab.)  2  E.  R.  64 

6.  Nor  in  case  of  his  having  absconded 
R.  V.  Nuneham  Courtney,  (Inhab,) 

lE.R.  37J 
7*  Hearsay  evidence  of  the  declaration 
of  a  deceased  father,  as  to  the  place 
of  birth  of  his  bastard  child,  is  not 
admissible  to  prove  the  birtkselUe- 
ment  of  such  child. 

R.  V.  Inhab.  of  Erith.  8  E.  R.  539 

8.  The  examination  of  a  soldier,  touch- 
ing his  settlement,  which  is  made  evi^ 
dence  by  the  mutiny  act,  must  be  au- 
thenticated before  it  can  be  received 
in  evidence,  and  does  not  prove  itself 
primA  facie,  though  the  paper  appear 
to  be  in  the  form  prescribed  by  the  stat. 

R.  V.  Belton  (Inhab,)  2  E.  R.  U 

9.  Semble,  the  hand- writing  of  the  ma- 
'  gistrates  signing  the  esaminatiou  ought 

at  least  to  be  proved*  ibJ 

10.  In  an  action  by  the  husband  upon  a 
policy  of  insurance  on  the  life  of  Us 
wife,  declarations  by  the  wife  made  bf 
her  when  lying  in  bed  apparently  ill, 
stating  the  bad  state  of  her  heaitk  at 
the  period  of  her  going  to  itfT  (wfii? 
ther  she  went  a  few  days  before  in  order 
to  be  examined  by  a  surge<^n,  and  to 
get  a  certiOcatf;  from  him  of  goo4 
health,  preparatory  to  making  tl^  in- 
surance) down  to  that  time,  and  her 
appreliensioiis  that  she  could  not  live 
ten  days  loueer,  by  which  time  th« 
policy  was  to  Be  vetumed,  aro  admiii^ 
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sible  in  evidence  to  shew  lier  uwn  opi- 
nion, ivho  best  knew  the  fact  of  the 
ill  state  of  her  btaltb  at  the  time  of 
efFectiitg  the  policy,  which  was  on  a 
day  intervening  between  the  lime  of 
her  going  to  M.,  iand  the  Hay  on  which 
such  decliirations  were  made;  and  par- 
ticularly after  the  plaintiff  had  called 
the  surgeon  as  a  witness  to  prove  that 
she  was  in  a  good  state  of  health  when 
examined  by  hini  at  M, ;  his  judgment 
being  formed  in  ^lart  from  the  satis- 
factory answers  given  by  her  to  his  en- 
quiries»  and  this  being  but  a  sort  of 
cross- examination  of  her. 
Atfeaanv.  Lard Kinnaird.  &E.R.I88 

]  1 .  Declarations  of  a  party  accompany- 
ing an  act  done,  and  tending  to  ex- 
plain such  act,  are  evidence  for  the 
latter  purpose,  as  part  of  the  resgestcs. 

ih. 

1 S.  The  hand-writing  of  one  dead,  who 
was  an  attesting  witness  to  the  sup- 
posed execution  of  a  bond  being  proved 
in  as  action  oo  the  bond.  Heath  J. 
permitted  the  defendant  to  give  in 
evidence  that  the  deceased  had  in  his 
dyinff  moments  acknowledged  that  lie 
had  Deen  concerned  io  uirging  the 
bond,  cited  by  Lord  Elienborough, 
(And  see  Witness  III  )  ib.  195 

13.  In  an  action  by  husband  and  wife  in 
right  of  the  wife  as  executrix,  no  de- 
clarations of  the  wife  can  be  giveA  in 
evidence  by  the  defendant. 

Alban  V.  Pritckdt.  6  T.  R.  680 

14>.  The  defendant  iiiay  give  in  evidence 
the  declarations  or  admissions  of  the 
plaintiff  on  the  record  to  defeat  the 
action,  although  such  plaintiff  appear 
to  be  only  a  ttustee  for  a  third  person. 
Bauerman  v.  Radenius,    7  T.  R.  66*3 

15.  If  a  defendant  give  in  evidence  nu 
answer  in  chancery  of  the  plaintiff,  it 
will  not  entitle  the  plaintiff  to  avail 
himself  of  any  matters  contained  in 
such  answer  which  are  only  sttited  as 
hearsay.  Semb.Rae  d.Peneffy.Ferrars. 
^  2B.<&P.  548 

16.  A  rated  parishioner  not  being 
bound,  U|>oQ  an  appeal  ioncbing  the 
settlement  of  a  panper,  to  give  evi- 
dence against  his  own  parish,  the  op- 
posite parish  may  give  evidence  of 
bis  declarations  as  to  the  facts  in 
issue ;  the  weight  due  to  which  must 
depend  upon  his  means  of  know* 
ledge  as  to  the  facts  so  decbr^i,  and 
the  genuineness  of  the  declarations, 
to  be  collected  from  circumstances. 
R.y.Inhab.o/Hdrdwtck.  llE.R.578 


17-  Upon  an  issue  between  /4.  and  B* 
whether  C  died  possessed  of  certain 
property,  evidence  may  he  given  of 
declarations  made  by  C.  that  «he  had 
asstgued  the  property  to  A. 

hat  V.  Ttnch.    1  W.  P.T.  141 

y\l.Pmr0ltt0€xplamwntUmtmiirmMitU. 
(And  tee  DsvisB  11.  40,  &€.) 

I .  The  breach  of  a  covenimt  being  as^ 
signed  thus,  *<  that  the  defendant  had 
not  used  a  'farm  in  a  husband  like  man- 
ner, but  on  the  ^contrary  had  com- 
mitted waste ;  ^  it  was  held  that  the 
plaintiff  could  not  give  evidence  of 
the  defendant's  asing  the  farm  In  an 
unhusbandlike  manner,  it  not  amount- 
ing to  waste. 

Harris  v.  Month,  3  T.  R.  507 

3.  Plaintiff  -  covenanted  to  boild  tWo 
houses  for  5,000/.  by  a  certain  diiy, 
and  averred  in  an  action  of  covenant 
for  the  money,  that  the  houses  w^re 
built  in  the  time ;  evidence  that  the 
time  had  been  enlarged'  by  pard 
agreement,  and  the  houses  'finisljed 
within  the  enlarged  time,  cannot  be 
received. 

Littfer  v.  Holland.  3  T.  R.  590 

3.  The  same  in  case  of  a  bond. 

3T.  R.  592,ii, 

4.  But  where  the  plaintifis,  having  con- 
tracted by  charter-party  seated,  to  let 
a  ship,  then  in  the  Thames,  to  freight 
for  eight  months,  from  the  day  of  ner 
sailing  from  Gravesend,  and  that  she 
should  sail  from  the  Thames  to  any 
British  port  in  the  Channel,  to  lade 
goods*  and  sail  to  the  West  Indies,  &c. 
afterwards  agreed  by  parol  that  the 
ship  should  lade  in  the  Thames,  and 
that  freight  should  commence  from 
her  entry  outwards  at  the  custom- 
house ;  the  Court  of  K.  B.  held  that 
the  parol  contract  was  distinct  from 
and  not  inconsistent  with  that  by  deed, 
and  might  be  enforced  by  action  of 
assumpsit.  White  Sfal.y.Parkrni^af. 

12E.R.  ^78 

5.  The  verbal  declarations  or  warranting 
of  an  auctioneer  at  the  lime  of  the 
sale,  are  not  admissible  evidence  to 
contradict  the  printed  conditions. 

Gunnis  et  at.  v.  Erhart.  1  U .  B.  !?89, 

Pawrll  V.  Edmmds.    12£.ft.6 

jS.  After  proof  of  the  loss  of  an  order 

of  removal,   parol  evidence  may  be 

given  of  it.    R,  v.  The  InhMtfimU  ^ 

MHheringham.      6  T.  R.  &56 

7*  Parol  evidence  may^be  admitted  to 

explain  a  written  instrument  or  agree- 
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nent  which  on  the  face  of  it  appears 
to  be  equivocal.  8  T.  R.  379 

S.  No  parol  evidence  can  be  received  to 
explain  an  agreement,  in  which  there 
is  no  latent  ambiguity. 

Coker  v.  Guy.  2  B.  &  P.  C65 
.  (See  Agreements  I.  U.) 
9«  Evidence  of  an  usage  at  the  navy  of- 
fice to  pay  bills  in«lorsed  by  the  attor- 
ney in  his  own  name,  and  negociated 
by  him,,  under  such  a  power,  cannot 
be  received  to  enlarge  the  operation  of 
the  power. 

Bogg  V.  Snaith  3fal.  1  W.  P.  T.  347 

10.  Parol  evidence  of  what  passed  at  the 

time  of  effecting  a  policy  of  insurance 

is  not  admissible  to  restrain  tlie  effect 

of  the  policy. 

Weston  V.  Ernes.  1  W.  P.  T.  115 

VIII.  In  Penal  Actions. 

1.  In  an  action  for  non-residence,  evi- 
dence that  the  defendant  did  several 
acts  as  parson,  such  as  receiving  tithes, 

'  &c.   is  sufBcient  without  proving  his 
admission,  institution,  and  induction. 
Bevan  q.  t  v.  Williams,  £.  16  G.  3 

6T.  R.535,  «. 

2.  So,  in  an  action  on  the  post-horse  act 
against  an  inn-keeper  for  penalties  in- 
curred, it  i^  not  necessHry  to  shew  the 

'  licence  itself  of  the  defendant  but  as 
against  him  other  evidence  is  sufficient 
as  that  he  had   written  over  hirt  door, 
"  licensed  to  let  post  horses." 
Radford  q.  L  v.  Briggs,  3  T.  R.  6Z1 

3.  An,  averment  in  a  declaration  on 
Stat.  11.  6.  2.  C.  19*  §  3.  to  recover 
double  the  value  of  goods  removed  in 
order  to  prevent  distress,  that  "  57L 
was  due  for  rent"  before  the  goods 
were  removed,  need  not  be  precisely 
proved  as  laid. 

Gwinnetv.  Phillips.    3  T.  R.  643 

4.  Nor  is  the  notice  of  distress,  which 
alledged  a  different  sum  to  be  due 
material.  ib. 

5.  In  escape  against  the  sheriff,  if  the 
plaintiff  aver  in  his  declaration,  that 
J.  S\  was  arrested  "  under  a  writ  in- 
dorsed for  bail  by  virtue  of  an  affidavit 
now  on  record,"  he  must  produce  the 
affidavit  in  evidence  though  the  latter 
part  of  the  averment  was  unnecessary. 

Webb  v.  Heme  Sp  al. 
('Sheriff' of  Middlesex.)  1  B.  &  ?.  28 1 
6»  In  an  action  on  tlie  stat.  of  usury  in 
discounting  a  bill,  it  was  proved  that 
one  A.  demanded  payment  of  the 
acceptor,  and  cdnimeuced  an  action 
agaiuit  him^  and  afterwards  received 


the  amount  of  the  bill^  and  the  costs 
of  those  proceedings  on  producing  the 
bill,  and  gave  a  receipt  as  attorney  for 
the  present  defendants;  this  without 
further  evidence  of  jB.  being  the  agent 
of  the  defendant,  and  without  the 
pntdiictlon  of  the  proceedings  against 
the  acceptor,  was  held  good  primA 
facie  evidence  to  be  left  to  a«jnry  of 
the  defendant,  having  received  the 
usurious  interest. 

Owen  q.  t.  v.  Barrow.    N.  R.  101 

IX.  Presumptive,  or  Secondary;  and  oj 
Negative  Averments, 

1.  A.  draws  a  bill  of  exchange  on  B., 
payable  to  a  fictitious  payee  or  order, 
and  indorsed  in  the  name  of  such  payee, 
which  B.  accepts.  In  ari  action  by  an 
innocent  indorsee  for  a  valuable  con- 
sideration against  B.,  on  the^  bill,  in 
or<ler  to  draw  an  inference^ either  that 
B.,  at  the  time  of  his  acceptance, 
knew  the  nauie  of  the  payee  to  be  fic- 
titious, or  that  B.  had  giv«  n  an  autho- 
rity to  A.  to  draw  bills  on  S.,  payable 
to  fictitious  persons,  evidence  is  ad- 
missible of  irregular  and  suspicious 
transactions  and  circumstances  relating 
to  other  bills  drawn  by  A.  on  B.,  pay- 
able to  fictitious  payees,  and  acce|>ted 
by  B. ;  thouj^jh  none  of  those  trans- 
actions or  circumstances  have  any  ap- 
parent relation  to  the  bill  in  question  ; 
and  though  none  of  them  prove  that 
B.  accepted  any  of  those  ether  bills, 
with  a  knowledge  that  the  payees  men* 
tioned  in  them  were  fictitious. 

Gibson  V.  Hunter,in  Dom.  Proc. 

2  H.  B.  l?88 

2.  If  a  person,  clainn'ng  a  loll  for  pass* 
ing  over  an  highway,  can  shew  that 
the  liberty <  of  passing  over  tlie  soil, 
and  the  taking  of  toll  for  such  pas- 
sage,  are  both  immemorial,  and  that 
the  soil  and  the  toll  were  befi^re  the 
time  of  legal  memory  in  the  same 
hands,  though  severed  since,  it  will 
be  presumed  that  the  soil  was  ori- 
ginally granted  to  the  public  in  con- 
sideration of  the  tolls,  and  such  ori- 
ginal grant  is  a  good  consideration  to 
support  the  demand. 

Ld  Pelham  v.  Pickersgill.  1T.R.66O 

3.  In  the  case  of  a  |»lain  trust,  where  the 
trustees  were  directed  to  convey  to  a 
devisee  on  his  attaining  21,  the  jury 
may  be  directed  to  presume  a  con- 
veyance at  any  time  afterwards,  though 
considrwbly  hss  than  20 years.  JSiig-- 

1     land  d,Sy bum  v.Slade.  4T.R.68^ 
•  a  F2 
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4.  If  it  be  slated  that  the  justices  of  our. 
lord  the  king  were  assigned  by  letters 
|iatent  under  Ai«  aealofGrrfft  bHtain, 
it  will  be  presumed  to  be  the  Great 
Seal.  4  T.  R.  521 

5.  Nothing  is  to  be  presumed  after  ver- 
dict to  have  been  proved  but  what  is 
expressly  stated  in  the  declaration^  or 
what  is  necessarily  implied  from  those 
facts  which  are  stated. 

Spieres  v.  Parker,    1  T,  R.  1 4 1 
€.  Where  the  issue  is  on  the  life  or  death 
of  a  person  once  existing,  the  proof 
lies  on  the  party  asserting  the  death. 
WU$Qn  V.  Hodges.    2  E.  R.  312 
y.  Where  the  law  presumes  the  athrnia- 
tlve  of  any  fiict,  the  negative  of  such 
fact   must  be  proved   hy  the   party 
averring  it  in  pleading.    So  where  any 
act  is  required  to  be  done  by  one,  the 
oroissioii  of  which  would  make  him 
guilty  of  a  criminal  neglect  of  duty, 
the  law  presumes  the  atfimative,  and 
throws  ihe  burthen  of  proving  the  ne- 
gative on  the  party  who  insists  on  it! 
Therefore  where  a  plaintiff  declared 
that  the  defendants  who  had  chartered 
hi«  ship,  put  on  board  a  dangerous 
commodity,  by  which  a  loss  happened) 
witkoui  due  notice toXhe  captain  or  any  i 
other  person  employed  in  tlie  naviga- 
tion, it  lay  iipoii  bim  to  prove  such 
negative    averment.      And    it    being 
.^hewn  that  the  commodity  was  deli- 
vered by  the  defendants'  officer,  and 
rtreived  by  the  first  mate  of  the  plain- 
tifTs  ship,  (which  first  mate  was  dead, 
and  no  other  person  was   present  to 
de))ose  lo  the  conversation  whirh  pas- 
sed between  them) ;  held  that  the  best 
evidence   of  the  fort  could  only  be 
given  by  tie  defendants'  officer,  Vho 
delivered  the  commodity  on  board  to 
such  first  mate,  and  that  the  action 
could  not  be  suslained  by  secnndarv 
eyidence,     Williams  y.Thc  E.  I.  Comp. 

3E.R.I92 

8.  Where  plaii^f  iff  declared  on  bond  wii/t 
a  profnt,  on  non  est  factum  pleaded, 
secondary  evidence  of  ihe  bond  bv 
means  of  a  copy,  and  shewlnj?  that  the 
defendant  had  taken  away  the  original, 
and  before  action  bmu^tit  jsaid  that  lie 
had  burnt  it,  is  not  sufficient  to  sus- 
tain the  dcrlar<«tion.  «   «       t 

$mith  V,  Woodward   4  E.  R.  585 

9,  If  two  parts  of  an  instrument  are  pre- 
pared, but  one  only  is  stamped,  the 
party  having  the  custody  of  Ihe  un- 
stamped pari  may  give  secondary  evi- 


dence of  the  contents  of  the  agree* 
ment,  if  the  other  party  refuse,  on  no- 
tice, to  produce  the  stamped  part. 
Garnums  v.  Swift.  1  W.  P.  T.  507 

10.  The  Sessions  presumed  that  an  in- 
denture of  apprenticeship(executed  30 
years  before,  and  under  which  the  ap- 
prentice had  tegularly  served  his  time 
for  seven  years,  when  the  indenture 
was  given  up  to  him,  and  proved  to  be 
lost,  and  when  the  parish  in  which  he 
was  settled  under  such  indenture  had 
relieved  him  the  last  12  years),  was 
properly  stamped  m  pro|iortion  to  Ihe 
apprentice  fee  of  12/.  received  bv  the 
master ;  although  the  deputy  registrar 
and  comptroller  of  the  stamp-duties 
proved  that  it  did  not  appear  in  the 
office  that  any  such  indenture  had  been 
stamped  or  enrolled  during  that  pe- 
riod. And  the  judgment  of  the  jus- 
tices was  confirmed  in  B.  R, 
R.  V.  Long  Buckhy  Inhab.  7  E.  R.  45 

11.  In  ejectment  the  landlord  hqvin^ 
proved  payment  of  rent  by  the  defen- 
dant, and  half  a  year's  notice  to  quit, 
cannot  be  turned  round  by  his  witness 
proving  oo  cross-examination  that  an 
agreement  relative  to  the  land  in  qufs* 
tion,  was  produced  at  a  former  trial 
between  Ihe  same  parties,  and  was,  oh 
the  morning  of  the  then  trial,  seen  in 
tlie  liauds  of  the  plaintiff's  att(»rney, 
the  contents  of  which  the  witness  did 
not  knoto :  no  notice  having  been  given 
by  the  defendant  to  produce  that  pa- 
per; for  though  it  might  be  an  agree" 
ment  relative  to  ihe  Imd,  it  might  not 
affect  the  piatter  in  judgment,  nor  even 
have  been  made  between  these  parties. 

Doe  rf.  Wood  (Sir  M.)  v.MotTis, 

12E.  R.  237 

12.  Offers  made  by  the  plaintiff's  attor- 
ney in  the  hearing  of  a  third 'person 
to  do  an  act  relative  to  tl^e  defendant^ 
which  lay  within  the  scope  of  his  au- 
thority, are  not  admissible  evidence  to 
affect  the  plaintiff  with  such  oiler. 

Wilson  V.  Turner^  1  W.  P.T.  391 


X.  State  Papers,  ifc. 

I .  A  gazette  is  evidence  of  all  acts  of 
stale.  R,  V.  D.  Holt  5  T.  R.  436 

^.  And  therefore  a  giixette,  in  which  b 
was  slated  that  certani  addresses  had 
6een  presented  to  the  king  from  dif- 
ferent bodies  of  subjects,  expressing 
^heir  loyalty,  ixc.  was  admitted  in  evi-' 
dence  to  prove  an  avermmt  m  an  in^ 
formation  for  a  libeli  *'  that  divers  a'dU 
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dresses,  ^c.  had  been  preseoteH  to  liis 
Majesty  by  divers  of  his  loving  sub- 
jects." &c,  5  T.  R.  4.)6 

3.  The  journals  of  the  House  of  Lords 
are  evidence  to  prove,  not  only  the 
address  of  the  lords  to  the  kin^,  but 
the  king's  answer  also.         5 1*.  R.  455 

4^  The  articles  of  war,  as  printed  by  the 
king's  printer*  are  evidence  of  such  ar- 
ticles.      R.  V,  JVitkera,  Nov.  1 7, 1 7 84 

5  T.  R.  44?.  446 

6.  If  a  licence  to  trade  is  lost,  the  next 
best  evidence  is  the  register  of  it  in 
the  books  of  the  Secretarv  of  State. 
Rhmd  v.  mikinsan.  Q  W.  P.  T.  237 

6.  Where  an  assured,  a  British  merchant, 
in  an  action  on  a  policy  of  insurance, 
on  ^ooHg  bound  to  an  enemy's  port  in 
Hollaqd,  seeks  to  protect  the  adven- 
ture under  the  king's  licence  to  trade 
with  the  enemy,  it  is  not  sufficient  to 
give  in  evidence  at  the  trial^  and  to 
prove  his  |)089ession  in  fdct  before  the 
voyage  commenced,  of  a  §^eneral  li- 
cence dated  three  mouths  before,  li- 
censing 9ix  neutral  vessels  under  cer- 
taiu  neutral  flags,  to  paai  unmolested 
to  or  from  any  port  of  Holland, /rom 
«r  to  any  part  of  this  kingdom^  with 
certain  goo<is  (including  the  goods  in- 
sured) which  licence  was  directed  to 
R.  S,  and  other  British  purchants  with 
a  condition  ^nnexed  that  they  should 
cause  the  licence  to  be  delivered  up 
to  them  or  their  agents  when  thje  ship 
should  ^nter  any  port  of  this  king- 
dom: witlhout  also  giving  prpbable 
evidence  tp  account  fo^  bis  possession 
of  the  licence,  and  to  shew  that  his 
.  use  of  it  was  lawful ;  as  by  shewing 
from  whom  and  when  he  received  it, 
and  then  by  connecting  his  own  par- 
ticular adventure  with  such  geperal 
licence. 

Barlow  v.M'Infosh.  12E.R.  311 

7»  Where  a  licence  to  trade  with  aq  ene- 
my, granted  abroad,  had  been  return- 
ed, aAer  being  used,  to  the  secretary 
of  the  governor  by  whom  it  was  is- 
sued, who  had,  as  he  believed,  thrown 
it  aside  amongst  the  waste  papers  of 
his  office,  and  did  not  know  what  was 
become  «)f  it, having  afterwards  search- 
ed for,  but  not  recollecting  the  find- 
ing it,  and  thinking  that  lie  had  not 
found  it ;  this  is  rensonable  and  pro- 
bable evidence  of  the  \ns^  of  surh  li- 
cence, so  as  to  let  in  pvirol  evidence 
of  its  contents:  the  pa|Yer  not  beitig 
considered  as  of  any  further  use  at  the 
time;  and  the  witness's  atteutiop  i^ot 
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having  been  then  called  particularly 
to  the  circumstances.  And  the  witness 
may  speak  to  the  contents  of  the  li- 
cence from  memory,  though  he  had 
made  an  entry  of  it  in  his  memoran- 
dum book,  for  the  private  information 
of  himself  and  tlie  governor;  which 
book  was  not  produced ;  for  such 
book,  if  in  court,  would  not  have  been 
evidence  per  se;  but  could  only  have 
been  used  by  tlie  witness  to  refresh  his 
memory. 

Kensington  v.  Inglis.  8  E.  R.  273 

S.  On  appeal  against  a  rate  made  under  a 
private  act  of  parliament,  the  respon* 
dent  appearing  to  answer  the  appeal, 
and  admitting  that  he  had  made  the 
rate  by  virtue  of  the  act,  a  printed 
copy  of  which  was  produced  in  court 
by  the  appellants;  and  the  sessions 
having  thereupon  decided  on  the  me- 
rits of  the  appeal,  notwithstanding  an 

,  objection  of  the  respondent  that  the 
printed  copy  was  not  examined  by  the 
rolls  of  parliament:  the  Court  of 
K.  B.  refused  to  quash  the  order, 
which  was  removed  thither  by  ceT" 
tiorari.        R,v,Shaw.  12E.R.479 

EXCISE. 

1.  A  person  who  intends  to  become  a 
dealer  in  foreign  win^  must  fake  out 
his  licence  aud  enter  his  warehouse, 
before  he  lays  in  his  stock;  and  a 
dealer  in  wine  is  not  entitled  lo  a  per- 
mit to  recover  wine  sold,  which  wine 
was  laid  in  before  he  took  out  his  li- 
cence.        R,  V.  The  Commissioners  of 

Excise.  2T.  R.  381 

2t  Dealing  means  buving,   in  stat.  26 

G.3.c,59.  "  tft. 

3.  A  person  who  sells  spirituous  liquors 
by  retail  without  a  licence  from  two 
justices  of  the  peace,  is  liable  to  the 
penalties  of  Stat,  5  G.  3.  c.46.  though 
be  has  a  licence  from  the  commission* 
ers  of  the  excise  lo  retail  spirituouH  li- 
quors.      R.  v^  Downes   3  T.  R.  560 

4.  The  exception  m  stat  26  G,  2.  c.  28. 
that  nothing  in  that  act  *>h  11  extend 
to  alter  the  time  of  granting  licences  in 
cities  and  towns  corporate,  doty  not 
exempt  such  places  from  the  openio 
tinn  of  other  pari:*  of  thata^t:  but 
mngiiitraies  in  «uch  districts  mustt  give 
the  same  n(*tire  of  their  meetuig  to 
grant  licences  as  justices  f«»r  a  county 
give.  3  T.  R.  560 

5.  Whether  Westminster  be  a  city  with- 
in stat.  26  0. 2»c.  28!  Q«.3  T.R.56to 
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6.  Oh  Slst  June  the  ex cise-ofiicer  grant- 
ed a  permit  (o  the  defenctant  to  bring 
info  his  cellar  64*  gallons  of  liquor; 
on  die  25(h  he  went  to  the  defen- 
dants cellar  where  he  found  a  ca^k 
coniaining  76  gallons,  for  which  quan- 
Hty  no  permit  had  been  obtained ;  the 
defendant  being  thereon  convicted*  in 
the  penalty  of  20L  under  stat.  9  G.  2. 
<.  23.  §  ?•  together  with  the  value 
0/  the  whole  76  gallons  of  liquor, 
held  a  good  conviction. 

R,  V.  Bass.  5  T.  R.  251 

7-  A  permit  for  the  removing  of  wine 
from  one  place  to  another  under  stat. 
5^*  G.  3.  c.  59.  dated  9  o'clock  in  ttie 
morning  of  one  day,  and  giving  the 
parfy^one  hour  for  removing  it  out 
of  the  stock  of  A,,  and  two  days  more 
for  delivering  it  into  the  stock  of  J^., 
expires  at  ten  in  the  morning  of  the 
arcoud  day  after  it  is  granted. 

Cooke  v.  Shoil.  5  T.  H.  255 

8»  The  information  being  required  to 
be  laid  within  three  months  after  the 
offence  committed,  by  24  G.  2.  c.  40. 
\  29.  referring  to  prior  statutes, 
(I  W.  4"  Iff.  c.  4.  §  \6.  &  12  &  13 
IF.  3.  c  11.  §  170  and  the  informa- 
tion in  that  case  having  been  laid  on 
tlie  15th  September  J  and  the  discovery 
made  on  the  2^th  June^  it  is  to  be  pre- 
sumed that  the  liquor  was  then  brought 
iD^  unless  the  contrary  appear ;  in 
which  case  the  information  would  be 
exhibited  in  time.  5  1  •  R.  25 1 

9b  After  the  duties  of  excise  are  charged 
on  wash  made  for  extracting  spirits, 
bv  slat.  26  G.  3.  c.  73.  if  any  part 
of  the  wash  is  lost  by  accident,  the 
manufacturer  cannot  be  relieved  from 
the  respective  proportion  of  the  duty, 
as  for  an  overcharge. 

R.y.B.Sikes.    7'r.R.56 

10.  No  appeal  lies  to  the  sessions,  from 
a  conviction  of  two  justices  for  an  of- 
lenfie  under  s^^t.  25  G.  3.  r.  7^  h  9- 
against  printing  cotton  before  it  is 
measured,  &c.  n^itwithstanding  it  con- 
tain$  a  general  cla^se  of  reference  to 
ail  former  excise  laws,  and  incorpo- 
rates all  the  powers,  &c.  iTovid^d  by 
12  Car*  2. «.  24.  or  by  any  other  law, 
relating  to  the  excise,  or  inland  du-. 
ties  under  the  management  of  the 
commissioners  of  excise,  for  managing, 
mitigating,  or  adjudging  the  duties 
or  penalties  granted  by  tiiis  a^t. 
R.  y.  Tike  Just,  of  Surry.  2  T.  R.  540 
II.  There  lies  no  appeal  to  the  ^sessions 
Drum  a  conviction  by  two  justices  upon 


fhe  statute  42  &.  3.  e.  ii.  §  io.  tor 
wetting  com  in  a  certain  stage  of  the 
process  of  malting ;  for  the  clauses  of 
api;)eal  in  former  excise  laws,  to  which 
there  is  a  general  reference  in  tliis  act, 
extend  not  to  convictions  for  penalties 
by  two  justices. 

R.  V.  Shane.    6  E.  R.  514' 

12.  The  court  will  not  prevent  oflicerr 
of  the  revenue  from  seizing  goods  in 
dispute.  2  T.  R.  381 

13.  An  excise-officer  is  entitled  to  m>- 
tice  under  stat.  23  G.  3.  c.  70.  $  30. 
before  an  action  is  brought  against 
hiu  for  an  act  not,  warranted  bv.hi(i 
official  capacity,  if  done  honajtae  in 
the  supposed  execution  of  his  duty  ; 
such  as  the  assaulting  of  an  innocent 
person  whom  he  suspects  to  be  a 
smuggler  employed  in  running  goods. 

Danid  v.  Wilson.     5  T.  R.  1 
(See  tit.  Assumpsit  VI.) 

14.  Stat.  9  G.  2.  c.  35.  %  26.  which 
enacts  that  prosecutions  for  assaults  on 
revenue  officers  may  be  tried  in  any 
county,  onlv  extends  to  assaults  on 
them  ^Htf  officers;,  and  a  defendant 
having  been  found  guilty  on  an  in- 
dictment of  a  common  assault  on  the 
prosecutor,  who  wns  in  fact  an  excise- 
officer,  this  court  arrested  the  juc^* 
nient,  though  the  prosecutor  was  de- 
scribed to  be  an  excise  officer,  the  of- 
fence beiii£  laid  in  Surry ^  and  tlie 
venue  in  Middlesex. 

R.  V.  CartwrigAt.    4  T-  it-  490 

15.  The  stat.  26  G.  3.  c.  77.  §  13- 
which  enacts  that  no  person  shall  pro- 
secute '*  any  action,  bill,  plaint,  or  tis-, 
formation,  in  any  of  the  King's  comrts,** 
for  the  recovery  of  any  excise  penalty, 
«l'c.  unless  prosecuted  by  the  Attorney 
General  or  some  revenue  officer,  is  coii« 
fined  to  the  superior  courts  of  record: 
and  therefore  an  information  for  a 
penalty  for, removing  wax  candles  frb|n 
the  place  of  manuractory  before  the 
duly  paid  (by  §  10  of  the  same  st^ 
tute)  may  he  prosecuted  before  the. 
commissioners  of  excise  by  one  not 
averred  to  be  such  ofticer. 

R.  V.  Stevehton.  2  E.  R.  362 
1^.  And  the  information  stating  in  effect 
that  the  candles  were  home  made  can* 
dies  seems  to  be  sufficient,  without 
expressly  naming  them  British  candles 
the  words  of  the  act  being  *'  British 
spirit,  soap,  and  candles:"  though 
supposing  this  would  have  been  a 
ground  for  error  or  appeal  in  the  ori- 
giiial  iiiformatioDy  it  is  no  objection  to 
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an  information  in  a  colfatecal  proceed- 
ing for  conspiring  to  prevent  the  ex- 
amination of  a  witness  before  the  com- 
missioners of  excise  on  such  prior  jn- 
foraiation,  which  is  only  stated  Ijy  way 
of  recital  |n  t)ie  information  for  the 
conspiracy.  ib, 

%7*  The  same  answer  applies  lo  an  i)n- 
certainty  (if  any)  in  Ihe  cliarge  of  the 
iirst  informal  ion  recited ;  in  negativ- 
ing th^  excuse  of  a  prior  condemna- 
tion as  lyell  a§  prior  payment  of  the 
duly  before  removal;  though  that 
Seems  proper  enough.  ib. 

IS.  So  the  resiling  of  process  against  the 
ori^nal  defendant,  or  the  joming  issue 
on  the  information  recited^  is  immate- 
rial as  to  the  charging  the  offence  of 
the  subsequent  conspiracy.  ib. 

19.  Neither  is  it  necessary,  at  least  in 
such  collateral  pfoceeding,  to  recite 
that  the  original  information  was  pro- 
secuted before  tJie  coiiiroissioners  by 
name,  though  it  |)e  ilot  averred  to  have 
been  before  three  or  more  of  them, 
according  \o,  stat  1 G.  2.  stat.  2.  c.  16. 

•  ib. 

Iff).  Neitljer  is  it  necessary,  in  reciting 
such  prior  i^formatioii,  avf  rred  to  h|ive 
been  marfe  within  three  months  after 
the  offence  committed,  according  to 
statute  1  IV,  4-  Af.  c.  54. §  13.  also 
to  aver  notice  thereof  to  the  origi- 
nal defendant  within  a  week,  as  is  di- 
rected to  be  giTpn  by  the  same  sta- 
tute, ibid. 

tl.  Where  the  stat.  7  *  8  W.  3.  c.  SO. 
$24.  enables  the  commissioners  of  ex- 
cbe,  to  summon  witnesses  before  them, 
upon  a  charge  exhibited  against  ano- 
ther for  an  offence  against  the  excise 
laws,  and  an  information  in  a  collate- 
ral proceeding  recited  such  summons 
to  have  been  duly  made;  proof  of  a 
printed  summons  distributed  and  is- 
sued in  blank  by  order  of  the  commis- 
sioners to  their  agents,  and  afterwards 
tilled  up  by  one  of  them  without  any 
special  directions  froni  the  board  is 
sufficient,  although  not  signed  by  any 
of  the  commissioners,  nor  issued  in 
their  individual  names:  such  having 
been  the  constant  usage  in  that  respect 
since  l^e  introduction  of  the  excise.' t^. 

EXCOMMUNICATION. 

1,  A  writ  ik  excommunicato  capiendo, 
stating  that  the  defendant  was  excom- 
municated in  a  cause  of  *<  defamation 
and  slander  merely  spiritual,"  is  good. 
Hy.Paytim.  IT.K.153 


EXCOMMUNICATION.      ?2I 

2.  If  the  sentence  of  the  greater  ipslead 
of  the  lesser  excoramunicaijon  ))e  pro* 
nouticed,  it  i.i  only  a  ground  of^^p- 
peal ;  this  court  will  not  quash  a  writ 
4e  excommunicato  capiendo  (ox  t|^at 
ojjection,  7  T.  R.  153 

3.  It  is  not  necessary  that  the  defendant 
should  l/e  resident  in  tiie  dioces^e  at  the 
time  of  the  excomni'Miication,  it  is 
sudicient  if  he  were  tliere  at  tfcp  tin]ie 
of  the  citation*  '     7  T.  K.  i53 

EXECUTION. 

[.  Priority, 

1.  Where  two  writs  of^fWyicw^^gaifisl 
the  same  defendans  are  delivered  t^  a 
sheriff  on  djffcreut  days,  and  no  :)aie 
is  actually  made  of  the  defen(iapt> 
goods,  the  first  execution  must  have 
the  priority,  even  though  the  seizi^rc 
was  first  made  under  the  subse<|uent 
execution. 

Hutchinson  v.  Johnson.  I  T.  K.729 

2.  And  if  the  person  claiming  under  the 
second  exenition  pay  the  sheriff,  the 
amount  of  the  debt  under  the  first  exe- 
cution for  his  security,  the  court  will 
not  compel  the  sheriff  to  refund  the 
money  on  motion.  I  T.  R.  729 

3.  But  where  the  sheriff  had  given  a 
bill  of  sale  to  the  person  claiming  un- 
der the  second  execution,  that  was  held 
to  bind  the  sheriff. 

Ih/bot  v.  Peckham.     i  T.  R.  73 1,  n. 

4.  It  A.  lend  money  on  the  security  of 
a  ship,  and  take  possession  before  exe- 
cution executed  at  the  suit  of  B,  Uie 
vessel  cannot  be  seized  under  p.*s  ei^e- 
c}X\\o\\.LMdbrokey.  Crickett.2T.U.649 

5.  If  goods  be  taken  in  execution  on  a 
fi.fa.  against  tlie  king's  debtor,  and 

before  they   are  sold  an  extent  come 
.  at  the  king's  suit,  grounded  00  a  bond 
debt  tested  after  the  delivery  of  the 
Ji.fa.  to  the  sheriff,  these  goods  can- 
not be  taken  upon  the  extent. 

Rorke  v.  Dayrell.    4  T.  R.  402 

6.  The  stat  33  //.  8.  c.  39.  §  74  does 
not  extend,  but  abridge,  the  king's 

^    prerogative.  4  T.  R.  413,  «&c. 

7.  Process  sued  out  by  tlie  crown 
against  a  defendant  lo  recover^'penal- 
ties,  upon  which  judgment  for  the 
crown  is  afterwards  obtained,  entitles 
the  king's  execution  on  such  judgment 
to  have  priority  within  the  statute 
33  Hen.  8.  c  ^9'  §  74  before  the 
execution  of  a  subject,  issued  on  a 
judgment  recovered  agSiinst  the  saiiie 
defendant  prior  to  the  king's  ju<^- 
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ment,  but  subseqaent  to  the  commeoce- 
mentof  the  king's  process  :  the  king's 
writ  of  execulioa  having  been  deli- 
Tered  to  the  sheriff  before  the  actual 
tale  of  the  defendant's  ^oods  under  the 
plaintiff's  execution.  Builerv.  Butler, 
1  E.  R.  338.  Attorney  General  v. 
Alderny,  Mich.  178«,  S.  P.         ib, 

Mm  If  the  crown  and  a  subject  are  con- 
tending for  priority  in  an  execution, 
the  Court  will  not  compel  the  sheriff 
to  return  the  writ  o{  fieri fadaa  at  his 
own  peril  of  rightly  deciding  the  law, 
but,  upon  application*  will  enlarge 
the  time  for  the  making  his  return, 
till  the  Court  of  Exchequer  shall  have 
decided  the  point. 
Thurston  v.  Thurston.  1  W.  P,  T.  120 

9*  If  A.,  being  indebted  to  B.  and  C 
aAer  being  sued  to  judgment  and  exe- 
cution by  B.^  go  to  C  and  volun- 
tarily give  him  a  warrant  of  attorney 
to  confess  judgment,  on  which  jndg> 
meut  is  immediately  entered  and  exe- 
cution levied  on  the  same  day  on 
which  B.  would  have  been  entitled  to 
execution,  and  bad  threatened  to  sue 
it  out,  the  preference  so  given  by  A. 
to  C.  is  not  unlawful,  nor  fraudulent 
within  the  meaning  of  the  stat.  13  £/iz. 
€.  5.  Holhird  v.  Anderson.  5  T.  R.  235 

lO.  Though  a  levofi facias  de  bonis  eccle- 
aiasticis  is  a  continuing  execution,  and 
a  levy  under  it  may  be  made  from  time 
to  time  after  it  b  returnable,  till  the 
sum  indorsed  be  satisfied,  yet  if  it  be 
actually  returned,  the  authority  of  the 
bishop  is  at  an  end  :  therefore,  where 
such  a  writ  remained  in  the  hands  of 
the  bbhop  long  after  it  was  returnable, 
who  sequestered  the  profits  of  a  vicar- 
age acctuing  as  well  before  the  return- 
day,  as  after ;  and  being  ruled  to  re- 
turn the  writ,  returned  only  the 
amount  of  the  sum  levied  up  to  the 
return  day ;  the  court  would  not  for 
the  purpose  uf  securmg  the  plaintiff's 
priority,  order  thewrit  and  return  to 
De  taken  off  the  file,  but  would  only 
permit  the  return  to  be  amended,  by 
inwrting  the  sum  levied  up  to  the 
time  when  the  writ  was  actually  re^ 
turned.  Marsh  v.  Fawcett.  2  H.  B.5S2 

tl.  The  proper  way  to  have  proceeded 
would  have  been  to  have  ruled  the 
bishop  from  time  to  time,  to  know 
what  he  had  levied.  2  H,  B.  583 

|2.  Allowing  that  the  award  of  a  writ  of 
8e«iue»tratiun  out  of  chancery  (which  is 
the  process  of  that  court  to  compel 
appearance  jaad  the  performance  of 


decrees)  has  the  same  obligatonr  effect 
to  bind  the  goods  as  a  writ  oifi.fa, 
at  common  law;  yet  if  the  party  at 
whose  prayer  such  sequestration  is  issu- 
ed take  no  measure  to  compel  the 
eiecution  of  it  in  due  time,  and  the 
sequestrators  do  not  in  feet  possess 
themselves  of  the  g«H>ds,  it  is  no  ex- 
cuse to  a  sheriff,  to  whom,  at  a  dis* 
of  1 8  months,  a  writ  of fi.  fa.  U  di* 
rected  against  the  goo<ls  of  the  party, 
defendant  in  the  suit  in  chaurery,  for 
not  executing  such  writ,  and  selling  the 
goods ;  the  plaintiff,  in  the  se^uestta- 
tion  having  at  all  events  lost  his  pri* 
oriiy  by  such  laches.  And  therefore 
the  sheriff,  who  had  seized  under  the 
fi.  fa.y  having  on  notice  of  such  sup- 
posed obstacle  returned  nuXla  doiui,  was 
bolden  liable  to  the  plaintiff  in  an  ac- 
tion for  a  false  return. 

Payne  v.  Drewe.  4  E.  R.  523 
13.  Though  a  writ  of  Jf.  fa.  bind  the 
goods  as  against  the  defendant,  yet 
the  property  is  not  devested  out  of 
him  till  execution  executed :  and  there- 
fore an  execution  and  sale  umier  a 
subsequent  writ  delivered  to  the  sheriff 
will  bind  the  goods :  but  the  plaintiff 
in  the  first  execution  has  his  remedy 
against  the  sheriff  if  the  non-execution 
did  not  proceed  from  his  own  laches. 

ibid* 

II.  Relation  ;  its  EJtct  by. 

1.  A  judgment  signed  in  any  part  ortht 
term,  or  the  subsequent  vacation  re- 
lates back  to  the  first  day  of  the  term, 
notwithstanding  the  death  of  the  de- 
fendant before  judgment  actually  sign- 
ed ;  and  an  execution  aeainst  the  de- 
fendant's goods  may  be  taken  out 
upon  it,  tested  the  first  day  of  the 
term.  Bragnerv.  Langmead.  7  T.  R.  20 

2.  But  if  the  execution  lie  not  tested  uu^ 
til  after  the  defendant's  death,  it  is  ir« 
regular.  ^  T.  R.  24 

3.  Judgment  on  a  warrant  of  attorney, 
entered  in  £!asfer  vacation  against  a  de- 
fendant who  died  in  Easter  term,  is 
good ;  but  a  vrrit  of  execution,  tested 
after  the  defendant's  death,  cannot  be 
sued  out  upon  the  judgment  till  it  bo 
revived  agviust  the  defendant's  repra* 
sentative  by  scirtfaciui. 

Heapyy.Furris.    6T.  R.  Sfia 

4.  If  a^.  fa.  be  tested  before  defend- 
ant's deaths  but  delivered  to  the  sheriff 
and  executed  after,  the  execulioa  Is  i»> 
gular. 

Waghmmr.  Laa^gmai.  I  ^JkV.  Sfi 
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fl.  The  statute  of  frauds  only  secures  the 
possession  of  innocent  vendees  under  an 
execution:  but  as  to  the  restof  tlie 
world,  the  goods  are  hound  from  the 
delivery  of  the  writ  to  the  sheriff. 
Hutchinson  \.  Johnson.     1  T.  R.  729 

6.  A  general  judgment,  signed  by  virtue 
of  a  ^varraut  of  attorney  given  before 
the  passing  of  an  insolvent  act,  of 
which  the  defendant  is  entitled  to  take 
advantage  by  pleading  hi  dbcharge 
of  his  person,  &c,  will  not  warrant  a 
special  execution  under  the  act.  But 
the  court  will  give  the  plaintiff  leave 
to  plead  the  insolvent  act  for  the  de- 
fendant, and  sign  a  special  judgment 
under  it ;  for  the  warrant  of  ttttorney 
will  preclude  the  defendant  from  say- 
ing there  is  no  doubt. 
Buxton  S^  al.  v.  Mardln.     1  T.  A.  80 

7-  The  defendant  having  given  a  warrant 
of  attorney  to  confess  judgment,  took 
the  benefit  of  an  insolvent  act,  then 
became  bankrupt,  and  obtained  biaxer- 
ti6cate ;  af^er  which  the  plaintiff  en- 
tered up  a  general  judgment,  and  sued 
out  a  general  execution  :  field  regular, 
no  dividend  appearing  to  have  been 
m?i^e,Edmonson  v  .Parker .Z^,k  P.l  85 
(And  see  Bankrupt  IV.  12.) 

3.  A  testatum  jl.  fa.  was  set  aside  for  ir- 
regularity, no  original  Ji.  fa.  having 
issued  to  warrant  ir. 

Brand  v.  Mears.     2  T.  R.  388 

Q.  But  such  an  irregularity  may  be  cured 
by  the  subsequent  production  of  ^  fieri 
facias.  lb. ;  and  Cowperthwaite 

V.  Owen.    3  T.  R,  659 
(See  tit  Amendment  II.) 

10.  A  separate  ca.  sa.  against  one  de- 
fendant on  a  joint  judgment  against 
two,  cannot  be  supported. 6 T.  R.  525 

1 1.  If  the  plaintiff  consent  to  discharge 
one  of  several  defendants  taken  on  a 
joint  ca.  sa.  he  cannot  afterwards  re- 
take him,  or  take  any  of  the  others. 

Clark  v.  Clement.    6  T.  R.  525 

12.  If  a  plaintiff  con"*ent  to  the  defend- 
ant's being  discluirged  out  of  execu- 
tion on  his  undertaking  to  pay  at  a 
future  day,  he  cannot  aflterwards  sue 
out  any  extfcution  on  that  judgment  in 
the  event  of  the  defendant's  not  ful- 
filling his  undertaking. 

Tanner  v.  Hague.    7  T.  R.  420 

13.  A  defendant  cannot  be  taken  in  exe- 
cution tuice  on  the  s^me  judgment 
though  he  were  discharged  the  first 
tlm^  by  the  plaintiff's  consent  up«n  an 
express  undertaking  that  he  should  be 
liable  to  be  taken  in  execution  again 


if  he  failed  to  comply  with  the  terms 
agreed  on,  which  he  did. 
Blackburn  v.  Stupart.  2  E.  R.  243 
1 4.  Where  a  ca.  sa.  is  returnable  against 
the  principal  on  a  particular  day,  beV 
fore  which  a  writ  of  error  is  allowed 
and  served,  that  operates  as  a  neper- 
sedeas  to  any  proceeding  against  the 
bail»  though  the  ca.  sa.  has  lain  four 
days  in  the  office  before  the.allowance 
of  the  writ  of  error. 

Perry  v.  Campbell.    3  T.  R.  390 

III.  Levying;  Mode  and  Expenses  of . 

1.  Nothing  but  the  poundage  can  be 
taken  by  the  sheriff  under  statute  29 
EUz.  c.  4.  for  levying  an  execution. 

2  T.  R.  148.  157 

2.  In  actions  on  simple  contracts  and 
judgments  for  a  debt  certain,  the  ex- 
penses of  levying  must  be  paid  by  the 
plaintiff;  so  that  if  the  sheriff  over- 
charge, the  plaintiff  is  the  party 
grieved  under  the  statute  29  Eliz.  c.  4: 
which  limits  sheriff's  fees :  but  if  the 
judgment  be  fur  2l penalty ^  the  defend- 
ant must  pay  the  expenses  of  levying, 
and  is  the  party  grieved  if  the  sheriff 
overcharge. 

Woodgate  v.  Knatchbull.  2  T.  R.  1 57 

3.  Where  the  defendant  suffers  judgment 
by  default  in  an  action  of  debt  on 
simple  contract,  the  plaintiff  is  not  en- 
titled to  levy  the  expenses  of  the  exe- 
cution ;  notwithstanding  those  ex- 
penses, together  with  the  debt  and 
costs  of  the  action,  do  not  exceed  the 
sum  confessed  upon  record. 

TTiofnton  V.  Merredew.  3  B.  &  P.  362 

4.  Where  judgment  is  signed  against  a 
defendant,  in  an  inferior  court  of  re- 
cord, and  he  surrenders  in  discharge 
of  his  bail,  but  before  he  is  charged 
in  execution  is  removed  to  the  Fleet  by 
habeas  corpus;  the  Court  (of  C.P.)  will 
gr^nt  a  certiorari  lo  remove  the  record 
in  order  to  charge  him  in  execution  in 
the  Fleet,  by  virtue  of  thestat  19  G.  3. 
c.  70.  §  4.  Jordan  v.  Cole.  1  H.  B.  532 

5.  Goods  of  a  testator  in  the  hands  ot 
his  executor,  cannot  be  seized  in  exe- 
cution of  a  judgment  against  the  exe- 
cutor in  his  own  right. 

Farr  v.  Netvman.  4  T,  R.  62 1 
(But  see  Pf7/a/e  v.  Booth,  cited,  4  T.R, 
625  :  and  the  opinion  of  the  Court  of 
C.  P.     1  B.  &  P.  C?;95.) 

6.  Where  an  executrix  used  the  goods 
of  her  testator  as  her  own,  and  after- 
wards married,  and  then  treated  iheia 
as    the    goods  of  her  busbaocL  tli4 
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Court  of  C.  P.  held  that  she  coul  i 
not  maintain  an  aciion  of  trover  against 
the  sheriff  for  the  goods  on  their  bein^ 
taken  in  esecntiou  for  her  husband's 
debt  Quick SrUjc.v.StaineaAB.&?, 293 
f,  WhetUer  the  sheriff,  who  sells  a  term 
in  possession  of  the  debtor  under  a 
Jl.  fa,  may  not  put  the  vendee  in 
possession?  Qu, 

Taj/lor  V.  Coie.     3  T.  R.  Q95.  298 

8.  Where  a  tenant  is  in  possession,  and 
the  execution  is  a^rainst  the  landlord, 
whose  term  is  to  be  sold,  the  sheriff 
cannot  turn  the  tenant  out  of  .pos- 
session.    Semble.  3  T.R,  ^98 

9.  A  mere  equitable  interest  in  a  term 
of  years  cjnnot  be  taken  in  execution 
by  the  sheriff'  under  a  writ  ofji.fa.  at 
the  suit  of  .ijiidj^ment  creditor. 

Scott  V.  Scholet/  Sf  al.  8  £.  R.  467, 

2N.  R.  4.61 

10.  If  ^Ji.fa.  issue  against  one  of  several 
partners,  tiie  court  will  not,  at  the 
request  of  the  partnership  credit'^r^ 
give  the  sheriff  time  to  return  the  writ 
until  an  account  can  be  taken  of  the 
several  claims   upon   the  partnersliip 

property* 

Parker  v.  Pisiar.  3  B.  &  P.  288 
IL  Kfi>  fa,  having  issued  against  the 
effects  of  the  defendant,  who  was 
jointly  concerned  iu  a  manufactory 
with  25  otiier  persons,  to  whom  he 
was  indebted  to  a  greater  amount  than 
his  whole  share,  and  the  sheriff  having 
seized  the  whole  of  the  partnership 
properly,  the  court  refused  to  refer  it 
to  the  prothonotary  to  inquire  what 
was  the  defendant's  interest  in  tlie 
effects  seized. 

Chapman  v.  Koops.     3  B.  &  P.  289 

12.  Money,  the  surplus  of  a  former  exe- 
cution against  the  defendant's  goods, 
was  refused  to  be  stayed  in  the  late 
sheriff's  hands  for  the  purpose  of  satis- 
fying anotlier.  execution  at  the  suit  of 
the  same  plaintiff  against  the  same  de- 
fendant, who  had  no  other  effects  on 
which  the  sheriff  in  otHce  could  levy. 

Fteldkouae  v.  Croft.     4  T.  R.  5 1 0 

13.  The  court  of  K.  B.  will  not  order 
the  sheriff'  to  retain  in  satisfaction  of 
a  present  writ  of  ^.  /tf.  issued  by  the 
plaintiff' against  the  defendant,  money 
or  Bank  fioics,  which  the  sheriff'  had 
before  received  lor  the  use  of  the  de- 
fendant, in  discharge  of  an  execution 
levied  by  the  defendant  against  aiio- 
llier,  and  which  the  sheriff  had  iiul 
paid  over. 

Knight  y.  Criddii.  9E.R.48 


14.  Defendant  having  recovered  a  ver- 
dict against  the  sheiiff'for  seizing  his 
goods  unJer  a  diisiringas  in  an  a<  lion 
at  the  suit  of  J.  S  ^  and  having  giveu 
a  co^nomt  to  the  plaintiff  on  which  a 
fi,  fa,  issued,  the  court  refused  to 
order  the  sheriff  to  pay  over  tht  da- 
mages recovered  by  defendant  against 
him  to  the  plaintiff',  in  satisfaction  of 
the/./«.   W7//oir#v.jBflK.  2N.R.376 

IV.  Satisfying  or  discharging, 

1.  The  Court  of  C.  P.  discharged  a  de- 
fendant out  of  custody,  who  was  in 
execution  at  the  suit  of  a  plaintiff' some 
time  since  deceased,  on  whose  jtart  no 
will  had  been  proved,  uor  any  adniinisf- 
tration  granted  ;  and  whose  fauu'Jy»on 
notice  of  a  motion  for  the  above  pur- 
pose, deciin^-d  irUeifeiii^g. 

Broughtmi  v.  Martin,  I  B.SiV.ljG 

2.  So  the  Court  of  C.  P.  discharged  an 
attorney  in  custody  by  virtue  of  an 
att<i(hnieut  for  not  paying  money, 
imder  liie  Lords*  act,  whose  creditor 
was  dead.    R,  y.  Davis.  1  B.  &  P.  336 

3.  The  Coiirt  of  K.  B.  refused  a  rule 
to  discharge  a  defendant  out  of  cus- 
t(kdy  on  hliiig  common  bail,  on  the 
ground,  that  the  plaintiff's,  at  whose 
suit  he  was  arrested,  were  assignees 
under  a  commission  of  bai:krupt  sued 
out  above  three  }ears  ago  agahist  the 
defendant,  under  which  ihiy  had  re- 
ceived dividends. 

Oliver  V.  Ames.    8T.R.3()4 

4.  But  the  couit  suspended  the  execu- 
tion of  the  rule  on  the  sheriff  to  bring 
in  the  body;  in  order  to  give  the  de- 
fendant time  to  make  an  application 
to  the  Loid  Chancellor  for  relief. 

8  T.  R.  36'4 

5.  The  plaintiff',  haying  charged  the 
defendant  in  execution,  died ;  the 
defendaut's  wife  took  out  ad niini2>t ra- 
tion to  the  plaintiff;  then  the  court 
ordered  the  defendant  to  be  discharged 
out  of  custody,  saying,  that  the  plain- 
tiff's attorney  had  no  lieu  on  the  judg- 

'  ment  for  his  costs. 

Pyne  v.  Erie.    8  T.  R.  40/ 

6.  If  one  of  two  deft-ndants  taken  on  a 
joint  ca,  aa,  bo  discharged  uniier  an 
insolvent  debtot's  act,  that  will  not 
operate  as  a  discharge  of  the  other ; 
the  dischaVge  of  the  former  not  being 
with  the  actual  consent  <>f  iheplaintitil 

Nadin  v.  Battie  cV  al.    5  E.  R.  1 47 

7.  A  cifftndunt,  superseded  for  want  of 
bi'ing  charged  in  execution  within  two 
terms  ^ifer  judgment,  cauuot  be  ng^'m 
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arrested  and  taken  in  execution  upon*9.  If  a  debtor  make  his  creditor  and  an 


same  judgment.  A  liter,  if  superseded 
for  want  of  procerdiuiis  in  time  befort 
judgment.  Line  v.  Lowe.  7  E.  R.  330 
t.  The  Court  of  K.B.  will  not  sta^  judg- 
ment and  execuUon  on  a  sufDmary 
application,  because  the  plaintilfs  after 
verdict  l)ecame  alien  enejuics. 
Vanhrynen  Sf  al.  \. Wilson.  9  E.U.  32 1 

EXECUTOIIS 
(AND  ADMINISTRATORS). 

1.  Their  general  Powers,  Rights,  Sfc. 

!•  Wheie  a  payee  of  a  bill  of  «  xchange 

indors.'s  it  to  A.  and  B.  as  ejecufof^a, 

they  may  declare  as  such  in  an  dciioii 

against  ihc  lucfpt'^r. 

Kin^  andothef^  Esfnitors,&c.\.  Thorn . 

The  Same v.M^Linnan.  lT.R.487 

^.  If  money  belongiJig  lo  a  testator  be 
received  by  one  after  the  te4ator'j> 
death,  his  executor  may  mantiin  an 
action  for  money  had  and  received  iu 
his  own  right. 

Smith  V.  Barroic.    Q  T.  R.  476 

5-  Where  the  goods  of  the  testator  never 
were  in  the  possession  of  the  executor, 
he  must,  in  an  action  of  trover,  declare 
as  executor.  4  T.  R.  280 

'4e*  And  whether  the  conversion  happen 
befare  or  after  the  testator's  death,  if 
the  goods  when  recovered  will  be  assets 
in  the  hands  (»f  executors,  he  may 
sue  for  them  in  that  character. 

4  T.  R.  280 

5.  Where  executors  pay  a  sum  of  money 
on  the  testator's  account,  which  they 
need  not  have  done,  and  afterwards 
bring  an  action  to  recover  it  back 
again,  they  must  declare  in  their  own 
right,  and  not  as  executors. 

Munt  V.  Sf olio's.  4  T.  R.  5&5 

6.  If  execntors  carry  on  irade,  they  must 
do  it  as  individuk^ls,  unless  they  carry 
it  on  under  the  direct icn  of  the  Court 
of  Chat i eery.  1  T.  R.  12p:> 

7-  A  power  of  attorney  given  by  an 
executrix  to  act  for  her  as  executrix, 
does  not  authorize  the  attorney  to  ac- 
cept bills  to  charge  her  in  \nr  own 
right,  though  for  debts  due  for  her 
testator. 

Gardner  v.  BaOlie.  6  T.  R .  59 1 
(But  see  Howard  v.  Baillie,  2  H.  B. 
6*1 8.  and  tit.  Bills  ofExcuange  I.) 

S,  In  the  case  of  a  tenancy  from  year  to 
year  as  long  as  both  parties  please,  if 
the  tenant  dii*  intestate,  his  admini- 
fttrator  has  the  oanie  interest  in  the 
kind  which  his  intestate  bad. 
Dot  d.  Short  v.  Porter.  :J  T.  R*  13 


other  |>erson  executors,  and  the  crc^ 
diior  neither  proves  the  will  nor  acts 
as  executor,  he  may  maiittain  an  action 
against  the  other  for  his  demand  on 
the  testator. 

Rawlinson  v.  Shatce,  3T.R.  557 

10.  Debt  does  not  lie  against  an  adminis- 
trator upon  a  simple  contract  of  his 
intestate. 

BaiTy  V.  Robinson,    N.  R.  293 

1 1.  Where  out*  devi  es  land  to  five  trus- 
tee^ to  sell  and  apply  the  money  to 
cert.iin  u^e*,  and  attcrwards  makes 
the  same  persons  his  e\«'entors;  they 
do  not  take  the  lan^f  -as  executors,  but 
a-i  devisees  in  trust  ^^  A  joint-tenants* 
And  at  a,i>  ra«e  ihe  case  is  not  helped 
by  the  >t  ttute  21  //.  8.  c.  4.  so  as  to 
pass  the  whole  estate  upon  inoduction 
of  a  conveyaure  purporting  U>  U*'  exe- 
cuted hy  th*'  fi\e,  but  tiie  execution 
of  which  by  three  only  could  be 
proved.  But  taking  it  to  he  a  con- 
veyance by  the  ihiee  only,  it  would 
sever  the  joint-ton.;nry  and  convey 
3^5ths  of  the  estate  to  be  held  in 
common  wilh  the  two  remaining  parts, 
Denne  dMowyer  v  Judge.  1  lE.  R.  288 

II.  Assets;  Admission  of ;  mid  the  Effect 
of  the  Plea  o/Tlt-ne  adniioistravit  to 
render  Executors  personally  liable., 

1.  A  promise  by  an  administrator  to  pay 
the  debts  of  Jthe  intestate,  if  there  be 
no  assets,  is  nudum  pactum.  5  T.  R.  6 

2.  In  an  action  against  an  a  tministrator^ 
on  prondses  of  the  intesiate,  an  tmi- 
mui  computasstid  with  the  administra- 
tor as  such,  of  money  due  from  the  in- 
testate, does  not  make  him  personally 
liable.  Sccar  \  Atkinson,  Administratrix 

of  Atkinson .  1  H .  B.  1 02 

3.  An  executor  cannot  be  charged  at 
such  either  for  moiK  y  had  and  received 
by  him,  money  lent  to  him,  or  on  an 
account  stated  of  money  due  frt)m  him 
as  such;  tho^**  charges  making  him 
personally  liable.  RoseS,Ux,\\  Bowler 

Sral.    1  H.B.  108 

4.  Paying  interest  on  a  bond  due  from 
testator  is  not  conclusive  evidence  of 
assets.  Clevetleyv.  Brett.  5T.R.8,«. 

5.  The  ipiestion  whether  assets  or  not 
in  the  executor's  hands  is  setMed  by 
the  judgment  given  on  a  plea  of  plent 
administravit ;  and  as  on  that  issue  no 
evidence  can  be  given  of  asseis  afttT  the 
writ  sued  out.  Qm.  whither  the  ordi- 
nary mode  of  entesing  upa  judgnien- 
of  asstts  quando  accidcrint  be  correct  ? 

2  G  2 
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for  that  leaves  an  interval  between 
the  suing  out  of  the  writ  and  the 
judgment,  in  which  if  the  «>xecutor  re- 
ceived any  assets,  thfv  could  not  be 
taken  at  all.    Mara  \,QuiH,  6.T.  R.  1 

€•  Qu, — ^Whether  the  plHintiff  may  not 
reply  to  such  a  plea  that  the  executor 
had  assets  since  the  suing  out  of  the 
writ?  6  T.R.I 

7-  If  an  executor  plead  (to^an  action  ou 
bond)  payment,  and  omit  to  plead 
plene  adtninistravit,  and  a  VeT4tct  be 
given  against  him  on  such  plea,  it 
operates  at  an  admission  of  assets  in  an 
a'ction  founded  on  that  judgment,  sug- 
gesting a  devastavit. 

Erving  V.  Petei'i.  3T.R.685 

$.  Butif  he  plead  jy/ene  administravit,  he 
is  only  liable  to  the  amount  of  tlie 
assets  in  his  hands. 

Harrison  v.  JBeecIes,  cor.  Ld.  Mans- 
field, at  GuUdhali,  17.69.  3T.R.688,n. 

9*  On  plea  of  plene  adminisiravit  proof 
of  an  admission  by  tiie  executor  that 
the  debt  vas  just,  and  should  he  paid 
as  soon  as  hei^could,  is  not  evidence 
to  charge  him  with  assets. 

Hindsley  v.  RvshU.    12  E.  R.  232 

}6.  A  submission  to  an  award  by  an 
adminbtrator  is  not  an  admission  of 
assets.      Pearson  v.  Henry.  5  T.  R.  6 

Jl.  Where  the  plaintiff  had  recovered 
judgment  against  a  testator  in  his  life- 
time, and  afterwards  lia<l  Judgment  of 
execution  again&t  the  executors  in  scire 
fades,  upon  which  judgment  be  sued 
the  executors  in  debt  in  the  detinet, 
suggesting  a  devastavit:  held  that  the 
executors  being  fixed  conclusively  with 
assets  by  such  latter  jud^^ment,  the 
issue,  upon  non  detinet,  lay  upon  them 
to  prove  the  due  admini^tratioii  of  such 
assets;  o|herwia»e  the  plaintiff  was  en- 
titjed  to  recover. 

Hope  V.  Hague  Sf  al,    3  E.  R.  2 

12.  A  declaration  against  an  executor 
suggesting  '4  devastavit,  brought  in  the 
detinet  only,  is  at  any  rate  cured  by 
verdict.  But  semble  that  independent 
of  the  verdict  the  plaintiff  on  such  a 
declaration  may  take  judgment  de 
bonis  tcstatofis.  ib, 

13.  It  is  not  enoug)i  for  the  executor  of 
an  executor,  sued  for  breach  of  cove* 
nant  made '  by  the  original  testator, 
to  plead  plcne  admnutravit  of  all 
the  goods  and  ctiattels  of  the  original 
testator  at  the  time  of  his  death 
come  to  the  hands  of  the  defendant, 
X'c.  .with«'Ut  also  pleading  plene  ad- 
miniatravU  by  the  first  executor;  or 


at  least  that  he,  the  atcond  executor, 
had  no  assets  of  the  first ;  so  as  to 
shew  that  be  had  no  fund  out  of 
which  any  devastavit  by  the  first  exe- 
cutor could  be  made  (^ood. 

Weils  V.  Fjfdell     1 0  £.  R.  3 1 5 

14.  Where  the  defendai It  b /und  himself, 
as  adininistrator^  to  abide  by  an  award 
to  be  made  touching  matters  in  dis- 
pute between  his  uiteiitate  and  another; 
and  the  arbitrators  awarded  that  be, 
fffi  administrator,  should  pay,  &c.  he 
cannot  plead  plene  administravii  to 
debt  on  the  bond. 

Barry  \,Ru^h.    iT.R.fipi 

15.  If  an  arbitrator  under  a  reference 
between  A.^  and  B.  adminis^ator» 
award  that  B,  shall  pay  a  certain  sum 
as  the  amount  of  ^.'s  demand,  B. 
cannot  aflerwards  object  that  he  had 
no  assets,  but  may  be  attached  for 
non-payment.  Worthington  v.  Barlow^ 

Administratrix.  7T.R.45d 
\6.  Though  by  the  statute  of  frauds  an 
executor  is  not  liable  personally,  with- 
out a  written  promihe,  yet  such  writteo 
promise  does  not  render  him  liable,  at 
all  events,  unless  there  be  an  adequate 
consideration. 

liann  y.  Hughes.  5T.R.359 
17-  An  executor  having  once  received 
assets  of  his  testator,  and  paid  over- 
money  to  his  co-executor  for  the  pur- 
pose of  satisfying  a  bond  creditor,  but 
who  misapplied  the  money  by  retain- 
ing it  to  satisfy  his  own  sintple  con- 
tract debt,  is  liable  for  such  misappfi- 
cation  of  his  co-executor  in  an  action 
brought  by  such  bond  creditor,  and 
cannot  discharge  himself  from  such 
action  by  pleading  thereto  plene  a^bi^ 
nistrarit.  Crosse  4*  Ux.  v.  Smith  4*  ol. 

7  £.  R.  20 

III.  De  son  tort. 

1.  What  acts  niake  a  person  liable  as 
executor  de  son  tort  is  a  question  of 
law:  the  jury  are  to  say  whether  the 
acts  be  sufliciently  proved. 

Padget  \.  Priest.    2  T.  R.  97 

2.  The  slightest  circumstauce  of  inter- 
meddling  with  the  intestate's  goods 
will  constitute  a  man  an  executor  de 
son  tort.  2  T.  R.  97  &  597 

3.  Therefore  if  A.,  the  servant  of  B., 
sell  the  goods  of  C,  an  intestate,  as 
well  after  his  death  as  before,  though 
by  the  orders  of  C,  and  pay  the 
money  arising  therefrom  into  the  hands 
ofB.,  B.  may  be  sued  a^  an  executor 
de  son  tort.  3  T.  R.  59J 
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4.  If  a  person,  having  intermeddled  in 
tbe  intestate's  afikirs,  has  money  be- 
longing to  him  ill  his  hands  at  the 
time  when  an  action  is  brought  against 
him  as  extcutor  for  a  debt  due  from 
the  intestate,  he  is  liable  as  Hn  execu- 
tor dt  son  tort.  2  T.  R.  597 

5.  A  creditor  of  an  intestate,  who  re- 
ceived ^oods  of  the  intestate  after  his 
death  from  hi^  widow,  in  payment  of 
the  debt,  cannot  protect  h*s  possession 
against  an  action  of  trover  by  the  law- 
ful administrator,  upiui  the  ground  of 
sueh  delivery  having  been  made  by  one 
who  had,  by  surh  i  itt- rmedciling,  made 
herself  fxerti/rt*  de  son  tort:  no  fact 
appearing  to  give  colour  to  her  having 
acted  in  that  respect  in  the  character 
of  executrix,  except  the  single  act  of 
wrong  complained  of,  in  which  the  de- 
fendant participated. 

MoHntJardv.Gihfion.  4E.  R.  441 
6*  Qk.  How  far  any  payment  by  an  exe- 
cutor de  swi  tort  to  a  creditor  can  be 
set  up  a^  a  bar  to  an  action  of  trover 
by  the  Lawful  executor,  &c. ;  though  if 
it  be  such  as  the  latter  would  have  been 
bound  to  raake^  it  shall  be  recouped  in 
damages.  t^. 

7-  If  a  creditor  take  an  absolute  bill  of 
sale  of  the  goods  of  his  debtor,  but 
agree  to  leave  them  in  his  possession 
for  a  limited  lime,  and  in  the  mean 
time  the  debtor  die,  whereupon  the 
creditor  takes  and  sells  the  goods,  he 
will  be  liable  tn  be  sued  as  executor  de 
son  tort  fori  be  debts  of  the  dereased ; 
for  the  debtor's  continuing  in  posses- 
sion is  inconsistent  with  the  deed,  and 
fraudulent  against  creditors 

Edwards  v.  Harhen.    2  T.  R.  5fi7 

S.  An  executor  de  son  tort  cannot  dis- 
charge himself  from  an  action  brought 
by  a  creditor,  by  delivering  over  the 
edects  to  ihr  rightful  executor  after 
the  action  is  brought,  Curtis  v .  Vernon, 
3  T.  R.  iSJ.  Anirmed  in  Cam.  Scac. 
Vernon  v.  Curtis.    2  H.  B.  1 8 

9«  Nor  can  he  retain  for  his  own  debt 
of  an  higher  nature  by  consent  of  the 
righful  executor,  given  after  the  bring- 
ing of  the  action  by  the  creditor. 

3T.  R.587 
10.  Nor  can  he  plead  that  such  .delivery 
over,  and  retainer  were  after  action 
brought,  but  before  plea  pleaded ; 
though,  in  fact,  no  administration  was 
granted  until  after  the  action  was 
brought.  «  H.  B.  l8 


IV.  Prefa-ence  in  Payment  of  Debts. 

1.  A  debt  on  a  judgment  against  a  testa- 
tor or  intes(atf\  not  docketed  ac- 
cording to  the  directions  of  stat.4  &  5, 
IV.  k  M.  c.  20,  is  put  by  that  act  od 
a  level  with  simple  contract  debts. 

Hickey  v.  Hayter,  Administratrix* 

6  T.  R.  384 

2.  Tlierefore  such  judgment  not  dock- 
et led,  cannot  be  pleaded  by  an  exe^ 
cutor  or  adminislor  to  an  action  on 
a  simple  contract.        Stetle  v.  Rorke, 

Adimnistratrix.    I  B.  &  P.  307 

3.  And  on  a  plea  of  plene  adminisiravit 
to  debt  on  such  a  judgment,  the  de- 
fendant may  give  in  evidence  payment 
of  specialty  debts  which  exhausted  all 
the  assets.  6T.  R.  384 

4.  Debt  on  bond  against  an  administra- 
tor, to  which  he  pleaded  a  bond  debt 
due  to  himself  and  retainer ;  held  that 
it  was  not  necessary  to  aver  in  the  plea 
that  such  bond  was  given  to  himself 
for  a  just  and  true  debt,  nor  to  set  out 
the  letters  of  administration:  for  the 
plaintiff  by  his  dorlaralion  admits  hiiu 
to  be  a  lawful  administrator. 

Pi^d  v.  Brown.    6  T.  R.  550 

5.  A  plea  of  judgment  recoi'ered  on  a 
simple  contract,  pleaded  by  an  admi- 
nistrator to  debt  on  a  bond,  must  aver 
that  such  recovery  was  had  before  no- 
tice of  the  bond  debt. 

Sawyer  v.  Mercer,  i  T.  R.  60O 

6.  To  asstnnp^it  agains*  an  executrix  she 
ph^a^led  (hat  the  testator  became  bound 
to  ^.  in  2800/.  conditioned  (among 
other  things)  to  indemnity  him  against 
another  bond  for  80u/.  which  A.  had 
executed  jointly  with  the  testator  to 
B.,  but  for  the  proper  debt  of  the 
testator :  that  the  800/.  became  due 
in  the  testator's  life,  and  was  still  un- 
paid ;  that  upon  the  testator's  death 
the  indemnity  bond  became  forfeited^ 
and  tbe  money  therein  contained  was 
still  unpaid;  and  that  the  defendant 
had  administered  ail  (except  so  much 
as  would  satisfy  the  imtemnity  bond); 
this  was  held  a  good  plea. 

Cox  V.  Joseph.  5T.R.  30f 
J.  In  the  above  case  the  plaintiff  might 
have  taken  issue  on  the  allegation  in 
the  plea  that  the  original  bond  for 
800/.  became  due  and  payable  in  the 
lifetime  of  the  testator.     5  T,  R.  3Qg 
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fcXECUTORS  IV. 


V.  Probate:  or  Ltiters  of  Admnis- 
trafion;  tthen  necessary;  and  their 
Effect. 

1.  An  executor's  right  is  derived  from 
fbe  win ;  the  probate  is  only  eridenre 
of  il:  therefore  he  has  a  constructive 
po^es^ion  from  ibc  testator's  death. 

Smith  Sf  at.  A»8is:nees  of  Cinrke  v. 
Milks,   \  W  R.  4S0 

2.  A  probate,  as  long  as  it  remains  un- 
repeali^d,  cannot  be  impeached  in  the 
temporal  courts. 

Allen  V.  Dwtdan.  3  T.  R.  125 
5.  Pajment  of  a  debt  to  an  executor, 
who  has  obtained  a  probate  of  a  forged 
will,  is  a  discharge  to  the  debtor  of 
the  ittestate,  nolwitlisianding  the  pnv 
kite  be  afterwards  declared  null,  and 
ttdmintstratiou  be  granted  to  the  in- 
testate's ilext  of  kin,  3  T.  R.  125 


4k  The  only  way  of  proving  a  right  t# 

personal  property   under  a  wifl  is  by 

the  probate.       R.  v.  The  Inhabitants 

of  Xetherseaf,     4  T.  R.  258 

5.  Tlie  administratrix  of  an  executor 
cannot  sue  for  the  double  value  of 
lands  held  over,  after  notice  to  quit 
under  a  demise  fronr  the  testator  con- 
trary to  4  O.  2.  e.  8.  without  taking 
out  administration  de  bonis  non :  even 
though  the  tenant  Iras  attorned  to  her. 

Ttn^e^  V.  Brown.  1  B.  &  P,  3>0 

6,  The  authorily  of  an  adminisfratmr  ap- 
pointed according  to  the  provisions  of 
3S  G,  3.  c.  87.  during  the  absence  of 
art  executor  fiom  this  country,  does 
not  become  actually  void  upon  the 
death  of  such  executor,  but  only  void- 
able. Tatfnton  v.  liannay.  3  B.  6e  P.  26 


P. 


FEIGNED  ISSUE. 

TryFi^  a  feigned  issue  without  the  con- 
seut  of  the  court  is  a  contempt  of  the 
court;  and  after  such  a  trial  they  will 
stay  the  proctediii^s^  4  T.  R.  402 

FELONV. 
r.  Bj/ Statutes. 

1.  Persons  reeeivtng  any  goods,  Ae.  be- 
longing to  a  vessel  in  the  Thames, 
knowing  the  same  to  have  been  stolen, 
may  be  prosecnfed  for  felony  under 
Stat.  2  G.  3.  r.  28. 

B.  V.  m/ep.  2  T.  R.  77 

S.  Settmg  firt  to  a  parcel  of  tin  threshed 
wheat  ieuot  felony  within  stat.  0  G.  1. 
c.  22.  2  T.  R.  255 

(And  see  tit.  Hundred  ) 

5.  Tlie  defendant  who  had  been  com- 
mitted for  having  "  with  force  and 
arms  siade  an  assault  upon  the  prose- 
cutor with  intent  feloniously  to  steal, 
take  and  carry  away  from  the  per- 
son," Ac.  was  bailed,  because  he  wns 
not  charged  with  any  offence  within 
the  statute  7  G.  2.  c.  22.  which  enacts 
"  that  if  any  person  shall  make  an  as- 
saolt  with  an  offensive  weapon,  or  bv 
menaces,  or  in  a  forcible  manner,  de- 

.  mand  money,  Arc.  from  any  other 
person,  with  a  felonious  intent  to  rob 
such  person,  he  shall  be  guilty  of  fe- 
*o»y/'       R.  V.  Remnant.  5  T.  R.  i6g 


4.  It  is  not  felony  within  S  Sc9W.  9.  e. 
26.  §  6.  to  put  off,  &c.  diminished  mo- 
ney, not  cut  in  pieces,  at  a  lower  rate 
than  its  legal  value,  if  jt  be  not  stated 
lo  have  been  unlawfully  diniini!»hedl 
Tooke  V.  Hollihgwortk  Sf  aL 
(Assignees}.  5T.R.2ir 

II.  Restitution  of  Goods. 

!•  The  owner  of  goods  stolen  prose^ 
cuting  the  felon  to  conviction,  caauot 
recover  the  value  of  them  in  trover 
from  the  person  who  purchased  tkeni 
in  market-overt,  and  sold  them  again 
before  conviction,  notwitlislaiiding  the 
owner  gave  him  notice  of  tlie  robbery 
while  they  were  in  his  possession. 

Horwood  V.  Smith.  2  T.  R.  750 

2.  For,  in  order  to  maintain  trover,  the 
plaintiff  must  prove  that  the  goods 
were  his  property,  and  that  white  they 
were  so  they  came  into  the  defendant's 
possession,  who  conrerted  them  to  his 
use.  2  T.  R.  756 

3.  But  he  has  a  right  to  restitution  of  the 
goods  in  specie.  2  T-  R.  755 

4.  And  perhaps  would  be  entitled  to  re- 
cover damages  in  trover  against  any 
person  who  is  tixed  with  t<ie  goods 
after  conviction,  and  refuses  to  deliver 
them.  2T.  K.  755 

(Andsee5T.R.  175.  tit.  Trover.) 


RNE  OF  LANDS. 


»V 


FERRY. 
Tin  exclusive  right  to  a  ffrry  frq«i  A.  lo 
S,  does  not  prevent  persons  going  by 
any  other  boat  from  A.  directly  to  C, 
though  it  lie  near  to  £.,  provided  it 
be  not  done  fraudulently,  and  as  a 
preteace  for  avoiding  the  regular  ftfrry. 
Tripp  V.  Frmik.  4T.  R.  666 


FINE  OP  LANDS. 

!•  A  fine  levied  by  a  copyholder,  %vho 
continues  in  possession,  is  void  as 
against  ibc  lord. 

Roe  V.  J^TelUer.  S  T.  R.  l62 

^.  Wlien  once  the  tive  years  allowed  to 
an  infant  to  make  an  entrv  for  the 
pur|>09e  of  avoiding  a  fine  begin,  tjbe 
time  continues  to  run  notwithstanding 
any  ^ubspquent  disHbility.  Doe  d. 
Count  Duraure  v.  Janes.  4  T.  R.  300 

3.  Neither  will  suh^^equent  insanity  stop 
Ihe  running  of  a  fine  once  commenced. 
Doe  d.  Griggs  v.  Shane^  M.  '^8  G.  3 
B.R.  4T.  R.306,  «. 

4.  A.^  «eised  in  fee  of  lands,  dies  leav- 
ing D,  his  heir  a  femuie  covert.  Upon 
his  death  a  stranger  makes  a  tortious 
entry  on  the  lands,  continues  in  pos- 
session, and  levies  a  fine  sur  cogniz- 
ance de  droit  come  ceo f  with  proclama- 
tions ;  B.  afterwards  dies  under  cover- 
ture, no  entry  having  been  nvade  on 
licr  behalf  to  avoid  the  fine,  leaving 
C  her  heir  of  the  age  of  twenty-one, 
of  sound  mind,  out  of  prison,  and  with- 
in the  realm;  The  fine  is  a  bar  to  the 
right  of  (7*>  unless  he  make  his  claim 
williiu  five  years  after  the  death  of  ,^. 

Dillon  V.  Leman.  2  H.  B.  5«4 

5.  Every  fine  at  the  time  of  signing  the 
judge*s  allociitor  thereon  shall  have 
the  writ  of  covenant  sued  out  and  an- 
nexed  thtreto.  Reg.  Gen,  C.  P. 

T.30G.3.  IH.B.  526,7 

6.  No  fine,  which  appears  to  have  been 
acknowledged  more  than  12  months, 
can  pass  the  King's  Silver  office,  with* 
out  a  rule  of  court  or  judge's  order. 
In  such  case,  if  the  conusors  be  living, 
an  affidavit  must  be  made  thereof.  It 
dead,  the  affidavit  must  state  Ihe  time 
of  their  death.  And  the  application 
for  a  rule  or  order,  ihat  the  fine  may 
pass  the  King's  Siiver  olTice,  shall  be 
made,  on  motion,  to  the  court,  if  in 
term  time,  if  in  vhc  ttion,  to  a  Judge 
at  chambers;  and  the  rule  or  order 
nmst  be  filled  with  the  pracipe  and 
concord  at  the  King'si  SiUer-ofhce. 

Reg.  Gen.  C.  P.  E.  36  G.  3. 

1  B.  &  P.  530 


\7.  If  under  a  dedimua  potestaiem  to  tajtfi 
the  acknowledgment  of  nine  persons 
to  a  fine,  the  coniiuissioners  take  tlie 
acknowledgment  of  six  on  one  piece 
of  parchment,  and  of  three  on  anntlier^ 
the  court  will  not  allow  the  fine  to  pass, 
Balch  v.  Phelps.  3  B.  &  P.  366 
3.  The  affidavit  of  apknowledgroent  of  a 
fine  made  by  one  of  the  commission- 
ers, in  France,  but  not  signed,  appear- 
ing  to  be  in  the  sanie  h  ind^writing  aa 
his  signature  to  the  acknowledgment 
at  the  foot  of  the  praecipe,  and  con- 
cord, and  indorsement  on  the  writ; 
and  such  atiidavit  having  been  taken 
and  attested  in  France  by  two  English 


magistrates  on  account  of  an  exorhi* 
tant  demand  of  per  ccntage  on  the 
part  of  the  French  officer  authorized 
to  take  affidavits  ;  the  Court  of  C.  P. 
allowed  the  fine  to  pass. 

Lovibandv.  Marshead,  Bart, 
Sf  Ux.  2N.  R.sr 
0.  The  notarial  certificate  required  in  the 
case  of  a  fine  acknowledged  in  a  fo- 
reign country,  must  be  under  ^e/r/;  » 
defect  in  this  particular  cannot  be  sup- 
plied by  proof  of  the  hand-writing  of 
the  cognizors. 
Cruttenden  v.  Bmrbell  I  W.P.T.  144 

10.  The  Court  of  C.  P.  vvill  not  permit 
a  fine  to  be  levied  in  which  it  appears 
that  the  conusor  is  an  alien  enemy. 

I  W.P.T.  1+4 

11.  When  the  estate  of  a  married  wo- 
man has  been  regularly  sold  with  the 
consent  of  her  husband,  the  convey- 
ance, executed  by  him,  and  the  pur- 
chase-money paid,  the  Court  of  C.  P. 
will  not  prevent  the  wife  from  levying 
a  fine,  because  her  husband  has  since 
become  non  compos. 

Stead  v.  Izard.  N.  R.  312 

12.  But  the  Court  refused  to  interfere 
to  authenticate  a  fine  levied  by  a 
married  woman  in  the  absence  of  her 
husband,  though  he  had  become  a 
bankrupt,  and  omitted  to  surrender 
himself,  and  was  gone  beyond  seas. 

Ex  parte  Abney.  1  W.  P.  T.  3? 

13.  Where  a  fine  was  levied  o(  Michael- 
mas  term,  re)ating  to  the  6lii  of  Ao- 
fjembiTp  though  in  factjevied  on  the 
Sth;  it  is  sufficient  evidence  of  the 
seisin  in  fact  of  the  cognizor  at  the 
time  of  the  fine  levied,  that  a  writ  of 
possession  after  a  recovery  in  eject- 
ment was  executed  on  hi<i  behaif ^ou 
the  evening  of  the  6th,  by  the  ufiiccr  s 
entry  on  the  land  and  claiming  it  for 
the  co^ni^or,  but  without  any  actual 
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change  of  the  tenant  in  possession, 
who  aftenvards  paid  rent  to  the  cog- 
nisor.  And  so  it.  seems  Ihe  receipt 
by  a  lawful  posses^or  of  rent  due  after 
a6ne  levied,  for  a  period  antecedent 
to  such  fine,  is  prmd  facie  evidence, 
if  no  covin  appear,  of  his  possession 
during  the  period  for  which  the  rent 
is  received. 
Doed.  Osbaimv,  Spencer,  il  E.R.495 

14.  Tenant  for  life  having  levied  a  fine, 
and  afterwards  dt: vised  the  prenlise^ 
and  died  ^seised  ;  the  entry  and  conti- 
nuing possession  of  the  devisee  (the 
def<  ndant  iu  ejectment)  is  no  disses- 
sin  of  tlie  reversioner;  dissce^sin  im- 
porting an  ouster  of  tlie  rightful  te- 
nant from  the  possession  and  an  usur- 
pation of  Ihe  freehold  tenure.  And 
therefore  no  question  could  arise  whe- 
ther, considering  the  devisee  of  the  re- 
version as  a  disseissor  a  fine  sur  cogni 
wnu  de  droit  come  ceo  levied  by  uer, 
before  entry,  to  a  stranger  without 
any  declaration  of  uses  would  bar  her 
right  of  entry  by  estoppel  and  fortify 
the  estitte  of  the  disseissor,  or  whether 
it  would  simply  enure  to  her  own  use 
or  be  altogether  inoperative. 
WMiam  d.  Hughes  Sf  Ux.  v.  ThomM, 

12E.R.  Ul 

15.  The  fine  of  a  tenant  for  lite  devests 
the  estate  of  the  remainder-man  or  re 
versioner,  leaving  in  him  only  a  right 
of  entry,  to  he  exercised  either  then, 
by  reason  of  the  forfeiture,  or  within 
five  years  after  the  natural  determina- 
titm  of  the  preceding  estate.  And  the 
effect  of  the  stat.  4  H.  ?•  c.  24.  is  only 
lo  save  to  all  the  remainder- men  their 
respective  rights  of  entry  within  five 
years  after  their  respective  lilies  ac- 
crue, without  a  subsequent  remainder- 
man being  prejudiced  by  the  laches  of 

'   another  reu)aind«rr-raan  who  preceded 
him. 
Goodrigkt  V.  Forretter.  8  E.  R.  559 

16 •  The  effect  of  a  fine  by  tenant  for  life 
of  parcel  of  a  manor,  the  reversion  of 
which  parcel  was  in  the  tenant  in  fee 
in  possession  of  the  other  parts  of  the 
manor,  is  to  sever  such  parcel  from 
the  manor.  8  £.  R.  552 

17.  If  a  fine  be  levied  by  a  tenant  for 
life  which  funis  the  estate  of  the  re- 
veisiotier  to  a  ri<;ht  of  entry,  mid  the 
reierjfioner  devises  it  without  enter- 
ing; if  the  devise  be  of  any  tffcct, 
the  devisee  must  enter  within  the  same 


time,  within  which  the  devisor,  if  lk« 
iug,  or  his  heir,  must  have  entered. 
Goodright  d.  JBvrton  v.  Forrester 
in  Error.  1  W.  P.T.  57 B 

IS.  ^.,  tenant  for  life,  with  remainder  to 
his  own  executors  for  40  years,  with 
the  reversion  to  B.  iu  fee,  levied  a 
fine  with  proclamations.  Af^er  the 
fine,  B.  without  entering,  devised  to  C. 
for  life,  with  rem^tindt* r  to  D.  in  tail, 
and  died,  living  A.  A,  died.  C.  did 
not  enter  within  five  years  after  the 
expiration  ot  the  term  of  40  years. 
JD.  is  barred,  and  cannot  enter  withia 
five  years  after  the  death  of  C. 

1  W.  P.T.  57s 

1 9-  He  who  will  take  benefit  of  the  se« 
cond  saving  iu  the  stat.  4  i/.  7-  mnst» 
1.  Be  other  th-dii  a  party  or  privy  to 
the  fine.  2.  The  tight  must  first  come 
to  him.  3.  It  must  first  come  af^er 
the  fine  and  procliimation.  4.  It  must 
come  by  matter  before  the  fine. 

1  W.  P.  T.  57s 

20.  A  fine  nor  concessit  may  be  levied 
when  the  inteulion  is  to  pass  several 
mesne  particular  estates  and  a  rever- 
sion in  fee.    Ludlow  Sf  Ux,  Conuzors: 

Drummond  if  aL  Conuzees^ 
2  W.  P.  T.  84 

21.  A  fine  must  certainty  express  what 
estate  it  purports  to  grant :  therefore 
the  Court  of  C  P.  will  not  permit  a 
fine  sur  concessit  to  be  levied  of  a 
dubious  estite  under  the  words  of  a 
description  of  "  all  and  whatsoever  the 

said hath  in  the  tenements."  Nor 

will  the  Court  |>ermit  two  operations, 
as  that  of  a  fine  sur  concessit^  and  one 
sur  connusance  de  droit,  to  be  com* 
bined  in  the  same  fine. 

Seymour  y. Barker  Sf  Ux.2  W.P.T.19» 

nSHERY. 

1 .  There  maybe  a  prescriptive  r]|ht  in  a 
subject  to  a  several  fishery  in  an  arm, 
of  Ihe  sea.         Mayor,  Sfc.  of  Orford 

V.  Richardson.  4  T,  R.  439 
(See  Pleading  XII.  2, 3.) 

2.  Prima  facie  every  subject  has  a  right 
to  tnke  fioh  found  upun  the  sea-shore 
between  high  and  low  water-mark. 

Bagott  V.  Or7\  2  B.  &  P.  472 

3.  But  such  general  right  may  be  ahridg* 
ed  by  the  existence  of  an  exclusive 
right  in  »ome  individual.  t^. 

4.  Qu,  If  I  here  be  a  prima  facie  right  in 
every  subjcrt  to  take  fiaih  shells  found 
on  the  sea- shore  between  high  and  tow 
water- mark  1 .  t^. 


FISHERY. 

5.  Where  one  h:)S  a  right  under  ancient 
deeds  to  have  a  wear  across  a  river  for 
takincr  fish,  when  such  wear  had  there- 
tofore beeumade  of  brushwood  through 
which  fi?h  could  escape,  he  caniioi 
conveitit  hito  2i  stone  wear,  whereby 
the  fi sli  arc  prevented  from  escaping. 

IVeld  V.  Ilomb^  (Clk.)  7  E.R.  193 

6.  AM(I  an  acquiescence  in  such  alteration 
for  VO  years,  will  not  bind  the  party 
fr6tn  seeking  his  remedy  after  that  pe- 
rioa»  whcie  the  public  are  interested  in 
the  right.  7  E.  R.  195 

7>  By  the  custom  of  llie  whale  fishery 
amr^ng  the  Galiipagos  islands;^  he  who 
strikes  a  wh:ile  with  a  loose  harpoon 
is  entitle  i  to  receive  half  the  produce 
from  him  who  kills  it. 
Fenningsv.Ld.GrenviUe.  IW.P.T.241 

8.  But  unless  he  who  strikes  a  fish  con- 
tinues his  dominion  until  he  has  re- 
duced it  into  possession,  any  other 
person  who  kills  it  acquires  the  entire 
property.  1  W.P.T.  241  243,  n. 

FOREIGN  ATTACHMENT. 

1.  A  sum  of  money  directed  to  be  paid 
by  A,  to  B.  by  the  master's  allocatur, 
cannot  be  attached  iu  ^.'s  hands  by 
process  out  of  the  sheriff's  court  in  an 
action  against  B, 

Coppell  V.  Smith.  4  T.R.  3 1 2 

2.  Neither  can  money  awarded  under  a 
tnle  of  court  be  attached. 

Grant  v.  Harding,  H.  7.  G,  3.  B.R. 

4T.  R.313,n. 

3.  A  garnishee,  against  whom  a  recovery 
was  had  in  the  mayor's  court  on  fo- 
reign attachment,  after  a  sunimons  to 
the  defendant  and  nihil  returned,  may 
protect  himself  by  giving  such  pro- 
ceedings in  e^id»'nce  upon  non-a'^sump- 
sit  in  an  action  to  recover  the  same 
debt  brought  by  the  defendant  below, 
without  proving  the  debt  of  the  plain- 
tiff below  who  attached  the  moufy  in 
his  hands  :  although  by  the  course  of 
proceedings  in  the  mayor's  court,  bail 
not  having  been  put  in,  the  plaintiff 
below  was  not  obliged  to  prove  the 
d  ebt  to  en  t  itle  himself  to  recover  against 
tile  oarniishee. 

iW Daniel  v.  Hughes.    S  E.  R.  36/ 

FOREIGN  LAWS. 

1.  A.  and  B.  being  inhabitants  of  the 
United  States  cf  America,  while  tho^^e 
states  were  colonies  of  Great  Britain 
and  before  the  war  broke  out  bet  wet  n 
the  two  countries,  i?.  executes  a  b6nd 
to  A.    During  the   war,    but  after 


FOREIGN  LAWS. 


223 


the  declaration  of  in  dependence  by  the 
Congress  both  parties  were  attainted, 
their  property  confiscated  and  vested 
in  the  respective  states  of  which  tht-y 
were  inhabitants,  by  the  legislative 
acts  of  those  states,  and  ^fund provided 
for  the  parent  of  the  debts  of  B.  in 
America.  A.  may  maintain  an  actioQ 
on  the  bond  againt  B,  in  England* 
Folliott  V.  Ogden.     1  H.  B.  123 

2.  The  several  acts  of  attainder  and  con- 
fiscation being  coubidered  as  passed  by 
sovereign  independent  states. 

Wright  V.  Nuit  ^  al.     1  H,  B.  149 

3.  It  is  not  a  good  plea  in  bar  of  the 
action  at  law,  that  an  ample  fund  was 
provided  out  of  the  effects  ofB.  in 
America,  for  the  payment  of  his  debts, 
to  which  A.  might  aud  ought  to  have 
resorted,  and  out  of  which  he  might 
h-dwe  been  paid.  1  H.  B.  149 

4.  But  that  is  a  good  ground  for  relief 
in  equity.  1  H.  B.  149 

5.  Acc(»rdii!gly  an  injunction  was  granted 
by  the  Court  of  Chancery,  to  prevent 
execution  being  taken  out  on  a  judg- 
ment obtdined  iu  an  action  at  law,  on 
a  promissory  note,  the  circumstances 
of  which  reseiubled  those  of  the  case 
of  Folliott  V.  Ogden  ;  see  Wright  ▼. 
Nutt  Sf  al.  in  Cane.  //.  28  G.  3. 

1  H.  B.  13f),  «. 

6.  But  see  Wright  v.  Simpson,  in  Cane. 
1802,  where  a  bill  to  have  bonds  deli* 
vered  up,  or  to  compel  the  creditor  to 
resort,  in  the  first  instance,  to  the  fnod 
arising  from  the  confiscation,  was  dis- 
missed by  Lord  Eldon  C,  on  the  ground 
that  it  did  not  appear  that  the  credi- 
tor had  the  clear  means  of  making  his 
demand  effectual  against  that  fund: 
Lord  Chancellor  also  expressing  an 
opinion  in  favour  of  the  right  to  sue 
personally  was  in  that  case  against  the 
authority  of  Wright  v.  Autt,  above 

6  Vesjun.  71^ 

7.  The  penaP  laws  of  foreign  countries 
are  strictly  loc»l,  and  effect  nothing 
more  than  they  can  reach,  and  can  bo 
seized  by  virtue  of  their  authority. 

Folliott  V.  Ogden.  1  IL  B.  1 23 
H.  The  judgment  iu  the  case  f^f  Folliott  v. 
O^den,  was  adirmed  by  the  Court  of 
Kmg'a  Bench,  on  a  writ  of  error,  T.  io 
O.  3.,  but  on  grounds  different  from 
those  on  which  the  Court  of  Commr^n 
Pleas  proceeded  .—^The  Court  ofK.  R. 
holding  that  the  acts  of  conHscatiuu^ 
passed  in  several  states  of  iVorlA  Anit'- 
ncff,  nfter  the  declar.ttion  of  inde)  eu- 
dence  find  bifore  the  treaty  of  [leace,  by 

'i  U 
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which  this  ccnintry  acknowledged  iheir 
inde|)eii deuce  were  to  be  considered 
as  a  nullity  in  ihc  courts  of  law  in 
this  country.  Ogden  v.  Follwtt,  3  T. 
R.  726 :  and  see  Dudley  v.  FoUiott,  3 
T.R.  5S4:and  Pari.  Cases, Hv  0.4,  111. 
p.  A  natural-born  subject  of  Greut  Bri- 
tain  may  be  also  a  citizen  of  a  foreign 
couutry  {Amnka  for  example)  for  the 
.purposes  of  commerce,  and  entitled  to 
all  the  advantages  of  an  Amerkati,  un 
der  a  treaty  with  that  couutry :  the 
circumstance  of  his  coming  over  to 
Great  Britain  for  a  temporary  pur- 
pose, does  not  deprive  him  of  those 
advanta|[;e$, 

Wihon  V.  Marryat.  8  T.  R.  3 1 
(Affirmed  in  Cam.  Scac.  1 B.  &  P.  430.) 
10.  As  to  the  efl'ect  of  judgments  in 
foreign  courts,  upon  property  of  Bridsh 
subjects  within  their  jurisdiction,  \iiu\ 
how  far  such  judgments  shall  be  al- 
lowed to  interfere  with  the  laws  of 
this  country,  see  the  opinion  o( Eyre, 
C.  J.  of  C.  P.  2  H.  B.  409,  &c. 

FORESTALLING. 

1.  Declaration  stated  that  //.  S.  being 
possessed  of  land,  on  which  bops  were 
growing,  agreed  to  sell  to  K  IV.  all 
the  hops  then  growing  on  the   said 
land  at  10/.  per  cwt.  to  be  paid  by 
F.  W,   to  H.  S.,    to  be  <lelivered  m 
pockets  by  the   said  H.  S.  to  F.   W. 
at  Wfiitstahle  in  Kent ;  that  in  consi- 
deration that  F.  JV.  undertook  to  ac- 
cept and  pay  for  the  hops,  H.  S.  pro- 
mised to  deliver  them  at  the  place  and 
'manner  a-foie^said  in  a  reasonable  time 
next  after  they  shoidd  be  picked  and 
gathered ;  that  the  hops  were  j)icked 
aiid  gathered,  and  amoi  nted  to  '2  cwt. 
and  although  a  veasouable  tinie  for  de- 
*  Jlvery  had  el:ip!?ed,  and  althuu^h  said 
^  JF.  jr.  was  d'irin]«  that  time  and  after- 
'  wards  ready  and  willing  to  accept  and 
pay  for  the  ho|)s  at  the  rate  and  in 
•   :  maimer,  &c.  yet    H.  .S'.  had  not  de- 
livered them.    The  Court   of  C.  P. 
'  "fceld,  that  the  sale  of  hops  growing  on 
.the  4and  was  not  illegal,  it  not  behig 
^  averred  that  they  were  bought  to  sell 
.  Hgain.  BristoivSfal.  v. 

Wiidiington  4'  al.  in  Efror, 2  N.R.355 

FORFEITURE. 

•  a 

jl  If  a  ship  be  seized  as  forfeited  under 

'the  navigation  act,  (12  Car.  2.  c.  18.) 

by  a  governor  of  a  foreign   country 

,      belougiag  to  Great  Britrin,  the  owner 

camiot  niaiutaiu    trespass  against  the 
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party  seizing,  although  the  latter  do 
not  proceed  to  condemnation  ;  for  by 
the  forfeiture  the  properly  is  devested 
out  of  the  owiier. 

nUkins  V.  Despard.  5  T.  R.  112 

2.  A  record  of  coiulemnation  of  goods 
in  tlie  Exchequer,  f«r  being  snuigglcd^ 
is  a  good  defer.ce  to  an  action  for 
goods  scdd  and  delivered  for  the  same 
goodie,  although  it  did  not  appear 
that  the  pl^iutiff  had  any  notice  of 
the  proceediiitj^  in  the  Exchequer. 

Thomas  v.  IVhithers,  Sitt.  at  Guildh. 
C.Ba6  G.3.for.GaMWJ.5T.R.l  17,11, 

3.  So  it  is  a  good  defence  if  the  goods 
be  afterwards  seized  as  having  been 
snmggled,  though  no  condemnation 
proved.  Hen  net  v.  Perry,  Sitt.  ajter 
M.  I  G.  3.  at  We^lm.  cm-am  Lord 
Mansfield.  5  T.  R.  11 7, «. 

4.  A.  being  entitled  to  a  life  estate  sub- 
ject to  a  conditiou  not  to  charge  or 
encumber  it,  granted  an  annuity,  and 
demised  the  land  as  a  security  :  but 
there  being  a  defvct  in  the  memorial 
of  the  annuity,  it  was  held  that  the 
deed  was  wholly  void,  and  did  not 
work  a  forfeiture  of  the  estate. 
Detm  d.  Dolman  v.  Dolman.  5  T.R.64 1 

5.  In  an  action  against  a  whar$nger  to 
whom  goods  were  sent  to  be  shipped, 
tor  neglecting  to  take  out  a  suflferaiice^ 
Tor  want  of  which  the  goods  were 
seized,  it  is  not  necessary  to  aver  or 
prove  that  the  goods  were  condemned 
by  a  sentence  in  rem. 

Baker  v.  Uscoe.  7  T.  R.  1 71 

6.  In  such  a  case  it  is  sufficient  to  aver, 
that  **  fur  want  of  such  sufferance  the 
said  goods  were  seized  as  forfeited, 
wheieby  the  sani^  became  wholly  lost 
to  tlie  piaiutiflV'  a»d  proof  of  a  seizure 
in  fact  by  the  officer  for  a  just  cause 
of  forfeiture  will  sustain  the  declara- 


tion. 


f-r   '1"^ 
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FRAUDS,  Statute  of: 

I.  No  person  can,  by  the  statute  of  frauds, 
be  charged  upon  any  promise  to  pay 
the  debt  of' another,  unless  the  agree- 
ment upon  which  the  action  is  brought, 
or  some  note  or  memorandum  thereof, 
be  in  writing;  by  which  word  agree-- 
ment  must  be  understood  the  conside- 
ration for  the  promise,  as  well  as  the 
promise  itself.  And  therefore  where  one 
prouuVd  in  writing  to  pay  the  debt 
of  a  third  person,  without  statin^  on 
what  con^iderdtion,  it  was  holden  that 
parol  evidence  of  the  consiileration  was 
iiiaduiissibie  by  the  statute   of  frauds; 
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and  conseqtientlv  such  promise  ap- 
ptrarlncj  to  be  witliout  consideration 
upon  the  face  of  the  written  engage- 
ment, it  was  nudum  pactum,  and  gave 
no  cause  of  urtion. 

Wain  V.  IValters.  5  E.  R.  10 

2.  The  statiitcN  is  supposed  to  have  been 
drawn  by  Lord  Hafe.  ih.  17 

3.  A  guaranty  in  writinj;  to  pay  for  any 
goods  which  the  vender  delivers  a 
third  person  is  goo(i,  viithin  the  4th 
sect,  of  the  statute  of  fi'auds,  as  con- 
taining a  sutlicient  description  of  the 
consideration  of  the  proinise^^  (namely, 
the  delivery  of  the  goods  when  made)  as 
oftheprowiwff  itself;  both  of  which  are 
included  in  the  worcJ  agreemrnt,  re- 
quired t)y  that  section  to  he  reduced 
into  writing,  &c. 

Stadt  V.  Lilf.  9  E.  R.  348 

4.  A  memorandum,  signed  by  the  de- 
fendants, whereby  they  agreed  to  give 
so  much  for  goods,  takes  tiie  case  out 
of  the  17th  sect,  of  the  statute  of 
frauds,  though  not  signed  by  the  sel- 
ler, nor  expressing  any  cousideration 
for  the  de  tend  ant's  promise,  otherwise 
than  by  inference  from  their  own  obli- 
gation. Egertan  \, Matthews  AW^.l\.o07 

5.  But  a  note  signed  by  the  seller  only,  and 
not  expressing  the  name  of  the  buyer, 
is  not  sufficient. 

Champion  S^  aL  v.  Phimmer.  N.R.C5'2 

6.  A  bill  of  parcels,  in  which  tlie  vendor's 
name  is  printed,  delivered  to  the  ven- 
dee at  the  time  of  an  order  given  for 
the  future  delivery  of  goods,  seems  to 
be  a  sufficient  memorauduni  of  a  con- 
tract within  the  statntc  of  frauds. 

Saunderson  \\ Jackson.  2  B. &  P.  C3S 

7.  At  all  events  a  subsequent  letter,  writ- 
ten and  M*cned  bv  tlie  vemlor,  referriujj 
to  the  orch'r,  uriy  be  connected  with 
the  bill  of  p. I  reels  so  as  to  take  the 
case  out  ui  the  statute.  '         ib. 

8.  The  statute  of  frauds  will  prevent  a 
parol  agreement  to  buy  goods,  with- 
out cither  earnest  or  delivery,  from 
giving  the  buyer  any  property  in  them. 
In  such  case,  therefore,  the  buyer  can- 
not maintain  trorer  against  the  vendor 
who  sells  them  to  another  person. 

Alexander  v.  Combei\  1  H.B.  C?0 

9.  It  was  in  this  case,  said  by  Mr.  J.  Wil- 
son, that  where  a  sale  is  not  immediate, 
as  in  case  of  a  contract  to  purchase  a 
carriage  when  built,  \%  is  not  within 
the  statute.  1  H.  B.  20 

10.  But  in  a  subsequent  case  where  ^. 
and  B.  had  entered  into  a  verbal  agree- 
ment for  the  sale  of  goods  to  be  deli- 


vered to  A.  at  a  future  period,  (there 
being  no  earurst  paid,  nor  any  note 
in  wrifinir,  nor  delivery  of  any  part  of 
the  goods),  Lo7'd  Loughborough  and 
Gouid'Aiid  ///'(if//.  Justices,  held  this 
contract  to  be  void  within  the  statute, 
thougii  it  h  !(l  been  admitted  by  B.  in 
his  answer  to  a  bill  in  chanrery,  filed 
for  the  performance  of  il ;  at  the  same 
time  pleading  the  statute. 

Rondeau  v.  Wyatt.     2  H.  B.  6S 
[Mr.  J.  Wilson,  (absent  as  a  commis- 
.  sioner  in  chancery),  expressed   his  ad- 
herence to  his  former  opinion.] 

11.  If  it  appear  to  have  been  the  un- 
derstanding of  the  parties  to  a  con- 
tract, that  it  was  not  to  be  completed 
within  a  year,  though  it  might  be  and 
was  in  fact  in  part  performed  within 
that  time,  it  is  within  the  4lh  clause  of 
the  statute  of  frauds ;  and  if  not  in 
writing  signed  by  the  parly  to  be 
(liarged,  ^c,  it  cannot  be  enforced 
against  him.     And  his  Mgnature  in  a 

'  book  iutitled  "  iSAflA-espcflrcsubscribers, 
their  signatures,"  not  referring  to  a 
printed  prospectus  which  contained 
the  terms  of  the  coutract,  and  which 
\\as  delivered  at  the  time  to  the  sub- 
scribers to  the  Boydell  Shakespeare^ 
cannot  be  connected  together,  so  as 
to  take  the  case  out  of  the  statute,  as 
such  connexion  could  only  be  estab- 
lished by  parol  evidence. 
Boydell  v.  Dru?nmond.  II  E.  R.  142 

12.  A  sale  of  goods  for  more  than  10/. 
by  sample  at  one  place,  to  be  after- 
wards delivered  at  another,  is  within 
the  statute  of  frauds,  ifnopart  of  the 
gooils  contracted  for  were  delivered, 
nor  any  thing  given  by  the  buyer  to 
bind  the  bargain,  nor  any  memoran- 
dum thereof  in  writing. 

Cooper  V.  Ehton,     7  T.  R.  14 

13.  Where  goods  are  ponderous  and  in- 
capable of  being  hande4  over  by  ac- 
tual delivery,  il  may  be  done  by  that 
which  is  tantamount,  as  by  delivering 
the  key  of  a  warehouse  in  which  they 
are.  Therefore,  after  a  bargain  and 
sale  of  a  stack  of  hay  between  the 
parties  on  the  spot,  evidence  that  the 
vendee  actually  sold  part  of  it  to  ano- 
ther person,  by  whom,  though  against 
the  vendee's  aj»prol)ation,  it  was  taken 
awav,  is  suifieient  to  ^va^rant  the  jury 
in  finding  a  delivery  to  and  acceptance 
by  the  vendee:  thereby  taking  the  case 
out  of  the  statute  of  frauds. 

Chaplin  V.  Rogers,  1  E.  R.  ICC 
«  H2 
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14.  If  a  man  bargains  for  the  purchase 
of  two  horses  ^nd  desires  the  vendor 
to  keep  them  in  his  possession  at  live- 
ry for  an  especial  purpose  for  the  ven- 
dee, and  the  vendor  accepts  the  ouier, 
an<t  in  consequence  thereof  re  moves  the 
horses  out  of  the  sale  Ht»ble  into  ano- 
ther stable,  this  is  »  !iufficient  delivery 
of  tlie  horses  within  the  statute  of 
frauds.  EJmore  v.  Stone.  1  W.P.T.458 

15.  A.  having  sent  to  B,  a  bale  of 
sponge  (under  a  verbal  order  from 
the  latter),  for  which  he  charged  }  U. 
jprr  pound;  B.  returne^l  it, and  at  the 
same  time  wrote  a  letter  to  A.  staling 
that  he  had  examined  the  sponge  and 
linding  that  it  was  not  worth  more 
than  6>.|ier  pound,  he  had  sent  it  back. 
Held  that  this  letter  did  not  amount 
to  such  an  acceptance  of  the  goods  as 
would  take  the  case  out  of  the  statute 
of  frauds. 

Kent  V.  Huskinson,    3  B.  &  P.  233 

16.  A  parol  prontise  to  pa^  the  debt  of 
another,  and  also  to  do  some  other 
thuig,  is  void  by  the  statute  of  frauds. 

Chater  v.  Beckett.  7  T.  R.  *20l 
17'  A.  being  insolvent,  a  verba!  agree- 
ment was  entered  into  between  several 
of  his  creditors  and  B.,  whereby  B. 
agreed  to   pay  the  creditors   10«.  in 
the    pound,    in   satisfaction   of  their 
debts;  which  they  agreed  to  accept,* 
and  to  assign  their  debts  to  B. :  held 
that  this  agreement  was  not  within  the 
statute,  not  being  a  collateral  promise 
to  p»y  the  debt  of  another,  but  an 
original  contract  to  purchase  the  debts. 
An$iey  v.  Alarden,  N.  R.  134 
18.  The  plaint i^\  a  bn>ker,  having  a  lien 
on  certain   policies   of  insurance  ef- 
fected tor  his  principal,  for  whom  he 
had  given  hi**  acreptanct-s ;  the  defend 
ant  proniiied  that  he  would  proviile 
for  the  payment  of  those  acceptances 
as  they  became  due,  upon  the  pli»i  - 
tiffs  giving  up  to  him  such   policies 
in  order  that  he  might  collect   for  th»' 
principal  ihe  money  due  thereon  from 
the  ui  dernriters;   which  was  acronl- 
iiigly  dt  ne,  and  the  money  was  attcr- 
waids  received  by  the  defendant:  liel<< 
that  thi>  was   not    a   protnise  for  the 
d'bt  or  default  of  aur>thtr  wNhin  the 
btatutt.'  of  f  aud^ ;  and  that  the  }'Iaii  - 
tiff  nii^^ht  iecovera:.ainst  the  defend- 
ant as  well  for  the  breach  of  agree 
ment  in  not  providing  for  the  pay  me*., 
pf  the   acceptances,   a**  also   upon   ;- 
fount  for  nioi,e\  h<-j\  and  rec  ived,  v^. . 
^a8tling\.  Auheit.  2  £•  U.  325 


V9.  A  sale  of  land^,  though  by  auction, 
is  witbiu  the  statute  of  frauds. 
Walktr  v.  Cotutabie.    1  B.  &  P.  306 

QO.  Where  one  was  alleged  to  have 
bought  an  estate  for  another,^  which 
he  had  articled  for  in  his  own  name, 
but  there  was  no  written  agreement 
between  them,  nor  any  part  of  the 
purchase-money  paid  by  the  plaintiff^ 
parol  evidence  that  the  estate  was  pur- 
chased for  the  plaintiff  was  refused, 
and  equity  refused  to  compel  a  con- 
veyance. Bartlett  v.  Pickertgii/, 
T.  32  and  33  G.  9.  in  Chancery^  cited 
in  R.  V.  Boston.   4  E.  R.  577 

21.  A  contract  with  Ihe  owner  of  a  close 
for  the  purdiase  of  a  growing  crop  of 
grass  tliere,  for  the  purpose  of  being 
mo\rn  and  made  into  hay  by  the  ven- 
dee, was  held  to  be  a  contract  or  sale 
of  an  interest  in  or  concerning  land, 
and  voidable  by  the  4  th  section  of  the 
statute  of  frauds,  if  not  reduced  to 
writing,  and  may  be  discharged  by 
parol  notice  from  the  owner  before 
any  part  execution  of  it. 

Crosby  V.  Wadsioorth.  6  E.  R.  602 

22.  The  first  sectiou  of  the  statute  of 
frauds,  as  construed  by  the  2d,  is 
meant  to  vacate  parol  leases,  &c.  con- 
veying a  greater  interest  in  land  than 
for  three  years,  and  whereon  a  rent  is 
referred.  ib. 

23.  A  contract  by  the  owner  of  a  close 
cropped  with  potatoes,  made  on  the 
QUt  of  November,  \o  sell  to  the  de- 
fendant the  potatoes  at  so  much  a 
sack ;  the  defendant,  to  get  tliem  out 
of  the  ground  immtd'wteiy ;  was  held 
not  to  be  a  contract  f  )r  any  interest  in 
land  within  that  section ;  but  the  same 
as  if  the  potatoes,  which  had  done 
growing  and  were  to  be  taken  up  im- 
mediately, had  been  sold  in  a  ware- 
house, from  whence  they  were  lo  be 
removed  by  the  defendant. 

Pofker  V.  Stanilattd.  11  E.  R.  362 
'H,  A  sale  of  growiiig  turnips,  no  time 
being  stipulated  for  their  removal,  apd 
the  degree  of  I  heir  n.aturity  not  being 
positively  found ;  wa$  held  lo  be  a 
sale  of  an  interest  in  land. 

Emmerson  v.  Heelis.  2  W.  P.  T.  38 
25.  A  will  lo  direct  ihe  uses  of  a  surren- 
der of  a  copy h  Id  or  of  a  customaty 
esrat  ,  !  assing  by  surrender,  is  not 
wthir*  the  statute  "of  frauds,  and  need 
not  be  signt  d  unless  such  signature  be 
require'!  by  the  ternjs  of  the  surren- 
der to  ihe  u^es  of  the  will.  Doe  d. 
Cook  Sf  Ux.  V.  Danvars.  7  E.  R.  298 


FRAUDS,  STATUTE  OF. 


20.  A  tenant  having  agreed  with  his 
i'Audlord,  that  if  be  would  accept  ano- 
iher  tenant  he  would  pay  40/.  out  of 
IOC/,  good  will,  and  having  received 
Uie  lOOA  is  liable  in  an  action  for 
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money  had  and  received,  the  conside* 
ration  being  executed  and   Ihe  case 
thus  taken  out  of  tlie  statute  of  frands 
as  a  contract  for  an  interest  in  land. 
Grijitky.  Young.    12E.R.513 


G. 


GAME  AND  GAME  LAWS. 

!•  On  a  question  of  the  qualification  of 
a  defendant  for  killing  gam«*,  the  con- 
victing magistrates  may  ground  their 
opinion  of  his  not  being  qualified,  on 
the  fact  of  the  defendant's  having,  on 
a  former  day,  sworn  (under  the  income 
act)  to  an  estate  und<>r  1 00/.  a  year. 

R.V.Clarke.  8T.R.  220 

2.  An  estate,  the  rents  of  which  are  re- 
duced under  100/.  a  year,  by  paying 
the  interest  of  a  mortgage,  gives  no 
qualification  for  killing  (lame. 

WetherUl  v.  Hall,  B.R.  M.  23  G.  3. 

8T.R.  221,w. 

3.  An  estate  of  the  value  of  150/.  /?«- 
ann,  holden  by  the  defendant  in  his  own 
right,  under  a  lea^^e  for  9.9  years  to 
trustees,  if  the  defendant  and  others 
should  so  long  live,  is  a  sufficient  qua- 
lification to  kill  gdfiie,  under  the  stat. 
22  &  23  Car.  2.  c.  25.  2.  3. 

Ferrers  (Earl)  v.  Henton.  8  T.R.506 

4r  A  diploma  conferring  the  degree  of 
doctor  of  physic,  granted  by  cither  of 
the  universities  in  Scotland,  does  not 
giv«  a  qualification  to  kill  game  under 
Stat.  32  &  23  C.  2.  r.  25. 

Jone^  v.  Smat  t.    1  T.  R.  4 1 

S.  Neither  is  a  doctor  of  physic  of  the 
English  universities  qualified  a^  such. 

1  T.  R.  53 

o.  An  esquire,  or  jpther  person  of  h'gher 
degree  as  such,  is  not  qualified  to 
kill  game  under  that  statute;  but  the 
son  of  an  esquire,  or  flie  son  of  other 
person  of  higher  degree  is.     j  T.R .  4  4 

7.  A  commission  of  captain  of  volun- 
teers, signed  by  the  Lprd  Lieutenant 
of  a  county,  does  not  confer  the  de- 
gree of  an  esquire ;  and,  therefore, 
the  el  .'est  MJn  of  snch  captain  is  not 
qualified  to  kill  game. 

Taltfot  V.  Eagle.    1  W.  P.  T.  h  1 0 

fi.  A  convirtion  of  the  defend:tnt  on  that 
statute,  Hs  *<  not  being  the  eldest  son 
of  an  esquire,  or  of  other  person  of 
higher  d^grtf ,"  is  good.  King  v. 

pilf^y*  2  i  G.  3.  cited  in  Jones  v.  Smart. 

1  T.  R.  45,  8,  51 


D.  Questions  respecting  the  boundaries  of 
a  manor  cannot  be  tried  in  an  action 
on  the  game  laws.     Calcraft  v.  Gihbs^ 

I  4  T.  R.  681  ;  and  Hankins  v.  Bailey: 
and  Blunt  v.  Grimes,  there  cited. 

10.  It  is  no  defence  to  debt  for  penalties 
on  the  game  laws  that  the  defendant 
acted  bond  fide  as  game-keeper  of  the 
manor  in  which  the  offence  was  com- 
mitted, under  a  deputation  from  a 
person  claiming  a  right  to  appoint  the 
game* keeper,  there  being  no  ground 
for  the  claim. 

Calcraft  v.  Gihhs.  5  T.  R.  ip 

11.  The  possession  of  game  by  a  servant 
employed  to  detect  poachers,  wlio 
took  it  up  after  it  had  been  killed  by 
strangers  on  the  manor,  in  order  t» 
carry  it  to  the  lord,  is  not  a  posseg* 
sion  within  the  penalty  of  the  game 
laws.  Wameford V.Kendall.  JOE.R.19 

12.  In  debt  for   a   penalty,  under  the 
-  game  law«,  if  the  defendant  shew  a 

deputation  as  game  keeper  of  the  ' 
manor  from  the  lord,  it  may  be  pre* 
sumed,  if  nothing  appear  to  the  con* 
trary,  that  the  game  killed  by  hint 
there  was  for  the  use  of  the  lord*^under 
the  slat.  3  G.  1 .  c.  11 . 

Spurrier  v.  Vale.  10  E.  R.  413 

13.  It  is  no  objection  to  an  information 
on  the  game  laws  that  it  is  not  qui  tarn. 

R.  V.  W.Lovtt.   7  T.  R.  1 52 

14.  On  an  information  on  the  game  laws, 
charging  the  defendant  with  keeping 
niid  using  a  dog  and  also  a  gun  on  the 
samj  day,  he  can  only  be  convicted  in 

'  one  penalty.  7 T.R.  152 

15.  If  tliv  evidenre  be  given  on  the  same 
day  that  the  defendant  appeared  and 
pleaded,  it  will  be  intended  that  the 
evidence  was  given  in  his  presence. 

7T.  R.  152 
(And  see  Conviction  I.) 

\6.  A    magistrate    should  state  all  the 

evidence  in    the   coiiiiction,  and  not 

merely  the  result  of  it. 

7  T.R.  152— 8  T.R.  222 
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GAME  LAWS. 


17.  .'^emhle,  that  a  ctecia ration  for  a  pe- 
nalty on  killing  game  brought  for  the 
isvhole  penalty  on  the  statute  5  G.  3, 
c,  19>  §  ^-  antJ  prior  statutes,  need  not 
allege  the  fact  to  have  been  committed 
within  two  terms  before  the  action 
commenced,  according  to  stat.  26'  G.  Q, 
c.  2.,  the  stat  2  G.  3.  having  atloweil 
six  monlbs.  2  £.  R.  33  J 

GAMING. 

1.  TIic  statute  27  G.  3.  f .  1 .  which  Jakes 
away  the  summary  jurisdiction  of  uia- 
gistrates  over  offi^iices  eoQccrning  the 
lottery,  only  extends  to  State  lotteries ; 
and  does  not  repeal  their  power  over 
games  of  chance  or  lotterieai  prohibited 
by  stat.  12  G.  2.  c.2S. 

R.  V.  J  List  an.   5  T.  R.  338 

2.  What  evidence  is  sutiicient  te  support 
a  charge  for  keeping  a  gaming-table. 

5T.R.33S 

3.  Insuring  in  tlie  lottery  is  not  gajuing 
within  stat.  5  G.  2.  r.  30.  §  12.  which 
will  prevent  a  bankrupt's  certificate 
being  allowed. 

Lewis  v.  Piercy.  1  H.  B.  5^ 

4.  Where  by  the  terms  o^  a  horse  race 
the  entrance  money  is  to  be  given  to 
the  second  l>est  horse,  and  it  is  doubtful 
on  the  wording  of  those  terms,  whe- 
ther ^  alt  the  money  paid  at  the  enter- 
ing each  horse,  is  to  be  considered  us 
entrance  money,  the  court  will  put 
such  a  construction  on  the  terms,  as 
will  conclude  the  ivhole  in  the  descrip- 
tion of  entrance  money  to  he  given  to 
the  second  best  horse,  being  most  agree- 
able to  stat.  13  G.  2.  c.  19.  §  2  &  7. 

Dowson  V.  Srriven.   1  H.  B.  218 

5.  If  the  jury,  on  an  indictment  on  the 
stat.  9  Ann.  c.  14-.,  find  that  the  as- 
sault was  on  account  of  money  won  at 
play,  the  case  is  withia  the  statute, 
though  the  assault  were  committed  at 
a  subsequent  time  and  place,  and  after 
abusive  language  between  the  parties 
in  respect  of  such  money  won. 

R.  v.  Hill  Darley.    4  E.  R .  1 7  4 

6.  Statnte  9  Ann,  c.  14.  which  avoids  al) 
securities  for  goods  or  money  lent  at 
unlawful  games,  and  gives  the  loser 
a  power  to  recover  back  the  same, 
w.thin  three  months,  doe^i  not  make 
the  contract  void,  but  voidable  only ; 
and,  tlierefore,  the  loser  cannot  recover 
them  after  three  months,  though  the 
winner  ran  shew  no  title  to  them  ex- 
cept what  arises  from  having  won 
them  at  play. 

Vwghan  v.  JVhitcomb.    2  N.  R.  413 


GAMING. 

7-  Whether  or  not  the  particular  schemes 
denounced  by  the  stat.  €  G.  I.  c.  IS. 
§  18.  as  manifestly  tending  io  the 
common  grievance,  prejudice,  and  in- 
convenience of  great  numbers  of  sub- 
jects in  their  trade  and  other  affairs, 
be  in  themselves  unlaw  f(d  and  prohi- 
bited, without  reference  to  the  fact 
of  such  tendency  in.  a  particular  in- 
stance in  the  opinion  of  a  courl  anJ 
jury ;  such  as  the  raising  great  sums 
by  subscription  tor  trading  purposes, 
and  makini;  the  shares  in  the  joiut 
stock  Irjusferrable  ;  at  any  rate  the  iu- 
viti:  g  of  sirch  subscriptions  by  hold- 
ing ouf  fal^e  and  illegal  conditions, 
such  as  that  the  subscribers  would  not 
be  li'ible  bcye)nd  the  amount  of  their 
respective  shares,  sccius  to  be  an  of- 
fence within  the  act.  But  as  the  sta- 
tute had  not  been  acted  upon  for  a 
great  length  of  time,  and  was  now 
sought  to  be  enforced  by  a  private 
relaler,  who  .deemed  not  to  have  been 
deluded  by  the  project,  but  to  ha\ne 
subscribed  with  a  view  to  an  applica- 
tion to  the  Court  of  K.  B.,  that  court 
refused  to  interfere,  by  granting  an 
information,  though  they  discharged 
the  rule  without  costs. 

R.y.Dodd.  9E.R.516 

GAOL  AND  GAOLER. 
(And  see  Habeas  Corpus  13. 14.) 

1.  Tlie  lord  of  a  franchise  is  not,    m 
such,  bound  to  re|>air  a  gaol  within  it ;  • 
but  he  may  be  subject  to  such  a  charge 
bv  iinmemoral  usage. 
R.  V.  The  Earl  of  Exeter.  6  T.  R.  373 

2.  A  gaoler  is  bound  to  receive  a  prisoner 
tendered  to  him  ajter  the  return  day  of 
the  writ  on  which  he  is  arrested. 

Brandling  v.  Kent.  1  T.  R.  60 

3.  Qn. — Whether  a  gaoler  would  be 
answerable  for  receiving  a  prisoner 
tendereci  to  him,  where  the  arrest  was 
illegal  on  the  face  of  the  warrant; 
like  the  case  of  a  pound-keeper? 

T.  R.  62 

4.  The  Court  of  C.  P.  refused  to  refer 
a  matter  concerning  the  Warden  of 
the  Fleet  to  the  Prothonotary  for  exa- 
mination. Johnson  V.Smith,  lH.B.105 

5.  The  Warden  of  the  Fleet  cannot  de- 
mand an  additional  fee  for  expedition^ 
in  returning  a  w  rit  of  habeas  corpus, 

1  H.B.  105 

6.  All  the  prisons  in  the  kingdom  are 
the  King's  prisons.  The  House  of 
Correction  for  the  County  of  Middle- 
sex, built  by  virtue  oi  stat.  26  G.  3. 


GAOL. 
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c,  55,  and  adapted  to  the  separate 
reception  of  felons  pursuant  to  stat. 
22  G,  3.  c.  64>,  and  other  acts,  U  a 
legal  piison  for  Ihe  safe  custody  of 
persons  under  a  charge  of  high  trea- 
son. Re  parfj'  Evans.  8  T.  R.  172 
7«  The  hulks  and  penitentiary  houses  are 
appointed  by  particular  statutes  for 
jpacticular  descriptions  of  convicts. 

8  T,  11. 172 


GLEANING. 

After  two  solemn  arguments,  it  was  held 
by  the  Court  of  C.  P.  that  a  right  to 
glean  in  the  harvest  field  cannot  be 
claimed  by  any  person  at  common 
law ;  neither  have  the  poor  of  a  parish 
legally  settled,  such  right  within  tiie 
parish.  Steel  v.  Hou^kUm 

Sc  Ux,    \   H.  B.  Sli—WoriUdge  v. 
Manning,  E.  26  G.  3.     1  H.  B.  53, «. 


H. 


HABEAS  CORPUS. 

I.  If  an  apprentice  of  above  the  age  of 
eighteen,  having;  been  impressed,  after- 
wards voluntarily  enter  into  the  king's 
service,  his  master  is  not  entitled  to  sue 
out  an  habeas  corpus  to  bring  him  up 
to  be  discharged. 

/?.  v.  Reynoids,    6  T.  ft.  497 

^.  So  where  the  apprentice  is  protected 

•  from  being  impressed  by  the  statute  13 
G.  2.  c.  17.  but  is  willing  to  enter  into 
the  king  s  service. 

Ex  parte  Lansdonm,  5  E.  R.  58 

3^  So  where  the  apprentice  has  entered 
into  the  king's  service,  but  is  as  anxi- 
ous to  return  as  the  master  is  to  have 
him.         R.V.Edwards.  7T.  R.745 

4.  And  it  seems  that  without  reference 
to  the  desire  of  the  apprentice  to  stay 
or  to  return,  the  court  will  not  grant 
the  habeas  corpus  on  the  application  of 
Hie  master,  for  the  object  of  that  writ 
is  the  personal  liberty  of  the  party. 
See  the  above  ca$es. 

$•  Where  application  had  been  made 
for  the  dischi.fe  of  an  impressed 
seaman  before  the  two  years  of  his 
protection  by  the  stat.  15  Geo.  2.  c.  17. 
were  expired :  which  was  then  inef- 
fectual, because  the  facts  were  not 
verified  with  sufficient  certainty;  yet 
the  doubt  being  now  removed  by  an- 
other affidavit,  the  Court  granted  a 
writ  of  habeas  corpus  for  the  purpose 
of  liberating  him,  though  the  two 
years  were  expired. 

Bruce  ex  parte.    8  E.  R.  27 

C  Where,  upon  a  habeas  corpus  to  bring 

lip  the  body  of  an   apprentice,    the 

keeper   of  the  House  of  Correction 

returned,  with  the  body  of  the  party, 

*'a  regular  conviction   of  him   by  two 

•  niHgislTates  on  the  stat.  20  Gfo.2.  r.  Ig. 
£or  a  niis<lenieanor  in  abstntiug  liim- 


self  as  an  apprentice  from  his  mat- 
ter's  service ;  it  is  no  answer  to  shew 
by  affidavit  that  the  party  had  bound 
himself  when  itn  infant  to  serve  till 
twenty-five,  and  that  when  he  came 
of  age  he  elected  to  avoid  the  inden- 
tu:es,  after  which  the  offence  im- 
puted bad  been  committed  ;  for  thu 
was  proper  matter  to  be  shewn  to  the 
magistrates  below,  who,  if  the  matter 
shewn  to  them  were  true,  acted  at  their 
own  peril  in  committing  the  parly ;  but 
the  Court  of  K.  B.  have  no  power  to 
discharge  an  apprentice  from  his  in- 
dentures ;  and  are  bound,  by  the  return 
of  a  regular  conviction,  where  the 
objection  does  not  appear  on  the  face 
of  the  return,  to  remand  the  party. 

Ex  parte  GUI.   7E.  R.37(J 

7.  The  House  of  Lords  having  voted  the 
defendant  guilty  of  a  breach  of  privi- 
lege, in  publishing  a  libel  upon  a  mem- 
ber of  their  house,  and  having  sen- 
tenced him  to  pay  a  fine  of  i007.  and 
to  he  imprisoned  six  months,  and  until 
such  fine  was  paid,  which  commitment 
was  returned  into  the  Court  of  K.  B. 
upon  a  habeas  corpus  sued  out  by  the 
defendant:  that  court  refused  to  dis- 
cbarge him  out  of  custody. 

R.y.Ftower,  8C.R.314 

8.  Return  to  an  habeas  corpus,  "  I  had 
not  at  the  time  of  receiving  this  writ, 
nor  have  I  since  had  the  body  of  A.B. 
detained  \n  my  custody,  so  that  I  could 
not  have  her,  Sfc."  was  held  a  bad 
return,  and  an  attachment  granted 
against  the  party  who  made  it. 

R.  V.  Winton.  5T.R.  89 

9.  It  seems  a  sufticient  return  to  a  ha- 
beas corpus,  that  the  defendant  is  in 
custody  under  the  sentence  of  a  court 
of  competent  jurisdiction  to  inquire  of 
the  offence,  and  to  pass  aucIi  a  seu- 
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tence,  with6ut  setting  forth  the  par- 
ticular circurtlstaoces  necessary  to  war- 
rant such  a  seutence. 

A.  V.  Suddis.    1  £.  R.  306 
(And  see  I  £.  R.  306*.  tit.  Soldier.) 

10.  A  habeas  carpus  ad  testificandum 
issued  to  bring  up  a  prisoner  to  give 
evidence  before  an  election  committee 
of  tlie  House  of  Commons,  on  aDida- 
▼it  of  service  of  a  ruie  to  shew  cause 

*    ou  the  different  persons  concerned,  and 

no  cause  shewn.         In  the  Matter  of 

Sir  Edward  Price,  a  Prisoner. 

4  E.  R.  587 

11.  Tlie  ialherof  a  child  is  entitled  to 
the  custody  of  it,  though  an  infant  at 
the  breast  of  its  mother,  if  the  court 
see  no  ground  to  impute  any  motive 
to  the  father  injurious  to  the  health 
or  liberty  of  such  a  child,  as  by  send- 
ing it  out  of  the  kiugfiom  ;  the  father 
being  at  the  time  au  alien  enemy  do- 
miciled in  this  kingdom,  and  the  mo- 
ther being  an  Ens^iihwamaHf  and  ap- 
prehensive only  that  he  meant  to  send 
the  child  abroad,  but  assigning  no  suf- 
ficient reason  for  such  her  apprehension. 

R.  V.  d.  Manneviilt.  5  £.  R.  221 

12.  The  Court  of  K.  B.  will  grant  a  ha- 
beas corpus  to  brine  up  the  body  of  a 
bastard  child,  within  the  age  o^  nur- 
ture,  for  the  purpose  of  restoring  it 
to  the  custody  of  the  mother,  from 
whose  quiet  possession  it  was  takeji,  at 
one  time  by  fraud,  and  afterwards  by 
force;  and  this  without  prejudice  to 
the  question  of  guardianship,  which 
belongs  to  the  l^ord  Chancellor  repre- 
senting; the  king  in  CiiHncery. 

H.  V.  Hopkins  &'  Ux.  7  E,  R.  579 

13.  Service  of  a  deman  I  of  a  copy  of 
the  commit uient  on  the  turnkey  of  a 
prison  is  not  sulficient  ta  support  an 
action  against  the  gaoler  for  t he  penalty 
incurred  by  him  under  the  habeas  car 
pus  act,  for  not  delivering  the  copy 
to  the  prisoner  withiu  due  time  after 
demand  made,  if  the  gaoler  himself 
were  in  the  prison. 

Huntleif  V.  Luscomhe.   2  B.  &  P.  530 

14.  Qu,  Whether  a  commitment  in  exe- 
cution for  a  penalty  on  conviction  be- 
fore a  magistrate  for  an  offence  against 
the  excise  laws  be  a  commitment  for 
*'  a  crimiual  matter,*'  within  the  pn>- 
visions  of  tlie  habeas  corpus  act,  so  as 
to  entitle  a  prisoner  to  an  net  ion  against 
the  gaoler  fot  not  delivering  a  copy  of 
the  couimirment  within  a  certain  tune 
after  demand  made  I  *    ib. 


HIGHWAYS- 

15.  The  Court  of  C.  B.  will  not  grant 
a  habeas  corpus  to  bring  up  a  prisoner 
in  custody  upi  n  a  criminal  matter, 
in  order  to  have  hint  charged  with  a 
declaration  in  a  civil  action. 

Wdhh  V,  Davies.    2N.R.245 

16.  The  Court  of  K.  B.  on  affidavit  sug- 
gesting probable  cause  to  believe  that 
ahelplessand  ignorant  female  foreigner 
was  exhibited  for  money  against  her 
consent,  granted  a  rule  on  her  keep- 
ers to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue  fo  bring  her 
before  the  court ;  and  directed  an  exa- 
mination before  the  coroner  and  attor- 
ney of  the  court  in  the  presence  of  the 
parties  applying  and  applied  against. 
Caseo/ the  Hottentot  Vemu.  13E.R.195 

HIGHWAYS. 

1.  The  pariah  at  large  are  primd  facie 
bound  to  repair  alt  highways  lying 
within  it,  iinle»s  by  prescription  they 
can  throw  the  onus  on  particular  per- 
sons by  reason  of  their  tenure.  R,  v. 
The  Inhabitants  of  Sheffield,  fr.R.106* 

2.  A  presentment  of  a  load  under  stat. 
IS  G.3»  c.  78.  §  24.  against  a  smaller 
district  than  a  parish  must  state  ex- 
pressly how  they  are  liable. 

7?.  V.  7%e  Inhabitants  of 
the  Hamlet  of  Penderrt/n,  2T.R.5I3 

3.  If  it  do  not,  the  Judgment  may  be 
arrested.  2T.R.513 

4.  If  a  parish  be  situate,  part  in  one 
county  and  tiie  rest  in  another,  and  a 
highway  lying  in  one  part  be  out  of 
repair,  an  indictment  aji^ainst  the  inha- 
bitants of  that  part  only  is  bad.  R.  v. 
7%«  Inhabitants  of  Clifton.  5  T.  R.  4p8 

5.  In  such  case  the  inrtictment  must  be 
against  the  whole  parish.    5  T.  R.  498 

6.  To  an  indictment  against  the  inhabi- 
tants of  a  parish  for  non- repair  of  a 
highway  within  it,  a  plea,  stating  that 
the  parish  was  immenrorially  divided 
into  seven  town!»hips,  the  inhabitants 
of  wh*ch  respectively  were  immemo- 
rial I  y  bound  to  repair  the  highways 
within  their  respective  townships ;  and 
that  part  o(  the  highway  indicted  was 
within  the  township  of  6r.  B.  &c.  and 
that  the  residue,  &c.  was  within  the 
township  of  X«.  B,  &c. ;  and  that  the 
res|»ective  parts  ought  to  be  repaired 
by  the  inhabitants  of  the  respective 
townships,  &c.,  is  bad;  without  spe« 
cifyinf^  what  part  of  the  highway  lay 
within  one  lowiii»hip,  and  what  parC 
within  the  other. 

R.  \\  Dridekirk  ( Inhab.J  1 1 E.  R^d4 
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7'  The  commissioners  appointed  by  stat. 
6  G.  3.  c.  78.  (ail  act  for  dividing  and 
inclosing  certain  lands  in  the  parish 
of  C.)  which  enacts,  that  the  pubh'c 
roads  to  be  set  out  by  Ihem  should  be 
repaired  in  such  mnnner  as  other 
public  roads  are  by  law  to  be  repaired, 
and  that  the  private  roads  should  be 
repaired  by  such  person  or  persons  as 
they  should  award,  have  uo  power  to 
impose  on  the  parish  at  large  the  bur- 
den of  repairing  any  of  the  private 
roads  set  out  in  pursuance  of  the  act. 
R.  V.  The  Inhabitants  ofCottingham 

6  T.  R.  20 

8.  If  the  inhabitants  of  a  township, 
bound  by  prescription  to  repair  the 
roads  within  the  township,  be  expressly 
exempted  by  the  provisions  of  a  road 
act  from  the  charge  of  repairing  new 
roads  to  be  made  within  the  township, 
that  charge  must  necessarily  fall  on  the 
rest  of  the  parish.  2  T.  R.  106 

9*  If  trustees,  under  a  road  act  turn  a 
road  through  an  inclosure,  and  make 
the  fences  at  their  own  expense,  and 
repair  them  for  several  years,  they 
cannot  be  compelled  to  continue  such 
repairs,  unless  there  be  a  special  pro- 
provision  in  the  act  to  that  effect. 

R.  v.  The  Commissioners  of  the 
LlmdiUo  DistHct,  ^c    2  T.  R,  232 

10.  What  is  mednt  by  a  road  is  the  sur- 
face over  which  the  subjects  have  a 
right  to  pass,  and  not  the  fences  on 
each  side.  2  T.  R.  232 

11.  The  owners  of  the  land  are  bound 
to  repair  the  ft^nces  on  each  side,  un- 
less otherwite  provided  by  the  act 

3  T.  R.  232 

12.  An  indictment  against  the  parish  of 
S.  for  not  repairnig  a  road  leading 
from  A,  to  JB.,  is  exclusive  of  B.,  and 
therefore  bad ;  and  it  is  not  aided  by 
a  subsequent  allegation  that  a  certain 
pari  of  the  same  highway  dtuate  in  B. 
is  in  decay,  Sfc. 

R.  v.  Gamlingay  (Inhab.)  3T.R.  513 

13.  Indictment  for  non-repair  of  a  high- 
way within  certain  limits,  charging 
the  corporation  of  Liverpool  with  a 
prescriptive  liability  to  repair  all  com- 
mon highways,  &c.  within  such  limits 
**  excepting  such  as  ought  to  be  re- 
paired according  to  the  form  of  the 
several  statutes  iu  such  case  made,'*  is 
bad,  for  want  of  shewing  that  the 
highway  in  question  was  not  within  any 
•f  the  exceptions./},  r.  Th^MayoViS^c, 

of  Liverpool.  3E.R.  86 


14.  A  count  stating  the  defendants  lis^ 
biiity  to  arise  by  virtue  of  an  agree- 
ment with  the  owners  of  houses  along- 
side of  the  highway,  is  also  bad  ;  for 
the  parish  who  are  primi  facie  bound 
to  the  repair  of  all  highways  within 
their  boundaries  cannot  be  discharged 
from  such  liability  by  any  agreement 
with  others.  ib. 

15.  It  is  sufficient  in  pleading  a  public 
highway  to  allege  that  it  is  a  common 
public  highway,  without  shewing  hoio 
it  became  so,  or  that  it  has  been  such 
time  immemorial, 

Aspindall  v.  Brown,  3  T.  R.  265 

16.  In  pleading  a  public  highway,  it  is 
not  necessary  to  state  any  termini* 

1  H.B.  351 
17*  In  trespass,  a  plea  of  justification, 
stating  that  tlie  public  highway  led 
from  another  highway  (leading  from 
A.  to  B,)  in,  through,  over,  and  along, 
the  locus  in  quo,  to  a  certam  other 
highway  (leading  from  C  to  D.), 
was  held  by  the  Court  of  C.  P.  {dis- 
sent  Loughborough,  C.  J.)  to  be  woll 
supported  by  evidence,  proving  that 
the  way  in  question  led  from  the  ter^ 
minus  a  quo.  viz,  the  way  leading  from 
A.  to  B.  over  the  locus  in  quo,  to  a 
different  way  called  E.,  and  along  that 
way  into  the  way  leading  from  C.  to 
JD.,  the  terminus  ad  quern. 
Rouse  V.  Bardin  Sf  aL  1  H.  B.  35 1 

18.  Under  a  turnpike  act  the  trustees  had 
power  to  turn  roads  through  private 
grounds,  making  satisfaction  to  the 
owners;  and  if  they  could  not  agree^ 
they  were  enabled,  on  giving  notice 
to  the  owners,  to  summon  a  jury  to 
ascertain  the  damage,  and  to  order 
such  sum  so  ascertained,  to  be  paid  to 
the  owners :  an  incjuisition  of  the  juiy 
and  an  order  of  the  trustees  under  the 
above  act  were  quashed,  because  it  did 
not  appear  on  the  face  of  the  proceed- 
ings that  any  notice  had  been  given  to 
the  owners  of  the  land. 

R,\,Bagsha%u.    7T.  R.363 

19.  The  magistrates  are  not  bound  to 
appoint  surveyor)  of  the  highways  from 
the  list  of  persons  returued  to  them 
under  stat.  13  G.  3.  c.  78.  if  in  their 
opinions  the  persons  named  in  tlie  list 
are  not  qualitied :  but  they  may  ap* 
point  other  persons  of  the  parish  \iho 
are  qualified. 

/J.  V.  Baldwin.   7  T.  R.  1 69 

20.  If  the  magistrates,  upon  pniper  li-sts 
returned  to  them,  omit  to  appoint  a 
surveyor  of  the  highways  at  thur  first 

«  1 


242 


HIGHWAYS. 


special  sessions  after  the  Midiaelmas 
quarter  sessions  as  direcicd  by  the  star. 
13  G.  3.  c.  78.  §  1.  ihey  are  bound  to 
make  such  appointment  at  a  subse- 
quent special  sessions. 
R.V,  Justices  of  Derbyshire.  4E.R.142 

21.  Under  the  stat.  13  G.  3.  c.  84.  §  33, 
B.  R.  may  apportion  the  fine  for  non- 
f  cpair  of  a  road  between  the  parish  iind 
the  trustees  of  a  turnpike,  though  the 
indictment  were  originally  preferred  at 
the  assizes,  and  afterwards  removed 
thither  by  certiorari*  R.vJ/ppn*  Pap- 
worth  (Inhab.)  2C.R.41d 

i92«  All  inclosure  act  having  directed 
that  the  allotments  made  by  the  com- 
missioners should  for  ever  remain  for 
the  benefit  of  the  appointees :  held 
that  an  award  and  assignment  of  the 


HOLIDAYS. 

1 .  The  29th  of  Mfli/  is  not  a  holiday  lor 
any  of  the  law  offices,  and  consequently 
no  othcer  cau  take  an  extraordinary 
fee  for  business  done  on  that  day. 

Pater  y.Croome.    7T.  R.  336 

2.  The  only  allowed  holidays  are  Candle^ 
mast  the  Ascension^  and  St.  Jyhn  the 
Baptist.  7  T.  11. 336 


herbage  of  a  certain  close  to  the  sur- 
veyors of  the  highways  anfl  their  sue- 
cessorst  for  the  bcneiit  of  the  parish  oi 
B,j  though  bad  as  a  common  law  con- 
veyance, the  appointees  not  being  a 
corporation,  was  yet  good  as  a  parlia- 
}nentarv  declaration  of  the  persons  en- 
titled to  take  the  same,  as  if  the  terms 
of  the  award  had  been  specifically 
enacted.  And  the  lord  of  the  manor, 
in  whom  the  fee  of  the  soil  remained, 
is  a  trustee  for  the  surveyors  of  the 
highways  for  the  time  being. 

Johnson  v.  Hodgson.    8  £.  11.  38 

23.  Under  the  ipth  sect,  of  the  general 
highway  act  13  G.  3.  c.  78.  a  new 
highway  must  be  set  out  before  an 
old  one  can  be  stopped  up ;  and  it  is 
not  sudicient  that  another,  old  high- 
way was  widened  in  parts  to  answer 
the'purpose  of  a  new  road.  And  if 
a  new  highway  be  not  set  out  befon- 
the  old  one  be  stopped  up,  the  legality 
of  the  order  of  the  jnstices  i\}f  divert- 
ing the  old  road  and  ^(oftping  it  up, 
may  be  questioned  in  an  aet  on  oj 
trespass,  notwithstanding  >u(ni  orders 
were  confirmed  by  the  Sessions  on 
appeal,  stating  the  fact  of  a  new  road 
being  set  out  in  lieu  of  the  old  one. 

Welsh  v.  Nash.    8  E.  R.  394 

524.  Tlie  plaintiff  having  brought  reple- 
vin for  goods  leviid  under  a  warrant 
of  distress  for  an  assessment  made  b> 
a  special  sessions  under  the  highway 
act,  13  G.  3.  c.  7^'  §  47-  on  the  grouu'i 
of  the  premises  for  which  he  was 
assessed,  being  situated  without  thf 
township  which  was  li  tbie  to  repair 
the  road  ;  the  Court  of  C.  P.  refused 
to  set  aside  the  proreediug?*. 

I^enton  v.  Boi/le  ^  «/.  ^^2  N.  R.  399 1 


HUNDRED. 

1.  Qm.— Whether,  before  the  statute  of 
hue  and  cry,  the  party  robbed  could 
have  had  an  action  against  the  hun- 
dred to  recover  damages  for  not  keep- 
ing watch  and  ward  ?  Jackson 

v.  Calesworth  (Inhab,)   1  T.  K.  72 

2.  In  an  action  against  the  hundred  on 
the  Stat.  9  G.  I .  r.  22.  fur  damage  sus- 
tained by  the  wilful  buruing  of  the 
parly's  barn,  it  is  a  precedent  condi- 
tion that  the  party  grievecl  should 
within  the  time  liinited,  give  in  hi« 
examination  upon  oath  before  u  magis- 
trate, whether  or  not  he  knew  the  of^- 
fender  or  offenders,  or  any  ^f/tem:  and 
an  examination  on  oath,  in  which  the 
party  only  swore  that  he  suspected  that 
tiie  fact  was  done  by  some  parson  or 
persons  to  him  unknown,  is  not  suffi- 
cient within  the  statute ;  still  less  in 
:^upport  of  an  aveimcnt  in  the  declara- 
tioq,  that  he  gave  iu  iiuch  examina- 
tion, <l'^c.  in  and  by  which  it  appeared 
that  the  plaintiff  did  not  Inunv  the  per- 
son or  persons  who  committed  the  fact. 
For  non  constat  by  the  terms  of  such 
examination  that  the  plaintiff  did  not 
know  some  of  the  offenders  if  there 
were  several.  Tlmrtell  v.  Hundred  of 
Mutford and Lothingland.  3  E.U.400 

3.  The  burning  of  a  mill  house,  no\  pat' 
cvl  nf  any  dwelling-hou.«>e,  is  not  felony 
within  the  stat,  9  G.  1.  r.  2'2.  which 
gives  a  remedy  to  the  party  grieved 
against  the  hundieri,  though  within 
the  Stat.  9  G.  3.  vhich  omits  tlie  re- 
medial clause       Hiles  v.  Hundndof 

Shreu^sbury.   3  E.  R.  457 

4.  An  action  of  dtbt  for  lOQ/.  lies  upon 
the  Stat.  19  G.  2.  c,  34.  §  6.  ugain&rthe 
inhabitants  of  a  lath  in  Kent  by  the 
executor  ofaievenue  officer,  who  toeing 
it|  a  boat  between  high  and  low  water 
nvjLik  in  pursuit  of  a  smu»gliug  boat  in 
which  were  oflVnders  against  the  act, 
received  a  mortal  wound  from  a  shot 
fired  by  a  person  on  the  slun^e  within 
the  lalh,  thou!*h  tiie  oHiccr  afterwards 
died  ou  the  high  &c<i,  beyoiid  the  low 
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walcr  mark,  and  consequently  out  of 
the  lath;  arnl  tlie  act  gives  the reiiiedy 
ajjaiiist  the  inhabitants  of  the  lath,  d:c. 
niiere  the  offence  shall  be  committed. 


t.  e.  where  the  officer,  endeavouring 
to  apprehend  (he  ofFeiuier,  shall  be 
killed.  Gronenor,  Ex,  SfC.  v.  St. 

Augustine's  Lalhe(  Kent.)  12E.R.244 


L    AND   J. 


JEOFAILS. 

1.  If  a  local  action  be  brought  and  tried 
ill  a  wrnnsT  count v,  the  defect  is  aided 
Hl'ier  verdict  by  \6  tc  I?  Car,  2.  c.  8. 
The  Mayor,  6fC.  of  London  v.  Cole, 

7  T.  R.  583 

f .  Statute  of  jeofails  will  not  assist  on  a 
writ  of  error  from  an  inferior  court, 
where  one  of  two  counts  in  a  declara- 
tion is  not  laid  within  the  jurisdiction, 
and  the  damages  are  ^neral. 

Trevor  y.  Waif.  iT.  R.  151 

5.  Where  in  debt  on  bond  by  an  admi- 
nistrator the  declaration  alleged  that 
administration  was  granted  by  the 
Bishop  i}i  Litchfield  2ind  Coventry,  and 
the  venue  in  the  margin  was  laid  in 
London,  but  the  bond  was  stated  to  be 
made  at  Derby,  wliich  is  within  the 
diocese,  the  Court  on  a  general  de- 
murrer held  that  to  be  sufficient,  and 
that  the  bad  venue  in  the  margin  was 
cured  by  the  statute  of  jeofnih. 

3T.R.387 
4.  In  an  action  on  statute  34  G.  3.  c.  93. 
for  pirating  a  pattern  fur  printing  cal- 
lico;  the  omission  of  an  averment  in 
the  declaration,  "  that  the  day  of  first 
publishing  the  pattern  was  printed  at 
each  end  of  the  piece  of  caiiico/' 
.  (which,  together  with  the  name  of  the 
proprietor,  is  required  by  that  statute, 
the  monopoly  being  limited  for  three 
months  from  the  day  of  first  publiiih- 
iitg  the  pattern),  was  hoiden  to  be 
aided  by  verdict ;  it  being  stated  in 
the  declaration  that  the  defendants 
pirated  the  pattern  within  the  term  of 
three  months  from  the  day  of  tlie  first 
publishing  tlureof,  and  while  the  plain- 
tiffs  were  entitled  to  luive  the  sole  right 
0/ printing  the  same,  S:c, 

Macmurdo  v.  5i»/M.    7  T.  R.  5 1 8 

IMPRESSING  SEAMEN, 

1,  In  debt  on  stat.  tg  G. !?.  c,  30.  for  the 
penalty  of  50/.  for  impressing  a  ma 
riner  in  the  West  India  trade,  the  de- 
claration must  aver  that  he  had  not 
deserted  from  any  of  his  majesty's 
phipsofwar.  iT.K.  141 


2.  A  ^eafiiring  man,  serving  the  office  of 
heart  borough,  is  not  thereby  exempted 
from  being  impressed. 

Ex  parte  Fox.    5T.R.276 

3.  The  Stat.  6  &  7  W.  3.  c.  18.  §  ip. 
which  allows  to  the  master  of  every 
ship,  engaged  in  the  coal  trade,  two 
seamen  tiec  from  being  impressed,  was 
said  by  the  court  to  be  still  in  force. 

Ex  parte  Dry  den.    5  T.  11.  4 1 6 

4.  But  in  a  subsequent  case  the  court 
determined  that  this  section  and  others 
of  the  act  were  merely  temporary,  and 
are  no  longer  in  force. 

Ev  parte  Gallite.   7  T.  R.  673 

5.  And  it  w-js  held  that  if  the  master 
nominal e  those  seamen  before  the  ship 
sailed,  and  they  were  afterwards  im- 
pressed, the  Conrl  of  K.  B.  would 
grant  a  habeas  corpus  to  the  officer 
impressing  them,  to  bring  them  up 
that  they  might  be  discharged. 

5T.R.416 

6.  Secus,  if  the  men  were  not  nominated 
until  after  they  were  impressed.. 

Ev  parte  Atkinson .    5  T.  R.  4 1 9,  n. 

7.  A  keelman,  employed  in  navigating 
down  the  river  Tyne  to  the  port  of 
Shields,  at  the  mouth  of  that  river,  is 
liable  to  be  impressed,  and  can  not  after- 
wards tiring  himself  within  the  protec- 
tion of  the  13  G.  2.  c,  17.  §  2.  exempt- 
inn:  fvery  person,  not  having  before 
used  the  sea,  who  shall  bind  himself 
apprentice  lo'serve  at  sea,  from  being 
impressed  for  three  years  from  such 
binding.    Ex  parte  Softly.  1E.R.4C6 

INDICTMENT. 

I.  Indictable  Offences;  what  are. 

1.  Taking  up  dead  bodies,  even  though 
for  the  purpose  of  dissection,  is  an 
indictable  offence. 

R.\.Li/nn.    2T.R.733 

2.  It  is  not  an  indictable  offence  to  exw- 
rise  a  trade  in  a  borough,  contrary  to 
the  bvc  laws  of  that  borough. 

R.  V.  J.  Sharpless.  4  T.  R.  717 

3.  The  voluntary  absence  of  a  chief  of- 
ficer of  a  corporatii.n  upon  the  charter  - 
day  of  election  of  his  successor  is  not 
indictable  upon  the  stat.  11  G.  I.e.  4. 

2  X  2 
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§  6,  unless  lits  presence  as  such  chief 
officer  be  necessary  by  the  constitu- 
tion of  the  corporation  to  constituti* 
.  a  legal  corporate  Hssembly  for  such 
purpose.      jR.  v.  Carry.   5  E.  R.  372 

4.  Where  a  statute  forbids  the  doing  of 
a  thing,  the  doing  it  wilfully  is  indict- 
able, although  without  any  corrupt 
motive.  4T.  R.457 

5.  Where  a  new  oflfence  b  created  by  an 
act,  and  a  penalty  aoncKcd  to  it  by  a 
separate  and  substantive  clause,  it  U 
not  necessary  for  the  prosecutor  to  sue 
for  the  penalty,  but  he  may  indict  on 
the  prior  clause  as  for  a  misdemeanor. 

R.  V.  Harris.   4  T.  R.  20^ 

6.  If  the  commissioners,  under  an  inclo- 
sure  act,  set  out  2i  private  road  for  the 
use  of  the  inhabitants  of  nine  |>arishes, 
directing  the  inhabitants  of  &ix  of  those 
parishes  to  keep  it  in  repair,  no  in- 
dictment can  be  snpported  aguinst  the 
latter  for  not  repairing  it,  it  not  con- 
cerning the  public, 

R.  Y.  Riclutrds  Sf  al.    8T.R.6S4 

7.  An  indictment  for  a  forcible  entry  may 
be  maintained  at  common  law,  though 
the  statutes  give  other  remedies  to  the 
party  grieved  ;  provided  that  the  in- 
dictment  charge  the  defendants  with 
having  used  such  force  as  constitutes  a 
public  breach  of  the  ()eace. 

R.  V.  IViison  Sf  al.    8  T.  R.  337 

^.  If  such  indictment  charge  the  defend- 
ants with  having  unlawfully  and  with 
fi  strong  haTidf  entered  the  prosecutor  s 
mill,  and  pxi}elled  him  from  the  pos- 
session, it  is  good.  8  T.  R.  357 

5.  The  Stat.  26  G.  2.  e.  (J.  §  1.  enacts 
that  all  persons  going  on  board  ship^ 
coining  from  insccted  places  shall  obey 
such  orders  as  the  king  in  cotincil  shafl 
make  without  annexing  any  particu- 
lar punishment ;  the  disobc<lit>nce  of 
such  £(n  order  is  an  indictable  oflfence, 
and  punishable  as  a  misdemeanor  at 
common  law.  4  T.  R.  -^02 

Qu,  Whether  the  penalties  in  §  5. 
attach  on  any  other  than  the  captain, 
seamen,  and  passengers  ?  ib 

JO.'  If  one  kill  another  in  a  deliberate 
duel,  under  provocation  of  churgps 
against  his  character  and  conduct  how- 
ever grievous,  it  is  murder  in  him  and 
in  hb  second;  and  therefore  the  bare 
inciteinrnt  to  fight,  though  under  such 
provocation,  it  is  in  itself  a  very  high 
misdemeanor,  though  no  conscquei:(c$ 
fue  thereon  against  the  peace. 

R.y.Rice.    3E.  R.  581 

][  I.  An  endeavour  tp  provoke  another  to 
commit  the  misdemeanor  of  sendmg  a 


challenge  to  fight,  is  itself  a  misde* 
mcauor  indictable,  particularly  where 
such  provocation  was  given  by  a  writ- 
ing containing  libellous  matter,  and  al- 
leged in  the  prefatory  part  of  the  in- 
dictment to  have  been  done  with  intent 
to  do  the  party  bodily  harm,  and  to 
break  the  king's  peace:  the  sending 
such  writing  being  an  act  done  towards 
procuring  the  commissidu  of  the  mis- 
demeanor rjeant  to  be  accomplished. 

R.  y.  Phillips.  6E.R.464 
(And  see  post  ML  35.) 
If.  Where  two  sets  of  magistrates  have 
a  concurrent  jurisdiction,  and  one  ap- 
points a  nieetii  g  to  grant  ale  licences, 
their  jurisdiction  attaches  so  as  to  ex- 
clude the  other  appointing  a  subse- 
quent meeting :  though  they  may  all 
meet  together  the  first  day:  and  if, 
after  such  appointment,  the  other  set 
of  magistrates  meet  on  a  subsequent 
day  and  grant  other  licences,  their 
proceeding  is  illegal  and  the  subject  of 
an  indictment. 

R.y.Sainsbury.    4T.R.451 

13.  Where  a  duty  is  thrown  on  a  body 
consisting  of  several  penous,  each  b* 
individually  liable  for  a  breach  of  duty, 
as  well  for  acts  of  commission  as  of 
omission.  6  T.  R.  607 

14.  A  mere  false  asseition,  unaccompanied 
by  a  recommendation,  is  not  iudictable. 

6  T.  R.  565 

15.  Tlie  following  were  declared  to  he 
offences  at  common  law,  and  not  done 
away  by  the  repeal  of  the  statute  5  &6 
Ed.  6'.  c.  14. 

t6.  Spreading  rumours  with  intent  to 
enhance  the  price  of  hops,  in  the  hear- 
ing of  hop-planters,  dealers,  and  otiiers, 
that  the  stock  of  hops  was  nearly 
exhausted,  and  that  there  would  be  a 
scarcity  of  hop,  &&  with  intent  to 
induce* them  not  to  bring  their  hops 
to  market  for  sale  forii  long  time,  and 
thereby  greatly  to  enhaiicc  the  price. 
R.  v.  H'addington.    l  E.  R.  143 

17.  Spreading  such  rumours  generally, 
with  intint  to  enhance  the  price  of 
hops.  ib. 

18.  Endeavouring  to  enhance  the  price 
by  persuading  divert  dealers  (&c.  not 
to  take  their  hops  to  market,  and  tq 
abstain  from  selling  for  a  long  time, 

ib.  ^4 

19.  Engrossing  large  quantities  of  hops, 
by  buying  from  many  particular  person^ 
by  nan)e,  certain  quantities,  with  intent 

.  to  re-sell  the  same  for  an  unreasonable 
profit,  and  thereby  tp  enhance  the 
price.  ffe 
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90.  Ad  idemy  stating  the  particular  con- 
tracts.  ih. 

21.  Getting  into  his  hands  large  quanti- 
ties, by  contracting  with  various  per- 
sons for  the  purchase,  with  intent  to 
prevent  the  same  being  .brought  to 
market,  and  to  re-sell  at  an  unreasonable 
profit,  and  thereby  greatly  to  enhance 
the  price.  ih. 

^'2,  Buying  large  quantities  with  like  in- 
tent,^'^.  145  &  l68 

23.  Buying  large  quantities  wi!h  intent  to 
re-sell  at  exhorbitant  profit,  &'C. 

ih,  1 45  k  1 68 

24.  Unlawfully  engrossing,  by  buying 
large  quantities  with  like  indent.       ih, 

25.  Engrossing  hops  of  divers  persons  by 
name,  with  an  intent  to  re-sell  at  an 
unreasonable  profit,  and  thereby  en- 
hance the  price. 

R,  V.  Waddington.  1  E.R.  l67 

26.  Engrossing  hops,  tnen  growing,  by 
forehand  bargains,  with  like  intent.    1 J. 

27*  Buying  all  the  growth  of  hops  in  se- 
veral parishes  by  forehand  bargains, 
with  like  intent.  ih.  iGs 

2S.  Buying  all  the  growth  of  hops  on 
certain  land»  in  certain  pari^hes,  by 
forehand  bargains,  with  intent  to  sell  at 
an  unreasonable  price,  and  to  enhance 
the  price.  ih. 

29*  Engrossing,  by  buying  large  quanti- 
ties of  persons  unknown,  with  intent  to 
re-sell  at  an  exorbitant  price,  (^Ic. 

ih.  m 

30'  Buying  hops,  then  growing,  with  in- 
tent to  re-sell  at  an  exorbitant  price 
and  lucre.  ih. 

32.  To  forestall  any  commodity  which  is 
become  a  ccmukon  victual  and  neces- 
sary of  life,  or  used  as  an  ingredient  in 
the  making  or  preservation  of  any  vic- 
tual, th<>u;i1i  not  formerly  used  or  con- 
sidered as  such,  is  an  otl'cnce  at  com- 
mon law.  ih. 

32.  Indictment  lies  against  one  who  was 
clerk  to  the  agent  for  French  prisoners 
of  war,  for  taking  bribes  in  order  to 
procure  the  exchange  of  some  of  them 
out  of  turn.  R.  v.  Beab,  E,  38  G.  3, 
(cited).  1  E.  R.  183 

^3.  It  seems  that  persons  putting  on 
board  a  ship  an  uitknown  article  of  a 
combustible  and  dangerous  nature, 
without  giving  due  notice  of  its  con- 
tents, so  as  to  enable  the  master  to  use 
proper  precautions  in  the  f^towing  of  it, 
is  gnilty  of  a  misdemeanor.  IViiiiams  v. 
The  East  India  Comp.  3  E.  R.  201 
(^dsee3£.R,  I9t.  Evidence  IX.) 


34.  Threatening  by  letter,  or  olherwi$^ 
to  put  in  nu)tion  a  prosecution  by  41 
public  officer,  to  recover  penalties  for 
selling  Fryar's Balsam,  without  a  stamp 
(which  by  stat.  42  G.  3.  c.  36.  is  pro- 
hibited to  be  vended  without  a  stamped 
label),  for  the  purpose  of  obtaining 
money  to  stay  the  prosecution,  is  noj 
such  a  threat  as  a  firm  and  prudent 
niiin  may  not  be  expected  to  resist,  and 
therefore  is  not  in  itself  an  indictab^ 

0  tie  nee  at  coramou  law,  although  it  be 
alledged  that  the  money  was  obtained  - 
no  reference  being  nmde  to  any  statute 
which  prohibits  such  attempt. 

R.  V.  Soutkerton.    6  E.  R.  125 

35.  But  it  seems  that  such  an  oflPence  i.^ 
indictable  upon  the  slat.  18  Eliz.  c.  5^ 
§  4.  for  regulating  common  informers^ 
whirii  prohibits  the  taking  of  money^ 
without  consent  of  court,  under  colour 
of  process,  or  wiihout  process,  from 
any  person,  upon  pretence  of  any  of^ 
fence  against  a  penal  law,  H, 

36.  But  no  indictment  for  any  attempi 
to  commit  such  a  statutable  misde- 
meanor can  be  sustained  as  a  misde» 
meanor  at  common  Jaw,  without  sf. 
least  bringing  the  offence  intende^j, 
within,  and  laying  it  to  be  against  the 
statute.  /^^ 

37-  Though  if  the  party  so  threatened 
bad  bt-en  alleged  to  be  guilty  of  thie 
ofience  inipiiXed,  within  the  statute,  iiQ- 

1  odng  the  duty,  and  creating  the  pe^ 
nalty,  such  an  attempt  to  compound 
and  ttifie  a  public  prosecution  for  the 
sake  of  private  lucre  in  fraud  of  the  re** 
venue,  an  I  against  the  policy  oftkg^ 
8tatute,which  gives  the  penalty  as  auxj* 
li.Tv  to  the  revenue  and  in  furtherance 
of  pnt>lic  justice,  for  example  sak^ 
mi;;Jit  also,  upon  general  principles, 
have  been  deemed  a  sufficient  ground 
to  sustain  the  indictment  at  common 

38.  Public  officers  may  be  indkted  for 

enabling  accountants  with  the  pay-of* 

fice  to  pass  false  accounts  in  fraud  of 

the  revenue. 

R.  v.Bemhridge  Sf  ah  6  E.  R.  I3j5 

39-  Indictment  for  a  burglary,  laid  in  tb^ 
1st  count  to  have  been  committed  10 
the  house  of  M.  R.  B.,  in  the  2d.  of 
J.  B„  and  in  the  M.  oiW.  N.  It  ap. 
peared  that  the  place  where  the  rob* 
bery  was  committed  was  the  centre  of 
a  building,  havhig  two  wings  ;  that  ia 
the  centre  building  the  business  of  JV* 
R.  B.,J.  B.,  W.  N,  and  several  ofh^f 
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persons  nvas  carried  on  ;  diat  in  part 
of  one  of  the  wings  was  the  dwelling 
of  M,  R.  B.f  and  in  ibe  other  part 
that  of «/.  B.,  neither  having  any  in- 
ternal communication  with  the  centre, 
except  by  a  window  in  the  dwelling 
of «/.  B.,  which  looked  into  a  passage 
tliat  ran  (lie  whole  length  of  the  centre, 
and  that  Ihe  other  wing  was  occupied 
by  W.  N.  from  which  there  was  no 
i:ommnnication  with  the  centre.  S^tnb. 
That  the  robbery  did  not  amount  in 
law  to  a  burglary. 
JR.  V.  John  EssMon.  2  B.  &  P.  508 


'©e' 


40.  If  a  servjol,  being  solicited  to  be- 
cofnc  an  accomplice  in  robbing  his 
master  8  house,  inform  his  master  there- 
of, who  thereupon  tells  him  to  carry 
on  the  business,  and  consents  to  his 
opening  a  door  leading  to  the  premises, 
and  being  with  the  robbers  during  the 
robbery,  and  also  marks  his  property,  | 
and  lays  it  iu  a  place  where  the  rob- 
})ers  are  expected  to  come,  this  con- 
duct of  the  master  wiii  not  amount  to 
a  defence  in  an  indictment  against  the 
robbers.  ih. 

41.  Any  person  making  or  knowingly 
using  a  false  affidavit  taken  abroad 
(though  a  perjury  could  not  be  assign- 
ed on  it  here)  in  order  to  mislead  our 
own  courts,  and  to  pervert  public  jus^ 
tice,  is  punishable  by  indictment  as 
for  a  misdemeanor. 

Oioeal^  V.  Neweii.    9  £.  R.  364 


II.  FaUe  Pretences^  8fC.  of  Indictmtnts 

for. 

1*  An  indictment  charging  the  defend- 
ant with  obtaining  money  by  fain 
pretences  is  insufficient,  if  it  do  not 
shew  what  the  false  pretences  were ; 
and  such  a  defect  is  a  sufficient  ground 
for  reversing  a  judgment  against  the 
defendant.     R.  v.  Mamm.  2T.  R.  581 

2.  To  constitute  an  offence  within  stat. 
30  (jf.  2.  c.  24.  money  or  goods  must 
be  obtained  by  the  defendant  by  a 
false  pretence  with  intent  to  defraud : 
and  it  is  no  objection  that  the  pretence 
consists  hi  a  representation,  as  of  some 
transaction  to  take  place  at  a  future 
time.  J.  Yo^mg  v.  The  KingCin  error  j. 

3T.R.  98 

3.  Where  the  pretence  is  conveyed  by 
words  apoken  by  one  defendant  in  the 
presence  of  others  who  are  acting  in 
concert  together,  they  may  be  all  in- 
dicted jotnify.  3  T.  R.  98 

4.  An  indictment  at  common  law,  charg-l 
ing  that  the  defendant^^  deceitfully  in- 1 


tending  by  crafly  means  and  devices 
to  obtain  pos^^ession  of  certain  lottery 
tickets  the  pro^icrty  of  A.,  pretended 
that  he  wanted  to  purchase  them  for 
a  valuable  consideration,  and  delivered 
to  A.  a  fictitious  order,  &c.  purport- 
ing to  be  a  draft  on  a  tranker  for  the 
amount,  which  he  knew  he  had  no 
authority  to  draw,  and  that  it  would 
not  be  paid,  bv  virtue  of  which  he 
obtained  possession  of  the  tickets  and 
defrauded  the  prosecutor  of  the  value, 
canncit  be  mnintained,  inasmuch  as  it 
does  not  charge  the  defendant  with 
having  used  any  false  token  to  accom- 
pUsl)  the  deceii.  , 

R.  V.  B.  Ijira,  6  T.  R.  565 

5.  In  an  indictntent  on  the  stat.  30  G.  2. 
c.  24.  for  obtaining  money  on  false 
pretences,  it  is  sufficient  to  allege  tbat 
the  defendant  unlawfuHy,  knowingly, 
and  designedly  pretended  so  and  so; 
by  means  of  which  said  false  pretences 
he  obtained  the  money;  afterwards 
negativing  such  pretences  to  be  true  : 
though  it  be  not  in  terms  alleged  that 
hefalsefy  pretended,  &c.  and  it  seems 
it  would  have  been  sufficient  to  allege 
that  he  obtained  the  money  by  such 
and  such  pretences,  averring  such  pre* 
tenees  to  be  false. 

R.  ▼.  Airey,  2  E.  R.  30 

6.  Persons  appointed  by  the  commission- 
ers, though  in  an  informal  manner, 
collectors  of  the  property-tax  under 
43  G.  S.c.  122.  cannot  be  convicted  on 
an  indictment  charging  them  with  the 
receipt  of  duties  by  colour  and  pretence 
of  being  collectors  of  duties  ui^der  that 
act,  though  the  monies  #ere  fraudu- 
lently collected  and^ misapplied;  for 
they  were  in  fact  a(qi>ointed  collectors, 
and  in  such  character  they  received 
the  money.  R.  y.  Dobson  Sr  ah 

7E.  R.218 

r.  But  they  ought  to  have  been  indicted 

under  §  19  of  the  act  ib. 


III.  Form  of  Indictments :  and  of  taking 
Advantage  thereof  on  Demurrer,  ^c. 

1  •  Every  indictment  must  contain  a  com-r 
plete  description  of  such  facts  and  cir- 
cumstances as  constitute  the  crime, 
without  inconsistency  or  repugnancy. 
But,  except  in  certain  cases,  where 
technical  expressions,  having  grown  by 
long  use  into  law,  are  required  to  be 
nsed,  the  same  sense  is  to  be  put  or^ 
the  words  of  an  indictment  which  they 
bear  in  ordinary  acceptation:  and  if 
the  sens^  of  any  word  be  ii^  ordinary. 
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acceptation  ambiguoos,  it  shall  be 
construed  according  as  the  context 
and  subjccUniatter  require  it  (o  be, 
in  order  to  snake  the  whole  consistent 
and  sensible.  The  word  until  may 
therefore  be  construed  either  exclusive 
or  inclusive  of  the  day  to  which  it  itt 
applied,  according  to  the  contcxl  and 
subject  matter. 
R.  V.  Stevens  and  Agncw.  5  £.  R.  2  44 

2.  Therefore,  where  an  information  on 
the  Stat.  S3  G.  3.  c.  52.  §  62.  prohi- 
biting officers  of  the  East  Itfdia  Com- 
pany, rending  in  India  from  receiving 
•presents,  charged  that  the  defendants 

being  British  subjects  on  the  1  st  Janu- 
ory^  1794,  and  from  tlience  for  a  long 
time,  to  wit,  until  the  l?9th  November, 
17959  held  certain  otiices  under  the 
Company,  and  during  all  that  time 
resided  in  the  East  Indies;  and  that 
whilU  they  held  tlie  fiaid  offices  as 
aforesaid,  and  whilst  they  resided  in 
the  East  Indies  as  aforesaid,  to  uit,  971 
the  29th  o/'Noveniber,  1795,  th«»y  re- 
ceived certain  preseiita:  held  (hiit  the 
context  shewed  that  the  word  until 
was  to  be  taken  inclusive  of  the  29th 
November,  1795.  1^. 

3.  But  that  if  it  had  been  incapable  of 
receiving  an  inclusive  construction,  the 
words  under  the  first  videlicet,  "  until 
the  29th  0/ November,  1795/'  could 
not  have  been  rejected  as  surplusage; 
for  that  can  never  be  where  the  alle- 
gation is  sensible  and  consistent  in  the 
place  where  it  occun,  and  not  repug- 
nant to  antecedent  matter,  though  laid 
under  a  videlicet,  and  however  incon- 
u.<»tent  wiil^an  allegation  subsequent,  ib, 

4.  Where  an  evil  intent,  accompanying 
an  act,  is  necessary  to  constitute  such 
act  a  crime,  the  intent  must  be  alleged 
in  the  indictment,  and  proved;  though 
it  be  suHicient  to  allege  it  in  the  pre- 
fatory part  of  the  indictment.  But 
where  the  act  is  in  iti«lf  unlawful,  the 
law  infers  an  evil  intent,  and  the  alle- 
gation of  such  intent  is  merely  matter 
of  form,  and  need  not  be  proved  by 
extrinsic  evidence  on  the  part  of  the 
prosecutor. 

J?,  v.  Phillips.  6  E.  R.  464 
(And  seeim/f  1.  11.) 

5.  Time  and  |>lace  must  be  added  to 
every  material  fdct  in  an  indictment. 

•  3T.  R.607 

6.  Upon  a  denm*-rer  to  an  inciictmeuT 
found  in  an  inlet  ior  court,  obiertions 
may  be  taken  as  well  to  ih*:  jurisdic- 


tion of  such  court  as  to  the  subject' 
matter  of  the  indictment. 

R.  V.  J.  Feamley.  1  T.  R.  3l6 

7.  And  where  the  caption  of  the  indict- 
ment stated  the  court  of  Quarter  Ses- 
sions, where  such  indictment  was  found 
to  have  been  held  on  an  impossible 
day,  it  was  fatal.  ]  T.  R.31S 

8.  Stating  the  defendant  to  be  late  of 
W.^  and  laying  the  offence  to  be  at 
the  parish  aforesaid,  was  held  not  to 
be  sufficiently  certain.        5  T.R.  l62 

9.  An  indictment  on  the  stat.  23  G.  3. 
e.  13.  for  enticing  artificers  to  go  out 
of  the  kingdom,  &c.  alleged  that  the 
defendant  coutracted  with  the  manu- 
facturer, i^c.  **  to  go  out  of  this  king- 
dom of  Great  Britain  into  a  foreign 
country  called  America,  such  foreign 
country  not  being  then  within  the  do* 
minion  of  or  belonging  to  the  crown 
of  Great  jBrtton  :*'  and  held  good  af« 
ter  verdict. 

R.  V.  Myddleton.  6  T.  R.  739 

10.  It  is  no  objection  in  arrest  of  judg- 
ment, tha^the  indictment  contains  se- 
veral charges  of  the  same  nature  in  the 
different  counts.  3  T.  R.  9% 

11.  But  in  the  rase  of  felony,  if  it  appear 
before  the  prisoner  has  pleaded  or  the 
jury  are  charged,  that  he  ii  to  be  tried 
for  separate  offences,  the  judge  in  his 
discretion  may  quash  the  indictment. 

ST.R.  iOff 

12.  Or  if  the  judge  do  not  discover  it  till 
after  the  jury  are  charged,  he  may 
put  the  prosecutor  to  his  election  on 
wliich  charge  he  will  proceed. 

3  T.  R.  106 

13.  In  an  indictment  for  an  offence  at 
common  law,  a  conclusion  of  contra 
formamstatuti  maybe  rejected  as  sur- 
plusage.   R.  v.  Matthews.  5  T.  R.  1 62 

14.  in  an  indictment  against  a  receiver 
of  stolen  goods  for  a  misdemeanor,  it 
is  not  necessary  to  aver  that  the  prin- 
cipal has  not  been  convicted :  but  such 
a  fact  is  matter  of  defence  to  be  proved 
by  the  defendant. 

R.  V.  Baxter.  5T.  R.  83 

15.  An  indictment  that  the  defendant 
was  appointed  overseer  of  the  poor  of 
the  parish  of  A.,  **  and  that  he  after- 
wards refused  to  take  the  said  office 
of  overseer  of  the  parish,  to  whi(h  he 
Wds  so  appointed,'*  was  held  good  on 
demurrer. 

R.  v.  J.  Burder.  4  T.  R.  778 

16.  In  an  indictment  against  a  public 
officer^  for  breach  of  duty,  it  is  suf« 
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^icnt  to  stale  generally  tbat  he  is  such 
oAicer,  wilhout  shewing  hii  appomt- 
Hient. 

R.  V.  KJ.  Holland.    5  T.  R.  607 

17.  In  ati  iudictnieiit  against  a  servant 
of  the  Elast  India  Company  for  of 
fences  hi  IndiaM  i^  suHicient  to  charge 
him  with  a  wilful  breach  of  duty, 
without  adding  that  it  was  corrupt. 

5  T.  U.  t)07 

18.  In  an  indictment  against  an  orticer 
for  disobedience  of  orders,  it  is  not 
Aecessary  to  aver  that  the  orders  have 
not  been  revoked,  or  that  they  are 
in  force :  if  they  be  not  still  in  force* 
it  is  a  matter  of  «iefeuce.     b  T.  R.  6*U7 

>9-  Where  a  pubiic  otHcer  is  chaigfd 
with  a  breach  of  duty,  which  dutv 
arises  from  certain  acts  wilhin  the 
Ihuits  of  his  government,  it  is  not  ne- 
cessary to  aver,  in  an  indictment  against 
6iw,.tliat  he  had  notice  of  those  act^i ; 
he  is  presumed  from  his  situation  tu 
know  them.  5  T.  K.  007 

!fo.  A  charge  in  an  indictment  against 
an  officer  with  a  breach  of  orders  in 
not  prosecuting  a  war  "  with  ail  pos- 
sible vigour  and  decision,"  is  too  nn- 
dertain,  even  though  the  charge  be 
niade  in  the  very  words  of  the  order 
given  to  him.  5  T.  R.  607 

$1.  In  an  indictment  for  consipiring  t«i 
pervert  the  course  of  justice  by  pro 
ducing  a  false  certificate  (under  the 
hands  of  justices  of  the  peace,  that  a 
#oad  indicted  is  in  repair)  in  evidenct- 
to  influence  the  judgment  of  the  court; 
it  is  not  necessary  to  set  f  ^rih  that  the 
defendants  knew  at  the  time  of  the 
tonspirdcy  that  the  contents  of  the 
certificate  were  false;  it  is  sufficient 
that  fur  such  purpose  they  agreed  to 
certify  the  fact  as  true,  without  know- 
hig  that  it  was  so.  6  T.  U.  6 1  ^ 

(See  also  title  Cbbtificate.) 

i2.  In  an  indictmetit  ou  37  G.  3.  c,  70. 
making  it  frlony  to  endeavour  to  se- 
duce a  soldier  or  sailor  from  their  duty. 
it  is  sufficient  to  charge  an  endeavour, 
&c.  without  specit\iiii;  the  means  em 
ployed.  R^  V.  Fuller,  (in  Cam.  Scac,) 

1  B.drP.  180 
(See  Conviction  II.  18.) 

f3.  Under  a  charge  that  A.  endeavoured 
fo  incite  B.  to  mutiny,  being  a  soldier, 
knowledge  of  BJs  being  a  soldier  ii) 
Implied.  The  word  advisedly  in  such 
case  is  equivalent  to  scienter. 

1  B.andP.  ISl 

34.  Semble — ^That  if  one  endeavour  to 
Cttinprize    two    separate    offeuces,   a 


count  in  an  indictment  charging  that 
endeavour  may  contain  those  two  of- 
'  fences.  ib, 

'25.  An  indictment  charging  I  hat  deieu- 
daut  having  in  his  po^ssession  a  bill  of 
exchange,  p«rpor/m  Of  to  be  directed  to 
one  J.  Kinff,  by  the  name  and  descrip- 
tion of  J,  Ring,  forged  the  acceptance 
of  the  said  •/.  King,  ^c.  is  bad  ;  be- 
cause purport  means  whr.t  appears  oa 
the  face  of  the  instrument,  and  the 
bill  did  not  purport  to  be  drawn  oa 
J.  King. 

R.y.Reading,O.B.}793  1  E.R.180,ii. 
R.  V.  Gilchrist,  O.  B.  1795,  iJf.  P.  ib. 

ZG  So  where  the  indictment  charged  that 
tile  bill  purported  to  be  directed  lo 
Richard  Down,  Henry  Thorn  ton,  Johm 
Freer,  and  John  Cornwall,  jun.  by  the 
name  and  desc  riptic»n  of  Mcbsrs.  Down, 
Thornton  Sf  Co.  R.  v.  Esdall,  South- 
ampton, Sp.  Ass.  I7ps.  t^. 

27*  An  indictment  for  forgery  must  set 
out  the  forged  iMstrumeut  in  words  and 
figures.  R.  v.  Mason,  Northumberland 

Sum.  Ass.  17 9^»ib. 

2S.  But  upon  an  indictment  for  publish- 
ing a  forged  receipt  for  money,  with  the 
name  Stephen  Withers,  &c.  for  the 
sum  of  1/.  4v.  it  was  hotden  sufficient 
to  set  fortli  only  the  receipt  itself  as 
fuUows:  ••8th  March,  1773.  Rc- 
••  ceived  the  contents  above,  by  me 
••  Stephen  IVithers;  without  setting 
forth  the  account  itself  to  which  such 
receipt  referreft,  and  at  the  foot  of 
which  it  was sub.^cribed ;  tbat  account 
b'ing  only  e^idei>ce  to  make  outthe 
charge./^,  v.  TcidickjBoibninSum.Ass, 

1774.16.  181, «. 

29.  In  an  indictment  on  the  15  (?.  2.  c. 
2$.  ^  3.  it  is  not  uecessafv  tu  aver  that 
the  defendant  is  a  common  utterer  of 
false  money.  R.  v.  Smith.  2  B.&P.127 

30.  In  an  indictment  on  the  39  G.  3. 
c.  85.  against  a  servant  for  embezzling 
money  received  on  his  master's  account* 
it  is  not  sufficient  to  follow  the  words 
of  the  statute,  but  there  must  be  a 
positive  allegation  that  the  money  was 
the  property  of  the  master  as  in  the 
case  of  larceny. 

R.  v.  MGregor.  3  P.&  B.  106 

31.  If  a  servant  receive  money  for  llis 
master  in  the  county  of  ^.,  and  being 
called  upon  to  account  for  it  in  the 
county  of  B.,  there  deny  the  receipt 
of  it,  he  may  be  indicted  for  the  em* 
bezzlement  in  the  latter  county.    . 

R.  V.  Taylor,  O.B.  1803.  3B,&P.59fi 
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3$.  A  govemmetit  storekeeper,  resident 
in  ^nft^a, transmitting  filse  vouchers 
to  his  agent  in  LondoUy  who  delivered 
them  at  the  custom-house  there,  un- 
knowing of  the  fraud,  is  indictable  in 
London,  as  if  for  his  own  act  there. 
R,  V.  Munton,  Sittings  after  Michael- 
mas term,  1793,  (cited).    6  E.  R.  590 

34.  The  court  will  not  quash  a  defective 
indictment  on  the  motion  of  the  prose- 
cutor after  plea  pleaded,  before  another 
good  indictment  be  found. 

/?.  V.  Dr.  Wtfnn.  2  E  R.  226 

35.  An  indictment  for  an  assault,  fklse 
imprisonment,  and  rescue,  stated  that 
the  Judges  of  the  court  of  record  of  the 
town  and  county,  &c.  of  P.,  issued 
their  writ,  directed  to  T.  B,  one  of  the 
Serjeants  at  Mere  of  the  said  town  and 
county,  to  arpest  IV.,  by  virtue  of  which 
T.  B.  was  proceeding  to  arrest  JV^  with- 
in the  jurisdiction  of  the  said  court,  but 
that  the  defendant  assaulted  T.  B>  in 
the  due  execution  of  his  office,  and  pre- 
vented the  arrest:  hela  such  indict- 
ment bad ;  it  not  appearing  that  T.  B, 
was  an  officer  of  the  court :  and  that 
there  could  not  be  judgment  after  a 
general  verdict  on  such  a  count  as  for 
a  common  assault  and  false  imprison- 
ment, because  the  jury  mu&t  be  taken 
to  have  found  that  the  assault  and  im- 
prisonment was  for  the  cause  therein 
stated,  which  cause  appears  to  have 
been  that  the  othcer  was  attempting  to 
make  an  illegal  arrest  of  another, 
which  being  a  breach  of  the  peace,  the 
defendant  might,  for  aught  appeared, 
have  lawfully  interfered  to  prevent  it. 

Ji.  v.  Osmer.  5  E.  R.  304 
S6.  The  Stat  37  ^.  3.  c.  123;  makes  it 
felony  for  any  person  in  any  manner 
or  form  whatsoever  to  administer,  &c. 
any  oath  purporting  or  intended  to 
bind  the  party  to  engage  in  any  sedi- 
tions purpose,  or  to  disturb  the  public 
peace,  or  to  be  of  any  society,  &c. 
formed  for  any  such  purpose,  &c.  or 
not  to  inform  or  give  evidence  against 
any  associate,  &c.  And  by  §  4.  it  shall 
not  be  necessary  in  an  indictment  for 
any  such  offence  to  set  forth  the  words 
of  the  oath,  but  it  shall  be  sufiicfentto 
let  forth  the  purport  of  it,  or  some  ma- 
terial part  hereof:  held  that  an  indict- 
ment cliargmg  that  the  defendants  ad- 
ministered to  J.  H.  an  oatli  intended  to 
bind  him  not  to  inform  or  give  evi- 
dence against  any  member  of  a  certain 
■ociely  formed  to  disturb  the  public 


peace  for  any  act  or  expression  of  his 
or  theirs,  &c.  is  good  without  alleging 
the  tenor  or  purport  of  the  oath  to  be 
set  forth,  and  without  shewing  in  what 
manner  the  public  peace  was  meant  to 
be  disturbed  by  such  society. 

R,  v.  Moors,  o  E  R.  419 
37-  It  is  no  objection,  on  demurrer, 
that  several  different  defendants  are 
charged  in  different  counts  of  an  in* 
dictment  for  offences  of  the  same  na- 
ture ;  though  it  may  be  a  ground  for 
application  to  the  discretion  of  th* 
Court  to  quash  the  indictment. 

R.  V.  Kingston  S^  aU  8  E.  R.  41 

38.  And  an  indictment  against  certain 
commissioners  for  a  contempt  of  an 
order  of  Sessions  in  not  paying  tlie 
costs  of  an  appeal  awarded  against 
them,  stating,  generally,  that  the  party 
appealed  to  the  Sessions  against  a  cer- 
tain notice  in  writing  under  the  hands 
of  five  commissioners  acting  in  the  exe- 
cution of  the  statute,  and  which  no- 
tice was  made,  or  purported  to  be 
made,  under  the  powers  to  them  given 
by  the  .act,  seems  sufficient ;  for  the 
Court  will  presume,  as  against  the  per- 
sons issuing  such  notice,  that  it  was 
signed  by  them  viiien  lawfully  assem- 
bled at  a  public  meeting  holden  by 
virtue  of  the  act.  8  £.  R.  41 

39.  But  counts  in  the  indictment  stating 
an  appeal  against  a  notice  in  writing, 
siirned  by  A.^  £.,  C,  />.,  and  E.,  fivt 
of  the  commissioners,  and  an  order  by 
the  Sessions  that  the  commissioners 
acting  under  the  statute,  and  being  the 
respondents  in  the  said  appeal,  on  ser- 
vice of  the  said  order,  should  pay  the 
appellant  10/.  costs  of  appeal ;  and  al» 
leging  sertice  of  the  order  on  those  Jivo 
and  others  acting  as  commissioners^ 
&c. ;  and  then  charging,  that  at  a  sub- 
sequent meeting  held  by  virtue  of  the 
act.  A,,  B.,  (omitting  C.)  D.,  and  E., 
and  also  F.  and  G.,  commissioners,  were 
present  and  acting,  and  formed  a  ma- 
jority, a  demand  of  the  10/.  costs  was 
made  on  those  six,  which  they  refused 
to  pay :  and  other  like  counts,  charge 
ing  service  of  the  order  upon  part 
only  of  those  who  were  indicted  for 
a  contempt  of  it :  were  on  general  de- 
murrer holden  by  the  Court  of  K.  B. 
to  be  bad.  And  the  offence  being  laid 
jointly  against  the  several  sets  of  de- 
fendants in  each  count,  the  Court  could 
not  give  judgment,  on  such  an  indict- 
even  agaimt  the /our  who  were  partief 
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to  llie  appeal,  and  on  whom  service 
of  the  order  was  alleged  ;  Uierc  being 
no  one  count  including  those  only. 

8£.  R.  41 

IV.  Evidence  and  Plea  on  Indictments. 

I*  In  an  indictment  for  forging  a  bill  of 
exchange,  all  the  judges  held  that  it 
need  not  be  stamped  in  order  to  be 

•  received  m  evidence ;  though  in  stat. 

•  23  G.  3.  c,  4.9.  imposing  a  duty  on 
.  such  instruments,  it  is  said  that  no  bill 

of  exchange  shall  be  received  in  evi- 
dence unle»9i  it  be  -first  duly  stamped. 
R.  r,  Hatvkeswood.  2  T.  R.  6o6 

%  Proof  of  words  spoken  to  a  person 
will  not  support  an  indictment  charg- 
ing that  the  defendant  spoke  them  of 
such  a  person. 

i?.T.  Berry.  4T.R.217 

d.  If  in  the  statement  of  any  offence  by 
statute,  there  be  any  description  in 
the  negative,  the  affirmative  of  which 

-  would  be  an  excuse. for  the  defendant, 
the  proof  of  it  lies  on  him,  and  it  need 
not  be  stated  in  the  indictment. 

5  T.  R.  83 

4.  On  an  indictment  on  stat.  17  G.  3. 
e,  26  §  7.  for  taking  more  than  lOs, 
in  the  100/.  for  brokerage,  ^c,  it  is 
not  necessary  to  provie  that  the  de- 
fendant took  the  exact  sum  laid  in  the 

:  indictment,  though  it  be  not  laid  un- 
der a  viz.    Ri  V.  an  ham.  6  T.  R.  295 

5.  And  on  the  trial  of  such  indictment, 
it  is  to  be  left  to  the  jury  to  consider 
whether  the  excess  were  really  taken 
as  a  fair  charge  for  drawing  the  writ- 
ings, &c.,  or  whether  it  were  not  so 

'    taken  as  a  device  to  avoid  the  statute. 

6  T.  R.  26'5 

€«  Upon  an  indictment  for  perjury,  in 

frtlseiy  taking  the  freeholder's  oath  at 

-  an  election  of  u  knight  of  the  shire  in 
the  name  of  J,  W, ;  it  appearing  by 
competent  evidence  th»t  the  freehold- 
er's oath  was  administered  to  a  person 

.who  polled  on  the  second  day  of  the 
election  by  the  name  of  ./.  U.;  who 
swore  to  his  freehold  and  place  of 
abode ;  and  that  thefe  was  no  such 
person ;  and  that  the  defendant  voted 
on  the  second  day.  and  was^no  free- 

•  holder ;  and  some  time  af^er  boasted 
tliat  he  had  done  the  trick,  aifd  was 
not  paid  enough  for  ihe  job,  and  was 
afraid  he  should  be  pulled  for  his  had 

'     vote;  and  it  not  appearing  that  more 

•  than  one  fal.*e  vote  was  given  on  the 
second  day's  poiU  or  that  the  defen- 


dant voted  in  his  oWn  name,  or  in  an^ 
other  than  the  name  of  J.  If'.;  lieW 
that  there  was  sufficient  evidence  for 
the  jury  to  presume  thitt  the  defendant 
vot^d  in  thenante  of  J.  W  ,  and  conse- 
quently toiind  him  guilty  of  tlie  charge 
as  alleged  in  tlie  indictment. 

R.  v.  Pme .  6  E.  R.  325 

7.  Upon  an  indictment  on  the  statute 
37  G.  3.  c,  123.  making  it  felony  to 
administer  certain  unlawful  oaths, 
where  the  witness  sweanng  to  the  words 
spoken  by  way  of  oath  by  the  prisoner 
when  he  administered  the  snnie,  said 
that  he  held  a  paper  in  his  hand  at  the 
same  time  when  he  administered  the 
oath,  from  which  it  was  supposed  lliat 
he  read  the  words  ;  yet  held  that  parol 
evidence  of  what  he  in  fact  said,  was 
sufficient,  vnthout  giving  him  notice  to 
produce  such  paper. 

R.V.Moors.  6E.R.42I 
(And  see  ante  III.  36.) 

8.  And  where  the  oath  on  the  ^ce  of  it 
did  not  purport  to  be  for  a  seditious 
purpose ;  yet  held  that  evidence  might 
be  given  to  shew  that  the  brotherhood 
therein  referred  to  was  a  seditious  so- 
ciety, ib, 

9.  Upon  an  indictment  for  disposing  of 
and  putting  away  a  forged  bank  note, 
knowing  it  to  be  forged*  the  proseeu- 
tor  may  give  evidence  of  other  forged 
notes  having  been  uttered  by  the  pri- 
soner, in  order  to  pr«ve  his  knowledge 
of  tlie  forgery.  R.  v.  Wylie.  N.  R.  92 

10.  S.  P.  /?.;  V.  Tattersall.  Lancaster  Ass. 
1 80 1 .  cor.  Chambre,  J.  (cited).  N.  R.^5 

1 1 .  A  forged  bill  was  found  upon  A.  who 
then  resided  in  Wiltshire,  and  had  re- 
sided tliere  about  a  year  under  a  false 
name,  but  which  bill  bore  date  at  a 
time  when  ^.  lived  in  Somersetshire, 
in  the  neighbourhood  of  the  person 
whose  sigirature  was  forged,  and  more 
than  two  years  previous  to  the  bill  be- 
ing found  upon  him.  Oti^n  indictment 
against  A.  for  forgery  of  the  note  in 
Wiltshire,  this  was  held  not  to  be  suf- 
ficient evidence  of  the  offence  having 
been  committed  in  that  county. 

R.V.Crocker.  2N.  R.sr 

12.  Upon  an  indictment  on  43  G.  3  e. 
58.  §  1.  for  feloniously  setting  fire  to  » 
house,  with  iiitetit  to  defraud  the  in- 
surers, an  unstamped  memorandum  in- 
dorsed on  a  stamped  policy  effected 
by  dee<t,  is  not  admissible  in  evidence 
against  the  prisoner. 

R.v.Gihon.  iW.P.T.SS 
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13.  Ooe  was  indicted  in  Middlesex  for 
perjury  committed  in  an  affidavit; 
which  indictment,  after  setting  out  so 
much  of  t}ie  affidavit  as  contained  the 
faUe  oath,  concluded  wilh  ^^proutpa- 
ift  hy  the  affidavit  affiled  m  the  Court 
of  B.  K«  at  IVestminster,  &c.  and  on 
this  he  was  acquitted  :  after  which  he 
was  indicted  again  en  Middlesex  for 
the  same  perjury,  with  this  difference 
only,  tliat  the  second  indictment  set 
out  the  jurat  of  the  affidavit,  in  which 
it  was  stated  to  have  been  sworn  in 
I^ndon;  which  was  traversed  by  an 
averuieut  that  in  fact  the  defendant 
was  so  sworn  in  Middlesex  and  not  in 
London:  and  the  Court  of  K.  B.  held 
th.tt  he  was  entitled  to  plead  autre/aits 
ac(jpUt ;  for  the  jurat  was  not  coiiciu 
sive  as  to  tiie  place  of  swearing ;  and 
the  same  evidence  as  to  the  real  place 
of  swearing  the  affidavit  might  have 
been  given  under  the  first  as  under  the 
first  as  under  the  second  indictment ; 
and  therefore  the  defendant  had  been 
once  before  put  in  jeopardy  for  the 
«ame  offence.  R.  v.  Emdtn.  9  £.R.437 

V.  Judgment  an. 

In  When  a  defendant  in  an  indictment  is. 
brought  up  for  judgment,  his  acts  sub- 
sequent to  the  trial  may  be  considered 
cither  by' way  of  aggravating  or  miti* 
gating  the  punishment,  even  though 
tiiey  be  8e|)arate  and  dblinct  offences, 
for  which  he  may  be  afterwards  pu- 
nished. But  in  such  cases  the  court 
will  take  care  not  to  inflict  a  greater 
puni&hment  than  the  princi|>al  charge 
itself  will  warrant. 

R.  v.  mthers.  3  T.  R.  428 
and  R.  v.  Walter.  3  T.R.  432 

^»  On  an  indictment  for  a  nuisance  in 
erectin*;  a  wall  across  a  mad  (not  for 
€cntinui fig  the  nuisance),  it  is  not  neces- 
sary to  judge  that  the  nui-^unce  l)e 
abated.  U.  v.  the  Justices  of  the  IV.  R. 
^  Yorkshire.  7  T.  R.  467 
and  iF^.  v.  Stead.  S  T.  R.  143 

3.  But  where  it  is  stated  in  the  indict- 
ment to  be  an  existing  nuisance,  there 
must  be  judgment  to  abate  it. 

8  T.  R.  143 

4.  If  the  court  be  satisfied  that  a  nuisance 
indicted  is  already  effectually  abated, 
before  judgment  is  prayed  upon  tlie 
indictment,  they  will  not  in  their  discre- 
tion give  judgment  to  abate  it.  And 
they  .refused  to  give  such  judgment 
upon  an  indictment  for  an  obstruction 
in  a  public  highway;  which  highway , 
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after  the  conviction  of  tlie  defendant, 
was  regularly  turned  by  an  order  of 
magint rates,  and  a  certificate  obtained 
that  the  new  way  was  fit  for  the  pas- 
sage of  the  public,  and  on  affidavits 
that  so  much  of  the  old  ^vay  indicted 
as  was  still  retained  was  freed  from  all 
obstruction.  R,v,Incledon.  i3£.R.l64 

INFANT. 

1 .  The  Court  of  C.  P.  refused  to  dis- 
charge  a  defendant  on  a  common  ap- 
pearance on  the  ground  of  infancy, 

Madoxy.  Eden.  1  B.  &  P.  480 

2.  Asmmpsit  on  an  account  stated  does 
not  lie  aj^alust  an  infant. 

Tninnan  v.  Hurst.  1  T.  R.  40 

3.  Even  though  the  particulars  of  the 
acount  were  for  necessaries. 

Bartlett  y.  Emeiy, 
II.  2.  G.  2.  B.R.  I  T.  R.  42,  n. 

4t.  It  seems  that  an  infant  may  bind  liioi-  - 
self  by  a  promissory  note  given  for  ne- 
cessaries, and  for  instructing  him  in  the 
business  of  a  hair-dresser.  .  1 T.  R»  40 

5.  An  ^nfant,  a  captain  in  the  army,  is 
liable  to  pay  for  a  livery  ordered  for 
his  servant,  as  necessaries ;  but  not  for 
cockades  ordered  for  (he  soldiers  of 
bis  company^ 

Hands  v.  Slaney,  8  T.  R.  578 

(J.  If  an  agreement  made  by  an  infant  be 
fo;;  his  benefit  at  the  time,  it  shall  bind 
him.     Madden  dem.  Baker  v.  White* 

2T.R.  159 

7.  An  infant  slave  in  the  West  Indies  exe- 
cuted an  indenture,  by  which  he  cove- 
nanted to  serve  B.  for  a  certain  term 
of  years  as  his  servant,  and  B.  cove- 
nanted to  do  certain  things  on  his 
part ;  B.  then  came  to  England  with 
the  slave:  In  an  action  against  A* 
who  had  seduced  him  from  the  service 
of  j^.,  A.  was  not  permitted  to  allege 
that  the  contract  was  void  as  being 
made  by  an  infant  and  a  slave,  and 
therefore  that  th^  declaration,  which 
stated  him  to  have  been  retained  as  a 
servant  for  a  term  of  years  was  not 
proved  ;  for  the  Court  (of  C.  P.)  held/ 
that  the  eff^ects  of  such  a  contract  m^ght 
be  the  manumission  of  the  slave,  and 
consequently  that  it  was  for  his  own 
benefit,  and  therefore  that  it  was,  at 
niostr  only  voidable  by  the  infant  him- 
self.     Keane  v.  Boycott.  2  H.  B.  5 11 

S.  A  warrant  of  attorney  given  by  an 
infant  was  declared  by  the  Courr  of 
C.  P.  to  be  absolutely  void^  and  that 
court  refused  to  confirm  it;   though 
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the  infant  appeared  to  have  given  it, 
(knowing  that  it  was  not  valid)  in  col- 
lusion with  another. 

Saunderson  v.  Marr.  1  H.  B.  75 
$.  An  infant  can  on  no  account  bind  him- 
self in  a  bond  with  a  penalty  condi- 
tioned for  payment  of  interest  as  well 
as  principal. 

Fishery.  Mowbray.  8E.  R.  330 

10.  If  the  plaintiff  reply  to  a  plea  of  in- 
fancy, that  the  defendant  after  he  had 
attained  21  confirmed  his  promise, 
and  the  defendant  rejoined  that  he  did 
not,  the  plaintiff  need  only  prove  a 
promise,  and  the  defendant  must  shew 
that  he  was  uuder  age  at  the  time. 

BorthwickwCarruihers.  1  T.  R.  648 

11.  An  infant  cannot  pray  the  parol  to 
demur  in  any  other  stage  of  the  pro- 

*    ceeding  than  at  the  lime  of  pleading. 
Derisley  v.  Custance.  4  T.  R.  7  5 

)!!.  An  infant  devisee  sued  by  a  specialty 
creditor  of  the  devisor  cannot  pray 
the  parol  to  demur  by  reason  of  his 
nonage ;  such  privilpge  of  an  hi'ir  who 
U  in  by  descent  not  being  extended 
to  a  devisee  by  the  stat.  3  W.  Sc  M. 
c.  14.  which  charges  the  land  in  his 
hands  for  the  specialty  debts  of  the 
devisor,    Platket^  Ex.  v.  Beehy  4* «/ 

4  £.  R.  485 

13.  An  infant  may  consider  whoever  en- 
ters on  his  estate,  as  entering  for  his 
use.    (See  Trustee.)      7  T.  R.  386 

.14.  A  plaintiff  cannot  convert  an  action 
founded  on  a  contract  into  a  tort,  so 
as  to  charge  an  infant  defendant. 
Therefore  where  the  plaintiff  declared 
that  at  the  defendant's  request  be  had 
delivered  a  mare  to  the  defendant  to 
be  moderately  ridden,  and  thai  the 
defendant  maliciously  intending,  S^c. 
wrongfully  and  injuriously  rode  the 
said  mare  so  that  she  was  damaged, ^c 
it  was  holden  that  the  defendant  might 
plead  his  infancy  in  bar,  the  action  be- 
mg  founded  on  a  contract. 

Jennings  v.  Rundaii.  8  T.  R.  335 

15.  Tlie  court  refused  on  motion  to  dis- 
^     charge  an  infant,  who  had  sued  with- 
out prochein  amy  or  guardian,  and  was 
|n  execution  for  the  costs. 

Finlay  v.  Jowle.  13  £.  R.  6 

INFERIOR  COURT. 

|.  In  an  inferior  court  the  declaration 
must  allege  that  the  money  was  had 
and  received  within  the  jutisdiction, 
fis  well  as  that  the  defendant  promised 
fppay  within  it. 

Treror  v,  H'fl//.     I  T- R.  15| 


INFERIOR  COURT. 

*1.  But  in  an  action  on  the  case  for  re* 
scuing  a  debtor  taken  upon  mesne  pro- 
cess sued  out  of  an  inferior  court,  it 
was  h«>lden  not  to  be  sufficient  ground 
for  arresting  the  judgment  after  ver- 
dict that  it  was  not  ailedged  that  the 
cause  of  action  arose  within  the  juris- 
diction : — or  that  it  was  not  alleged 
that  the  parly  below  did  not  appear  at 
the  return  i^f  ihewrit.. 
Bentley  v.  Donnelly  Sr  aL  8  T.R.  127 

3.  If  a  plea  of  foitign  attachment  (in 
London)  state  the  custom  to  be  "  that 
if  any  person  be  or  hath  beiMi  iudtbled 
to  any  other  person  within  the  s<jd 
city,  &c."  it  ought  to  aver  that  the  <le- 
fendant  in  the  plaint  was  iudtbted  to 
the  plaintiff  within  the  city. 

Morris  v.  Ludlam.    ^  H.  B.  36^ 

4.  Ifafemme  covert,  sole  trader  in  jLoit- 
don^  be  sued  in  the  city  courts,  the 
hiiband  should  be  joined  for  confor- 
mity. Beard  v.  Webb,  tn  Exch.  Cham^ 

(in  error).    2  B  &  P.  95 

5.  "Where  one  count  of  a  declaration  in 
an  inferior  court  is  not  laid  within  the 
jurisdiction  of  that  court,  and  the  da- 
mages are  given  generally,  the  objec- 
tion is  fatal  upon  a  writ  of  error,  al- 
though there  b  another  good  count. 

1  T.  R.  151 

6.  No  action  can  be  brought  in  the 
county  court  unless  the  cause  of  action 
arise,  and  the  defendant  reside,  within 
the  country  ;  and  if  that  be  not  the 
case  the  action  may  be  brought  in  the 
superior  courts,  although  for  a  sum 
less  than  40«.  Welsh  v.  Troyte,  2  H.  B. 
29 :  Tubh  v.  Woodward,  6  T.  R.  175 ! 

Smith  V.  OKeUy.     1  B. &  P. 76 

7.  And  wherever  a  plaintiff  cannot  sue 
in  an  inferior  court,  he  may  sue  in  the 
superior  courts  for  a  debt  under  40«» 

Busby  Sf  at.  v.  Fearon.  8  T.  R.  235 

8.  A.  delivered  goods  under  the  value  of 
40«.  to  a  carrier  in  London,  pursuant 
to  an  order  from  B.  resident  in  Lein 
cestershire,  and  received  the  goods  in 
the  latter  countv  !  held  that  no  action 
for  the  goods  could  be  maintained  in 
the  county  court  of  Leicestershire,  and 
that  the  Court  of  Common  Pleas, 
therefore,  could  not  stay  proceedings 
in  an  action  commenced  in  that  court. 

Harwood  v.  Lester.    3  B.  &  P.  6l7 

9.  The  Court  of  Conscience  at  New^ 
eastle  can  only  hold  plea  where  both 
the  plaintiff  and  the  defendant  reside 
witbitt  the  jurisdiction.      $  T.  R.  93$ 
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10.  It  is  the  same  with  respect  to  the 
Court  of  Requests  in  London  under 
stats.  3  Jac.  I  c.  15  :  14  G.  2.  c,  10. 

Brooks  V.  Moravia.     2  H.  B.  220 

11.  The  Southwark  Court  of  Requests, 
act  22  G.  3.  c.  47  cannot  be  pleaded 
to  an  action  brought  in  a  superior  court. 

Bametf  v.  Tubb.    2  H.  B.  352 

12.  Tlie  pro|>er  moHefor  the  defendani 
to  avail  biniself  of  it,  is  by  entering  a 
sug^ttion  on  the  record,  after  verdict 
at  the  executiou  of  a  writ  of  enquiry. 

2  H.  B.  352 

13.  Where  the  plaintiff,  having  obtained 
jadgroent  on  a  general  demurrer  to 
such  a  plea,  executed  a  writ  of  enquiry, 
on  which  the  damages  were  assessed 
at  less  than  40«.  five  days  before  the 
end  of  the  term,  and  signed  final 
judgment  on  the  last  day  of  the  term  ; 
the  Court  of  C.  P.  in  the  next  term 
refused  to  direct  the  prothonotary  to 
review  his  taxation  of  costs  to  the 
plaintiff,  on  an  affidavit  stating  the 
former  proceedings,  and  that  the  de- 
fendant was  retiant  within  the  juris- 
diction of  the  inferior  court ;  because 
the  defendant  ought  to  have  entered  a 
mggegtion,  and  that  be/ore Jinal judg- 
ment was  signed.  2  H.  B.  352 

14.  And  to  entitle  himself  to  such  a  sug- 
gestion, supposing  it  to  be  moved  for 
in  time,  the  defendant  must  state  in 
the  affidavit,  not  only  that  he  is  resiant 
within  the  jurisdiction  of,  but  also  that 
he  is  Viable  to  be  warned  or  summoned 
to,  the  Court  of  Requests.  2  H.  B.  523 

15.  AAer  judgment  by  default  the  de- 
fendant is  still  in  court  for  many  pur- 
poses, one  of  which  is  that  of  entering 
such  suggestion.  2  H.  B.  523 

16.  When  a  defendant,  living  within  the 
jurisdiction  of  I  he  Court  of  Requests 
at  Westminsfci',  is  sued  in  One  of  the 
superior  couits  for  a  debt  under  40«. 
Jie  may  plead  stat.  23  G.  2  r.  27.  in 
bar.      Taylor  v.  Blair.     3  T.  R.  452 

17*  But  if  he  omit  to  do  so,  the  court 
will  not,  after  verdict,  either  enter  a 
suggestion  on  the  record,  that  the  de- 
fendant lived  within  that  jurisdiction, 
nor  stay  the  proceedings.  3  T.  R.  352 
18.  Where  a  public  statute  for  erecting 
a  court  of  inferior  ,)tiri8dictioii,  enacts 
that  "  no  action  ior  any  debt  not 
amounting  to  40«.  and  recoverable  by 
that  act  shall  be  brought  against  any 
perM>n  residing  within  the  jurisdiction," 
Arc.  such  statute  is  a  defence  upon  the 
,     general  is^ue  to  a  party  bringing  bini- 


self within  it,  who  is  sued  in  the  tn- 
perior  courts. 

Parker  v.  Elding.     1  E.  R.  352 

19.  The  Stat.  99  G.  2.  c.  37 >  does  hot 
give  power  to  the  courts  baron  of 
Sheffield  and  Ecclesall  to  hold  suit 
agamst  persons  residing  within  the 
jurisdiction  of  those  courts  in  causes 
arising  without. 

R.  V.  Danser,    6  T.  R,  242 

20.  The  Stat.  14  G.  2.  c.  10.  which  en- 
ables  certain  persons  to  sue  for  debts 
under  40«.  in  the  Court  of  Requests 
in  London^  does  not  extend  to  cases 
where  the  plaintiff  recovers  less  than 
AOs.  in  a  special  action  on  the  case 
for  the  breach  of  an  agreement. 

Jonas  V.  Greening.    5  T.  R.  529 

2 1  •  That  act  only  extends  to  cases  where 

the  demand  is  certain.      5  T.  R.  529 

22.  And  only  to  those  cases  where  the 
plaintiff  is  an  inhabitant  within  the  city 
of  London.    5  T.  R.  529 :  ^ebb  v. 

Brown.    3  T.  R.  535 

23.  The  London  Court  of  Requests  has 
jurisdiction  by  the  staL  39  &  40  G.  3 
c.  104.  over  a  contract  for  the  reten- 
tion of  tithes  by  the  tenant,  the  value 
of  which  was  under  5l.  And  there- 
fore if  the  vicar  sue  for  the  same,  and 
recover  less  than  5/.  upon  a  count  in 
assumpsit  for  a  quantum  valebant^  the 
defendant  may  enter  a  suggestion  on 
tlie  roll,  stating  that  he  was  a  freeman 
and  inhabitant  of  the  city  of  London, 
trading  there  at  the  time  he  was  served 
with  the  writ,  for  the  purpose  of  oust- 
ing the  plaintiff  of  his  costs,  under  the 
12th  sect,  of  the  act. 

Sanbj/^  Clerk,  v.  Miller.  5  E.  R.  194 

24.  Where  a  stockbroker  had  given  bond 
to  the  Chamberlain  of  London  in  10/. 
conditioned  for  the  payment  of  40«., 
being  the  amount  of  the  duty  payable 
under  stat. 6  Anne.  c.  l6',  §  4.  atmuklly 
by  brokers  in  London,  and  refusing  to 
pay  the  said  duty,  was  summoned  for 
the  same  before  the  Court  of  Requests: 
the  Court  of  K.  B  held  that  the  Com- 
missioners were  bound  to  hear  and  de- 
termine the  case,  and  that  the  duty  of 
40s.  was  not  merged  in  the  forfeitnre 
of  the  bond.      R.  v.  London  Court  of 

Requests.  7  E.  R.  292 

25.  The  Court  of  Requests  Act  for  South- 
work,  &c,  enacts,  that  "  if  in  any 
action,  &c.  for  recovery  of  miy  debt 
sued  against  any  person  (within  the 
jurisdiction)  in  any  of  the  king's  courts 
at  Westminster,  &c.  it  shall  appear  to 
the  Judge,  &c.  that  the  debt  to  be  i*<- 
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€Ofpend  bjftkephiufiffrdothnoi  amount 
to  40».  &€."  the  plaiiililF  shall  pay  the 
defendant  costs,  &c. :  t^e  Court  of  K. 
B.  held  that  where  the  piainiiti's  nit* 
ness  proved  ibut  the  debt,  which  was 
originally  abore,  was  reduced  below, 
40«.  by  part  payment  before  Ike  action 
brought,  Ibe  case  was  within  the  statute. 
Clark  V.  Askew.  8  EL  11.  2»  :  See  also, 
Fountain  v.  Young.     1  W.  P.  T.  6o 

^.  The  same  point  was  ruled  on  the 
London  Court  of  Requests  Act,  ^9  and 
40  G.  3.  r.  104* 

Homes,  Hughes,    8  £.  R.  3i7 

S7.  The  London  Court  of  Requests  Act 
39  and  40  G.  3.  c.  104.  §  12.  provides 
tbat  if  any  action  be  commenced  out  of 
that  court  for  any  debt  not  exceeding 
5/.(^>*li^"  tike  jurisdiction),  the  plaintiff 
•hall  not,  by  reason  of  a  verdict  for 
Inm,  or  otherwiu,  be  entitled  to 
costs,  &c :  the  Court  of  K.  R.  held 
that  after  judgment  by  de&ult,  and  the, 
damages  assessed  upon  a  writ  of  inquiry, 
the  defendant  might  come  into  court 
and  move  to  stay  proceedings  on  pay- 
ment of  the  damages  assessed,  without 
costs.    Dunster  v.  Day,     8  E.  R.  239 

OT.  A  market  gardener  who  rented  a 
stand  with  a  shed  over  it  in  Fleet  roar* 
ket  at  an  annual  rent,  which  he  occu- 
pied three  times  a  week  on  market  days 
till  10  o'clock  io  the  morning;  stAer 
which/  iind  on  «ill  other  days,  it  was 
occupied  by  others ;  does  not  keep  a 
stand  within  the  meaning  of  the  London 
Court  of  Requests  act  39  ^  4^0  G,  3. 
r«  104.  so  as  to  be  privileged  to  be  sued 
there  fur  a  ^ebt  under  6/. 

Greif  V.  Cook,     8  E.  R.  336 

39.  Attoniit»8,  plaintiffs,  arc  not  within 
the  London  Court  of  Conscience  Act 
39  &  40  G.  3.  c.  104.  compellable  to 
mie  there  for  a  debt  under  6/.  at  the 
peril  of  costs. 

Board  v.  Parker.    7  E.  R.  46 

SO.  Neither  are  they,  though  the  defend- 
ant were  also  an  attorney. 

Hoddingv.Warrand.    7E.R.  50 

31.  Am  action  upon  the  case  for  negli- 
gence in  driving  the  plaintiff's  carriage 
contrary  to  au  implied  assumpsit,  is  not 
a  demand  coming  within  the  jurisdic- 
tion of  the  Southwark  Court  of  Con- 
science Act.     Lawson  v.  Moggridge, 

1  w.  r.  i\  396 

32.  The  defendant  is  entitled  to  a  sug- 
gestion for  costs  under  the  London 
Court  of  Requests  Act,  though  it  ap- 
pears that  if  the  plahititi'  had  post- 
poned the  commencement  of  bis  ac- 


tion a  few  months,  his  cause  of  action 
would  have  been  good  for  more  than 
40*.  Tucker  y.  Crosby.  2  VV.  P.T.  169 

33.  A  person  plying  as  a  porter  in  the 
city  of  London,  and  resorting  to  a 
bouse  of  call  there,  but  not  lodging  in 
the  city,  is  not  a  (lerson  *'  seeking  his 
bread  in  London,"  within  the  London 
Couit  of  Requests  Acts,  39  &  40  G.  3. 
€.  104.  Skinner  v,  Davis.  2  W. P.T.  1 96 

34.  If  the  plaintiff  in  an  action  of  assault 
having  recovered  only  90s.  damages 
whertby  he  is  entitled  to  no  more  than 
20s.  costs  bring  an  action  on  the 
jiidgmeut,  amf  obtaining  judgment  by 
default  in  that  action,  enter  it  up  for 
debt  and  costs,  the  court  on  affidavit 
of  the  defendant  being  resident  in  tlie 
city  of  London,  and  liable  to  be  sum- 
moned to  the  Court  of  Requests  will, 
under  the  39  &  40  Geo.  3.  e.  104.  set 
aside  the  judgment  as  to  the  costs. 

Foote  V.  Coare.    2  B.  &  P.  688 

35.  If  a  di  fendant  reside  in  Middlesex, 
and  keep  a  warehouse  within  the  city 
of  London,  jointly  with  another,  but 
after  the  commencement  of  an  action 
against  him  for  a  small  demand,  telt 
the  plaintiff  that  he  does  not  keep  the 
warehouse  in  question ;  and  the  plain- 
tiff, upon  inquiring  in  the  neighbour- 
hood of  the  warehouse,  can  obtain  no 
intell^ence  respecting  the  defendant, 
the  court  will  not,  under  the  39  &  40 
G.  3.  c.  10.,  exempt  the  defendant 
from  payment  of  costs,  on  the  ground 
of  the  verdict  being  under  5L ;  and 
that  he  ought  to  have  been  summoned 
to  the  court  of  requests. 

Jefferiesy.  Watts.     1  N.R.  153 

36.  The  Court  of  B,  R.  will  not  miti  - 
gate  a  fine  imposed  by  an  inferior 
court  (by  the  Court  of  Great  Ses- 
sions in  Wales  on  the  sheriff  of  the 
Oounty  for  not  attending) ;  the  record 
whereof  has  been  removed  by  certio- 
ran.  R.  v.  E.  L.  Loveden.  8  T.R.  6 1 6 

INFORMATION. 

1.  Tlie  Court  granted  an  information 
against  a  person  refusing  to  take  on 
him  the  office  of  sheriff,  because  the 
vacancy  of  the  office  occasioned  a  stop 
of  public  justice,  and  the  year  would 
be  nearly  eipired  before  an  iiidictnient 
could  be  brought  to  trial.  2T.R.731 

2,  A  criminal  information  having  been 
granted  against  the  defendant,  he,  be- 
fore the  trial  at  I^isi  Prius,  distribute 
ed  handbills  in  the  assize  town,  vindi- 
cating his  own  conduct,  and  reflection 
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'  On  the  prosecutor's.  This  matter  be. 
iitg  disclosed  to  the  Judge  at  Nisi 
PriU8  bv  an  affidavit,  was  held  a  suf- 
licient  ground  to  pot  off  the  tritil ;  and 
that  affidavit  being  returned  to  this 
court,  they  granted  another  informa- 
tion on  it  a^inst  the  defendant 
for  such  crinainal  eonduct,  considering 
the  affidavit  taken  at  Nisi  Prius  as 
taken  under  the  authority  of  this  court. 
R.  V.  JoUffe.    4  T.  R.  285 1 

S.  A  party  applying  for  an  informatiou 
must  waive  his  right  of  action ;  but  if 
tlie  court  on  hearing  the  whole  mat- 
ter, are  of  opiiiion  that  it  is  a  proper 
jsnbject  for  an  action,  they  may  give 
the  parly  leave  to  bring  it. 

R.  V.  SpmrmD.    5  T.  R.  198 

4.  The  court  wilU  not  grant  an  infomia- 
tioii  against  a  magistrate   for  having 

•    improperly  convicted  a  person,  unless 
the  party  complaining  make  an  excul- 
patory affidavit  denying  the  charge. 
R.  v.  Webster.  S  T.  R,  388 

5.  The  court  will  grant  a  rule  nisi  for  a 
criminal  information  at  the  end  of  a 
term  against  a  magistrate  for  mal-prac- 
tices  during  the  term,  but, not  for  any 
mtscondnct  before  the  term. 

R,  V.  Smith.  7  T.  R.  80 

6.  An  affidavit  by  A.  stating  that  B. 
had  brought  him  a  challenge  from 
C,  and  that  B.  had  refused  to  make 
an  affidavit  that  C  sent  him  with  it, 
is  not  evidence  in  which  this  court 
will  grant  a  rule  nisi  for  a  criminal  in- 
formation against  C  for  sending  the 
challenge.      R.v.mikt.  6T.R.294 

7.  The  defendant  on  an  information  on 
atat.  2^  G.  3.  c.  25.  §  64.  respecting 
East  India  delinquents,  must  make 
his  application  for  u  mandamus  for  the 
examination  of  witnesses,  within  the 
four  first  full  days  if  at  all,  after  plea 
pleaded.     R.  v. 'Holland.  4  T.  R.  662 

'S.  When  a  statute  creates  a  penalty, 
and  says  that  one  moiety  shall  be  to 
the  use  of  the  king,  and  the  other  to 
a  common  informer,  the  king  may 
sue  for  the  whole  by  an  information 
tiled  in  B.  R.  by  the  Attorney-general, 
unless  a  common  informer  has  com- 
menced a  qui  tarn  suit  for  the  penalty. 
R.  V.  Hi/men,   7  T.  R.  536 

o.  Evidence  to  the  character  of  a  defend- 
ant is  not  admissible  upon  the  trial  of 
an  information  in  the  Exchequer.  The 
Attorney  General  v.  John  Boivmafi, 
Sittings  at  Westminster,  cor.  Eyre,  Ch. 
B.  16  June,  1791*    2B.  &  P.  532,  «. 


10.  Information  granted  for  endeavour* 
ing  to  procure  the  appointment  of 
certain  persons  to  be  overseers  of  the 
poorj  with  a  view  to  derive  a  private 
advHotage  to  the  party.  R,  v,  JoHffe^ 
East,  32  Geo,  S.  (cited.)    1  E.  R.  154 

11.  The  court  refused  a  cnmiiial  infor- 
mation against  a  magistrate  for  return* 
ing  to  a  writ  of  certiorari  a  conviction 
of  a  party  in  another  and  more  fonnal 
shape  than  that  in  which  it  was  first 
drawn  up,  and  of  which  a  copy  had 
been  delivered  to  the  party  convicted 
by  the  magistrate's  clerk,  the  convic* 
tion  returned  being  warranted  by  the 
facts.  R.  v.  Barker.    1  E.  R,  1 86 

12.  An  information  at  common  law  for 
a  conspiracy  between  the  captain  and 
purser  of  a  man-of  war  fur  planning 
and  fabricating  false  vouchers  to  ct)eat 
the  crown  (which  planning  and  fabri* 
cation  were  done  upon  the  high  seas), 
is  well  triable  in  Middlesex,  upon  proof 
there  of  the  receipt  by  the  commis- 
sioners of  the  navy  of  the  false  vouch- 
ers transmitted  thither  by  one  of  the 
con*}pirators  through  the  medium  of 
the  post,  and  the  application  there  of 
a  third  person,  a  holder  of  one  of  such 
vouchers  (a  bill  of  exchange)  for  pay- 
ment, which  he  there  received. 

Ret  v.Brisac  and  Scott,  4  E,  R.  l64 
(And  see  Indictment  III.  31-2.) 

13.  So  where  an  indictment  for  a  con- 
spiracy was  laid  in  Middlesex,  where 
acts  done  by  some  of  the  conspirators 
were  proved,  acts  done  by  others  of 
the  conspirators  in  other  counties  were 
given  in  evidence  against  them. 

R,  V.  Bowes  and  others,  in  1787, 

cited  4  £.  R,  171 

INN-KEEPER. 

Though  an  inn-keeper  refuse  to  take 
charge  of  goods  till  a  future  day,  be- 
cause his  house  is  full  of  parcels,  still 
he  is  liable  to  make  good  the  loss  of 
them,  if  the  owner  stop  as  a  guest,  and 
the  goods  be  stolen  during  his  stay. 

Bennetv.Mellor.    5T.R.273 


INQUIRY,  Writ  of.  and 
INQUISITION. 

1.  If  a  defendant  sued  on  a  bill  of  ex- 
change,  suflFer  judgment  by  default, 
he  admits  that  he  is  liable  to  the 
amount  of  the  biil ;  and  therefore 
though  the  bill  must  be  produced  on 
executing  the  writ  of  inquiry,  it  need 
not  be  proved. 

Green  w.Hearne.  3T.R.301 
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INQUIRY,  AND  INQCISiTlON. 


S.  Hie  only  reason  for  producing  the 
bill  on  the  writ  of  inquiry,  is  to  see 
whether  or  not  any  part  of  it  has  beeo 
paid.  3  T.  R.  301 

3.  Defendant  having  suffered  judgment 
by  default  in  an  action  on  a  bill  of 
exchange,  the  Court  of  K.  B.  referred 
it  to  the  Master  to  see  what  Mas  due 
for  principal  and  interest,  without  exe- 
cuting a  writ  of  inquiry. 

Shepherd  v.  Charter.   4  T.  R.  275 

4.  So  in  C«  P.  it  is  referred  to  the  pro- 
thonotary;  either  on  a  promissory 
note  or  bill  of  exchange.  RaMey  v. 
Salmon,  1  H.  B.  252:  Andrews  v. 
Biake,  I  H.  B.  5'29 :  Ltmgman  4*  o/. 

V.  Fenn.    l  H.  B.  541 

5«  So  where  the  first  count  in  a  decla- 
'  ration  was  on  a  bill  of  exchange,  to 
which  count  there  was  a  demurrer  and 
judgment  for  the  plaintiff,  though  there 
was  a  plea  to  the  other connts  on  which 
issue  was  joined,  the  court  of  K.  B.  re- 
ferred it  to  the  Master  to  see  what  was 
due  on  the  first  count. 

Duperoy  v.  Johnson.    7  T.  R.  473 

£.  On  an  interlocutory  judgment,  in  debt 
on  a  judgment  in  an  action  brought 
on  a  bill  of  exchange,  the  Court  (of 
K.  B.)  refused  to  refer  it  to  the  Mas- 
ter to  ascertain  the  damages  sustained 
by  the  plaintiff. 

Atlsan  V.  Sheridan.    8  T.  R.  395 

7»  So  where  the  afiidavit  stated  that  the 
action  was  brought  to  recovei  the 
amount  of  a  promissory  note,  but  tliat 
cause  of  action  did  not  appear  on  the 
face  of  the  declaration ;  the  court  re- 
fused to  refer  it  to  the  Master,  after  a 
judgment  by  default. 

Osborne  v.  Noad.   ST.  R.  648 

9.  The  Court  of  K.  B.  referred  it  to 
the  Master  to  compute  what  was  due 
for  principal  and  interest  on  a  mort- 
gage, in  an  action  of  covenant. 

Berthen  v.  Street.  8  T.  R.  326 

9.  So  in  covenant  for  non-payment  of 
rent,  that  court  referred  it  to  the 
Mastef  to  compute  what  was  due. 

Byromv.  Johnson.  8T.  R.  410 

10.  Where  the  defendant  suffered  judg- 
ment by  default  in  an  action  of  as- 
sumpsit on  a  foreign  judgment,  the 
Court  of  K.  B.  refused  to  refer  it  to 
the  Master  to  see  what  was  dur,  and 
to  give  the  plaintiff  leave  to  euter  up 
final  judgment  for  such  sum,  without 
executing  a  writ  of  inquiry.  Messin 
V.  Lord  Massareene  Sf  Ux.  4 T.  R.  493 

1 ) .  Defendant  having  suffered  judgment 
by  default  in  an  action  on  a  bill  of 


exchange  for  200/.  Irish  money,  ifae 
court  refused  to  refer  it  to  the  Master 
to  see  what  was  due  for  principal,  in- 
terest, and  costs.  Maunsellv.Lord 
Massareene.    5  T.  R.  87 

12.  At  the  execution  of  a  writ  of  in- 
quiry after  judgment  on  demurrer,  itf 
is  not  competent  to  the  defendant  to 
controvert  any  thing  but  the  sum  in 
demand. 

Be  Gaillon  v.  VAi^Ie.  1  B.  &  P.  368 

13.  After  juilgraent  by  default  in  an  ac- 
tion of  debt  on  a  jii<lgment,  the  plain- 
tiff  may  sue  out  a  writ  of  inquiry.. 

Blackmore  v.  Flemyng.  7  T.  R.  446 

14.  And  the  jury  may  give  interest  by 
way  of  damages.  7  T.  R.  446 

1 5.  Final  judgment  may  be  entered  u|M>n 
a  bail  bond,  without  executing  a  wrk 
of  inquiry. 

Moody  V.  Pheasant.    2  B.  &  P.  446 

16.  In  the  court  of  C.  B.  it  was  referred 
to  the  prothonotary.  in  debt  on  bond 
after  judgment  by  default,  to  tax  in* 
terest  by  way  of  damages,  it  being  at 
tlie  plaintiff's  option  to  have  interest  so 
taxed,  or  to  have  a  writ  of  inquiry. 
Holdipp  V.  Of  way,  cited.  7  T.  R.  447 

17.  So  they  will  refer  a  bill  of  exchange 
to  the  protlionotory,  to  compute  prin- 
cipal intere>t,  exchange^  re-exchange^ 
and  costs. 

Goidsmid  v.  Taite.   2  B.  i;  P.  55 

18.  But  not  to  compute  charges  and 
expenses.  t^. 

IQ.  The  court  set  aside  an  inquisition 
taken  on  a  writ  of  inquiry  because 
some  of  the  jury  were  debtors  in  pri- 
son, and  taken  out  of  custody  for  the 
purpose  of  aitetidiug.  Stainton  v. 
Beadie,  4T.R.  473 1— Turner  v.  Clarke 
(there  cited). 

20.  If  notice  of  a  writ  of  inquiry,  to 
be  executed  at  a  particular  hour  and 
place,  be  continued,  the  notice  of  con- 
tinuance need  not  express  any  hour 
or  place.  Jones  v.  Chune  one,  Sfc» 

1  B.  &  P.  363 

21.  Notice  of  executing  a  writ  of  in- 
quiry is  in  future  to  be  given  to  the 
ageut  in  town,  and  not  to  the  attorney 
in  the  country. 

Hayes  \.  Perkins.   3  E.  R.  568 

22.  The  Court  of  K.  B.  will  not  set  aside 
the  inquisition  of  a  jury  summoned  hj 
the  sheriff  to  inquire  in  whom  the  pro- 
perty of  goods  seized  by  him  under  a 

fi>Ja.  is  vested. 

Roberts  v/Thomas.   6T.R.  88 

23.  Tf  issue  be  joined  on  one  of  three 
pfeas,  and  judgment  be  entered  by  dcs 


INQUIRY. 

(kutt  upon  the  two  others,  the  pkinliff 
cannot  execute  a  writ  of  inquiry  on 
those  pleas  on  which  he  has  judgment, 
but  must  award  jury  process  tarn  ad 
triandnm  quam'ad  inquirendum* 

Dicker  V.Adams.   2  B.  &  P.  l63 

INSOLVENTS,  and  INSOLVENT 

ACTS. 

(And  see  References  in  Table  of  Titles.) 

1.  It  is  suflieieni  evidence  of  insolvency 
that  a  person  has  compounded  with' 
his  creditors.  5  T.  R.  2 1 8,  n. 
(See  title  AGREEMENT  III.) 

2.  If  a  defendant  be  arrested  on  a  ca.  sa, 
and  escape,  and  be  aAerwatrds  retaken, 
and  comniitfed  to  prison  in  the  next 
term,  he  may  apply  in  the  following 
term  to  be  discharged  under  the 
Lord's  act  (32  G.  5.  c.  28.) ;  for  the 
words  in  §  13  ofthatstat  **  charged 
in  execution^**  mean  being  detained 
within  the  walls  of  the  prison. 

Vaughan  v.  Dumell.    4  T.  R.  36? 

8.  Where  a  prisoner  had  been  brought 
into  the  court  to  be  discharged  under 
the  Lord's  act,  and  upon  his  examina- 
tion the  Court  of  C.  P.  had  refused 
to  discharge  him ;  that  court  would 
not  -afterwards  discharge  him  under 
that  act,  though  he  made  affidavit  of 
circumstances  in  answer  to  the  cause 
shewn,  on  his  examination,  against  his 
discharge,  and  that  those  circumstan- 
ces were  not  then  disclosed,  owing  to 
a  mistake :  the  court  also  held  that 
the  6th  section  of  2(>  G.  3.  c.  44. 
was  only  meant  to  remedy  a  neglect, 
in  not  taking  the  benefit  of  the  Lord  s 
acty  within  the  time  limited  by  that 
act.  Thornton  Sf  al  v.  Dunphy, 

1  H.  B.  101 

4.  But  the  Court  of  K.  B.  held  that 
where  a  prbuner  had  lost  the  benefit  of 
the  Ldrd's  act,  32  6.  2.  c.  28.,  by  the 
ignorauce  or  mii»take,  or  even  miscon- 
duct of  an  agents  be  might  afterwards 
be  discharged  under  26  G.  3.  c.  44., 
on  the  ground  that  that  act  provides 
relief  for  those  who  have  neglected 
to  take  advantage  of  the  former  act 
through  ignorance  or  mistake. 

Pearcey.  Taylor.   4T.R.231 

5.  The  statutes  for  the  relief  of  insolvent 
debtors,  charged  in  execution  on  pro* 
cess  issuing  out  of  any  of  the  courts  of 
iaWt  eitend  to  inferior  as  well  as 
•u))erior  courts.       R.  v.  The  Bailijffs 

of  Jfswich.    7  E;^  R.  84 1 
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6.  But  the  application  fn  both  cases 
must  be  made  before  the  end  of  the 
nezt  term,  after  the  prisoner  is  charged 
in  execution,  except  the  neglect  can 
be  shewn  to  have  arisen  from  ignorance 
or  mistake.  7  £.  IL-8[4 

7'  If  a  prisoner  brought  up  to  be  dis- 
charged  under  §  l6of  the  Lord's  act, 
32  G.  Q.  deliver  a  false  schedule,  and 
is  remanded,  the  court  will  not  at  the 
instance  of  a  creditor,  even  with  the 
prisoner's  consent,  order  him  to  be 
brought  up  a  second  time,  for  the  pur- 
pose of  amending  his  schedule,  and 
assigning  over  that  property  which  he 
had  before  concealed. 
Hutchins  v.  Hesketh.  1  B.  &  P.  143 

8.  A  defendant  in  execution  for  the  con* 
tempt,  and  for  the  costs,  on  a  quQ 
warranto  information,  may  be  dis- 
charged under  the  Lord's  act. 

R.  V.  Pickerill.    4  T.  R.  809 
(See  title  Arrest  IV.) 

9-  So  may  an  attorney  in  custody  on  an 
attachment  for  not  paying  over  money 
received  by  him  in  the  course  of  a 
suit.  R.  V.  Davis.    J  B.  &  P.  33S 

(See  Execution  IV.) 

10.  But  a  prisoner  in  custody  for  a  con- 
tempt of  Chancery  in  not  answering, 
and  whom  that  court  refused  to  dis- 
charge, except  on  payment  of  ht%, 
cannot  be  discharged  under  an  in- 
solvent act,  34  G.  3.  c.  69. 1  fab  con- 
tempt not  consisting  in  the  non-pay- 
ment of  money. 

Ex  parte  Junerence.  1  B.  &  P.  477 

11.  Only  those  prisoners  for  debt,  who 
were  in  custody  on  the  12th  February, 
179^>  tind  have  continued  in  the  same 
prison  to  the  time  of  their  being  car- 
ried to  the  Sessions  to  be  discharged, 
are  entitled  to  the  relief  given  by  the 
Stat.  34  G.  3.  c.  69. 

R.  V.  Jimes.    6  T.  R,  28 

12.  If  an  insolvent  debtor  brought  up  to 
the  Sessions  under  that  insolvent  act 
be  remanded  on  a  charge  stgainst  him 
of  having  obtained  money  by  fals^ 
pretences,  under  §  37,  and  he  give 
notice  that  he  will  disprove  the  charge 
at  a  subsequent  adjournment  of  the 
Sessions,  he  is  entitled  to  be  brought 
up  to  the  adjourned  sessions  for  that 
purpose.    R.  v.  The  Justices  of  Surry. 

n^^.       ^  6  t.  R.  76 

IS.  The  effects  acquired  by  an  insolvent 
after  his  discharge  under  that  act  are 
liable  to  be  taken  in  execution  for  a 
debt  due  before. 

Upalton  y.  Moorhouss,  ff  T.  R.  366 
t2  L 
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14.  Tlie  defendant  having  been  charged 
ill  execution  for  the  peiiaUy  of  lOoo/. 
in  a  bond  (which  became  forfeited 
for  non-payment  of  the  instalment  of 
an  annuity  secured  thereby  on  the  day 
previous  to  the  last  insolvent  act),  the 
court  refused  to  order  that  sum  to  be 
reduced  in  the  marshal's  book  to  the 
sum  actually  due  for  the  arrears  of  the 
annuity,  in  order  that  he  might  take 
the  benefit  of  that  act. 

Juddy.  Evans.   6  T.  R,  39.0 

15.  A  prisoner  who  is  taken  in  execu- 
tion for  a  sum  greater  than  that  to 
which  the  benefit  of  an  insolvent  act 
(33  G.  3.  c.  5.)  is  extended,  and  after- 
wards reduces  his  debt  below  that 
sum,  is  not  entitled  to  be  discharged 
tinder  that  act  in  the  next  term  after 
he  has  so  reduced  his  debt,  unless  it 
be  also  the  next  term  after  he  was 
taken  in  execution. 

Ex  parte  Hubbard.    1  B.  &  P.  423 

16.  A  defendant  in  custody  under  a  writ 
de  excommunicato  capiendo,  for  con- 
tumacy in  not  paying  a  sum  for  ali- 
many,  and  also  for  costs ^  in  the  eccle- 
siastical court,  is  not  entitled  to  his 
discharge  as  an  insolvent  debtor  un- 
der the  Stat.  33  G,  3.  c.  5.  §  4.,  which 
extends  only  to  persons  in  custody 
on  such  writ  for  non-payment  of  costs 
and  expenses  only. 

R.  V.  Samson.    1 1  E.  R.  231 

17.  An  insolvent  debtor  maybe  brought 
up  after  the  ordinary  lime  allowed,  on 
affidavit  of  his  ignorance  of  the  cre- 
ditor's place  of  abode  till  iect*ntly 
l>efore  his  application ;  within  the  sav- 
ing clause  of  the  stat.  33.  f«.  3.  r.  5.  ^  5. 

R.y.  Wakefield.    13E.R.190 

18.  One  convicted  u|)on  an  indictment 
for  an  assault,  who  upon  reference  to 
the  king's  coroner  and  attorney,  was 
directed  by  his  award  to  pay  so  much 
for  costs  and  so  much  f«»r  compensa- 
tion to  the  prosecutrix,  is  entitled  to 
be  discharged  as  an  insolvent  debtor 
under  the  Lord's  act,  32  G.  2.  r.  28., 
without  the  aid  of  the  stat.  ti'^.  G.  3. 
c.  5 .     i?.  V.  Wakefield.    1 3  E.  R.  1 90 

19.  The  insolvent  act  (34  G.  3.  c.  69.) 
does  not  discharge  the  person  of  an 
insolvent  (who  is  entitled  to  the  bene- 
fit of  that  act)  from  the  payment  of 
the  arrears  of  an  annuity  becoming 
viae  after  his  discharge  on  a  covenant 
made  btffore  the  art. 

Marks  v.  Upton.    7  T.  R.  105 

20.  But  untier  the  wouls  of  §  31  of  that 
act,  with  respect  to   debts  growing 


dfte,  an  insolvent  is  discharged  from 
the  |iayment  of  a  debt  on  a  promissory 
note  or  bill  of  exchange,  given  l>efore, 
but  not  payable  until  after  the  day 
mentiened  m  ihe  act. 
Kinnaird(Lord)v.  Barrow.  8T.R.49 

21.  Insolvent  debtors  petitioning  under 
the  Lord's  act  (32  G.  2.)  and  subse- 
quent acts  for  their  further  relief,  shall 
be  brought  into  court  during  term  time 
on  Mondays  and  Thursdays  only. 
Reg.Gem.K.B.H.37.G.3.  7T.R.454 

22.  Insolvents  shall  be  brought  up  in 
Term  on  Ihe  days  appointed  for  the 
London  sittings  and  00  Saturdaya 
only.  Reg.  Gen.  C.P.  M.  46.  G.  3. 

2  N.R.9C 
2 J.  Tlie  conrt  of  C.  B.  allowed  a  pri- 
soner to  l»e  brought  up  under  the 
Lords*  act,  notwithstanding  Ihe  l>ody 
of  the  notice  contained  the  words 
««  King's  Bench  "  instead  of  «  Com- 
mon  Fleas,"  the  title  having  been 
properly  altered  from  King's  Bench  to 
Common  Pleas,  and  there  not  being 
a  sufficient  time  to  <rive  a  fresh  notice. 
Knishf  V.  Fowler.   2  N.  R.  67 

24.  Notice  ofapplying  to  a  wrong  court 
for  discharge  of^  an  insolvent  is  not 
cured  by  tlie  plaintiff's  appearing  to 
o|>pose  nis  discharge.        Scholey6faL 

V.  Mansell  Powell.    IW.P.T.64 

25.  The  stat.  37  G.  3.  c.  112.  autho- 
rised the  justices  of  the  pieace,  **  at 
the  first  or  second  general  quarter  ses- 
sion or  general  session  to  be  holden 
ofier  the  passing  of  the  aqt,  or  some 
adjournment  thereof,"  to  discharge  in- 
solvent debtors  under  certain  circum- 
stances, the  justices  in  S.  at  an  ad- 
jounsed  session,  held  just  after  the  art 
parsed,  the  adjournment  being  of  a 
session  holden  before  the  act  passed, 
oidered  the  keeper  of  the  sheriff's 
prison  to  discharge  an  insolvt:nt :  helcf, 
1st,  That  tlie  adjourned  session  had  no 

jurisdiction;  2dly,  That  the  officer 
was  not  justified  in  obeying  the  order 
of  session ;  3dly,  That  the  sheriff  was 
answerable  in  damages  to  the  plaintiff^ 
at  whose  suit  the  insolvent  was  in  cus- 
tody, for  the  act  of  the  gaoler  in  dis- 
charging the  insolvent. 

Brown  v.  Compton,  8  T.  R.  424 
2C.  An  order  for  the  discharge  of  an  in- 
solvent under  the  Lords' act,  (32  G.  2* 
c.  28.  §  16.)  cannot  be  made  by  a  judge 
in  term,  though  summonses  were  taken 
out  in  vacation,  and  the  order  only  de- 
layed until  the  beginning  of  term  by 
an  irregi>larity  in  the  affidavits. 

Haskins  y.  Morris.   1B.&P.92 
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fj.  One  who  was  amsled  at  the  suit  of 
the  plaintiff,  and  liberated  on  bail  prior 
to  1st  March,  1801,  and  was  after- 
wards committed  in  execution  at  the 
suit  of  the  same  plaintiff  before  the 
passing  of  the  Insolvent  Act  of  the  41 
G.  3.  c.  70.,  is  entitled  to  be  discharged 
by  the  6th  section  of  that  act  on  the 
conditions  thereby  imposed.  And  this, 
where  he  was  so  taken  in  execution 
upon  a  judgmeitt  confessed  for  the 
amount  of  the  co«its  as  well  as  for  the 
original  debt,  for  which  he  had  been 
arrested  by  writ  out  of  an  inferior 
court  before  the  first  of  March:  the 
34th  section  providing  that  no  person 
entitled  to  the  benefit  of  the  act  shall 
be  imprisoned  by  reason  of  any  judg- 
ment ifor  any  debt,  costs,  &c.  owing 
or  growing  due  before  the  said  1st  of 
March, 

Bitiett  V.  McCarthy.   2  E.  R.  1 4S 

126.  One  who  was  charged  in  custody  on 
mesne  process  for  a  sum  exceeding 
1500/.,  on  the  Ist  of  January^  1804, 
is  not  entitled  to  be  dbcharged  under 
the  insolvent  debtors'  act  of  the  44 
G.  3.  c.  108.,  though  the  debt  were 
afterwards  reduced  by  verdict  to  a  sum 
which,  together  with  the  costs,  did  not 
amount  to  1500/. 

Ex  parte  Chiffmch.   6  £.  R.  347 

129-  So  also  where  a  prisoner  was  charged 
in  cKeciilion  on  I  si  January ^  1804, 
for  a  larger  sum  than  the  act  extended 
to,  though  part  of  such  sum  was  com- 
posed of  a  debt  upon  a  judgment  re- 
covered! which  the  judgment  creditor 
4iad  an  election  given  to  him  by  the 
Lord  Chancellor  to  prove  under  a  com- 
mission of  bankrupt  by  a  future  day 
posterior  to  Jst  January^  1804,  and 
which  lie  had  elected  so  to  prove  and 
to  ai)audoii  his  judgment  before  said 
IsX  January^  though  the  prisoner  was 
ffiot  discharged  by  ajudge's  order  from 
such  execution  till  long  after  such 
<iay :  held  that  he  was  not  entitled  to 
the  benefit  of  the  act. 

Ex  parte  King.    7  E.  R.  90 

30.  The  profits  of  an  ecclesiastical  bene- 
fice do  not  pass  to  the  assignees  under 
an  insolvent  act,  though  included  in 
the  schedule  of  the  insolvent. 

Arbuckh  v.  Cawtan.   3  B.  &  P.  32 1 

31.  An  insolvent  discharged  under  the  43 
O.  3.  c.  70.,  caimot  be  hoUlen  to  bail 
on  a  bill  drawn  and  indorned  over  by 
him  previous  to  the  Ist  Alarch,  1803, 
though  not  due  till  after  that  period. 

Sharpey.  Iff  grave.  3B.&P.394 


31!.  The  insolvent  dcUtors'  act  of  the 
43  G.  3.  €.  70.,  only  discharges  the 
l^erson,  and  not  the  effects  of  the 
debtor,  as  appears  by  §  38,  giving  the 
plea  of  discharge ;  though  §  4  in  the 
terms  of  it  includes  both,  but  with 
reference  to  the  subsequent  provision. 
Bell  V.  Saunderion,  8  £.  R.  55 

33.  A  person  in  custody  by  attachment 
for  non-payment  of  money  under  20/. 
found  due  by  an  award,  made  a  rule  of 
court,  is  not  entitled  to  his  discharge 
under  stat.  48  G.  3.  c.  123.,  that  act 
btfing  confined  in  its  operation  to  per- 
sons in  execution  upon  Siny  judgment. 

R.  V.  Hubboi'd.    10  E.  R.  408 

34.  It  is  not  enough  in  an  order  (or  re< 
manding  an  insolvent  debtor  by  the 
sesHions,  to  statt*,  that  it  appeared  that' 
he  had  obtained  leoods  of  A,  B.  by 
false  pretences;  for  cither  it  should 
be  stated  in  the  words  of  the  statute 
4t  G.  3.  c.  70.  §40.  (by  virtue  of 
which  the  order  was  made),  that  the 
party  knowingly  and  designedly  by 
false  pretences  obtained  the  goods ; 
or  at  least,  that  he  fraudulently,  by 
false  pretences,  obtained  them ;  the 
description  of  the  offence  adopted  by 
tliestat.  46  G.  3.  c.  108.  §  39.,  ^vilh 
reference  to  the  former  statute ; 
(wliich  wotd  fraudulently  is  also  used 
in  the  recital  of  the  section  in  the 
former  act).  And  a  second  order  of 
remand,  however  regular  under  the  last 
statute,  professing  to  be  made  upon 
view  of  tlie  former  defective  order, 
was  therefore  quashed.  But  it  is 
competent  to  any  existing  creditor  to 
obiect  to  the  discharge  of  an  insolvent 
debtor,  on  due  proof  of  such  former 
offence  described  in  the  statute; 
though  he  were  not  a  creditor  at  the 

.  time  of  such  former  order  of  remand 
made.        H.  v.  Tamkins.    8  E.  R.  1 80 

INSPECTION  OF  BOOKS, 
PAPERS,  Si<. 

[See  Stat.  32  G.  3.  c.  58.  §  4.  by  which 
mentbers  of  cor|)orations  are  entitled 
to  inspect  tlie  book  of  admission  of 
freemen.] 

1.  Where  a  eorponition  was  plaintiff  in 
a  civil  action,  the  Court  of  B.  R. 
granted  ieav«  to  inspect  their  books 
to  the  defendant,  as  of  course.     Lynn 

Corporation  v.  Denton.    I T.  R.  6*89 

2.  In  an  action  by  a  corporation  for  tolls 
against  a  stranger,  the  Court  gave  the 
defenduut  leuve  to  inspect  such  part 

'  2  L  2 
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of  the  deeds,  tfe.  m  the  custody  of 
the  corporation  as  related  to  the  ques- 
tion :  and  the  rule  was  made  on  the 
town  cierk  to  grant  such  inspection  on 
oath.  BanuiapU  Carp  v.  Laihof, 
d  T.  R.  303 :  (and  tee  the  note  in  page 
305.) 

3.  But  on  consideration,  and  hearing 
couasel,  Lnrd  Kenyan  C.  J.  and  the 
Court  dehvered  their  opinion  thsit  such 
inspection  ought  not  to  be  cousiderp«i 
grantable  as  matter  of  course :  and  in 
an  action  by  a  coniomiion  for  tolls, 
they  refused  leave  to  inspect  the  cor- 
poration muniments  on  the  application 
of  thedtfeodan^,  a  stranger  to  the  cor- 
poration.   Sauiiutmp.  Carp.  v.  Graves, 

8  T.  R.  59() 

4.  In  cases  of  criminal  prosecutions,  and 
in  an  action  for  a  penalty  again^tt  a 
postmaster  on  slat.  9  Ann,  c.  10.  kave 
to  inspect  the  books  denied. 

I  T.  R.  6$9»  n, 

5.  Leave  to  inspect  the  court  rolls,  4*c- 
of  a  manor  granted  on  the  application 
of  a  tenant  of  the  manor,  who  had 
been  refused  that  permission  by  the 
lord .  72.  V.  Shelley.  3  T.  R.  1 4 1 

C  But  in  a  questiou  bttween  the  lard 
and  a  stranger,  such  permission  re- 
fused. Talbot  V.  Vaiebotts,  M.  23.  G.3. 
JB.  R.  (cited.)  3  T.  R.  142 

7.  And  the  Court  said,  that  even  a  free- 
hold tenant  of  a  manor  has  no  right 
to  iuspect  the  court- rolls,  uuless  some 
cause  is  depending  iu  which  his  right 
nay  be  involved. 

R.  V.  Algood.  7  T.  R.  746 

S.  Where  an  iuformaliun  was  fiied  by  the 
Attomey«^euenil  against  an  officer  of 
the  East  /itl/t<r  Company  on  rliar;^es 
of  delinquency  in  India,  founded  upon 
the  report  of  a  Board  of  Inquiry  there, 
the  Court  refused  to  grant  the  defen- 
dant  an  inspection  of  that  report,  and 
declared  that  they  hud  no  discretionary 
power  to  grant  it. 

R.  V.  HoUmkd.  4  T.  R.  691 

0.  It  b  not  necessary  in  |)eiial  actions  to 
give  notice  to  the  defendant  himself  to 
produce  papers,  Sic.\  notice  to  his 
agent  or  attorney  is  sufficient. 

Cotes  q.t.  V.  Winter,  3  T.  K.  306 

10.  In  trover  for  goods  by  the  assignees 
of  a  bankrupt,  where  the  defence  was 
that  they  were  sold  by  the  plaintiff, 
and  defendant  moved  for  leave  to  in- 
spect the  bankrupts  sale  books,  the 
court  gave  him  time  to  plead,  in  order 
^hat  he  might  gain  time  to  obtain  a 


diacovety  from  the  Court  of  Chancery 
in  the  meanwhile. 

}Vhitten  v.  Cozekt.  2  T.  R.  683 
1 1.  Where  two  parties  had  betted  upon 
a  certain  event,  to  ascertain  which  it 
was  necessary  to  inspect  the  public 
revenue  books;  and  the  proper  otticer 
was  served  with  a  smbpima  dnees  te- 
cum :  Lord  Mansjield^  and  Mr.  Jus- 
tice Ashhmrst,  severally  held  at  fiist 
prims  that  the  officer  was  not  bound  to 
produce  tbeoi.  2  T.  R.  616 

INSURANCE. 

1.  Abandonment. 

1.  Owners  of  ships  are  not  entitled  to 
abandon,  unless  at  some  period  of  the 
voyage  there  has  been  a  total  loss; 
and  where  the  jury  have  found  only 
an  average  loss,  occasioned  by  the 
perils  of  the  sea,  the  court  are  pre- 
eluded  from  saying  there  has  been  m 
tout  bias.      CaaalH 6f oLy/St.  Barbe. 

I  T.  R.  187 

2.  Where  the  voyage  is  lost,  bnt  the 
property  is  saved,  tlie  owoen  may 
abandon.  MifcAetfv.£c/ie.lT.IL608 

2.  When  the  assured  receive  intelligence 
of  such  a  loss  as  entitles  them  to 
abandon,  they  must  make  their  elec« 
tion  in  the  first  instance ;  and  if  they 
abandon*  they  must  give  the  under- 
writers notice  in  a  reasonable  time; 
otherwise  they  wave  their  right  to 
abandon,  and  can  only  recover  for  an 
average  loss.  1  T.  R.  608 

4.  But  if  the  insured,  hearing  that  his 
ship  is  much  disabled,  and  has  put  into 
port  to  repair,  express  hb  desire  to 
the  underwriters  to  abandon,  and  be 
dissuaded  from  it  by  them,  and  they 
order  the  repairs  to  be  made,  they  are 
liable  ti»  the  owner  for  all  the  subse- 
qnent  damage  occasioiied  by  that  re- 
fusal, though  it  should  amount  to  the 
whole  sum  insured. 

DaCostay.JNewnham.2T.R.4Xl7 

5.  Where  a  vessel  sailing  with  com  from 
Waterford  to  Liverpool,  under  a  policy 
with  a  mem.  to  be  free  from  all  but 
general  average,  was  stranded  near 
Waterford  on  the  28th  of  Jamury, 
and  continued  under  nvater  at  times 
for  near  a  month,  during  which  time 
the  assured  at  low  water  was  employed 
in  saving  the  cargo  for  their  own  bene- 
fit, and  the  whole  of  the  cargo  being 
damaged  but  some  recovered,  and  no 
nptioe  of  abandoDDient  was  givep  tQ 
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the  underwriters  in  London,  till  the 
18th  of  February,  the  Court  of  K.  B. 
held  that  this  was  not  notice  in  such  a 
reasonable  time  as  to  entitle  the  in- 
sured to  abandon  as  for  a  total  loss. 
Anderion  v.  Royal  Exch.  Au.  Co. 

7  E.  R.  38 

6.  On  a  wagering  policy  the  assured  can- 
not abandon. 

KuleHKempv.Vigne.  lT.R.304 

7*  Where  an  act  or  barratry  has  been 
conunitted  during  the  voyage,  as  by 
smuggling,  which  subjects  the  vessel  to 
forfeiture,  qu.  How  far  the  assured 
may  abandon  1 

Locker  Sfal.y.Ogley.  lT.R.252 

8«  While  a  ship  was  forcibly  detained  in 
a  foreign  port,  the  owner  abandoned 
fint  the  ship,  and  then  the  freight,  to 
the  different  sets  of  underwriters  there- 
on, who  paid  as  for  a  total  loss ;  aAer 
which  the  ship  was  liberated,  re-ship- 
ped her  cargo  which  had  been  taken 
out,  and  returned  home,  earning 
freight,  which  was  received  by  the  as- 
sured. Held  that  each  set  of  under> 
writers  were  respectively  entitled  to 
the  benefit  of  salvage,  and  to  receive, 
subject  to  the  deductions  of  the  neces- 
sary expense!  of  saving  it  applicable 
to  each  underwriter,  the  net  salvage 
which  remained. 

Sharp  V.  GkaUtone.  7  E.  R.  24 

9.  A  ship  injured  from  Jamaica  to  JJver- 
peolf  was  captured  in  the  course  of  her 
voyage,  aod  recaptured  in  a  few  days: 
and  the  assured  having  received  iutel- 
ligeuce  of  the  capture,  but  not  of  the 
recapture,  gave  notice  of  abandon- 
iBent :  and  soon  afWr  receiving  intelli- 
gence of  the  recapture,  and  that  the 
ship  was  safe  in  the  possession  of  the 
recapiors,  in  a  port  in  Ireland,  but 
without  any  further  knowledge  of  her 
state  and'condition,  be  persisted  in  his 
notice  of  abaiidoniuent :  but  the  ship 
vna  afterwards  restored  to  his  posses- 
sion witliout  damage,  and  arrived  at 
Liverpool,  and  earned  her  freight ;  the 
salvage  and  charges  of  the  .recapture 
^imountmg  only  to  15/.  4s.  Sd.  per 
cent. :  the  Court  of  K.  B.  held  that  he 
was  not  entitled  to  abandon ;  it  ap- 
pearing iu  the  result  that  at  the  time 
when  the  notice  of  abandonment  was 
given,  it  was  in  fact  only  a  partial  and 
not  a  total  loss,  as  the  assured  sup- 
posed ;  and  there  being  uo  subsequent 
circumstances,  such  as  the  loss  of 
voyage,  high  salvage,  &c.  to  continue 
it  »  tq(a|  Loss.    And  ^uere,  whether  in 


any  case,  if  that,  which  in  its  inception 
was  a  temporary  total  loss,  turn  out 
by  subsequent  events  to  be  only  a  par- 
tial loss,  before  any  action  broughtp 
the  assured  be  entitled  to  insist  on  his 
notice  to  abandon  given  during  the 
existence  of  such  temporary  total  loss. 
Bainbridge  v.  Ntilson,  IOE.R.329 

The  like  point  was  ruled  on  the  freight 
policy,  on  which  there  was  a  partial 
loss  of  13/.  1 U.  5^.  per  crnt. 

10  E.  R.  329 

But  at  any  rate  if  the  imdrrwriters  ac- 
cept the  offer,  of  abandonment,  made 
upon  such  tem|)orary  total  loss,  both 
parties  are  bound  by  it.     10  E.R.  329 

10.  A  foreigner  insuring  in  this  country 
his  ships  or  goods  on  a  voyage,  is  not 
entitled  to  abandon  on  an  embargo 
laid  on  the  property  in  the  ports  of  hii 
own  country,  as  his  assent  is  virtually 
implied  to  every  act  of  his  own  govern-* 
ment,  and  makes  such  embargo  hia 
own  voluntary  act.  And  goods  hav- 
ing been  consigned  by  such  foreigner 
on  his  own  account  and  risk  to  Britieh 
merchants  here,  who  in  consequence  o£ 
such  consignment  made  advances  to 
the  foreigner,  and  made  insurance  up- 
on the  goods  on  his  account,  debiting 
him  with  the  premiums ;  and  the  goods 
were  afterwards  abandoned  in  conse* 
quence  of  such  embargo:  the  Court 
of  K.  B.  held  that  as  the  foreigner 
could  not  recover  against  the  under- 
writers, his  consignees  could  not  reco- 
ver their  advances  under  a  policy  made 
for  the  benefit  of  the  foreigner,  though 
made  in  tlieir  names,  as  interest  might 
appear ;  however  they  might  have  in- 
sured their  separate  interests  by  a  po« 
licy  made  on  their  own  account. 

Conway  Sf  al.  v.  Grey.    10  E.  R.  5S6 
See  also  Maury  v.  Shedden,  ih.  p.  54o, 

where  the  point  was  similar. 
See  also  Conway  v.  Forbes,  tb.  p.  5S^,  a 
similar  action  on  another  policy  of  in- 
surance on  cotton,  on  board  the  same 
ship. 

1 1.  Goods  insured  upon  a  valued  policy, 
having  been  seized,  confiscated,  and 
sold,  by  order  of  the  enemy's  govern- 
ment, on  thgr  own  account,  but  the 
necessary  documents  to  vf  rif^  the  loss 
not  having  arrived  here,  the  under- 
writers, on  application  to  pay  their 
subscriptions  agreed  to  ac^ust  and  paj 
immediately  5n/.  per  cent,  on  account, 
but  no  abandonment  was  made  by  the  as- 
sured ;  and  iu  the  meantime  the  foreign 
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consignees  of  l  lie  goods,  in  conseq uence 
of  remonstrances  to  the  enemy's  govern- 
meut,  obtained  a  restoration  of  half 
the  proceeds  of  the  goods  which  had 
been  so  seized  and  sold,  nhich  half 
amouuted  to  more  than  the  whole  sum 
at  which  they  were  valued  in  the  po- 
licy: yet  held  that  tlie  underwriters 
were  not  entitled  to  recover  back  the 
SQL  per  cent*  they  had  paid  on  ac- 
count ;  the  assured  having  in  fact  sus- 
tained a  loss  of  half  his  goods,  for 
which  he  was  no  more  than  indemni- 
fted  by  the  50/.  per  cent,  he  had  re- 
ceived; and  there  having  been  no 
abandonment  to  the  underwriters; 
and  the  superior  value  of  the  other 
half  of  the  proceeds  arising  from  the 
benefit  of  the  market,  in  which  the 
•  underwriters  had  no  conceim. 

Tkwio  V.  EdwardM.  12  £.  R.  488 

II.  Agent;  cf  Fnsuranceg by. 

1.  If  an  agent  effect  a  policy  without  in- 
serting his  name  as  agent,  such  policy 
IS  void  by  slat.  25.  G.  3.  r.  44. 

Prayv.Edie.  lT.R.313 

2.  ¥niether  an  agent,  effecting  a  policy 
for  his  principal  residing  abroad,  must 
not  reside  in  England.  Qu.  1  T.R.  313 
[This  Stat.  25  G.  3.  c.  44.  was  repealed 
by  :»tat.  28  G.  3.  c.  56',  which  see.] 

5.  It  is  a  sufiicient  compliance  with  this 
latter  statute  if  the  name  of  the  broker 
effecting  the  insurance  be  inserted  iu 
the  policy  as  agent. 

J^ell  ^  al.  V.  Gifsm,  1  B.  &  P.  345 

4.  If  a  merchant  abroad,  interested  in 
goods  and  the  freight  of  a  cargo, 
mortgage  them  to  his  correspondent 
in  England  for  payment  of  money  at 
a  certain  day,  and  by  letter  inclosing 
the  bills  of  lading  direct  him  to  in*»ure, 
the  latter,  having  accepted  the  bills  of 
lading,  will  be  liable  to  an  action  for 
notinsurin<r,  notwithstanding  the  mort- 
gage tins  become  absolute  before  the 
order  was  received. 

Smith  V.  Lascelles.  2T.  R.  18? 

5.  A  merchant  abroad  having  effects  in 
the  hands  of  his  correspondent  in  Eug- 
tand  has  a  right  to  call  upon  him  to 
make  an  insurance  for  him.  ib. 

6.  If  a  merchant  in  England  has  l>een 
used  to  procure  insurances  for  his  cor- 
respondent abroad  in  the  usual  course 
of  trade,  the  latter  has  a  right  to  ex- 
pect compliance  with  an  order  for  in- 
surance from  the  former,  although  he 
has  no  effects  in  his  correspondent  s 
bamis,  unless  some  previous  notice  be 
given  to  the  contrary.  ib. 


7*  If  a  merchant  abroad  send  bilb  of 
lading  to  his  correspondent  here,  and 
at  the  saii^  linte  give  directions  fof 
procuring  insurance,  the  latter  cannot 
accept  the  bills  of  lading  without  obey* 
ing  the  orders  to  insure.  t^. 

8.  Where  a  merchant  here  had  accepted 
an  order  for  insurance,  and  limited  the 
broker  to  too  small  a  premium,  in  con- 
sequence of  which  no  insurance  could 
be  procured,  ho  was  held  liable  to 
make  good  the  loss  to  his  correspon- 
dent. IVaiiace  v.  Ttiifair,  Siti.  after  T. 

atG,  R  1786.  2 T.R.  188,  ». 

9.  If  a  merchant  residing  in  London,  who 
has  received  an  order  for  insurance  from 
his  correspondent,  does  what  is  usual  to 
get  the  insurance  effected,  as  if  he  ap- 
plies to  Lloyd's  without  effect,  he  is 
not  bound  to  send  to  another  place 
for  that  purpose ;  though  it  may  be 
doubtful  whether  he  ought  not  to  ap« 
ply  to  the  public  insnrante  offices  iu 
London,  if  it  be  customary  to  make 
application  to  them  in  such  cases. 

Smith  \\  Cologan.  2  T.  R.  1 88,  ft. 

10.  But  if  the  mercbuit  in  such  case  do 
not  apply  to  the  public  offices,  but 
send  to  Nemeastle  or  any  other  port, 
and  do  the  best  he  can,  he  is  not  an- 
swerable for  the  subsequent  ill  conduct 
of  the  insurer ;  and  more  especially  if 
the  principal  adopt  his  acts  even  for  a 
moment.  2  T.  R.  188,  it. 

1 1.  Where  an  English  subject  in  time  of 
war,  who  had  received  onters  to  eftct 
an  insurance  for  a  neutral  foreigner, 
opened  the  policy  with  his  usual  broker 
in  his  own  name,  but  informing  him  at 
the  same  time  that  the  property  was 
neutral ;  this  is  a  sufficient  indication 
to  the  broker  that  the  f«rty  acted  as 
agent,  and  not  on  his  own  account : 
and  therefore  the  broker  has  no  lien 
on  tlie  policy  so  effected  for  his  gene- 
ral balance  against  such  agent,  as  be* 
tween  such  broker  and  the  principal. 

Maans  v.  Henderson,  1  £.  R.  336 
(Add  see  Lien  10.) 

III.  Barratry. 

1.  Barratry  can  only  be  comniitted  by 
the  master  or  mariners  ascninst  the 
owner  of  the  ship,  and  without  his  con- 
sent.    Auity,  Bonrdien.  1  T.  R.  323 

2.  The  owner  of  the  ship  cannot  commit 
barratry;  he  may  niake  himself  liable 
to  the  owner  of  the  goods  by  his  frau- 
dulent conduct,  but  not  as  for  barratry. 

1  T.  R.  32;j 

3.  Therefore  wheic  any  of  the  owuers  of 
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the  ship  are  concerned  in  the  fraud 
of  the  master  6r  mariners,  it  is  no  bar- 
ratry in  them,  and  the  underwrit4?r  is 
not  liable.  1  T.  R.  3^3 

•4.  A  deviation  of  a  vessel  from  the  voy- 
age insured,  through  the  tgaonince  of 
the  captain  or  from  any  other  motive 
not  fraudulent,  though  it  avoids  the 
policy,  does  not  constitute  an  act  of 
barratry.        Ph^n.  v.  R.  Ex.  Assur. 

7  T.  R.  505 

5.  If  a  ship  be  insured  by  the  terms  of 
the  policy  in  any  lawful  trade,  and  the 
barratry  of  the  master  be  mentioned  as 
one  of  the  risks  to  be  borne  by  the 
undcnvricersy  tliey  are  liable  for  a  loss 
which  happens  by  the  barratry  of  the 
master  by  smu^<i[ling. 

Hatelock  v.  HancUL    3  T.  R.  977 

tf.  The  stipulation  respecting  the  em- 
ployment of  the  ship  in  9l  lawful  trade, 
must  be  applied  to  the  trade  in  which 
the  owners  employ  her.      3  T.  R.  277 

7*  lu  an  act  by  the  assured  of  goods 
a;;;tinst  the  underwriters  for  a  loss  by 
the  barratry  of  the  master,  proof  that 
the  person  descrilied  in  the  policy-  as 
master,  and  who  was  treated  with  and 
acted  as  such,  carried  the  ship  out  of 
her  course  for  fraudulent  pur|H>8e8  of 
his  own,  is /it'tma/artf  sufficient  to  en- 
title tiie  p'aintiff  to  recover,  without 
sliewing  negatively  that  he  was  not  the 
owner,  or  aitirmatively  that  any  other 
person  was. 

Ross  V.  Hunter.    4  T.  R.  33 

S.  And  where  the  voyage  insured  was 
from  Jamaica  to  New  Orleans,  which 
iies  up  the  river  Mississippi,  and  the 
captain  proceeded  on  his  voyage  as 
fnr  as  the  mouth  of  that  river,  and 
tlien  dropped  anchor,  and  went  up 
the  river  in  his  liual  for  a  fraudulent 
pur|)ose  of  his  own,  it  was  held  that 
the  dropping  of  his  anchor  with  such 
fraudulent  intent  was  an  act  of  bar- 
ratry, aud  not  merely  a  deviation. 

4T.  R.33 

9-  Barratry  is  any  fraudulent  or  crimi- 
nal conduct  again«t  tlie  owners  of 
sliips  or  good^  by  the  master  or  ma- 
riners, in  breach  of  the  trust  reposed 
in  them,  and  to  the  injury  of  the  own- 
ers ;  although  it  may  not  be  done  with 
iutrut  to  injure  them,  or  to  benefit  at 
their  expense  the  master  or  mariners. 
And,  therefore,  where  a  master  had 
general  instructions  to  make  the  best 
purchases  with  dispatch;  this  would 
not  warrant  him  iu  going  into  an  ene- 
my's  aettleuient  to  trade  (which  was 


permitted  by  tlie  enemy)  though  his 
cargo  could  be  more  speedily  and 
cheaply  completed  there ;  but  such  act, 
in  'consequence  of  which  the  ship  was 
seized  and  confiscated,  is  barratrous. 
Earlv.  Roweroft.  8  £.  R.  IQ6 
10.  A  loss  by  barratry  is  well  alleged, 
though  the  proof  is,  tliat  it  happened 
by  the  act  of  an  enemy  and  by  bar- 
ratry jointly. 
Toulmin  v.  Anderson,  1  W.  P.  T.  227 

IV.  Deviation. 

1  •  If  a  ship  be  driven  out  of  Iter  loading 
port,  and  obliged  to  go  into  another 
port,  aud  after  fuitless  attempts  to 
get  back  again,  she  does  the  best  she 
can  to  get  from  thence  to  tlie  place  of 
her  destination,  that  will  not  be  con- 
sidered as  a  deviation.         1  T.  R.  2C 

?.  Neither  does  it  vacate  the  policy  if 
such  ship  complete  her  loading  at  the 
port  into  which  she  is  so  driven.  In 
the  principal  case,  however,  there  was 
a  custom  to  warrant  this.     1  T.  R.  22 

3.  Insurance  on  the  ship  Friendship  "  at 
and  from  S,  Kitt's  to  London,  war- 
ranted to  sail  with  convoy  on  or  be- 
fore Ist  of  August.*'  The  ship,  after 
taking  in  part  of  her  cargo  at  S.  KitCs 
was  driven  out  of  her  port  and  oblig- 
ed to  go  into  St.  Eustatia*  When 
she  was  there  she  made  several  efforts 
to  get  back  to  St.  Kitfs  to  finish  her 
loading,  but  not  succeeding,  was  sold 
by  the  plaintiff  to  Mr.  Ross  of  St. 
EustaHa,  and  completed  her  loading 
there ;  and  afterwards  sailed  on  the  ]  st 
of  August  from  thence  with  convoy  for 
London,  but  was  lost  in  the  course  of 
the  voyage.  It  appeared  that  St.  Eus- 
tatia  is  in  the  direct  road  to  London 
from  St.  Kitt's,  and  that  the  convoy 
from  St.  Kitt's  always  looked  into' 
St.  Eustatia  to  take  up  any  ships  that 
might  be  there ;  that  if  the  ship  had 
sailed  immediately  from  St.  Kitt's  she 
must  have  gone  by  Eustatia,  but  would 
not  have  stopped  there;  and  it  wns 
also  proved  to  be  the  custom,  that 
where  a  captain  had  not  taken  in  his 
full  cargo  at  St.  KitVs,  he  should  take 
in  the  rest  at  5/.  Eustatia.  The  court, 
under  these  circumstances,  held  the 
•going  to  St.  Eustatia,  and  the  finish- 
ing the  loading  there,  not  to  foe  a  de- 
viation so  as  to  diM*harge  the  policy. 

Dtlanty  v.  Stoddart.  1  T.  R".  2^ 

4.  If  a  ship  insured  for  a  certain  time 
sail  before  the  time  on  a  different 
voyage  from  that  insured^  the  assured 
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cannot  recorer  Ihough  she  aAerfntrds 
get  into  the  course  of  the  voyage  de- 
scribed in  the  policy,  and  is  lost  after 
the  day  upon  which  the  policy  was  to 
have  attached. 

Way  r,  Modt^liam.  2  T.  R.  30 

5.  If  the  voyage  described  in  the  policy 
be  "  from  A.  to  B.  and  C.,**  and  the 
ship  go  to  C.  before  B.,  (though  C, 
be  nearer  to  A.  than  B.  is),  it  is  a 
deviation,  if  it  be  not  the  regular  a«id 
settled  course  of  the  voyage  to  go  to 
C.  first.  Beatsony.HauHn-th.tiT.R.  531 

6.  Whether  such  a  regular  and  settled 
course  of  voyage  will  control  such  a 
policy?  Q».  6T.R.53I 

7.  When  a  ship  b  insured  from  one  port 
to  another,  tlie  policy  does  not  attach, 
unless  she  sail  on  the  voyage  huured, 

2T.R.30 
S.  If  the  ship  actnally  sail  on  the  voyage 
insured,  an  intention  to  deviate,  not 
carried  into  effect,  does  not  vitiale  the 
policy.  2  H.  B.  343 

^.  Insurance  on  a  voyage  from  C  to  D., 
on  a  representation  that  the  ship  was 
first  to  sail  from  J.  to  B.,  and  from 
B.  to  C. ;  the  voyage  from  A.  to  B. 
was  performed,  but  that  from  B.  to  C. 
being  unavoidably  prevented,  the  ship 
returned  to  A.,  from  thence  proceeded 
immediately  to  C,  and  in  performing 
the  voyage  from  C  to  />.  was  lost ; 
and  this  was  held  a  good  commence- 
ment of  the  voyage  insured. 

Driseal  v.  Passmort.  1  B.  &  P.  200 

10.  In  another  case  on  an  insurance  on 
the  ramnd  voyage  (stated  in  the  pre- 
ceding case),  where,  after  the  ship 
bad  returned  to  A.^  the  captain  wrote 
from  thence  to  hb  broker  in  London, 
requesting  him  to  obtain  the  opinion 
of  the  underwriters  as  to  his  proceed- 
ing directly  to  C.  if  the  charterer 
should  insbt  upon  it,  and  received  for 
answer,  the  broker's  opinion,  that  the 
policy  was  at  an  end  .  At  the  instance 
of  the  charterer  the  captain  proceeded 
to  €.,  and  on  his  return  from  thence 
to  A.  the  ship  was  captured:  the 
Court  of  C.  P.  held  thitt  the  voyage  in- 
sured was  never  abanduned. 

Driscolv.BoviL  lfi.<&P.313 

11.  Policy  on  goods  on  board  a  parti- 
cular ship  from  A.  to  B.  **  against  sea 
risk  and  fire  only;"  in  the  course  of 
the  vpyagefrom  A.  to  B.  the  ship  was 
carried  out  of  the  course  of  tlie  vova^e 
by  a  king's  ship;  but  l)eing  afterwards 
ri*leascd,  she  proceeded  on  the  voyage 
insured,  and  while  so  proceeding,  the 


goods  insured  cnsfaioed  sea  damage  t 
held,  that  the  underwriters  were  liable 
for  this  lo5S. 

Scott  v.  T^mpson.    N.  R.  181 

1 2.  Under  a  policy  of  insurance  on  good^ 
from  A,  to  B.,  C,  and  D.,  the  risk 
attached,  where  the  ship,  which  was 
captured  before  the  dividing  point, 
failed  with  intention  to  proceed  directly 
to  />.  without  first  visiting  the  inter- 
mediate places.  Though  under  such 
a  policy,  if  a  ship  mean  to  go  to  more 
than  one  of  the  places  so  named,  she 
must  visit  them  in  the  order  in  which 
they  stand  in  the  poNey. 

Marsden  v.  Reid.    5  £.  R.  572 

13.  In  an  action  on  a  policy  of  Insurance 
on  a  ship  licenced  by  the  East  India 
Company  to  proceed  for  one  voyage 
from  England  to  the  Cape  ;  from 
thence  to  the  Pacific  Ocean  and  North 
Hest  Coaat  of  AmericM^  and  there  to 
sell  the  cargo  from  London^  and  trade 
and  traffic  and  procure  and  afterwards 
sell  the  produce  or  manufacture  of 
those  parts,  and  to  proceed  from  thence 
to  Japan,  Korrea^  and  Canton,  and 
there  to  dispose  of  tlie  cargo  procured 
ontheAorfA  West  Coast  of  America^ 
and  then  return  to  England^  which 
licence  was  to  be  in  force  for  three 
years;  the  Court  held,  that  a  ship 
which  was  lost  in  the  Pacific  Ocean 
af^r  having  abandoned  all  intention 
of  proceeding  to  Canton  was  protected 
by  the  licence.  • 

Aormlie  v.  Si.  Barhe.    2  N.  R.  434 

14.  If  a  ship  has  liberty  to  touch  at  a 
port,  it  is  no  deviation  to  take  in  mer* 
chandize  during  her  allowed  stay  there, 
if  she  does  not  by  means  thereof  exceed 
the  period  allowed  for  her  remaining 
there. 

Urqvhart  v.  Barnard.  1  W.  P.  T.  45t) 

15.  If  liberty  be  given  to  touch  at  a  port, 
the  contract  not  defining  for  what  pur- 
pose, but  a  communication  having  been 
made  to  the  underwriter,  that  the  ship 
was  to  touch  for  a  purpose  of  trade,  it 
shall  be  intended  as  a  liberty  to  touch 
for  that  purpose.  1  W.  P.  T.  450 

16.  Upon  an  insurance  on  an  East  India 
voyage,  the  underwriters  are  bound  to 
know  the  course  of  the  East  India 
company's  charter-parties  and  trade, 
and  that  the  ship's  destination  ii  liable 
to  be  changed  after  the  policy  is 
effected.  1  W.  P.  T.  463 

17.  U  the  East  India  Company  permit 
the  voyage  of  a  chartered  ship  to  be 
altered,  though  it  b  at  the  request  and 
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parilv  for  the  bene6t  of  the  assured, 
the  altered  voyage  contiimos  protected 
by  the  policy.  I  W.  P.  T.  403 

13.  It  is  not  an  implied  condition  in  a 

•  common  marine  policy  on  ship  and 
freight,  that  the  ship  shalLnot  trade 
in  the  course  of  her  voyajje,  if  that 
nay  be  done  without  deviation  or 
delay  otherwise  increasing  the  risk  of 
the  insurers:  and  therefore  where  a 
ship  was  compelled  in  the  course  of  her 
voyage  to  enter  a  |)ort  for  tlie  purpose 
of  obtaining  a  iicces'^ary  stock  of  pro- 
visions, which  she  could  not  obtain  be- 
fore in  the  ustial  course,  by  reason  of 
&  scarcity  at  her  lading  ports;  and  dur- 
ing her  jusliiiable  stay  in  the  port  so  en- 
tered for  that  purpose  she  took  on  board 
bullion  there  onfrei«^ht,  which  the  jury 
found  did  not  occasion  any  delay  in  the 
voyage;  it  wa>  held  not  to  avoid  the 
policy.     Raine  v.  Bell.     9  E.  R.  195 

SO.  It  is  not  sufficient  to  sail  with  a  convoy 
appointed  for  another  voyage,  though 
it  may  be  bound  upon  the  saiAe  course 
for  great  part  of  the  way.  i  W.P.T.249 

19*  Tlie  sailinv  with  convoy  required  by 
the  Stat.  43  Geo.  3.  c.  57,  is  a  sailing 
with  convoy  for  the  voyage.' 

Cohen  v.  Hinckley.  I  W.P.T.  249 

2t.  A  ship  cannot  legally  sail  from  port 
to  port  without  convoy,  unless  she  is 
bound  from  port  to  port.  I  W.P.T.249 

22.  A  ship  from  Stockholm  to  Neuy-Y&rk 
was  by  the  course  of  the  voyage  to 
touch  at  Ehineur  for  convoy,  and  to 
pay  the  Sound  dues :  and  the  owner 
of  sheep  on  board  took  in  a  short  slock 
of  provender  for  them  at  Stockholm, 
and  laid  in  the  rest  at  Elsineur  before 
the  Sound  dues  could  be  paid:  the 
Court  of  K.B.  held  that  the  voyage  not 
being  ther^hy  delayed;  though  the  oc- 
currence WHS  foreseen  and  intended; 
the  policy  was  not  avoided,  but  the  un- 
derwriters were  liable  for  a  subsequent 
loss  of  the  ship  by  the  perils  of  the  sea. 

Cormack  v.  Gladstone.  \  l  E.R.  347 

23.  An  Insurance  on  goodn  shipped  on 
a  certain  voyage  is  not  avoided  by  the 
fthip  while  lying  in  a  roadsted  at  an- 
chor under  orders  of  the  convoy,  and 
after  a  signal  to  prepare  for  sailing  and 
and  about  the  time  when  the  signal  for 
weighing  was  made,  taking  in  other 
goods  on  board:  by  which  it  was  found 
that  no  delay  was  occasioned  aix!  that 
the  ship  got  under  weigh  as  soon  as  she 
could  otherwise  have  done. 
Larochc  Sf  al.v.  Oswin.  12  E.  R.  I3l 

84.  A  ship  was  insured  from  Ijmdon  to 
any  port  or  ports  in  the  River  l^alc, 


until  h«T  arrival  at  her  last  port  of 
discharge  in  that  river;  and  the  mas- 
ter intending  lo  discharge  her  cargo 
at  Buenos  Ai/res  passed  Maldonado, 
but  hearing  that  Biienos  Ayres  was 
tiicn  in  the  hands  of  the  enemy,  he  went 
to  Manle  Video  with  iutent  to  make 
a  complete  discharge  there,  if  the  mar- 
ket were  favourable  ;  but  after  discharg- 
ing a  part,  and  not  finding  the  market 
there  so  favourable  as  he  expected, 
he  had  not  abandoned  his  original  in- 
tention of  going  to  Buenos  Ayrts  if  it 
should  afterwards  be  practicable  ;  but 
while  he  was  still  discharging  part  of 
his  cargo  at  Monte  Video,  a  lo^  hap- 
pened by  a  peril  of  the  sea :  the  Court 
of  K.  B.  held,  that  as  Buenos  Ayrea 
to  which  other  port  only  in  the  Plate  he 
had  contemplated  to  go,  was  at  the 
lime  of  his  arrival  in  the  Plate  (and  in 
fact  continued  up  to  the  time  of  the 
loss)  in  the  hands  of  the  enemy,  so 
that  he  could  not  legally  go  there, 
Monte  Video  must  be  taken  to  be  the 
ship's  last  port  of  discharge,  and  that 
on  her  arrival  there  the  policy  was 
discharged. 

Brown  Sf  al,  v.  Vigne,  1 2  E.  R.  285 
V.   Fraud,  Concealment^  or  Omission, 

1 .  The  assured  cannot  recover  on  a  po- 
licy of  insurance,  unless  they  make  a 
full  disclosure  of  all  the  circumstances 
of  the  intended  voyage,  even  with  re- 
spect to  the  tract  the  ship  intends  to 
take.  Middlewood\.Blake9.7T.R.\62 

2.  Any  person  acting  by  the  orders  of 
the  insured,  or  his  agent,  and  who  is 
anywise  instrumental  in  procuring  the 
insurance,  is  bound  to  disclose  all  he 
knows  to  the  underwriter  before  the 
policy  is  effected ;  and  where  any  mis- 
representation arise  from  his  fraud 
or  negligence,  even  without  the  pri* 
vity  of  his  employer,  the  policy  is  void. 

Fttzherhert  v.  Mather.  I  T.R.  12 

3.  Where  an  insurance  was  ordered  by 
the  principal  to  be  made  as  soon  as  a 
letter  was  received  from  his  agent ; 
and  that  agent,  when  he  wrote  the 
letter,  knew  nothiug  of  the  loss  of  the 
vessel,  but  had  an  opportunity  by  the 
course  of  tlie  post  of  contradicting  the 
contents  of  it,  and  trausniitting  intel- 
ligence of  the  loss  before  the  insurance 
was  effected,  and  neglected  to  do  so  ; 
the  policy  is  void  on  the  groun  I  of 
misrepreseotatlon,  though  the  ass.ired 
himteii  knew  nothing  of  the  loss. 

1  T.R.  12 
4*  Th(:  assured  cannot  recover  on  a  pQ- 

2  M 
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licy  of  assurance,  unless  they  equip 
the  ship  with  every  thins;  iieressury 
to  her  navigation  dur'ng  the  voyage  ; 
and  therefore  they  cannot  recover  if 
there  foe  no  pilot  ou  board. 

Law  V.  Hollingswaiih.  7  T.  R.  l6o 

5.  Whether  it  be  necessary,  to  the  right 
of  the  assured  to  recover,  that  in  na- 
vigating up  the  Thames,  there  should 
be  a  pilot  on  board  qualified  accord- 
ing to  the  directions  of  stat.  5.  G.2.c, 
20. 1     Q».  7  T.  R.  l6o 

6.  By  Stat.  31  G.  3.  r.  54.  §  7.  for  regu- 
lating the  African  slave-trade  it  is  ne- 
cessary that  the  certificate  of  the  cap- 
tain's having  served  as  that  act  requii  os 
should  be  attested  by  the  owner  or 
owners  of  the  ship  or  ships  in  which 
the  service  was  performed :  and  the 
assured  cannot  recover  on  a  policy  on 
a  ship  whose  captain  has  not  such  a 
certificate.  Fiiniiefv.I>g-^.  7  T.R.  186 

7*  If  a  policy  be  effected  on  a  foreign 
built  ship  British  owned  (which  nol 
being  required  to  be  registered,  may 
sail  without  convoy),  it  is  nut  incum- 
bent on  the  assured  to  communicate  to 
the  underwriter,  at  the  time  of  uiuking 
the  policy,  the  circumstance  of  her 
being  foreign  built. 

Long  Y.  Duff.  2  B.  &  P.  209 

8.  As  an  assured  impliedly  warrants  the 
ship  insur,ed  to  be  seaworthy,  whatever 
fdrms  an  ingredient  in  seaworthiness  u 
not  necessary  to  be  disclosed  by  the 
assured  to  the  underwriters  in  the  first 
instance,  unless  information  upon  the 
subject  be  particularly  called  for,  and 
then  the  assured  must  disclose  truly 
what  he  knows  in  the  respect  required ; 
therefore  where  the  assured  of  a  ship 
had  received  a  letter  fnmi  his  captain 
informing  him  that  he  had  been  ob- 
liged to  have  a  survey  on  the  ship  at 
Trinidad  on  account  of  her  had  charac- 
ier;  but  the  survev  which  accompanied 
the  letter  gave  the  ship  a  good  cha- 
racter ;  held  that  the  non-disclosure  of 
8uch  letter  and  survey  to  the  under- 
writers did  uot  vacate  the  policy; 
though  it  appeared  in  evidence  that 
such  circumstance,  if  known,  would 
have  enhanced  the  premium  of  insur- 
ance.        Hayward  Sf  al,  v.  Rodgers, 

4  E.  R.  590 

9.  Action  on  a  policy  of  goods  from 
Borderygge  to  London,  effected  by 
the  cun^ignees  on  the  X^XhDecemher, 
without  communicating  a  letter  re- 
ceived by  them  the  day  before,  but 
dated  the  30ih  oi  Norember,  informing 
Iheui  that  the  captaiu  would  ftuil  the 


next  day,  and  directing  them,  if  he 
should  not  be  arrived,  to  effect  the  in- 
surance a&  low  as  possible ;  held  a  ma- 
terial concealment,  though  the  ship 
did  not  in  fnct  set  sail  until  the  24tii 
December.    Willes  v.  Glover,  N.  R.  14 

10.  In  effecting  a  policy  on  the  8th  of 
January  at  Whitehaven,  on  a  ship  at 
and  from  ^ Barhadoet  to  Liverpool,  a 
broker's  letter  was  produced,  slating 
that  the  ship  insured  was  not  coppered, 
but  a  slow  sailer;  was  expected  to  have 
sailed  ou  '28th  November;  and  that  the 
Barton,  a  coppered  vessel,  and  very 
fieet,  which  had  sailed  the  24tli  from 
Barbadoes.  had  arrived  on  the  5th  of 
January;  but  no  notice  was  taken  of 
file  Agreeable,  anotiier  coppered  and 
iieet  vessel,  which  sailed  29tb  Noveni" 
bei\  having  also  arrived  on  the  same 
Hiv  as  the  Brnion.  After  verdict  for 
t*i  *  plaintiff  the  court  refused  to  grant 
a  new  trial  on  the  ground  of  conceal- 
n^ ent.     Littledale  v .  Dixon.  N.R .  1 5 1 

1 1 .  A  ship  ou  an  African  voyage,  the 
conmion  duration  of  which  is  several 
months,  and  sometimes  extends  to  a 
twelvemonth  or  more,  arrived  on  the 
coast  in  August,  17 99 1  and  in  FebrU" 
ary,  1800,  her  then  commander  wrote 
a  letter  to  his  owners,  mentioning  an 
attack  on  her  at  another  place  on  the 
coast  by  the  natives,  who  killed  the 
captain  and  several  of  the  crew,  and 
wounded  others;  by  means  of  which 
and  of  a  fever,  the  crew  were  reduced 
to  five,  and  all  those  sickly,  and  not  a 
niuu  to  be  procured  at  hand:  that 
they  had  been  plundered  of  Iheir 
clothes,  6ic.  and  their  cabin  stores 
were  exhausted,  and  they  did  not  know 
%\h-()l  to  do.  A  second  letter,  dated 
iMMt  April,  181  O,from  Gaboon  River, 
irieuiiiiutd  ilicir  arrival  there  on^the 
*J4YA  March:  t\\2X  tlie  natives  finding 
them  weakly  handed,  and  their  goods 
takeujrom  them,  did  as  they  pleased : 
that  they  had  then  nine  men  on  board ; 
but  their  provisions  run  very  low :  that 
he  had  mentioned  certain  parts  ofihe 
cargo  tit  his  last  letter,  and  expected 
to  ship  the  rest,  and  to  sail  at  the  end 
of  the  next  month.  An  Insurance  was 
effected  in  September,  1800,  on  the 
production  of  the  last  letter  only,  **  at 
and  from  the  ship  5  arrival  at  her  first 
place  of  trade  on  the  coast  «/*  Africa," 
&c.  TheCourtofK.B.  held  it  suffi- 
cient that  the  last  letter  truly  stated 
the  then  condition  and  circulnstances 
of  the  ship;  which,  though  better  than 
when  the  first  letter  was  writtcOy  was 


yet  no  fraudulent  concealment  of  the 
former  circumstances;  the  second  let- 
ter, both  in  its  terms  and  contents, 
referring  to  a  former  letter ;  which  it 
was  the  fault  of  the  underwriters  not 
to  have  called  for,  if  they  thought  that 
a  particular  knowledge  of  former  dif 
ficulties,  in  part  subdued,  and  to  the 
extent  truly  stated  in  the  second  letter, 
would  have  varied  the  risk :  and  when 
the  underwriters,  cognizant  as  they 
must  be  presumed  to  be  of  the  com- 
mon duration  of  such  a  voyage,  could 
not  fairly  collect  from  the  contents  of 
the  second  letter  that  the  first  arrival 
of  the  ship  on  the  coast  was  only  on 
the  2\th  o/" March, when  she  was  stated 
to  have  arrived  in  Gaboon  Rii^er,  and 
to  have  had  much  of  her  homeward 
bound  cargo  on  board  on  the  2 1  st  of 
April,  and  was  expected  to  sail  with 
the  remainder  by  the  end  of  May. 
FreelandS^aL  v.  Glover.  7  E-  R.  4-57 

12.  A  representation  to  the  undenvriter> 
at  the  time  of  effecting  a  policy  by  the 
owner  of  goods  on  board  a  ship,  as  to 
the  time  of  her  sailing,  being  made 
bond  fide  npon  probable  expectation, 
does  not  conclude  him. 

Bowdtn  V.  Vavghan.  10  E.  R.  415 

13.  Insurance  on  provisions  "  from  Lon- 
don to  Helsinghergy  the  Sound,  Copen- 
hagen, all  or  either ;"  which  provisions 
were  intended  for  the  supply  of  the  Bri- 
tish fleet  and  army  then  engaged  in 
the  expedition  agaiust  Copenhagen  (of 
which  they  were  then  in  p«  ssession,  but 
were  about  to  evacuate  it),and  were  con- 
signed to  merchants  there,  and  at  £/W- 
fifi/r;  held  good;  although  in  conse- 
quence of  expected  hostilitieswith  Den- 
mark, an  order  of  the  Kins  in  Council 
had  isMied,  prohibit ii:;!  llie  c'earing  out 
of  any  British  ships  to  a  Danish  port, 
and  a  clearance  was  in  consequence  taken 
out  f  ji  Helsingberg,  a  Swedish  and  neu- 
tral port  in  the  neighbourhood  oi  Den 
markihe,  adventure  being  legal,  and  not 
contravcuhig  the  spirit  of  the  order  of 
council.  Atkinson  v.  Abbott. 

'      ,  IlE.R.  135 

14.  Where  a  party  insured  to  a  certain 
amount,  in  one  policy,  goods  to  be 
thereafter  specified  ;  and  in  the  spe- 
cification afterwards  made  by  him 
were  inciudeii  some  good<,  the  expor- 
tation of  which  was  prohibited  under 
pain  of  forfeiting  the  goods  themselves 
and  treble  their  value,  and  which  also 
induced  a  forleiture  of  the  ship ;  the 
policy  was  held  to  be  avoided  in  toto. 
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VI.    Loss;     what  shall    be  considered 
within  the  Policy. 

1.  The  insured  cannot  recover  upon  the 
policy,  unless  the  loss  be  a  direct  and 
immediate  consequence  of  the  peril  in- 
sured ;  so  that  slaves  who  die  by  awy 
other  means  than  by  wounds  or  bruises 
received  in  the  very  act  of  quelling  a 
mutiny,  are  not  within  that  provision 
of  an  African  policy,  which  insures 
against  loss  by  mutiny.  Jones  v.  Schmoll 
//.26\  G.3.  IT.R.  130,  If. 

^  Upon  an  insurance  on  slaves  against 
perih  of  the  sea,  their  death  by  failure 
of  sufiicient  and  suitable  provision  oc- 
casioned by  extraordinary  delay  in  the 
voyaj^e  from  bad  weather,  is  not  a  loss 
within  the  policy,  but  a  loss  by  natural 
death,  which  cannot  be  insured  against 
since  stats.  30  G.  3.  c.  33.  §  8.,  and 
34  G.  3.  c.  80. 


Parkin  v.  Dick.  1 1  E.  R.  602 


Tatham  v.  Hodgson.    6  T.  R.  606 

3.  The  underwriter  is  in  no  instance  liable 
for  any  loss  which  happens  after  the 
vessel  has  been  moored  24  hours  ia 
safety ;  although  such  loss  should  arise 
from  some  previous  damage  sustained 
during  the  voyage.  1  T.  R.  26l 

4.  A  ship  being  insured  for  a  voyage, 
the  underwriter  is  not  liable  for  any 
loss  arising  from  seizure,  after  she  has 
been  24  hours  in  port;  though  such 
seizure  was  in  consequence  of  an  act 
of  barratry,  committed  by  the  master^ 
by  smuggling  during  the  roi/age 

Locki/er  v.  Ojflct/.    1 T.  R.  252 

5.  Insurance  on  goods  from  A.  to  j&. 
••  until  they  should  be  I her^  discharged 
and  safely  landed ; "  on  their  arrivsU  at 
JD.  the  merchant  to  whom  the  goods 
belonged  employed  a::d  paid  a  public 
lighter  to  hind  them,  and  the  goods 
being  damaged  in  the  lighter  without 
uejilisience,  the  underwriters  were  held 
liable  for  the  loss.  JIuiti/  v.  The  Royal 

Exchange  Assurance  Company. 

2  B.  &  P.  430 

6.  S.  P.  Rucker  v.  London  Assurance 
Company,  G.  H.  1784,  cor.  Sutler  J. 

2  B.  &  P.  432,  n. 

7.  Insurance  on  goods  onboard  a  Spanish 
ship  from  Nassau  tnCampeachy\o  con- 
tinue on  the  goo(UiilI  discharged  and 
safely  landed.  The  ship  having  a  li- 
cence from  the  British  government  at 
Nassau  sailed  frnm  Campeachy,  and 
having  arrived  ofi'  that  port,  made  sig- 
nals for  launches  to  come  out,  into 
which  the  goods  were  put  for  the  pur- 
pose of  being  run  ashore.  In  this  situa- 
tion the  goods  were  seized  by  two  Spa* 

'  2M2 
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nish  government  brijjs,  it  b4^iD(;  con- 
trary to  the  Spanish  laws  lo  import 
JBritish  goods  into  the  Spanish  main. 
It  seems  that  the  goods  were  protected 
by  the  policy  while  on  board  the 
launches,  such  being  the  usual  method 
of  carrying  on  I  bar  trade. 

Matthie  v.  Potts.    3  B.  k  P.  23 
(And  see  3  B.  &  P.  23.  lit.  Pleading 

11.)  , 

8.  Action  00  a  policy  on  goods,  "  until 
the  cdrgo  should  be  dischdrged,  and 
safely  landed  ;"  on  the  ai  rival  of  the 
ship  the  goods  insured  were  put  on 
board  a  lighter  hired  in  the  usual  w.iy, 
and  bronght  to  the  plaiutitf 's  wharf  in 
the  evening,  but  not  landed  on  account 
of  the  rough  weather;  the  plaintiff 
then  undertook  to  see  to  the  landing 
himself;  but  in  the  night  the  lighter 
was  by  an  uniivoidable  accident  sunk, 
and  the  goods  lost ;  heUt  that  tlie  un- 
denvriters  were  discharged. 

Strong  V.  NattiUy.    N.  R.  l6 

B,  Policy  on  freight  valued  at  500/.  on  a 
voyage  at  and  from  Dtmarara,  Her- 
bice,  and  the  Windward  and  Leeward 
islHods  to  London:  the  ship  being  at 
Demararat  an  agreement  was  entered 
into  by  the  master  with  a  house  there, 
for  a  freight  from  Brrbice  to  London, 
the  cargo  to  be  put  on  board  at  Bef- 
hice,  and  the  ship  to  take  a  cargo  of 
bricks  and  planks  from  Demarara  to 
Berbice,  and  deliver  thein  there.  While 
proceeding  from  Demarara  to  Berbice 
with  the  bricks  and  planks  on  board, 
8he  met  with  an  acciih  ut,  and  in  con- 
sequence never  earned  her  freight; 
held,  that  it  was  not  a  \us^  within  Iht- 
policy.  &//flrv.il/*rictfr.  iN.  R.*23 

10.  Where  a  ship  was  iusnrod  for  six 
months ;  and  three  days  bef  trc  the  ex- 
pimtiou  of  the  lime  she  received  her 
death's  wound,  but  was  kept  afloat  by 
pumping  till  three  days  after  the  tiiire 
the  tmderwriter  was  helil  di<icharged. 

Meretony  v.  Dunlop,  E.  $3.  G.  3. 
cited prr  Cur.    i  T.  R.  ^26 1 

1 1 .  Money  having  t»eeu  expended  in  re- 
claiming a  cargo  on  board  a  ship  cap* 
tured,  was  insured  by  the  owners  upon 
the  event  of  the  ship's  arrival  at  Mar- 
se^ijes;  the  ship  being  captured,  and 
restored  upon  appeal,  relinquished  her 
voyage  and  was  afterwards  lo<st ;  pend- 
ing the  appeal,  tlic  goods  were  ordered 
to  be  sold,  and  the  expenses  of  the  a^>> 
j>eal  were  afterwards  defrayed  there- 
jvith ;  i;n  averment  of  a  loss  by  capture 
^-as  held  bad,  because  the  ship  might. 


notwithstanding  the  capture,  have  af- 
terwards arrived  at  Marseilles. 
KulenKempv.Vigne.    1  T.  R.  304 

12.  Where  repairs  are  ordered  by  the  un- 
derwriters, for  the  payment  of  which 
a  bott'Miiry  bond  is  given,  and  they 
refuse  to  pay  it  on  the  arrival  of  the 
ship,  in  consequence  of  which  she  is 
sold,  they  are  liable  for  all  the  damage 
which  ^hdll  accrue  to  the  owner  in  con- 
sequence of  that  refusal. 

De  Costa  y.Neumham.   2T.R.407 

13.  Where  a  ship  has  been  repaired,  the 
underwriters  are  not  entitled  to  the 
usual  deduction  nf  one  third,  new  for 
old,  unless  the  .vhip  has  heen  put  into 
the  free  possession  of  the  owner  again. 

2  T.'R.  407 

14.  The  assured  upon  a  valued  policy  on 
freight  is  entitled  to  recover  the  whole 
amount,  though  part  of  the  goods  only 
were  on  board  at  the  time  the  ship 
Was  lost,  the  rest  being  ready  to  be 
shipped. 

Montgomery  y.Eggington.  3T.R.362 
5.  Two  "policies  of  insurance  for  dif- 
ferent sums  are  effected  on  goods  on 
board  any  ship  or  ships  on  a  voyage 
from  A.  and  B. ;  goocfs  nearly  amount- 
ing to  the  value  of  both  policies  are 
put,  in  different  proportions,  on  boar4 
two  ships  which  sail  on  the  voyage^ 
one  of  which  is  lost,  but  the  other 
arrives  in  safety  at  B.  The  insured 
may  apply  either  policy  to  the  ship 
which  is  lost.  Henchman  v.  Offiey^  B. 
R.M.23G.3.    2H.B.345,«. 

1 6.  A  ])olicy  of  insurance  is  efi^cted  on 
specific  goods  on  board  a  certain  ship 
named,  on  a  vo>age  at  and  from  A. 
to  B.^  and  another  policy  is  also  made 
on  any  kind  of  goods  as  interest  should 
appear,  on  board  ship  or  ships,  on  the 
same  voyage,  warranted  to  sail  within 
a  limited  time ;  but  no  circumstance 
relating  to  the  first  policy  is  commu- 
nicated to  the  underwriters  of  the 
second,  nor  do  they  know  that  the 
first  was  m^de.  Goods,  to  the  full 
amount  of  the  sum  insured  in  the 
second  policy,  arc  put  on  board  a  ship 
(not  the  ship  named),  which  sails 
within  a  limited  time  from  A,  with 
an  intention  to  touch  at  C.  in  her  course 
to  B.,  but  is  lost  be/ore  she  arrives  at 
the  deviating  point.  The  underwriters 
of  the  second  policy  are  answerable 
fortheloss.  Kewleyy.Ryan.  2H.B.343 

17.  Provisions  sent  out  in  a  ship  for  the 
u^e  of  tlie  crew  are  protected  by  si 
policy  on  the  ship  andfrimiture. 

Broughy.lVhitmorc.  4T.R.20(ii 
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13.  Seamen's  wages  and  provisions  arc 
not  covered  by   an  insurance   on  the 
body  of  the  ship.  Robertson  v.  Ewer, 
H.^6G.3.    IT.R.  Ii7,132,  n. 
ip.  Where  by  a  policy  of  insurance  sinp 
and  goods  were  insured  '*  ut  aud  from 
all  xnd  every  port,  &c,  on  the  coast  of 
Brazil,  and  after  the  IJth  Scplembei 
to  the  Cape  of  Good  Hope,  be^inninfr 
the  advcDturi/upon  the  goods  from  the 
loading  thereof  aboard  the  said  ship  at 
all   or  every  port,  &c.  on  the  coast 
of  Brazil,  ^nd  from  the  \7th  of  Sep* 
tember,  iSOO ;  and  upon  the  ship  in  the 
same  manner,'*  and  with  liberty  to  sail 
to,  &c.  any  places  backwards  or  for- 
ivards  under  the  Portuguese  govern- 
ment, tSrc.at  a  preiqium  of  four  guineas 
per  cent,,  to  return  3/,  10«.  should  the 
ship  have   arrived,  or  the   risk  have 
otherwise  ceased  on  orlefore  the  17th 
of  September:  held,  that  the  policy 
only  attached  on  the  homeward  bound 
cargo  laden  on  board  at  the  coast  of 
Brazil,  and  did  not  cover  a  cargo  ori- 
ginally tak^Q  in  ^^  the  Cape  of  Good 
Hope,  and  which  continued  on  board 
after  the  17th  of  September,  while  the 
ship  was  on  ihe  coast  of  Brazil,  and 
after  she  left  it  on  her  return  to  the 
Cape.     Neither  did  the  policy  cover 
the  ship  itself,  which  was  insured  in  the 
same  manner  as  the  goods. 

Robertson  w  French,  4E.R.  130 
20.  Where  a  ship  was  chartered  t<»  take 
a 'cargo  of  lead  from  London  to  St, 
Petersburgh,   and  there  immediately 
receive    a    return     cargo    from    the 
freighter's  agent,  and  b'ring  it  to  Lon- 
don ;  with  a  proviso,  that  if  political 
circumstances  should  prevent  a  return 
cargo  from  being  laden,  the   master, 
after  waiting  at  .SV.  Petersburgh  forty 
running  days  wltlio:it  the  outward  car- 
go being  unlade)!,  and,    consequently, 
without  the  return  cargo  being  laden, 
should  be  at  liberty  to  return  to  Lon- 
don, or  any  port  in  England ;  the  ship 
dot  having  been  permitted  to  unlade  at 
St,  Petersburgh  by  the  Russian  go- 
vernment,  the  master,  after  wailing 
there  the  forty  running  days,  laded  a 
return  cargo  for  his  own  benefit  upon 
the  outward  cargo*  both  of  which  he 
brought  home,  and  earned  new  freight 
on  the  homeward  cargo ;  which  freight 
was  adjudged  to  him  by  the  judgment 
of  Ihe  Court  of  C.  B.  in  an  action  be- 
tween him  and  the  freighters,  over  and 
(ibove  the  dead  freight  stipulated  to  be 
i^aid  by  the  charter-party :  the  Cotirt  of 


K.  B.  held  that  the  freighters  were  en- 
tilled  to  recover  the  whole  otMich  dead 
freight  from  the  underwriters  ui»on  a  po- 
licy of  insurance,  whereby  they  agreed 
to  pay  a  loss  in  case  the  master  should 
not  be  allowed  by  the  Russian  govern- 
ment to  unia  le  the  outward  c:irgo  at 
St.  Petersburgh':    the    vessel   having 
sailed  chartered  by  the   f^cighte^s  on 
a  voyage  from  London  to  St.  Peters'" 
burgh,  and  back:  aiid  that  the  un  ier- 
write r!«  were  not  i-n  itled   to  deduct 
such  return  freight  earned  by  the  mas- 
ter on  his  own  account,  and  adjudged 
to  him  by  C.  B. ;  they  having  ugreed 
with  the  assured  pending  ihi**  action 
aud  pending  the  action  in  C.  B.,  that 
in  case  the  plaintiffs  (to  whom  they 
had  paid  a  per  ceutagc  loss)  should 
not  be  able  to  obtain  so  large  an  al- 
lowance as  the  full  return  freight  paid 
to  the  master  by  reason  of  any  demur* 
rages  or  expenses  beingallowed  against 
the  said  freight,  Ihe  difference  should 
be  paid  by  the  underwriters  by  a  further 
per  centage,  whether  the   ^\iiw    were 
settled  between  the  plaint  ill  ^   mu]  the 
ship  by  arbitration  or  by  leg;d   (feci- 
siou.  Puller  df  al,  v.  Ilallidai/. 

ICE.  R.4(H 

2 1 .  An  American  ship,  insured  from  i\tuf 

York  to  London,  warranted  free  from 
American  condemnation,  having,  for 
the  purpose  of  eluding  her  national 
embargo,  siipt  away  in  the  night,  was 
by  force  of  the  ice,  wind,  an!  tide^ 
driven  on  shore,  where  she  sustained 
only  partial  dan*»ge,  but  was  seized 
the  next  day,  and  afterwards  with  great 
difficulty  and  expense,  got  off  and 
finally  condemned  by  the  American 
government  for  breach  of  the  em- 
bargo: held  as  there  was  ultimately  a 
total  loss  by  a  peril  excepted  out  of 
the  policy,  the  assured  could  neither 
recover  for  a  total  loss,  nor  for  any 
previous  partial  loss  arising  from  the 
stranding,  Sic.  which  in  the  event  be- 
came wholly  immaterial  to  the  assured. 
Livie  V,  Janson,    1 2  E.  R.  648 

22.  A  poUcy  upon  a  homeward  voyage 
from  India,  upon  gttods  at  and  fmoi 
a  foreign  port  of  lading,  until  the  ship's 
arrival  in  London,  beiiinning  the  ad- 
venture upon  the  said  goods  from  the 
/fl^m^'t hereof  at  the  foreign  port,  and 
so  should  continue  upon  the  goods, 
until  the  same  should  be  discharged; 
was  held  to  attach  only  on  the  par- 
ticular cargo  taken  at  the  first  port  of 
lading*  Grant  v.  Pajiton. 

1  W.  V.  T.  463 
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23.  Though  the  insurance  w»s,  to  all  or 
any  ports  and  places  whatsoever  be- 
yomi  the  Cape  of  Good  Hope,  in  port, 
siiid  iit  sea,  in  all  plare<i,  at  all  times, 

•  and  in  all  services,  with  liherty  to 
proceed  to,  toiicli»  and  stny  at  any 
port  or  places  whatsoever  for  any  pur- 
pose whatsoever.       1  W.  P.  T.  4  03,  ib. 

24.  In  moving  a  ship  from  one  part  of 
an  harbour  to  another  it  became  ne- 
cehsary  to  send  two  of  the  crew  on 
shore  to  make  fast  a  new  line  and 
cast  off  the  rope  by  which  the  ship 
was  made  fast ;  those  two  men  being 
immediately  impressed  and  carried 
away,  and  not  being  allowed  by  the 
press-^ang  to  cast  off  the  rope  in 
question,  the  hhip  in  conscipience 
thereof  went  ashore:  the  Court  of 
C  P.  held  this  to  be  a  loss  by  perils  of 
the  !:ea  within  Ihe  policy. 

Hoti^son  V.  Malcolm,    2  N.  R.  336 

25.  Frt'ighters  chartered  a  foreign  ship 
to  take  a  cargo  from  London  to  St. 
Peterslmrgh,  and  to  lade  a  cargo 
there,  and  immediately  return  to  Lon- 
don, paying  so  much  freight  per  ton : 
and  it  was  covenanted  that  if  political 
or  other  circumstances  should  prevent 
the  sh'pping  a  return  ciirgo,  or  dis- 
charging    the  outward    cargo,    the 

'  fieighters  might  detain  the  ship  at 
St.Peicrsburgh  for  forty  running  days ; 
and  if  that  time  elap»od  without  the 
outward  cargo  being  delivered,  and 
consequently  without  the  return  car- 
go bein^  put  on  board,  the  master 
fthonld  be  at  liberty  to  return  to  Lon- 
don, and  the  freighters  should  pfij/  him 
2500/.  immediately/  upon  tlie  arrival 
of  the  ship  at  London,  The  freight- 
ers then  procured  a  polii  y  of  Insu- 
rance, whereby  the  underwriters  agreed 
to  paji  a  total  loss  in  case  the  ship  was 
not  ailotved  by  the  Russian  Government 
to  load  a  cargo  at  St.  Petershurgh  x>n 
ihe  chartered  voyage.  In  fact  the 
Russian  ;;overn"'eiit,  when  the  ship 
arrived  at  St,  Petersbvrgh,  presuming 
that  the  outward  cargo  was  British, 
re/used  permission  to  unload  her,  and 
consequently  she  could  not  take  in  a 
Kussinn  cargo:  on  uhich  the  master, 
judging  for  the  best,  proceeded  imme- 
liiately  to  Stockholm,  whv^re,  after  dis- 
postifg  of  the  oUiWard  cargo  to  dis-ad 
\ai.tc){;e,  he  brought  home  a  Swedish 
cargo  to  London,  and  earned  freight 
thereon.     The  Court  of  K  B.  held, 

1st,  That  the  Insurance  wa&  ieg:d 
in  the  terms  of  it. 


2dly,  That  the  refusal  of  the  R«9- 
sian  government  to  peiuiit  the  ship  to 
unload  her  outward  cargo,  was,  in 
effect,  and  within  the  meaning  of  the 
contracting  parties,  a  rtfu'ial  to  allow 
her  to  load  a  cargo  at  St,  Petei^sburgh  ; 
and,  consequently,  that  a  total  loss 
within  the  policy  was  incurred. 

Sdly,  Tliat  the  proceeding  directly 
from  St,  Petershurgh  to  London  was 
not  a  condition  precedent  to  the 
m:«stcr's  right  to  recover  from  the 
fniphters  the  dead  freight  of  2,500/., 
but  that  he  was  entitled  to  the  same 
notwithstanding  the  hitermediate  voy* 
age  to  Stockholm,  under  the  circum- 
stances; and  consequently  that  the 
freighters  were  entitled  to  recover  the 
same  from  the  underwriters.     But, 

4thly,  That  as  the  freiglilers  would 
be  entitled  to  deduct  from  the  sum 
payable  to  the  master  for  dead  freight 
the  amount  of  the  freight  received  by 
bini  on  the  cargo  from  Stockholm  to 
London;  though  such  intermediate 
voyage  were  not  originally  contem- 
plated by  the  contracting  parlies,  but 
was  undertaken  upon  the  eniergcncy; 
thetefore  the  underwriters  were  en- 
titled to  make  the  same  deduction 
from  the  total  loss  stipulated  for  by 
the  policy  in  the  event  which  bad 
happened ;  every  contract  of  Insurance 
being  in  its  nature  a  contract  of 
indemnity. 

Puller  y,  Staniforth,  11  E.  R.  232 
26.  A  policy  ot  Insurance  from  Bristol 
to  Monte  Video,  or  other  port  in  the 
river  Plate,  where  the  ship,  after  ar- 
riving off  Maldonado  at  the  mouth  of 
\\\^Plate,vfZs  immediately  ordered  off" 
by  the  British  commander  there  (the 
enemy  havhig  before  gotten  possession 
of  every  other  port  in  the  river) ;  will 
not  cover  a  loss  which  happened  to 
the  goods  inMired  by  a  peril  of  the  sea 
after  the  ship's  departure  from  thence 
in  her  way  tu  Rio  Janeiro,  which  was 
the  nearest  friendly  port,^and  to  which 
she  w-18  uncter  a  necessity  of  going  for 
water  and  repairs. 

iPurWn  V.  Tunno.    1 1  E.  R,  22 

VII.   Loss:  total, 

1.  The  nature  of  a  policy  is  an  insur- 
aiice  on  the  ship  for  the  voyage.  If 
either  the  ship,  or  the  voyage,  be  lost, 
it  is  a  total  loss.  iT.R.lf)! 

2.  If  the  ship  arrive  safe,  the  circum- 
stance of  her  not  being  worth  repair- 
ing will  not  make  it  a  total  loss. 

IT.R.  187 
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3.  On  an  insurance  nn  ship  and  goods 
valued  at  so  much,  on  a  voyage  to 
Africa  and  the  West  Indles^Xh^  assured 
isentilK'd  to  recover  the  whole  sum 
on  a  total  loss  which  happened  in  the 
latest  period  of  the  voyage;  although 
a  considerahle  part  of  the  estimateri 
value  consisted  originally  in  stores  and 
proiisions  for  the  purchase  and  suste- 
nance of  slaves  during  the  voyage,  and 
the  slaves  were  brougiit  to  a  profitable 
market  at  the  first  place  of  the  ship's 
destination,  where  she  arrived  a  were 
wreck,  and  socii  after  foundered. 

Shaw  V.  Feiton.    2  E.  R.  10.9 

4.  Where  a  ship  insured  arrived  in  port 
a  mere  wreck,  and  was  obliged  to  be 
lashed  to  a  hulk  to  avoid  sinking,  and 
in  attempting  to  remove  her  to  the 
shore  a  few  days  afterwards  she  sunk  ; 
field  that  tlie  as<»ured  misht  recover  as 
foratiital  loss,  though  her  cargo  was 
saved  and  brought  to  a  profitable 
market.  ih. 

5.  Upon  a  hostile  embargo  in  a  foreign 
poit,  the  owner,  who  had  separately 
insured  ship  and  Jreight,  abandoned 
them  to  the  respective  underwriters, 
which  was  accepted  by  them;  after 
which  the  embargo  wa<)  taken  off,  and 
the  ship  completid  her  voyage,  and 
earned  freight:  held,  that  the  assured 
could  not  recover  as  for  a  total  loss  of 
freight,  the  freight  having  been  in  fact 
earned ;  or,  supposing  it  to  have  been 
in  any  other  sense  lost  to  the  assured 
by  the  abandonment  of  the  ship  to  the 
underwriters,  thereon  it  was  so  lost,  not 
by  any  peril*  insured  against,  but  by 
the  voluntary  act  of  the  assured,  in 
making  such  abandonment. 

M  Carthy  v.  Abel.    5  E.  R.  38S 

6.  If  a  C'irgo  of  a  perishable  nature  be 
insured  from  A.  to  J3.,  with  the  usual 
memorandum,  and  in  the  course  of  the 
voyage  information  be  received  by  the 
master  that  the  port  of  B.  is  shut  against 
the  ships  of  his  nation,  in  consequence 
of  which  the  commander  of  the  convoy 
orders  the  ship  to  proceed  to  another 
port,  and  the  cargo  be  sold  there  by 
orders  of  the  Vice- Ad  mi  rally  Court 
for  a  very  small  sum  of  money,  the 
assured  cannot  abandon  as  for  a  total 
loss.  It  seems  that  if  the  voyage  be 
lost  in  consequence  of  the  port  of  des- 
tination being  shut  up  against  the  ship 
insured,  the  assured  cannot  declare 
upon  this  as  a  loss  within  the  policy. 
ffadkimon  v.  Rolnfuon.  3  B.  &  P.  33S 


7.  Where  a  nentral  ship  bound  f.om 
America  to  Havre  was  detained  and 
brought  into  a  British  port :  and  pend- 
ing proceedings  in  the  Admiralty  the 
kiii.^  declared  Havre  in  a  state  of  block- 
ade, by  which  the  further  prosecution 
of  the  voyage  was  prohibited ;  this  was 
held  a  total  loss  of  the  voyage,  which 
entitled  the  neutral  assured  to  abandon. 

Barker  v.  Blakes.    Q  E.  R.  CS3 

8,  But  the  blockade  of  Havre  having 
been  publicly  notified  here  on  the  6th 
of  September :  and  no  notice  ofaban- 
donntent  given  till  the  14th  of  October, 
nor  any  excuse  substantiated  for  not 
giving  it  sooner  for  want  of  competent 
authority  before,  nor  any  authority 
shewn  for  giving  it  then  :  held  that  the 
not  ice  was  out  of  time :  and  this,  t  hou  ^h 
tlie  plaintiff's  agents  in  this  country 
had  no  notice  till  the  17th  of  OctoWr 
of  the  decree  for  restoraticm  of  the  ship 
and  goods  in  quest ion«  which  had  been 
pronounced  on  the  8th  of  October. 

9E.  R.  ^83 
p.  A  British  ship  insurc<d  from  Hull  to 
iSY.  Petersburgh,  having  sailed  under 
convoy  to  the  Sound,  was  afterwards 
stopped  in  her  course  by  a  king's 
ship  in  the  Baltic,  from  an  apprehen- 
sion of  hostilities,  for  eleven  days ;  and 
tlien  proceeded  to  a  point  of  rendez- 
vous fi)r  convoy,  where  she  waited 
seven  days  longer,  and  then  sailed 
under  convoy,  till  the  king's  officer 
received  intelligence  that  a  hostile  em- 
bargo was  laid  on  British  ships  at  S^. 
Petersbttrgh,  when  he  ordered  tlie 
fleet  b«ck  to  the  place  of  rendezvous, 
from  whence  the  ship  returned  XoHuK: 
held  that  this  loss  of  the  vova<!e  was 
not  attributable  to  the  aiTest  or  detaiH" 
ment  of  kings,  &c.  but  inmi^'di^itcly  to 
the  fear  of  the  hostile  embargo  in  tha 
port  of  destination,  and  therefore  not 
within  the  policy  ;  though  if  the  ship 
had  not  been  detained  in  the  first  in- 
stance by  the  king's  officer,  she  would 
have  arrived  in  time  at  St.Petrrsbur^h 
to  have  delivered  her  cargo  before  the 
embargo. 

Forster  v.  Christie,  1 1  E.  R.  C0.5 
10.  Policy  on  fruit  from  Cadiz  to  London, 
with  the  usual  memorandum.  In  the 
course  of  the  voyage  the  fruit  was  so 
much  damaged  by  sea  water,  that  it 
became  rotten  and  stunk ;  and  on  the 
ship's  arrival  at  an  intermediate  port, 
into  whifh  she  was  driven,  the  govern* 
ment  of  the  place  prohibited  the  land- 
ing of  the  cargo.    The  «hip  alto  being 
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too  much  damaged  to  proceed  on  the 
voyage,  was  sohl,  and  the  cargo  neces- 
sarily ihtowii overbovrd:  held  that  thi- 
assured  were  entitled  to  recover  for  a 
total  loss. 

Dyson  v.  Rowrroft  3  B.  &  P.  474 

8.  A  policy  of  assurance  on  a  ship  and 
stores  "  at  and  from  a  port*'  in  a  fo- 
reign country,  in  the  common  form 
against  arrests  of  princes,  people,  Sfc. 
extends  to  »n  embargo  hdd  on  by  the 
government  of  that  country  iu  the 
loading  port. 

Roich  V.  Edie.  6  T.  R.  41 S 

S,  And  if  the  embargo  continue,  the  as- 
sured may  abandon  and  recover  as  for 
a  total  loss.  6T.  R.413 

10.  Qtf.  The  effect  of  an  embargo  by  this 
country  laid  on  a  sliip  insured  here  ? 

6T.  R.  412 

11.  A  ship-owner  haying  first  insured  his 
shipviith  A,t  &c.  and  his  freight  with 
J?.»  &c.  for  a  certain  voyage,  and  hav- 
ing notice  of  an  embargo  laid  on  the 
•hip  in  a  foreign  port,  abandons  the 
ship  and  fr:?ight  to  the  respective  un- 
derwriters, and  receives  from  them  the 
whole  amount  of  their  subscriptions  us 
for  a  total  loss  of  both  ;  first  under-  i 
taking,  by  a  memorandum  on  the  ship 
policy,  to  assign  to'  the  underwriters 
thereon  his  intere>t  in  the  ship,  and  to 
account  to  them  for  it ;  and  afterwards 
undertaking,  by  a  similar  memorandum 
on  i\w  freight  (>olicy,  to  assign  to  those 
underwriters  all    right  of  recovery, 
coiiipi-nsation,  &c.    The  ship  being 
aftenvards    liberated,     and     earning 
freight,  which  was  received  by  the  as- 
sured:  held,  that  liowevcr  the  ques- 
tion of  priority  as  to  the  title  to  the 
freight  might  have  been  as  between  the 
diflferent  sets  of  underwriters  litigating 
out  of  the  same  fund,  and  however  tlie 
weight  of  argument  might  preponde- 
rate mor;  in  favour  of  the  underwriters 
on  the  ship ;  yet  that  the  assured,  who 
Lad  received  the  freight  from  the  ship- 
pers of  good's,  was  at  all  events  liable 
on  his  express  undertaking  to  pay  it 
over  to  the  tmdenvriters  on  freight; 
and  that,  without   deducting  the  es- 
penses  of  provisions,  wages,  &c.  which 
were  charges  on  the  owner  before  the 
abandonment,  and  on  the  underwriters 
on  siiip  afterwards.  * 

Thompson  v.  Rowrroft,     4  £.  R.  34 

in.  S,?.Leathamv.Terry.3B.&?.^79 

13  Upon  an  insurance  on  profits  valued 

at  400/.  \\lier.e  the  plaintiff  dechi red 

as  for  a  total  loss^  and  it  spfieared  thai 

after  a  thipwreck,  by  whkh  u'.any  of 


the  slaves,  on  the  profits  of  whdm  the 
insurance  w;isnia(!'\  were  hist,  but  the 
remainder   rcachtd    \U^  TiMjkct,  and 
were  sold  ;  and  it  did  n'>t  H|)}^»*«ir  what 
profit  was   made  of  them;  though  it 
was  found  that  the  })roduce  of  those 
who  were  stdd  did  not  give  a  profit 
upon  tlie  whole  adventure :  held,  that 
the  plaintiR'was  not  entitled  to  recover. 
Note, — ^The  whole    adventure  was  a 
voyage  from  lAverpooJ  to  Africa,  and 
from  thence  to  the  West  Indies,  but  the 
profits  w(>re  onl,>  insured  from  St,  lln^ 
cenfSfVifttT  the  ship's  arrival  there)  to 
her  tail  port  of  discharge  in  the  West 
Indies.  Hodgson  v.  Glorer.  6  E.R.3I6 
14.  Policy  upon  the  freight  of  the  ship 
Stranger  at  and  from  London  to  Ja- 
mizica,  with  liberty  to  touch  at  Madeira 
and  discharge  av.d  take  goods  on  board 
there.    The  plaintiffs  had  agreed  by 
charter-party  that  the  ship  should  take 
iu  goods  at  London,  and  proceed  to 
Madeira,  and  there  deliver  such  part 
of  the  goods  ship|)ed  at  Londanns  their 
agent  should   direct,  and  receive  on 
board  wioe»  and  proceed  to  Jamaica 
and  there   deliver ;  and  the  freighter 
agreed  to  pay  135/.  in  full  for  freight 
during  the  whole  voyage  from  London 
to  Madeira,  and  from  thence  to  Ja^ 
maica,  such  freight  to  be  paitl  in  Ma- 
deira, on  delivery  of  the   goods  shi|)« 
|Kd  at  London  for  thai  place  by  Ala- 
dehra  wine  at  40/.  per  pipe  to  be  car- 
ried in  the  said  ship  to  Jamaica  free  of 
freight ;  tiie  ship  arrived  at  Madeira 
and  delivered  all  her  London  cargo, 
escept  33  casks  of  coals  which  the 
captain  kept  on  board  to  stiflen  the 
ship  ;  haviug  received  part  of  his  car- 
go for  Jamaica,  but  not  the  wine  to  be 
paid  for  freiglit,  a  gale  of  wiod  arising, 
the  captain  was  obliged  to  cut  his  ca- 
bles and  run  out  to  sea,  where  he  was 
captured ;  held,  that  the  plaintiff  was 
entitled  to  recover  for  a  total  loss. 

Atty  V.  Lindo.  N.  R.  236 

15.  Payment  of  money  into  court  to  the 

amount  of  a  partial  loss  upon  a  valued 

policy,  is  not  an  admission  of  a  total 

loss.  Rnckery. Palsgrave.  1W.P.T.41S 

VI 11.    Loss:  Average, 

1 .  The  owners  of  goo<is  injured  by  the 
act  of  shifting  the  goods  from  One  ship 
to  an«>ther,  do  not  preclude  them- 
selves from  recovering  a»i  avenige  loss 
Mri>ing  from  the  capture  of  that  other 
ship,  if  ihey  acted  for  the  benefit  of  all 
cf»ncfrntd. 
Pkntamour  v. Stajfles,  I T.  R. 6ll ,  w. 
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S*  Where  a  ship  is  oblige^l  t»  put  into 
port  fi»r  the  b^riefil  of  the  w{j.»le  con- 
cern, the  ch.triiea  of  loittiiiitr  and  im 
loa'J'ig  the  carj»o,  aM«1  takiii;:  cart*  of 
it,  and  th^  >%a.:<*s  aud  provisioasof  the 
woikmiMi  hi^'ed  for  the   repairs,   be 
come  grneral  aver  ge.        *2  T.  R.  408 

5.  Fi  eight  must  contribute  to  genernl 
average. '  2  T.  U.  408 

4.  Whee  a  ship  has  been  forced  by  a 
storm  to  enter  a  porl  in  order  to  re 
pair,  and  cannot  continue  her  voyage 
without  appannt  lisk  of  being  toht, 
the  wages  and  provisions  of  the  crew 
are  to  be  brought  inlo  an  average 
from  the  day  it  was  resolved  to  seek 
Burh  port  to  ihe  «lay  of  departure  from 
it,  wiih  all  the  charges  of  loading, 
and  every  other  r\;>ense  incurred  by 
thai  necessity.  So  said  in  JBtawes, 
and  seemt  lo  have  been  approved  hy 
Lord  Mansfield,  but  ne>er  deter- 
mined. 2T.R.  408,  414 

5.  If  an  armed  force  board  a  ^hip,  and 
take  part  of  the  cargo,  the  under- 
writers are  not  liable  on  a  count  stat- 
ing the  loss  to  be  by  a  seizure  hy 
people  to  the  plaint  ids  unkoowii :  for 
"  people"  in  the  policy  means  **  tht 
governing  power  of  the  country." 

Neahilt  v.- Lushington.  4  1l\  R.  783 

6.  Where,  after  a  seizure,  the  vessel 
was  stranded,  and  put  of  the  cargo 
(consisting  of  corn)  taken  by  the  mob 
at  their  own  price,  the  loss  cannot  be 
recovered,  as  for  a  general  average: 
but,  for  such  part  as  in  consequence 
of  the  stranding  was  damaged  and 
thrown  overboard,  the  insured  may 
recover  on  a  count  staling  the  loss  to 
be  by  stranding.  "4  T.  R.  783 

7.  If  «n  insurance  be  effected  on  fruit, 
and  the  policy  contain  the  usual  me- 
morandum '*  corn,  fruit,  &c.  warrant- 
ed free  from  average  unless  general, 
Or  the  ship  be  stranded,"  and  the  ship 
be  in  fact  stranded  in  the  course  of  the 
voyage,  the  underwriters  are  liable  for 
an  average  loss  arii»ing  from  Ihe  perils 
of  the  seas,  though  no  part  of  the  loss 
arise  from  the  act  of  stranding. 

Burnett  v.  Kensington,  7T.  R.  210 

8.  The  rule  by  which  to  calculate  a  par> 
tial  loss  on  a  policy  on  goods  by  rea- 
son of  sea  datnage,  is  the  difference 
between  the  respectiv/?  gross  proceeds 
of  the  same  goods  when  sound  and 
when  damaged,  anil  not  the  net  pro- 
ceeds: it  being  sct^ed  that  the  under- 
writer is  not  to  b^r  any  loss  from  fluc- 


tu'crtion  of  market  or  port  duties,  or 
charges  ai'ter  the  arrival  of  the  goods 
at  their  port  of  de^mation. 

Johnson  v.  Sheddon,  2  E.  R.  551 
9-  A  partial  loss  on  a  policy  00  1  oods 
by  reason  of  sea  damage,  is  to  be  caU 
culated  by  ascertaii.ing  the  difference 
hetweeu  the  respective  gro>8  proceeds 
of  the  same  good^  whrn  sound  and 
when  damagea,  and  not  ihe  net  pro- 
ceeds. Hurry  v.  The  R,  Exch,  Ass.  Co. 

3  B.  &  P.  308 

10.  The  rule  for  estimating  any  loss  of 
goods  insured  by  an  open  policy  is  to 
take  the  invoice  price  at.  the  lading 
port,  together  witii  the  premium  of  in- 
surance and  commission,  as  the  basis 
of  the  calculation  of  the  vaUie  of  the 
goods;  and  the  rule  for  estiu.ating  a 
partial  loss  in  the  like  case,  U  (the 
same  as  upon  a  valued  policy)  by  tak- 
ing the  proportional  difference  between 
the  selling  price  of  the  sound,  and  that 
of  the  damaged,  part  of  the  goods  at 
the  port  of  delivery,  and  applying  that 
proportion  (be  it  half,  a  quarter,  an 
eighth,  &c.)  with  relerence  to  such 
estimated  value  at  the  lading  p>rt» 
to  the  damaged  portion  of  the  goods. 

Usher  v.  Noble,  12  E.  R.  639 

11.  If  a  ship,  in  order  to  escape  from  a 
privateer,  carry  an  unusual  pre5is  of 
sail,  and  succeed  in  getting  away,  but 
sustain  damage  in  so  doing,  this  is  a 
particular,  not  a  general  average. 

Covington  v.  RobeHs,  2  N.  R.  378 

12.  If  an  insured  declare  upon  a  total 
loss  by  rapture,  and  after  proving  a 
capture  sliew  a  re-capture,  upon  which 
proceedings  were  had  in  an  adniiralty 
court,  he  cannot  recover  without  prov- 
ing the  proceedings  in  the  admiralty 
court  under  seal,  though  he  only  claim 
the  amount  of  the  loss  sustained  by 
the  salvage,  proceedings,  and  sale. 
Thellusson  6f  al.  v. Shedden.  2 N.R.228 

IX.  Policy,  subject  of:  Construction  of: 
and  Actions  on:  and  of  insurabU 
Interest. 

1.  Policies  of  insurance  are  to  be  con- 
strued by  the  same  rules  as  other  in- 
struments unless  where,  by  the  known 
usage  of  trade,  or  the  hke,  c£<tdia 
words  have  acquired  a  peculiar  sense 
distinct ftom their  ordinary  and  pipu- 
lar  sense. 

Robertson  v.  French,  4  E.  R.  330 

2.  According  to  25  G.  3.  c.  44.  the 
name  of  the  jMirf^  interested  must  have 
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been  inserted  in  a  policy  of  ii)Hur»nce, 
otherwise  he  c^uld  uol  recover  upon 
il.  Cox  V.  Pttfi'if,  1  T.  R.  46*4  : — 
(But  see  Stat  2b  G.  ci.  c.  ^'.  reptaling 
«5  G.  3.  c.  44.) 

3*  Coiumitksiouers appointed  by  the  crown 
under  the  authority  of  an  act  of  par- 
liament (35  G.  3.  c.  8«i.)  which  em- 
power them  *'  to  take  into  their  pos- 
session and  care  all  Dutch  ships  ami 
effects  detained  or  brought  into  the 
porta  of  Great  Britain,  and  to  nia- 
nage,  sell,  an<l  dispense  of  the  same  to 
the  best  advantage,  according  to  the 
instructions  they  shoul<l  receive  from 
his  MajeMy  and  his  Privy  Council/' 
may  insure  in  their  own  names  «uch 
ships  and  effects,  af^er  seizuic  abroad, 
and  while  they  are  in  transitu  to  tliis 
country. 
CrmijurdS^  at.  v.  Hunter.  8  T.  R.  1 3 

4.  A  count  stating  the  nature  of  their 
trust,  and  averring  the  interest  to  be 
in  themselves  as  cnnimissioners ;  and 
another  count  to  the  like  effect,  but 
with  an  avem-ei-t  "  that  the  sai<l  ships 
or  any  of  tliem  were  not  beIoii<cing  to 
his  Majesty  or  any  of  hU  sub,ccls," 
(with  a  view  to  stat.  19  G.  2.  c.  37 
^  1 .)  were  both  held  good  upon  de- 
murrer. 8  T.  R.  13 

5.  So  these  commissioners  were  held  to 
have  an  insurable  interest  iu  Lhitch 
ships  on  tht^ir  passage  to  this  countr}*, 
having  been  taken  by  a  captain  of  a 
British  man  of  war,  under  instructions 
from  the  admiralty  to  titl^e  all  ships 
and  cargoes  belonging  to  tiie  !»ubject!» 
of  the  United  States,  and  to  bring 
them  into  the  ports  of  this  kit  gdoni  to 
be  detained  provisionally. 

Luctna  v.  Cratifurd   3  B.  A:  P.  7o 

6\  Held  also  tliat  they  nii<;ht  recover  foi 
a  loss  upon  such  ships  by  {lertis  of  the 
sea,  though  the  loss  did  not  happen 
until aAeraproclamation had  issueit  for 
general  reprisals  against  the  jDufch  ib, 

7.  Commissioners  were  authorized,  by  a 
commission  granted  in  pursuance  of  a 
statute,  to  take  into  their  possession 
ships  and  goods  belonging  to  subjects 
of  the  United  Provinces,  which  had 
been  or  might  be  detained  in  or 
brought  into  tlie  ports  of  this  king- 
dom, and  to  manage,  sell,  and  dis|K>se 
of  the  same  to  the  best  advantage, 
iicc«>rdnig  to  such  instructions  as  the^ 
^honld  receive  from  the  king  in  couu- 
til ;  before  any  declaration  of  war 
i«gMin>t  the  United  ProvinceM,  ofie  of 
lus  majesty's  silups  took  several  Dutch 


East  Indiumen,  and  carried  them  inf# 
St.  Helena.  The  conuuis»ioaers,with 
the  assent  of  the  lords  of  the  trta^mry, 
insured  them  at  and  from  Sl»  Helena 
to  London.  War  was  soon  after  de- 
clared against  the  United  Pravmcta^ 
and  the  ships  were  finally  condemned 
as  prize  to  his  nrdjesiy,  **  as  having 
belonged,  when  taken,  to  subjects  of 
the  United  States,  since  become  ene- 
mies." U|>on  a  loss  hapi^ening,  the 
connnissioners  declared  on  the  policy, 
and  averred  the  interest  to  be  in  the 
king ;  and  held  that  the  action  will 
lay, 
Lucenav.CraufurdifaL  lW.P.T^25 

8.  After  a  proclamation  by  the  king  in 
council  to  detain  and  bring  into  port 
all  Danish  vessels,  a  hired /trmed  ship 
of  his  majesty  took  and  carried  into 
Lisbon  a  Danish  vessel,  and  sold  her 
caigo  there  towards  defraying  in  part 
the  expense  of  necessary  repairs,  but 
without  the  authority  of  a  court  of  ad^ 
miralty ;  and  afterwards  to«)k  in  a  car<* 
go  on  freight  for  England,  and  sailed 
on  the  3d  of  \ovenSer  from  Lisbon: 
on  which  day  hostilities  were  declared 
agaiust  Denmark  by  another  proclai- 
mation  of  the  king  in  ^council;  after 
which  an  insurance  was  made  m\  the 
ship  and  freight  by  order  and  on  ac- 
count of  tlie  capiors.  Held,  that  a  state** 
uient  in  a  case  reserved,  that  the  in* 
sunince  was  on  account  of  the  captors^ 
precluded  the  consideration  whether  » 
count  in  the  declaration  could  be  sus- 
tained, averting  the  interest  to  be  in 
the  crown,  and  tlie  insurance  to  be 
made  on  account  of  his  majesty ;  aud 
that  the  captors  had  no  insurable  inte- 
rest, as  they  could  claim  nothing  of 
right,  but  only  expratia  of  the  crown ; 
the  Dane  havuig  been  seized  and  de- 
tained before  any  declaration  of  war 
against  Dennwrk,  and  the  captors 
havuig  no  claim  to  prize  under  the 
prize  acts.  But  as  there  was  no  fraud 
in  the  captors  in  effecting  the  policy, 
nor  any  thing  illegal  in  the  voyage  or 
insurance  ;  held  that  the  assured  were 
entitled  to  recover  back  the  premium, 
which  had  not  been  paid  into  court. 
Routhv.  Thompson.  11  £.  R.428 

9-  At  common  law  a  person  might  have 
insured,  without  having  any  interest  in 
the  subject  insured.  8  T.  R.  13 

10.  And  the  stat.  19  G.  2.  c.  37*  which 
prohibits  such  an  insurance,  only  ap- 
plies to  *'  shi))s  belonging  to  his  majes- 
ty or  any  of  his  subjects."   8  T«  R.  19 
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1 1.  A  derlamtioR  on  a  policy  of  insiimrce 
on  ^foreis^  ship  need  not  ?.vpr  ^-Tiy  in- 
terest in  thr  assured  :  ti  oii|(b  tlxve  bo 
no  sMch  words  as  ••  interest  or  no  iiite 
rest"  in  the  polirv. 

Nantes  v.  Thfmpson.  2E.  R.  385 

12-  Qn,  Whether  if  no  inte  e^t  be  aver- 
red, it  is  not  sutficienl,  under  thi^  stat. 
IP  G.  2.  f.  37.  §  ^.,  to  state  that  the 
ship  was  foreign  when  the  policy  was 
under- writ  ten  ani  the  loss  happened, 
Without  statin?  the  ship  to  be  such 
when  the  risk  commenred. 

Kellner  v.  Le  M&mrier,  4  E.  R.  306 

13.  Captors  of  a  ship  se*ied  as  prize  n:ay 
insure  their  interest  therein. 

Boehm  Sr  ah  v.  Bell  8  T.  R.  1 54 

14.  A  prize  taken  by  the  n»vy  and  army 
coojointly  is  insurable,  on  account  of 
the  interest  of  the  captors,  under  the 
Stat.  45  G.  3.  c  7^.  §  3.  which  grants 

.   the  prize  so  taken  to  the  conjoint  cap- 
tors after  condemnation,  subject  only 
to  the  apportionment  of  the  crown  as 
to  the  respective  shares. 
Stirling,  Bt.  v.  Faus^han.  1 1  E.R.  Sip 

15.  Where  a  bill  of  laHing:  is  indorsed 
and  delivered,  but  the  intention  of  the 
parties  appears  to  have  been  only  to 
bind  the  net  proceeds  in  case  of  the 
arrival  of  the  firoods,  an  insurance  made 
on  account  of  the  indorser  after  i^uch 
indorsement  is  good. 

Hihbert  v.  Carter.  ^  T.  R.  745 

16.  A.  being  indebted  to  B,  without  any 
order  from  him,  consigns  goods  to  C. 
to  be  held  for  B.,  and  indorses  the  bill 
of  lading  to  C  J  resolved  that  J5.  had 

•   an  insurable  interest  in  the  goods  so 
consi$ne<l. 
1!  II  &•  ai.  V.  Secretan.  I  R.  &  P.  3 1 5 

17.  A.  bavins  coiii^igned  a  cargo  to  B 
auH  drawn  bills  on  him  to  the  amount 
of  it  in  favour  of  C.  his  general  agent, 
•ends  tliese  bilh,  toat^itier  with  the 
bills  of  JaHiiig,  to  C,  desiring  him  to 
transmit  tiieui  to  B.,  "  that  B.  may 
have  an  opportimity  of  insuring  :'* 
be  also  draws  a  bill  for  300/.  on  C, 
which  is  accepted ;  B.  refuses  to  take 
to  the  cargo  or  accept  the  bills  drawn 
on  him  ;  C  then  eflferts  a  policy  m'his 
own  name,  and  informs  A.  thereof, 

-  who  approves  of  his  conduct.  In  an 
nctton  by  C,  stating  himself  in  the 
first  count  to  be  the  agent  of  A„  and 
averring  interest  in  him ;  in  the  second 
averring  interest  in  himself:  held,  first, 
that  the  policy  was  eood  within  28 
C  3.  e.  56. ;  secondly,  that   C.  hud 


an  insurable  interest  to  the  amount  o^ 

30.')/. 

WofJff^aLv.Homcafttle.  1  B.&P.315 

1 8.  Two  partners  purchased  a  ship  under 
a  bill  of  sale  conformable  to  stat.  26 
G.  3.  r.  OO  ;  afterwards  they  took  in 
two  other  partners  but  there  was  no 
transfer  of  the  ship  to  them  jointly 
with  the  others;  held  that  the  four 
partners  had  not  <*ny  i<isurable  interest 
iu  the  freight  of  the  ship. 

Camdm  v.  Anderson.  5  T.  R.  709 

19.  The  right  of  fre  ght  results  from  the 
ritfht  of  ownershij) :  and  tii«se  four 
partners  hail  neither  a  le^^al  nor  an 
equitable  title  to  the  ship.  5  T.  R.  709 

20.  A  party  cannot  insure  a  hope  or  ex- 
pectHti'in,  not  hnving  any  interest  in 
the  subject  insured;  sembh. 

5  T.  R.  709 

21 .  The  profits  of  a  cargo  of  goods  may 
be  iiiMired. 

G7'/rnt  v.  Parkinson,  cited.  6  T.R.  483 

22.  A  sailor  cannot  in^iiire  either  his 
wages,  or  any  thing  that  he  is  to  re* 
ceive  at  the  end  of  the  voyage  in  lieu 
of  wages:  ^f .  ^.  slaves). 

IVebster  v.  De  Tastet.  7  T.  R.  157 
Nor  can  he  recover  the  vulue  of  snch 
thing  in  an  action  against  his  agent 
for  neglgence  in  not  procuring  sucb 
iusiirHiice.  ib, 

93.  The  profits  of  b  cargo  employed  in 
trade  on  the  coast  of  Africa  are  an  in^ 
surable  interest 

Barchy  v.  Cousins.  2  E.  R.  544 

24.  So  an  insurance  on  imaginary  profits 
from  Bourdeavx  to  Hambtirgh{yvhich 
was  explained  to  mean  the  profit  which 
a  cargo  of  indigo  belonging  to  the  as- 
sured would  produce  on  the  sale  there- 
of at  Hafnbtirffh,  if  it  arrived  safp)  was 
holden  good.  rIenricksmv.iMarsretson, 
B.  R.Mich  i77()  (cited)QE.H.^5^9,ns 

25.  An  insurance  on  the  **  coinmission, 
privileges/'  ^'c.  of  the  captain  of  a  ship 
in  the  African  traHe  is  legal. 

King  v.  Glover.  2  N.  R.  206 
26'.  Tlie  plaintiff  having  shipped  goods 
on  an  adventwre  to  St.  Peterstmr^h  on 
board  a  vessel  chartered  for  the  pur- 
pose, made  insurance  on  ship  and 
goods  in  the  couinion  printed  form  in 
blank  ;  and  by  a  written  memorandum 
in  the  policy  **  the  underwriters  agreed 
to  pay  a  total  loss  in  case  the  ship 
Anne  should  not  be  allowed  tiy  the 
Russian  government  to  discharue  her 
cargo  at  Sf.  Petersburgby  on  which 
voyage  the  vessel  had  then  sailed, 
chartered  by  the  plaint  iffs."  The  Coin 
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of  K.  B.  held  that  the  assured  were  en- 
titled to  rerover  upon  Ihis  \\o  icy  on  an 
alle^aticn  tiiat  tac  vessel  on  her  arrival 
at  St  l^^ursburgh,  ua*  nwl  allowed 
by  the  Russian  governmeut  to  dis- 
charge  her  cargo,  but  was  obliged  to 
retuni  back  with  it,  by  which  (he  value 
of  the  cargo  was  reduced  below  the 
amount  of  the  invoice  price  together 
mth  the  charges  paid  thereon,  mad  the 
premium  of  insurance ,  &c. 
Puller  t^  aL  v.  Glover.  12  E.  R.  124 

27-  l^  A,  aiid  B.  declare  upon  a  policy 
of  iQsii ranee,  antl  aver  that  thry  weie 
interested  until  and  at  the  time  of  the 
loss,  and  it  be  proved  that  C,  after 
the  poli<  y  was  effected,  but  before  the 
loss,  became  a  partner  with  A.  and  B. 
in  tlie  goods  iasured ;  it  seems  th;it 
the  variance  is  not  fatal,  for  the  aver 
ment  of  iLtenst  relates  to  the  time  of 
making  the  policy.  Perchardv,  Whit- 
mare.  G.  H.  Sitting  after  M.  1780. 
c^n-.  BuUer,  J.     52  B.  &  P.  155,  n. 

98*  And  it  seems  that  independently  e( 
that  cousideration,  the  variance  wouM 
be  immaterial,  for  in  a  declaration  on 
a  policy  of  in^urauce,  the  piaintiff 
averred  that  Messrs.  H.,  at  the  time 
of  effecting  the  policy,  and  at  the  lime 
of  the  loss,  weie  interested  in  the  cargo 
which  was  the  subject  of  the  insurance 
**  to  a  large  amount,  to  wit,  to  the 
amount  of  all  the  money  ever  insured 
thereon  ;*'  at  the  trial  it  ap|>eared, 
that  ptevious  to  effecting  the  policv 
Me^srs.  //.  had  admitted  another  mer- 
cantile house  to  a  joint  concern  in  the 
cargo  in<iured :  held  that  the  averment 
wai  suj>p<>rted  by  the  evidence. 

Page  V.  Fry.  2  B.  &  P.  40 
(And  see  2  B.  &..  P.  153.  lit.  PLEAD- 
ING U.) 

Jp.  A  policy  may  be  transferred,  and  an 
action  mantained  in  the  name  of  the 
as^^iguor.  1  T.  R.  20 

50.  If  a  ship  or  cargo  injured  be  taken 
and  condeinned  as  prize,  it  is  not  ne- 
cessary for  the  insured  to  make  any 
claim  or  appeal  before  they  call  on  the 
underwriters.  3  T.  R.  477 

31.  Where  a  ship  n-as  chartered  from 
A.  to  B.»  there  to  take  on  board  cer> 
tain  goods,  and  proceed  to  C.,  &r. 
for  which  the  owner  was  to  receive 
freight  at  so  much  per  ton,  a  policy  of 
insurance  00  such  freij^ht  was  held  t<» 
attach  from  the  sailing  of  tlie  ship 
^om  A. 

Thomfson  v,  Taylor.    6  T,  R.  478 


32.  Aliter,  if  the  freight  ha^  been  on 
goods,  and  the  In^s  hid  hippen^d  be- 
fore the  goods  were  on  boai<l. 

6  T.  R.  478 

33.  Where  a  ship  w.is  chartered  from  £#• 
to  D.  and  bdck  to  JL.,  and  after  deli« 
vcrins  -her  car^o  at  2>.  she  was  to 
be  provided  with  a  car^o  homewards 
at  the  current  freigh: :  he!d  that  an 
insurance  by  the  ow.^er  on  the  fr<  ight 
at  and  from  D.  to  L.  attached  whibt 
the  ^hip  lay  at  D.  delivi-ring  her  out- 
ward-bound cargo,  and  befoie  any 
of  her  homeward4>ound  cargo  was 
siiij^ped. 

Hamcastle  4  at.  v.  Suart.  7  E.  R.  400 

34.  Rice  is  not  com  within  the  meaning 
of  the  memorandum  of  a  policy  of  in- 
surance. 

Scott  v.  Bourdilhn.  2  N.  R.  213 

35.  An  averment  of  intercbt  at  the  time 
of  effectii.g  the  |>oIicy  is  immaterial, 
and  need  not  be  proved ;  it  is  suffi- 
cient if  the  plaintiff  be  interc'^ted  at 
the  commencement  of  the  risk. 

2  W.  P.  T.  237 

36.  An  American,  who  is  owner  of  a  ship 
only  ab  trustee,  and  would  uot  thereby 
be  entitled  tt>  ti>e  piiviltL^es  of  thei^aie- 
rican  flag  unHer  the  laws  of  h;s  own 
country,  has  a  sufhcient  interest  to 
maiiitain  an  action  on  a  policy. 

Rhind  V.  Wilkinson.  2  W.  P.  T.  237 

37.  Under  a  licence  to  A.  to  impoit  goods 
the  property  of  A.,  as  >pccitied  i.i  his 
bills  of  lading,  if  the  g'lods  be  con- 
eigned  to  others  with  particu'ur  bdts 
of  lading,  a  general  bill  of  lading 
signed  to  A.,  without  proof  of  some 
special  interest  in  A,  in  the  good^t,  will 
not  entitle  the  consignment  to  the  be^ 
nefit  of  the  licence.  ' 

Feise  V.  Waters.  2  W.  P.  T.  24S 

38.  Otherwise,  if  A.  had  had  a  special 
property  in  the  goods. 

2W.P,T,24a 

X.  Reassurance^ 

1.  Every  re-assurance  in  this  country, 
by  British  subjects  or  foreigners,  whc<t 
ther  on  British  or  foreign  ships,  is 
void,  by  Stat.  19  G.  2.  c.  37.  S'4-  «"'«« 
the  insurer  be  iusnlvent,  heroine  a 
bankrupt,  or  die.  Andree  \ .  Fletcher^ 
2  T.  R,  161 :  (and  see  Assumpsit 
VJ.  31, 33,) 
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XI.  Return  of  Premium, 
1.  The  insurer  on  freight  agreed  to  re- 
turn part  i)f  the  premium  "  if  the 
ship  sailed  with  convoy  and  arrived ;* 
held  that  the  insiire<l  were  entitled  to 
that  return,  the  ship  having  suited  with 
convoy  and  arrived,  thouj^h  she  had 
been  captured  and  re-captured,  and 
the  assured  had  been  ohligcd  to  pay 
for  salvage. 

Aguilar  v.  Rogers,  7  T.  R.  42 1 
5.  Pohcy  on  the  Ctres  **  at  and  from 
Oporto  to  Lynn,  with  liberty  to  touch 
at  any  ports  on  the  coast  of  Portugal 
to  join  convoy,  particularly  at  Lisbon^ 
at  12  guineas  per  cent,  to  return  six 
pounds  if  she  sail  with  convoy  from  ike 
coast  of  Portugal  and  arrive;"  the  Ce- 
res sailed  from  Oporto  with  a  sloop 
and  cutter  appointed  to  protect  the 
trade  of  that  place  to  Lisbon,  from 
whebce  it  was  to  proceed  with  the 
Lisbon  trade  under  a  larger  convoy  for 
England:  in  the  way  from  Oporto  to 
Lisbon  the  fleet  was  dispersed  by  a 
storm,  and  the  Ceres^  judging  for  the 
best,  run  for  England,  and  arrived  : 
held,  that  the  assured  was  entitled  to 
a  return  of  preniiunu 

Audley  v.  Dtiff,  2  B.  &  P.  1 1 1 

3.  So  where  the  words  were'**  if  she  de- 
part with  convoy  from  Portugal  and 
arriire."        Everard  v.  Hollinsr worth. 

2  B.  &  P.'lll,  n. 

4.  A  clause  in  a  ship  policy  at  and  from 
Lisbon  toCadizdnd  at  awd  from  (hence 
to  Flushing,  at  a  premium  of  20/.  pei 
eent,^  to  return  Si.  per  cent,,  if  (he  ship 
insured  sailed  with  convoy  from  Cadiz 
for  England,  and  2/.  percent,  more  for 
convoy  from  England  \o  Flushing,  or 
10/.  per  cent  if  with  convoy  for  the 
voyage,  and  arrived,  does  not  entitle 
the  assured  to  a  return  of  premium  of 
8/.  per  cent,  in  consequence  of  the 
ship's  arrival  merely  in  England  with 
convoy  from  Cadiz,  being  afterwards 
captured  before  her  arrival  at  Flushing: 
for  arrival  means  at  the  ultimate  port 
of  destination, 

Kellner  \,  Le  Mesurier.  4  E.  R.  3o6 

5.  Where  captors  of  a  ship,  seized  a^ 
prize,  insure  their  interest  therein,  they 
are  not  entitled  to  a  rr  turn  of  premi- 
um, though  it  be  afterwards  adjudged 
to  be  no  prize,  and  restitution  be 
awarded  to  the  owners  by  the  Court  of 
Admiralty. 

Boehm  ^  a/,  v.  Bell.  8  T.  R.  1 54 

C.  In  an  insurance  of  a  ship  at  and  from 

IfuU  to  Bilboa,  warranted  to  depart 


horn  England  w'^th  convoy,  the  voyages 
frum  Hull  to  Portsmouth  where  she 
meets  with  convoy,  and  from  thence 
to  Bilboa,  may  be  consir.'ered  as  dis- 
tinct ;  and  in  case  of  a  loss  between 
the  two  latter  places,  an  apportion-* 
ment  and  return  of  premium  may  be 
demuu'ied. 

Rothtcell  V.  Cooke.  1  B.  &  P.  172 

7.  The  premium  paid  on  an  iHeisai  in- 
surance to  cover  a  trading  with  an  ene- 
my, cannot  he  re«  overed  buck,  tl  ough 
the  underwriter  cannot  be  compelled 
to  make  good  the  loss. 

Vandyck  v.  Hewitt.  1  E  R.  JXJ 

8.  An  insurance  hviving  been  made  on 
goods  at  and  from  a  port  iu  Russia  to 
London,  by  an  agent  residing  hnre  for 
a  Russian  subjtrt abroad,  whith  insur- 
ance was  in  fact  made  af  er  the  com- 
mencement of  hostilities  by  Russia 
against  thii  country  but  before  the 
knowledge  of  it  h.  re,  and  after  the  ship 
had  sailed  and  been  seized  and  confis- 
cated ;  the  Court  of  K.  B.  held  that 
the  policy  was  void  in  its  inception  ; 
but  that  the  pgcnt  of  the  assuied  was 
entitled  to  a  return  of  the  premium 
paid  under  ignorance  of  (he  fact  of  such 
hostilities. 

OomS^al,  V.  Bruce.     12  E.  R.  225 

9.  A  foreigner  cannot  recover  back  the 
premium  paid  by  him  upon  a  policy 
of  insurance,  if  the  voyage  be  in  con- 
travention of  the  British  law^.  There- 
fore where  a  policy  was  effected  upon 
a  Danish  ship  at  and  from  Bengal 
(where  there  are  Danish  settlements) 
to  Copenhagen,  and  the  ship  loaded  at 
Calcutta  contrary  to  12  Car.*2.  c  18. 
§  1.  the  Court  of  (C.  P.)  held  the 
assured  was  not  entitled  to  recover 
back  the  premium,  even  though  it  ap- 
peared that  the  practice  of  loading  fo- 
reign sh'ps  at  Calcutta  had  prevailed 
for  a  length  of  ti^e,  and  had  been  au- 
thor'zed  by  act  of  p^irl lament  soon  after 
the  shipmeitt  in  qucsti^in. 

MoTick  V.  Abel.  2  B.  &  P.  3S 
(And  sec  post  XII.  7.) 

iO.  In  an  action  on  a  policy  of  insurance, 
with  a  count  for  money  had  and  re- 
ceived, if  the  defendant  pay  no  money 
ii:to  court,  but  es'ablish  as  a  defence 
that  the  risk  never  commenced,  the 
plaintiff  is  entii ted  to  a  ver<iictfor  the 
premium,  though  no  demand  of  pre- 
mium was  made  by  his  counsel  in 
opening  the  case» 

Pcnson  V.  Lee.  2  B,  &  P.  530 
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II.  The  broker  efTectinga  policy,  being 
the  coininon  H8[eiit  of  the  assured,  and 
oflhf  uuderwriier,  while  the  preiiiiuin 
r«*ii!aiiis  in  liis  hnuds  fitr  the  one  party, 
ftiid  the  poliry  for  ihc  other,  aitd  hnv- 
intl  received  notice  of  evt-nts  uluch 
ciiiiiled  the  a»sure«i  tOH  return  of  pre- 
mium before  action  broii»ht  by  the 
underwriter  to  recovi^r  the  full  pie- 
iiihiii»,  is  aut!iori/ed  to  dt-duct  Mich 
return,  an«l  only  to  pny  over  the  diiie* 
iience  lo  th<*  underv¥nler. 

Shee  V.  Clarkson  Sf  ah  1 2  E.  R.  50? 

Xn.  Void^  vacated t  or  ilkgaL 

J,  Qu. — How  far  polices  on  neutral 
property,  thoosh  bi»uiid  lo  an  enetny's 
port,  are  void  }  Gist  v.  Mnson.  1  T. 
K.  84.    (But  insurances  on  enemy's 

property  are  generally  unlawful. 

Jirandon  ▼.  Nfsbitt.  6  T.  R.  23 : 
BHstow  V.  Towers.  6  T.  R.  35.  And 
Ste  tit  A  LI  BN,  and  stats.  33  G.  3.  c.  '27- 

^4:  34  G.  3- e.7J)-^  17. 

9.  Where  a  certain  tradirg  with  an  alien 
m<iny  for  s|»ecie  atui  goods  to  he 
)iiciig'\  fiotn  the  enemy's  country, 
ill  his  bhips,  into  our  colonial  ports, 
was  licensed  by  the  king's  authority; 
the  Court  of  K.  R.  he:d  that  an  insur- 
ance on  the  enemy  B  ship,  as  well  as  on 
the  gtiods  and  specie  pi.t  oii  board  for 
the  bcHelit  of  the  British  subjects 
was  incideuthlly  legalized;  and  tlihtit 
WAS  coti)|>eteiU  for  the  British  ageut 
of  both  parties,  in  whose  name  (he  in- 
boninre  was  ejected,  to  sue  upon  the 
policy  in  ttuie  of  war;  the  trust  not 
contravening  any  rule  of  law  or  of 
public  t)oiicy,  and  tht-re  lH*iug  wo  |»er- 
sooal  di'^bility  in  the  plaintict' en  the 
record  to  sue. 

Kensington  v.  Tnglis,  R  E.  R.  V3 

3.  It  b  no  bmach  of  neutrality  for  a  neu- 
tral shiji  to  carry  enemy's  property 
frcMU  its  own  to  the  enemy's  country ; 
tlie  voyage  and  commerce  not  beinu 
uf  a  hostile  descriptinn,  nor  otherwi^* 
expressly  or  im|)iiedly  forbidden  by 
the  law  or  |>olicy  of  this  country; 
thongh  the  neutral  theiehy  subjects  his 
5hip  to  be  detained  and  carried  into  a 
Britirh  port  for  the  purpose  of  search : 
And  therefore  a  British  underwriter, 
after  condemnation  of  the  enemy's 
goods  found  on  board,  and  liberation 
of  the  ship  and  the  rest  of  the  cargo, 
IS  liable  to  the  neutral  owner  of  goods 
hisnied  in  the  same  ship,  whose  voyage 
was  80  interrupted  either  a  <  for  a  to- 
tal Irss  if  notice  of  mbandonment  u|)oii 


the  loss  of  the  voyage  be  given  in  rea- 
sonable time,  or  tor  an  average  loss, 
if  such  notice  be  given  out  of  lime. 

Barker  v.  Blakes.  p  E.  R.  2^5 

\.  Where  an  act,  |>rohibitinc  intercourse 
with  America,  then  in  a  state  of  rebel- 
lion, enabled  the  British  contmanders 
to  graiit  licen^s  in  a  certain  foim  to 
cany  ^Tovi-ions  to  places  in  America 
occupied  by  the  British ,  an«l  a  licence 
was  granted  wt  folUiwiiie  the  retpii* 
sitioris  <if  the  act,  it  was  li«»lden  void  ; 
and  consetjuently  the  trading  being 
illegal*  lt>e  gooJs  sent  under  the  li- 
cence coMJd  not  l>e  inMired. 
Vanharthals  v.  Halhed,  M.  31  G,  Z. 

I  E.  R  48r,  It. 

5.  As  the  king  cannot  licen  e  the  impor- 
tation of  enemy's  property  th*'  produce 
of  a  foreign  country  into  this  retim,  in 
neutral  ves<»els  contrary  to  the  naviga- 
tion laws,  a  license  in  fact  granted  for 
such  purpose  wiil  not  legalize  an  in- 
surant e  upon  the  profterty  so  impoited. 
And  if  a  policy  he  made  U|)Ou  the  sup- 
posed etficary  of  sich  a  licence  for  the 
purpose  of  niveriog  the  importation  of 
British  as  well  as  enemy's  prot»erty  in 
that  manner,  the  underwriters  cannot 
at  any  rate  recover  the  premiums  for 
more  than  the  amount  of  the  British 
interest  insured ;  the  assured  not  re- 
sisting their  claioi  to  that  extent. 
Shiffner  v.  Gofdon  Sr  at,  1 2  E.  R.  296 

6^.  If  a  license  be  obtained  from  the 
British  government  by  ^.  to  import 
from  an  enemy's  country  in  six  ships 
such  goods  a!«  should  be  specified  in 
his  bills  of  lading,  and  goods  be  ini- 
|M>rted  on  board  one  of  the  six  ships 
on  account  of  B.  C.  and  D,  to  whom 
several  bills  of  lading  are  sent  for  their 
respective  goods,  aiul  one  general  bill 
of  lading  for. the  whole  cargo  be  s^nt 
to  A.f  the  whole  cargo  will  be  pro- 
tected.    Defflis  V.  Parry.  3  B.  &  P.  3 

7*  A  license  iroin  the  king  to  T.  B.  to 
import  ill  neutrals,  from  an  enemy's 
country,  goods  being  the  property  ot 
T.  B.  cannot  be  assigned  so  as  to  au- 
thorize the  importation  of  goods  the 
property  of  the  assignee. 

Feise  V.  Thompson.  1  W.  P.  T.  121 

8.  The  slat.  47  G  3.  c.  2.  legalizes  from 
Sept  1 7»180(),  the  trading  to  any  plact-s 
which  then  were,  or  should  th^reafV*  r 
lie,  under  the  dominion  of  his  mHJe>ty. 
Buenos  Ayres  was  t^en  by  his  majes- 
ty's troops  in  the  preceding  year,  and 
retaken  on  the  )2th  August,  IA(6. 
Held   that  an  advent uic  to  Buenos 
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Ayreg,  commencing  in  the  first  week 
of  Sept,  1 806',  vi'jis  illfgal,  aud  the  j;o 
Ikv  c»n  it  voir*. 

fottJminv.  Andersen,  I  W.  P.T.^27 

9«  A  f»olicy  oil  a  forfigii  !>hip  must   be 

understood  as  roiitaitiing  anexcei'ti'  n 

of  all  captuie:)  made  by  the  autboiit^ 

of  r>ur  own  governnieut. 

Kdlner  v.  Le  Mehvrier.  4  E.R.  396 

10.  An  uiiderwritfr  on  French  properly 
in  time  of  peare  is  not  Jiabie  for  a  loss 
occasioned  by  capture  by  Ihe  kin^r's 
ships  during  hostilities  which  com- 
nienced  against  Great  Britain  and 
Franee  subsequent  to  the  policy  being 
eft'pcted,  and  terminated  prinr  to  tfie 
action  brou^'ht.  Gamba  Sf  ai, 

V.  Le  Menurier.  4  E.  R.  40; 

1 1 .  An  iiisvirance  on  goo<ls  from  Ijondon 
to  Bayonne  in  France, shipped  on  board 
a  neurral  ship  on  account  and  at  the 
risk  i>i  Frenchmen,  before  the  declara- 
tion of  hostilities  heXyttewGreat  Britain 
and  France,  but  exported  afterwards, 
cannot  be  euforced  against  the  under 
writers,  even  after  the  restoration  of 
peace,  to  recover  the  lo*.s  by  capture  of 
a  co-belligerent  (though  not  stated  to 
be  an  ally)  during  the  war.  For  ever> 
in!>urance  on  alien  property  by  a  BA- 
tish  subject  must  be  understood  with 
this  implied  exception,  that  it  shall  not 
extenrl  to  cover  any  loss  happening 
during  the  exi^ice  of  hostilities  be- 
tween the  respKtive  countries  of  the 
assured  and  the  assurer. 

Brmdon  v.  Curling.  4  E.  R.  410 
IC.  All  insurance  effected  in  Great  Bri- 
tain, on  a  French  ship  previous  to  the 
commencement  of  ho<<tilities  between 
Great  Britain  and  France,  does  not 
cover  a  loss  by  British  capture. 

Furtado  v  'llodgers.    3  B.  &  P.  1 9  ] 

13.  If  a  Swedish  ship  br  insured  at  and 
from  her  lodding  port  in  the  £ast  In- 
dies to  Gottenbnrgh,  and  part  of  the 
car^'o  be  laden  in  a  British  port  in  the 
East  Indies,  the  insured  cannot  recover, 
the  voyage  being  in  coulraventiou  of 
the  navigation  laws. 

Chalmers  v.  Bell.    3  B.  &  P.  604 
(And  see  ante  XI.  8.) 

14.  Where  a  policy  does  not  appear  on 
the  iace  of  it  to  be  illegal,  the  court 
%vill  not  grant  a  new  trial,  in  order  to 
let  the  defendant  into  proot  that  it  was 
so ;  but  he  should  have  shewn  it  on 
the  trial.  •  1  T.  R.  84 

15.  If  there  be  any  illegality  in  the  com- 
mencement of  an  integral  voyage,  and 
an  iusuruQce  Le  tffecled  ou  the  latter 


part  of  the  voyage,  which  taken  by 
Itself  would  be  legal,  yet  the  assured 
cannot  recover  on  the  policy. 

8T.  R  31;  4.5.  (i 

l6.  So  if  a  ship  he  i  sured  "  at  and  from 
'  A,  to  B.,**  and  thee  be  any  illegalhy 
in  the  t'athc  during  her  stay  at  A. 
the  as'^ured  cannot  recover  on  the  [h^ 
licv  fur  a  loss  huppening  between  A. 
and  B 
Bird  Sr  al.  v.  Appleton.  8  T.  R.  561 

17-  But  an  insurance  on  a  ship  for  a  par* 
ticuiar  voya«ie  is  legal,  thou<;h  slie  may 
have  done  some  act  in  a  former  voynge 
for  which  she  was  liable  to  seizure 
during  the  voyage  insured.  ib. 

18.  And  «>oods  may  be  insured  though 
purchastrd  with  the  proceids  of  a  for- 
mer illegal  cargr*.  ib, 

19-  Where  an  e:ubargnh»d  been  laid  on 
provisions  in  Irelandy  nnd  insurance  on 
such  provisions  from  thence,  laden  oit 
board  a  vcsncI  bound  to  an  enemy's 
port,  was  held  void.  Dalmady  v. 

Motteux,  U  Q(i  G.  3.  1  T.  R.  85, «. 

20,  The  Stat.  16*  G.  3.  r.  5.  which  sub- 
jected to  forfeiture  all  American  ships 
and  all  other  ships  trith  their  cargoes 
trading  to  any  part  of  the  colonies, 
does  not  extend  to  the  property  of 
Americaiis  on  board  any  other  ship  not 
trading  to  one  of  those  ports ;  so,  that 
an  insurance  on  the  property  of  Ame- 
ricans in  a  Ihitch  Mpfrom  Amsterdam 
to  St.  Eustatia  is  not  prohibited  bv 
that  act.  3T.R.477' 

21.  The  exclusive  right  of  trading  to  the 
East  Indies,  granted  to  the  East  India 
Company  by  stat.  9  cS:  10  H^.  3.  e.  44. 
has  never  been  put  an  end  to ;  and 
any  infringement  of  it  is  a  public 
wrong ;  and  though  such  parts  of  that 
act  an  inflicted  penalties,  ifc,  were  re- 
pealed by  Stat.  33  G.  3.  c.  52.,  and 
though  the  latter  act  says  that  no  acts 
or  parts  of  acts  thereby  repealed  >hall 
be  pleaded  or  set  up  in  bar  of  any  ac- 
tion, SfC.  it  is  competent  to  undcr- 
MTiters  who  have  subscribed  i>oiiciea 
on  ships  tracing  to  the  Elast  Indies  i>i 
contravention  of  the  statute  of  WUl. 
to  avail  themselves  of  the  illegality  of 
such  trading  in  an  action  brought  on 
tlie  pcdicies. 

Camden  v.  Anderson.  6  T.  R.  723 
(  *fiirmed  in  Cam.  Scac.  I  B.  <X:  P.  2/2) 
2'i.  Colonial  produce  cannot  legally  be 
8hipt>ed  from  the  British  West  Indies 
for  Gibraltar,  and  therefore  the  same 
cannot  be  insured  on  such  a  voyage. 
And  it  matters  not  ihut  purt  oV  the 


$80 


INSURANCE  XIL 


carjo^o  was  sbtpp^'d  at  one  of  the  West 


India  islands,  wh  liberty  to  exchange 
it  at  another  (which  would  have  been 
legal),  if  in  f«rt  it  were  not  exchanged, 
and  its  yitimate  destiiiatitai  was  Gib^ 
rattar.  Amt  the  ship  and  cargo  \h-\na 
los\  ofi Gibraltar,  though  the  assured 
could  not  recover,  yel  the  premium 
having  been  puid  upon  an  illegal  it:- 
surance  cannot  be  ncovered  hnck. 

Lubbock  V.  Potts.  7  E.  R.  449 

23.  li  the  ere  it  of  any  company  (except 
the  Royal  Exchange  Assuranct*  Com- 
pany and  the  London  Assurance  Com- 
pany) be  in  any  event  pledged  in  a 
contract  of  in*»urance,  the  contract  is 
void  by  stat.  6  G.  1.  c.  18.  §  1 2. 

7  T.  R.  .^41 

24.  Therefore  where  a  company  of  ships 
owners  engaged  to  ensure  each  other'> 
ships,  and  covenanted  $everalli/,  and 
not  jointly,  to  pay  a  certain  sum  in 
case  of  loss  in  prop6rtion  to  their  re- 
spective shares,  but  in  case  of  the  in- 
solvency of  any  one  of  the  members, 
all  the  others  were  to  be  responsible ; 
held  that  this  contract  was  void. 

Lees  \.  Smith.   7  T.  R.  338 

25.  Where  one  of  two  partners  under- 
writes policies  of  insurance  upon  ships, 
SfC.  in  his  own  name,  but  upon  their 
joint  account,  contrary  to  the  6  G.  1. 
c.  18.  §  12.,  no  action  can  be  main- 
thined  to  recover  the  premiums  upon 
such  policies  from  the  assured. 

Branton  v.  Taddj/.  I  W.  P.T.  6 

26.  Af\er  an  insurance  on  a  ship  on  a 
trading  voyage  the  assured  applied  to 
the  underwriters  for  leave  to  take  in 
gnus  and  a  letter  of  marque,  the  lat- 
ter of  which  was  positively  refused, 
notwithstanding  which  the  sh^p  bailed 
with  a  general  letter  of  marque  :  this 
vacated  !he  policy,  though  the  assured 
did  not  in  fact  make  use  of  the  letter 
of  marque  for  the  purpose  of  cruisin^, 
or  inteml  so  to  do,  but  merely  took 
it  on  board  for  the  puipose  of  cruising 
on  the  voyage  home. 

Denison  v.  ModigUani.    0  T.  R.  580 

27.  The  assured  upon  a  trading  voyage 
taking  out  a  letter  of  maniue  (but 
without  a  certificate  which  is  ncci-ssary 
to  its  valioitv)  unknown  to  the  under- 
wiiteis,  solely  with  a  vitw  to  encou- 
rage seamen  to  enter,  and  without 
any  intention  of  using  it  for  the  pur- 
pose of  cruising)  though  the  vessel  was 
armed  for  self  defence,  is  not  such 
an  allt^ ration  of  circumstauccs  as  wdl 
avoid  the  policy. 

Mossy. Byrom.    6T.R.379 


28.  And  if  the  eaptain,  contrary  to  the 


instructions  of  his  owner,  cruise  for 
and  take  a  prize,  and  the  vessel  be 
afterwards  lo>t  in  consequence  of  it, 
it  is  an  act  of  barratry;  although  the 
captain  lib^lled  the  prize  for  the  bene- 
fit of  his  owner  as  well  as  himself. 

6  T.  R.  379 

29.  A  policy  of  insurance  on  a  ship  on  a 
certain  commercial  voyage,   with  n/r 

'  without  letters  of  marque,  giving  leave 
to  the  assured  to  chess,  capture,  and 
man  prizes,  however  it  may  warrant 
him  in  weighing  anchor,  while  waiting 
at  a  place  in  tlie  course  of  the  com- 
mercial voyage  insured,  for  the  pur- 
pose of  chasing  an  enemy  who  had 
before  anchored  at  the  same  place  in 
sight  of  him,  and  was  then  endeavour- 
ing to  escape,  will  not  warrant  him, 
after  the  capture,  and  in  the  cours^e  of 
the  further  prosecution  of  the  voyage, 
in  shortening  sail  and  laying  to,  in  or- 
der to  let  the  prize  keep  up  with  him, 
for  the  purpose  of  protecting  her  as  a 
convoy  into  port,  in  order  to  have  her 
condemned:  though  such  port  were 
within  Ihe  voyage  insured. 
Lawrence  v.  Sydebotham.   6  E.  R.  45 

30.  Whether  an  insurance  of  a  ship  with 
or  without  letter  of  marque  upon  a  cer- 
tain voyage  and  conmiercial  adventure 
from  A.  to  B.,  enables  her  to  chase  for 
the  purpose  of  hostile  attack,  and  cap* 
lure  any  vessel  she  Blay  happen  to  des- 
cry in  the  course  of  the  voyage  in- 
sured, in  whatever  direction,  or  to  any 
limit,  and  whclher  known  at  the  com- 
mencement of  such  chasing  to  be  an 
enemy  or  not ;  or  whether  those  words 
are  to  be  confined  to  a  leave  to  employ 
force  only  for  the  purpose  of  defence 
(including  a  liberty  of  attack  and  chase 
only  as  far  as  they  may  be  fairly  sup^ 
posed  to  promote  ultimate  security) ; 
must,  in  the  absence  of  any  Itgal  de- 
cision as  to  their  construction,  depend 
upon  the  received  practice  and  known 
sense  of  commercial  men,  if  any  such 
received  practice  there  be  in  the  use 
of  them.  And  therefore  the  cause  was 
referred  to  another  trial  to  ascertain 
the  commercial  usage  and  practice  in 
that  respect.  But  at  any  rate  such 
words  do  not  appear  to  authorise  direct 
cruizing  out  of  the  course  of  the  voy- 
age in  search  of  prize. 

Parry. AndsrfOH.  6E.R.202 
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XIII.  Wurranfy  cr  Represmtaiian. 

1.  Whatever  U  written  in  the  margin  of 
a  policy  of  insumnce  is  a  warranty. 

lT.R.345 

i.  A  warranty  in  a  prilicy  of  insurance 
is  a  coi  dition ;  and  unless  it  be  per- 
formed there  b  no  contract. 

1  T.  R.  345 

5.  Diflference  between  a  representation 
and  a  warranty :  the  forimT  may  be 
iubstantiaUy,\he\nt\trmu»\  bettrictit/ 
complied  with. 

DtHaknv.  Hartley.   1T.R.S43 
[Affirmed  in  Cam  Scac.  2  T.  R.  1 86] 

4.  If  a  policy  of  insurance  fiora  fire  refer 
to  certain  printed  proposals,  the  pro 
posals  wilt  be  rotisidered  as  part  of  the 
policy.  Routledge  v.  Burreli  Bt.S^aL 
1  H.  B.  254:  HoodSral.  v.  Worsley, 
I  H.  B.  574 ;  and  Waraley  v.  Wood  (in 
error.)  6T.  R.  710 

(See  title  Covenant  II.  6.) 

#.  How  far  a   represcnta  ion   made  to' 
one  underwriter  on  a  policy  shall  be 
taken  to  extend  to  subsequent  u::der 
writers,  and  what  sha'l  be  evidence  of 
it.  Vide  Maraden  v.  Reid.  SE.  R.572 

0.  Goods  were  inttured  from  the  ladin/* 
of  thfm  on  board  the  ship  ''  lost  or 
not  lost/'  and  warranted  well  on  a 
particular  day;  the  ship  was  lost  on 
that  day  before  the  policy  was  under- 
written :  and  il  was  liolden  that  the 
underwriter  was  liable,  f  »r  the  war- 
ranty was  complied  with  by  the  ship's 
beii'g  safe  any  time  of  that  day. 
Biackhurst  v.  Cockeil.   3  T.  R. 360 

7*  A  policy  of  insurance  is  made  on  a 
ship,  on  a  voyage  from  A.  to  C,  war- 
ranted to  depart  wiih  convoy  far  the 
voyage.  The  convoy  appointed  U  to 
J?.»  a  port  in  the  course,  and  near  to 
C  Tins  is  a  compliance  with  the 
warranty*  and  the  underwriters  are 
liable,  the  ship  being  captured  in  the 
paisaj^e  from  B.  to  C. 

D*EgHinov.BemckiB.  2H.B.551 

i.  The  term  convoy  in  a  policy  means 
such  a  convoy  as  shall  be  appointed 
by  government.  2  H.  B.  551 

9*  If  goo<ls  be  insured  from  A.  to  B.  in 
a  neutral  ship^  it  is  sutiinent  to  charge 
the  underwriters  that  the  ship  was  neu- 
tral when  she  nailed^  though  hostilities 
commence  during  her  voyage. 

Ty$on  V.  Gumey.   3  T  R.  477 

10.  But  the  ship  i^iust  not  forfeit  its  neu- 
tiality  by  the  misconduct  of  the  parties 
UL  boird  %  T.  ft.  234 


11.  A  wtfrmnfy  of  Detnkh  property 
f^Z>eiiiiu»*Arbeiiigthena  neutral  power) 
in  H  policy  of  insurance  on  ship  and 
goods,  was  holden  to  be  ronclusively 
disproved  by  a  sentence  of  a  Court  of 
Adnur'tlty,  condemning  the  ship  and 
cargo,  because  ihe  master  and  crew  hud 
broKen  their  neutTrtliy  in  the  cour:»e  of 
the  voyage  in<iuiid»  by  forcibly  re>cu* 
ing  the  ship,  which  h.id  been  seized 
and  carried  into  ort  by  a  beliigerent 
power  for  the  purpose  of  seart  h    Gur^ 

7'els  Sf  al.  V.  Kensington.  8  T.  R.  230 

12.  Any  fo:-feiture  of  neutrality,  by  the 
wilhd  act  of  the  assured,  or  of  the 
master,  &c.  af\er  the  comntencement 
of  the  VDyage  insured,  is  a  breach  of 
sui  h  a  warranty.  8  T.  R.  230 

13.  A  warranty  in  a  policy  of  insurance 
that  the  ship  is  American  propeity» 
means  that  the  ship  is  entitled  to  all 
the  privileges  of  an  American  flag ; 
(which  is  required  by  treaty  between 
France  and  America)  tlie  warranty  is 
not  complied  with,  and  the  assured 
cannot  recover  against  the  underwriter; 
though  in  fact  the  ship  suffer  no  incon* 
venience  in  the  voyage  from  the  want 
of  the  passport. 

Rich  y.  Parker.   7  T.  R.  705 

14.  Goods  being  insured  on  board  a  ship 
which  was  in  fact  an  American,  but  not 
mentioned  as  being  such  at  the  time 
of  the  policy  subscribed,  though  the 
broker  had  before  said  she  was  an 
^mmcffn  when  the  slip  was  subiicribed^ 
but  the  insurance  being  ultimately  ef- 
fected on  her  generally  by  her  name  i 
held  that  she  need  not  be  documented 
as  an  American,  and  iherefore,  in  case 
of  a  capture  and  condemnation  by  a 
foreign  power  for  want  of  the  docit- 
tnents  required  by  treaty  between  that 
state  and  her  own,  the  owners  of  the 
goods  were  entaled  to  recover  against 
the  underwriters. 

Dan  son  4*  al.  v.  Atty.   7  £•  R«  36r 

15.  An  assured  upon  an  American  hhip 
and  cargo,  provided  with  such  a  |»ass* 
port  as  is  required  by  the  treaty  be- 
tween America  and  France^  and  with 
all  other  usual  American  papers  and 
documents,  isentitlcdto  recover  against 
an  underwriter  of  a  policy  on  »uch  ship 
and  good-*,  in  case  of  a  capture  by  a 
French  privateer,  notwithstandmg  a 
sentence  of  condemnation  of  the  same 
as  lawful  prize  by  a  French  C«»urt  of 
Admiralty;  such  sentence  proceeding 
on  the  ground  of  a  breach  of  French 

to 
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ordinance^  requiring  i;erlain  particu-jCO.  But  where  a  ship  Wi^rrantcd  neutral 


lars  to  be  observed  in  respect  of  the 
ship  docunieuts  bt^yond  what  was  ac- 
cessary by  the  Ireatv, 

Price  V.  J5f //.    1  E.  R.  663 

16.  Qw.  Whether  if  a  ship  be  not  war- 
ranted of  any  par)icu'ar  country,  there 
be  an  implied  warraniy  in  a  policy  nf 
insurance  (hat  she  shall  be  pioperty 
documented  accord iuc;  to  the  laws  of 
that  country,  and  hor  particular  trea 
ties  with  foreign  states.  ib. 

17.  The  25lh  arlicle  of  the  treaty  of 
February,  1778,  between  France  ZTki\ 
America^  which  requires  I  he  vessels  of 
the  two  allies,  in  case  either  is  at  Wjir, 
to  be  furnished  with  a  passport  express- 
ing (inter  alia)  the  place  of  liabitation 
of  the  commander  of  the  vessel,  is  not 
complied  with  by  a  passport,  granting 
leave  to  G.  Z>.  commander  of  the  ship 
called  the  M.  V.  of  the  town  of  P.,  of 
the  burden  of,  &c.  such  description  of 
place  being  applicable  only  to  the  ship, 
and  therefore  the  plaintiff  was  holden 
not  entitled  to  recover  upon  a  policy 
of  insurance  on  sucb  ship,  warranted 
American,vv\uch  had  been  captured  by 
the  French,  and  condemned  sis  prize. 

Baring  v.  Chrhtie.    5  E.  R.  35)8 

18.  In  an  action  on  u  policy  of  insurance 
on  good •» warranted -^mmffln  on  bi»ard 
a  ship  fioni  London  to  Virginia,  a  •sen- 
tence of  a  fortigri  court,  wh:cli  after 
reciting  Ihat  "  forasmuch  as  the  true 
destination  of  I  he  vessel  \\fl%  for  Ihe 
English  islands,  having  boen  hired  and 
loaded  at  London^  and  having  on  boani 
eighty  barrels  of  gnnpowder,*'  declare^ 
the  ship  and  caigo  a  good  priz'.',  is 
not  conclusivf  evidence  against  a  war- 
ranty of  n«  utrality  ;  bet  an.^e  the  spe- 
cial grotmds  assigtied  for  the  sentence, 
do  not  necf^s^arily  had  to  such  conclu- 
sion.      Caheti  v.  Bovill.  7  T.  R.  5Q3 

19.  Ry  the  St  nlence  of  a  French  Co.irt 
of  Admiiaity,  it  ap)>earrd  that  thesh>p 
insured,  ivarrcnfcd  American,  had  b'  en 
coixtcuiue  I  a*?  en  niy's  [iroputy  for 
want*  t"h  taug  on  bo.irtl  a  rCle  d'tqui- 
pnfi;e  or*  li-f  of  tlir  ( r»  w,  such  as  is  re- 
quired In  u  nuuii.et>r 'inanred* /rf/w/»f, 
aiid  af'j'rigod  by  liie  r«.urt  'her*  to  be! 


Wrts  condemned  as  prize  by  a  French 
Court  of  Admiralty,  and  a  Court  of 
appeal  after w.uds  reveised  such  s«n- 
-  tcnce,  but  refu  ed  l(»  give  daiuijgt «»  or 
costs  on  account  of  the  ruuster.roU  nol 
expressing  the  plare  of  nativity  of  the 
rrew  accordiitg  to  an  ordmance  of 
France^  and  it  was  proved  that  the 
ship  was  olhcrwi^^e  pro|ierly  docu- 
niented  ai  a  ueutrnl :  the  Court  of 
C.  P.  held  that  the  assured  mia;ht  re- 
cover for  the  detention,  notwithstand- 
ing such  refusal  .of  the  court  of  appeal 
to  allow  damages  or  costs. 

Siffkais.Lft.    2N.R.484I 

^1.  A  sentence  of  a  foreign  Court  of 
Admiralty  is  only  conclusive  here,  in  an 
action  on  a  policy  of  insurance,  as  to 
the  express  ground  of  the  sentence, 
but  not  as  to  any  of  the  premises  (no- 
ticed in  the  consideratory  part  of  the 
sentence)  that  Jed  to  the  adjudication. 
Christie  v.  Secretan.    8  T.  R.  19« 

22.  A  sentence  of  condemnation  by  a 
French  court  sitting  in  Spain,  of  a 
prize  takrn  by  a  French  privateer  and 
carried  in  there  (Spain  Inking  then  a 
belligerent  ally  of  France  in  ihe  yrar 
against  Great  Britain)  is  valid;  and 
such  condemnation,  proceeding  on  the 
ground  of  ihe  property  being  enemys, 
and  British,  is  conclusive  in  an  action 
on  a  policy  agaiust  the  underwriter  by 
the  assured  who  had  insured  it  as 
Danish,  which  in  fa«  it  was,  Denmark 
being  then  ?:<?«/?  a/. 

Odd f/ V.  Bovill.    2E.  R.  473 

:3.  Where  a  foreign  Court  of  Prize  pro- 
fes>es  to  condemn  a  ship  and  c.irgo  on 
the  ground  of  an  infraction  of  treaty 
in  not  being  properly  documented,  »5cc. 
as  retjuired  by  the  treaty  bttwcen  the 
captors  and  captured ;  such  sentence  is 
/ro^cIu'^ive  it»  onr  courts  agaiivt  aivar" 
ranty  of  nnutraUty  of  such  ship  and 
cargo  in  an  action  upon  a  policy  of 
insurance  against  the  underwriter ;  al- 
tho*ii;h  mfertuces  were  drawn  in  such 
sen'enct'  from  fjr  pirte  ordinances  in 
aid  of  the  conclusi<i:<  of  such  infraction 
of  t  re  c'  t  y .  Bu  ring  v .  Th e  Royal  jEx- 
chfi  nge  Assurance  Company,  6  E. R  .09 


re<|uisne   \vtliln   l!ie  ni 'iniug  of  the's^.  A  senteiice   of  a    f»rcign   Cour-    of 

Prize  is  ronclus'vc  evidence  in  an  a<  tion 
'up'»n  ap«*!«ry  of  insur  nie  uaiu  every 
m.  M«  r  witnu.  the  jnria  ;icti«  n  of  *ueh 
c«>  If  u'l'oi  >\l'icli  it  h^s  profess* •<  to^ 
dcc'f'e.  Tt  rtlof'  v. h tie  a  Danish 
b\\\[i,  warranli'd  nculral,' wdh  capti^^d 


*<  treaty   <>f  conrM-T- e   be?\ve  n  France 
an'  America;  (1.  Id   Ut  be   roi«clu'Jv» 
•■  ev'do  cp  .'!:r!n.>t  Jh,  '.van   n  y -d' 
*  tr.i!  ty,  1:1  a 


ti  >it  o 
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by  a  French  ship  of  war  (Denmark 
biMii*:  at  peace  with  France)^  and  the 
court  in  which  she  was  libelled  hs prize, 
professinsr  to  consider  that  ihe  built  of 
the  vessel  was  unknowfiy  that  she  was 
Mold  tea  neutral it\ih\e,cX  onlt/  since  Ihe 
declaration  of  war,  that  the  bill  of  sale 
does  not  mention  her  place  of  built,  or 
ber  orls^nal  ow}ier,  that  the  mate  and 
third  officer  were  naturalized  Danes 
only  sincf;  the  dtclaratinn  of  war,  and 
that  the  greater  part  of  Ihe  crew  were 
suhjects  of  hostile  powers,  condemned 
'  the  ship  as  good  and  lawful  prize ;  such 
condemnation  is  conclusive  against  the 
warranty  of  neui ratify  in  an  action  on 
the  policy  a;jiiinst  the  underwriter. 
And  no  evidence  can  be  received  to 
falsify  ihe  facts  afTiimed  by  such  sen 
lence,  nor  to  shew  that  the  conclusion 
wa<  unfounded  :  although  the  sentence 
proceeded  to  ri'fer  to  certain  ordi- 
nances of  France,  containing  rules  to 
direct  the  judgment  of  its  courts  in 
the  consideration  of  the  question  of 
neutrality ;  by  which  rules  the  Prize 
Court  appeared  to  have  regulated  their 
judgujent  i)  the  conclusion  they  ha<i 
drawn.  BoUonwGladstone,  5E,Rl55 

25.  Polity  of  iiisin-ance  on  hpard  the  Ca 
iherine,  an  American yi^^sfA,  After  thv 
policy  was  cftVcted,  doubts  having 
arisen,  whether  the  policy  contained  a 
'warranty,  the  untlerwriters  signed  an 
agrt^enient,  that  in  case  of  capture  or 
seizure,lhea«isured,  before  ihey  claimed 
for  a  loss,  must  produce  proofs  of  the 
ship  being  American  bottom,  and  by 
bills  of  lading  shew  that  the  cargo  had 
been  shipped  on  account  and  risk  of 
A.  B.,  upon  which  they  would  settle 
by  granting  bi'l^  ut  fimr  mouths  for  the 
amount  of  th«  ir  s!ibscriptious,  in  full 
dependance  that  the  insured  would  use 
their  best  endeavours  to  recover  the 
property  as  for  account  of  the  ship- 
pers ;  held,  that  on  proof  being  pro- 
duced that  the  ship  was  Amencan  bot- 
tom, and  the  cargo  shewn  by  bills  of 
lading  to  have  been  shipped  on  account 
and  risk  vf  A,  B.,  the  assured  were  en- 
tilled  to  recover,  on  a  loss  of  capture, 
notwithstanding  the  production  by  thi 
underwriters  of  any  French  sentence 
of  condemnation  to  falsify  the  war- 
ranty. Lothian  v.  Henderson, 

3  B.  &  P.  499 

3o.  A  sentence  of  condemnation  in  a 
French  Court  of  Admiralty,  is  admis- 
sible cvide;iceiu  an  action  Lciebttween 


the  assured  and  underwriters  of  a  policy 
of  itisnrauce  containing  a  warrantry  of 
neutrality.  ib, 

Q7^  It  tei  ms  that  the  sentence  of  a  fo- 
reign Court  of  Admiralty,  conHemn- 
iurr  a  shi')  warranted  neutral,  io  which 
the  consideration  leading  to  the  judg« 
nient  proceeds  on  the  wunt  of  a  docu- 
ment not  required  by  the  law  of  na- 
tions, but  whicli  adjudges  "  lawful 
prize  all  the  goods  and  effects  which 
compose  the  cargo  of  the  said  ship, 
since  the  whole,  owing  to  the  captain 
not  being  provided  with  proj.er  and 
regular  dispatches  and  papers,  is  to  be 
deemed  the  property  Qf  the  enemies  of 
the  French  republic,"  is  conclusive 
evidence  againbl  the  warranty  of  nen-- 
trality.  i^'. 

28.  Policy  of  insurance  on  a  ship  war- 
ranted American,  To  negative  this 
warranty,  a  sentence  of  coudemnatioa 
of  a  French  couit  at  St»  Dotningo  was 
given  in  evidence,  wh'ch  began  thus : 
"  condemnation  of  the  English  ship 
Mount  Veiiwn,  Extracted  from  the 
books  of  the  office  of  the  Provisi6nal 
Tribunal  respecting  prizes  established 
at  St,  Domingo,  We,  F,  P.,  judges," 
^c;  and  after  staling  the  circum- 
stances of  papers  .having  been  thrown 
overboard,  the  caplaiu  and  supercargo 
having  abandoned  the  ship,  the  captain 
being  a  Portuguese,  without  a  certifi- 
cate of  his  naturalization,  and  the 
United  States,  in  their  last  treaty  with. 
England,  havmg  suffered  to  be  added 
to  the  articles  which  had  before  been 
considered  as  contraband  of  war,  slaves, 
&c.  were  sufHcient  motives  to  condemn 
the  said  ship,  condemned  the  same  ar 
property  belonging  to  the  captor: 
held  that  this  sentence  was  conclusive 
evidence  that  the  ship  was  not  Ameri^ 
can.     Baring  y.  Clagett.  3P.&P.'20l 

29-  Qu,  Whether,  if  a  ship  be  warranted 
American,  the  assured  does  thereby  un* 
dertake  tliat  she  shall  be  owned  and 
navigated  according  to  ail  the  regula* 
tions  of  Ihe  /American  navigation  act  ?  t&. 

30.  A  warranty  of  neutrality  is  not  faUyr 
fied  by  a  sentence  of  a  foreign  Court 
of  Admiralty  condemning  a  ship  for 
naxigatiug  contrary  to  the  ordinances 
of  that  belligerent  state,  to  which  thfu 
neutral  country  had  not  absented. 

Pollard  ^  ol  v.  Bell.    3  T.  R .  4  34  : 
Bird  V.  Applet^n,    8  T.  R.  662. 

31.  Sailing  orders  are  necessary  to  th« 
performance  of  a  warranty  to  deparl 
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with  convoy,  unless  particular  circum* 
stances  exempt  the  insured  from  th»t 
rule.    IVebb  v.  Thompson.  I  B.  &  P.  5 

$Q.  A  warranty  to  depart  with  convoy 
is  not  complied  with,  unless  sailing  in- 

•  striictions  be  obtained  before  the  ship 
leaves  the  place  of  rendezvous,  if  by 
due  dil'g^'nce  of  the  master  tiiey  can 
be  obtained. 

Andenanv.PUeher.   2B.&P.  l64 

d3.  Where  a  \xA\ry  described  I  he  insu- 
raace  to  be  on  goods  on  board  the  ship 
«<  called  The  Ammcen  Ship  Presi- 
dent:" this  was  taken  to  be  all  name  of 
the  ship,  and  not  a  warrantif  of  her 
being  ao  Amerkan  ship  called  TTkrPre- 
mient.  And  where  the  poliry,  nAer 
,  such  name  had  the  words,  **  or  ht^ 
whatever  other  meme  the  same  ship 
shemtd  he  e&Ued/'  it  was  holden  to  be 
no  variance  that  the  real  name  of  the 
ship  V9%:s  The  President :  the  identity 
of  the  ship  meant  to  be  insured  with 
that  name  being  proved. 
Jjs  Meenrier  v.  Vamghan.  6  E.  R.  3S? 

34.  S.  P.  Hall  V.  MJineux,  Guildhall, 
1744,  for.  LeeC.  J.  (died)  6E.R.383 

35.  A  ship  being  insured  at  and  from 
5'ifrtiiaai,  and  all  or  any  of  the  West 
India  islands,  to  London:  a  warranty 
to  s»il  on  or  before  the  1st  ofAugmt, 
h  satisfied  by  the  ship  sailing  from 
Surinanh  ber  hut  port  of  lading, 
before  the  Ist  of  August,  and  going 
into  Tortala  on  the  4thy  lo  seek  con- 
voy* though  she  did  not  sail  from 
Toritda.  which  is  one  of  the  West 
India  islands,  direct  for  London,  till 
afterwards. 

Wrirhtv.  Shfifner.  11E.R.  515 
jS6.  If  a  ship  be  wan  anted  free  of  cap- 
ture or  seisure  in  port  or  ports,  a  cap- 
ture by  an  eneiny's  ship  while  the 
vessel  insured  is  lymgin  an  open  road, 
.  outside  of  an  hai hour,  is  not  within 
the  warranty. 

Brown  v.  Tiamey.   I  W.  P.  T.  51? 

XIV.  Lives:  Lteurance  on. 

1.  Insurance  on  a  life  for  a  year,  if  the 
person  die  al\er  the  expiration  of  it, 
though  iu  consequence  of  a  mortal 
wound  received  before^  the  insurer  is 
discharged.  i  T.  R.  260 

JL  A  ct  editor  may  insure  the  life  of  his 
debtor  to  llie  e&tent  of  his  debt ;  but 
such  a  contract  is  substantially  a  con- 
tract of  indemnity  against  the  life  of 
the  debtor;  and  therefore,  if,  after 
the  death  of  the  debtor^  hh  executois 
paj  the  debt  to  such  iiisuriiig  creditor^ 
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the  latter  cannot  afterwards  recover 
upon  the  policy :  although  the  debtor 
died  insolvent,  and  the  executors  were 
furnished  with  the  nieauB  of  i^ayment 
by  a  third  person. 

Godsall  y.  Boldero.   9E.R.72 

INTEREST. 

1 .  Where  a  bill  indorsed  over  is  not  duly 
paid,  the  indorsee  mny  charge  the 
indorser  with  interest,  exchanji:e,  and 
other  iucideiitui  expenses  bevond  the 
amount  of  .i/.  percent,  if  such  rhHrgea 
are  reasonable,  warranted  by  usage,  and 
not  made  a  c<dour  of  for  usury. 

Aurioly.  Thomas.  ^T.  R.59 

2.  Upon  a  motion  to  refer  it  to  the  mas* 
ter  to  com|)ute  principal,  interest  and 
cosb  npon  a  bill  of  exchange  drawn 
in  Scotland  upon  and  accepted  by  the 
defendant  in  England:  the  court  will 
not  direct  the  master  to  allow  re* 
exchange. 

Ni^der  v.  Schneider.    1 2  £.  R.  490 

3.  The  charge  of  10«. /Mr  pagoda  on  n 
bill  returned  protected  from  kuUm  is 
not  excessive,  though  it  was  taken  in 
payment  here  at  the  rate  of  6a.  6d» 
per  pagoda.  2  T.  R.  59 

4.  A  bond  is  given  by  A.,  B»,  and  C.» 
to  iD.,  reciting  <*  that  A.  having  re- 
ceived from  D.  a  certain  sum  of  money 
in  the  Eaet  Indies,  had  drawn  bills  of 
exchange  there  payable  to  D.  on  a 
house  in  England^  and  that  the  obli- 
gors had  agreed  with  jD.  that,  if  the 
bills  should  not  be  accepted  and  paid* 
they  would  pay  the  amount  thereof* 
witli  interest,  from  the  day  rf  their  re* 
epecUve  dates,  by  way  of  penalty  ;*  with 
a  condition  to  be  void  if  the  bills 
should  be  accepted  and  paid  accord- 
ing to  the  tenor  thereof.  On  non- 
payment of  the  bills,  D.  is  entitled  to 
recover  no  more  than  the  amount  of 
them  with  interest  frvm  the  time  ef 
their  becoming  due. 

Orr  V.  Chmrchill.    1  H.  B.KT 

5.  In  debt  upon  recognizance,  bail  in 
error  in  the  Exchequer  Chamber  are 
not  liable  to  pay  interest  on  the  judg- 
ment between  the  signing  of  the  judg- 
ment in  B.  R.,  and  the  affirmance  of 
it  in  Cam,  Scac, 

FrUh  and  Lermx.  2  T.  R.  57 

6.  But  when  the  judgment  is  affirmedt 
it  then  becomes  the  debt  of  the  bail; 
and  if  an  action  be  brought  against 
them  on  tiiat  judgment,  the  jury  may 
give  interest  as  damages  for  the  deten- 
tion of  the  debt,  2  T.  R.  Sf 
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7*  And  if  an  action  of  debt  be  brought 
on  a  judgment,  which  was  affirmeii 
in  error,  againsl  the  party  himself,  the 
jury  by  way  of  damages  may  give  in- 
terest upon  the  sum  recovered  by  the 
judgment  from  the  time  of  signing  it, 
Habere  by  the  practice  of  the  court  in 
which  error  is  brought  such  interest  is 
Dot  allowed  in  costs  upon  the  aiHrro- 
BQce.  Entmakv.Shepherd.2T.R.7S 

8.  The  court  will  not  direct  the  master 
to  include  interest  in  the  costs  to  be 
tased  on  nonprossing  a  writ  of  error 
fetuMable  in  parliament  for  want  of 
transcribing. 

Cummngv.  Hmtfarth.  2T.R.58 

^  In  trover  for  bills  of  excluinge,  the 
Court  of  Eachcquer-Chamber,  allowed 
interest  from  the  date  of  the  final 
judgment  upon  all  such  bilb  as  had 
been  received  before  the  judgment, 
and  upon  all  such  as  had  been  received 
afterwards  from  the  tune  of  the  re« 
ceipt.      Atkins  S^al.  v.  Wheeler  ^  al. 

(in  error.)  2  N.  R.  205 

10.  Upon  affirmance  of  a  judgment  for  the 
plaintiff  in  an  action  for  not  perform- 
ing a  contract  the  ExcbeqoerChamber 
mused  to  aliow  interest. 

JBriMtm  Sp  al.  v.  Waddtmgtan  Sf  al 
^  (m  error.}  2  N.  R.  36o 

11.  Debt  will  lie  for  interest  o^  money ; 
Semb.Herrieev.Jamieeon.  5T.R.563 

IS.  In  an  action  for  money  had  and  rt* 
ceivedt  the  plaintiff  can  recover  only 
the  net  sum  received,  without  interest. 
Walker  r.  CoMUUe.  1  B.  &  P.  306 
Timwfufai  V.  RiHubtf .  2B.&P.46/ 
(And  see  2  B.  &  P.  467.  tit.  WAOBft.) 

13.  Proceedinp  on  a  tingle  bond  were 
stayed  by  the  Coort  of  C.  P.  on  pay- 
tneiit  by  the  obNisor  of  principal  and 
costs  widioutint<f rest  jBmmr  v.Pag;c> 
(See  Bond  IV.)  1  B.  &  P.  337 

14.  In  assumpsit  for  work  and  labour 
fend  money  paid,  the  jury  may  in  their 
verdiet  calculate  interest  on  the  money 
really  advanced,  but  not  on  the  da* 
mages  for  the  work  and  kiboiir. 

TVelaumey  v.  Tkwmae.   I  H.  B.  303 

15.  Where  the  defrndant,  by  a  note  in 
writing  undertook  to  be  answerable  for 
goods  to  be  furnished  to  a  third  per- 
son ;  the  note  !>peafying  the  tim<;  of 
credit  to  be  allowed  the  vendor,  was 
held  to  be  entitled  to  interest  on  the 
price  from  the  expiratiim  of  that  time. 

Mmmtford  ^.  WUlee.   B.  &  P.  337 

16.  Execution  cannot  be  taken  out  for 
interest  upon  a  sum  awarded  to  Ih* 


sum  judgment  was  entered  up.  Bat 
it  is  in  the  province  of  the  jury  (or 
tlie  arbitrator  interposed  in  their  place) 
to  allow  interest  or  not  in  the  damages. 
Lee  V.  Lingard,  1  £.  R.  401 

17*  Though  an  agreement  for  the  sale ' 
of  goods  which  were  aftenvards  deli- 
veredf  give  a  certain  day  of  payment 
for  the  price,  interest  does  not  riu 
upon  the  sum  due  from  that  day. 

Gordon  v.  Swan.  1 2  £.  R.  429 

IS.  But  where  goods  are  sold  and  deli- 
vered upon  an  agreement  bv  the  veil- 
dee  to  pay  for  them  by  a  bill  at  a  cer- 
tain date;  as  interest  would  have 
run  upon  such  bill,  if  given,  it  may  be 
recovered  in  an  action  for  the  price  of 
the  goods  brought  after  the  time  whea 
Buch  bill  would  have  become  due;  and 
it  may  be  recovered  as  part  oi  the  esti- 
mated value  of  the  goods  upon  the 
common  count  for  goods  sold  and  de- 
livered. Marekall  ^  al.  v.  Pook  fy  ai. 

iS  E.  R.  93 


JOINDER  IN  ACTION,  and  JOINT 

ACTION. 

1.  Where  tlie  same  plea  may  be  pleaded^ 
and  the  same  judgment  given  on  two 
counts,  they  may  be  joind  in  the  same 
declaration. 

Brown  v.  Dixon.  1  T.  R.  274 

$•  An  action  for  debauching  the  plain- 
tiff's daughter jBcr  fii^  oernimm  ami' 
oitt  is  an  action  of  trespass,  and  a  count 
thereon  may  be  joined  with  a  coaoC 
for  breaking  and  entering  the  house. 
Woodward  v.  Walton.  3  N.  R.  476 

3.  The  first  count  of  a  declaiution  being 
in  trover  for  bills  of  exchange,  and  the 
second  and  third  counts  stating  the 
delivery  of  the  bills  to  the  defendant 
in  order  that  he  might  get  them  dis- 
counted for  a  certain  commission,  and 
his  having  got  them  discounted,  and 
converting  the  money  to  his  own  use ; 
the  defendant  demurred  generally  im 
the  ground  of  a  misjoinder  of  tort  and 
contract ;  but  the  court  held  that  on 
a  generaPdemurrer,  as  all  the  counts 
were  in  the  form  of  tort,  judgment 
must  be  fur  the  plaintift'  i£  any  ouo 
count  was  good. 

Judin  V.  Samnel.  1  N.  R.  43 

4.  Affirmed  in  K.  B.  Samuel  v.  Judin. 
(in  error.)  6  E.  R.  333 

5.  The  assignees  of  J,  a  bankrupt,  and 
also  of  B.  a  baiikrupf,  under  separate 
commissions,  cannot  recover  in  the 
same  action  a  joint  debt  due  from  the 


paid  on  a  particular  daiy,and  forwhichl     defendant  to  both  the  baukrupt.*,  and 
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also  separate  debts  due  to  ceeh;  and  if 
in  su(*h  an  action  the  jur^'  have  assessed 
the  damages  severally  on  the  scpiniti 
counts;  the  Court  will  arrest  the  juds:- 
mt^nt  on  thobe  oounls,  which  denian<I 
the  debts  due  to  each  bankrupt  sepa 
rately,    Hancock  v.  Haywood, 

3T.  R.433 
S.  But  where  the  plaintiffs  sued  as  as^^iir 
nignees  of  A  tind  B.  and  also  as  a- 
sif^iees  of  C,  fi»r  a  joint  deiiiHud  an 
due  to  all  the  baiikru^ts^  the  declara- 
tioQ  was  held  good  on  a  motion  in  ar- 
rest (tf  jiidsmeiit. 

Streatfield  v.  HalUdfiy,  3  T.  R.  779 

7.  A  solvent  partner  inay  join  with  the 
assignees  of  his  two  bankrupt  partners 
in  niaintaintii;'  an  action  for  money 
bad  and  rereiv<  d  to  recover  b»ck  from 
s  creditor  the  amount  of  a  bill,  the 
joint  property  of  the  ftrni  received  by 
Lini  from  the  acceptor  by  the  indorse 
inent  of  the  two  other  partn-  rs  aftei 
acts  of  biinkruptcy  committed  by  them. 

JTiomason  Sc  al  v.  Frere  I  >  £.  R.  4 1 8 

8.  A.  B.  and  C,  having  been  ajp<  iiitv  i 
assignees  under  a  c<>ni mission  (»f  baiik 
jupt,  and  bavin:!  acted  a  -  such,  A,  and 
JB.  p>iy  each  half  <  f  his  bill  to  the  soli- 
citor  ;  held,  that  A.  and  B.  could  u  \ 
maintain  a  joint  action  aqainst  C.  f  >r 
his  proportion  of  ih-  ujoney  f>aid,  but 
must  each  bring  a  se)>a*ate  action. 
Brand  Sr  ai.  v.  Boulrott  3  B.&P.235 

9.  ^here  bail  call  together  upon  an  at- 
torney and  employ  lii:n  to  surrender 
their  principal,  one  of  them  cannot  af- 
terwards raauitain  a  sepai^ate  action 
aguinst  ruch  attorney  for  nesrlectiuglo 
effect  the  surrender  putsuant  to  hi^s 
undertaking.  HiUv.Tncfymr.  1W.P.T.7 

10.  -4.,  B,f  and  C,  having  dissolveiJ 
partnersliip,  C.  after  such  dissolution, 
drew  bills  in  the  pa«tnership  firm  iji 
favour  of  D.,  he  not  knowing  of  su(  h 
dissolution  ;  upon  which  D,  brought 
his  action  against  all  I  he  former  part- 
ners; and  r.  having  pleadevi  his  bank- 
ruptcy, D.  entered  a  noli  prosequi  as  to 
him,  and  reco\ered  judgment  x^gainst 
A,  and  ^.  which  wa«*  atVrwards  satis- 
lied  by  the  attorney  of  ^.  and  B,,  who 
advanced  part,  an<l  borrowed  the  rest 
of  thi'  money  on  their  /o/wf  credit; 
held  that  the  sum  so  paid  in  sati-fac- 

.  tion  of  tlie  j  'dguicnl  mitiht  he  reco- 
vtred  in  a  joihf  action  by  A*  and  B, 
agahist  C.       Oabome  Sf  ul.  v.  Harper, 

5  E.  R,  225 

11 .  A  count  for  money  had  and  recei\  ed 
b\  defcudaut  to  tiu  me  oj'ths  executor, 


as  such,  miy  be  joined  to  a  count  for 
money  had  and  received  to  the  use  cf 
the  testator, 

Petrie  v.  Honnay.  3  T.  R.  ^59 

1 2.  But  a  ptam'iff  cannot  join  in  the  same 
declaration  a  cause  of  adieu  as  execu- 
tor  with  another  which  accrued  in  his 
own  right.  3  T.  R.  659  : — and 

CockerillSf  Ux.  Executrix^  &c.  ▼ 
Kynaston.  4T.  R.277 

13.  A  count  on  a  promise  made  by  de- 
iendantas  administrator  to  pay  money 
received  by  him  as  such  to  the  plain- 
tiff's use  cannot  be  joined  with  other 
counts  on  promises  made  by  the  intes- 
late.  Jennings  v.  Newman.  4-  T.  R.  347 

14.  A  count  io  assimipsir  to  the  plaintiff, 
as  executrix,  for  money  paid  by  her  to 
the  <<efendanf*s  use,  may  be  joined 
with  at  1  other  count  on  prontises  made 

♦to  the  testator:  for,  non  constat  but 
that  she  m  ty  have  been  compelled  to 
p:*y  the  money  upon  an  obligation  by 
the  tt^stator  as  surety  for  the  defen- 
dant to  a  creditor ;  in  which  case  the 
law  would  raise  an  assumpsit  in  him  to 
reimburse  tiie  testator's  estate,  and  the 
money- so  recovered  by  the  executrix 
would  be  assets;  Ord  \ ,  Fmwick,  Exe- 
cutrix (in  error,)  3  E.  R.  104 

15.  The  three  first  counts  of  a  declara- 
tion in  as!>umpsit  a^'aittst  executors 
stated  promises  made  by  the  testator, 
the  fourth  was  for  money  had  and  re- 
ceived by  the  defendants  •*  as  sticli 
executors  as  aforesaid,*"  slating  a  pro- 
mise to  puy  by  them  *'  executors  as 
aforesaid,^  and  the  last  was  upon  a 
Count  stated  bv  the  defendants  •'  exe- 
cutors  as  aforesaid,"  and  stating  the 
promise  to  pay  in  the  same  manner ;' 
held  bad  upnn  ^'cnerat  dennirrer. 
Brigdonv,  Parke,  Exrs  2 BAP. 424 

16.  An  executor  cannot  jom  a  count 
upon  a  bond  given  to  his  testator,  and 
a  count  upon  a  bond  given  to  himself 
as  executor,  m  the  san»e  action. 

Hosier  v.  Lord  Arundel,  2  P  &P.  7 
17-  A  count  upon  an  account  stated  with 
the  plaintiff,  executrix,  &c.  (not  saying 
as  executrix,  6ic.)  cannot  be  joined 
with  counts  on  promises  to  the  testa- 
tor ;  for  it  is*  no  allegation  that  the 
promises  were  made  to  the  plaintiff  in 
her  representative  rapacity;  ami  under 
such  a  count  proof  might  be  given  of 
an  account  stated  with  her  in  her  in- 
dividual character.  Qu,  Whether,  if 
it  had  been  laid  to  be  on  an  account 
stated  with  the  plaintiff  herself,  though 
named  as  executrix,  &c.  it  could  be  so 
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joinedy  as  the  cause  of  action  would 
still  appear  to  have  arist^ii  in  the  time 
of  ihe  executrix,  tbou«;h  the  money, 
when  recovered,  woulii  be  assets* 
Henshaliy.Roberts(inerr.J5E.KA50 

IS.  A  couitt  upon  a  promise  to  the  plain- 
tiff as  adpiinhiratrir  for  goods  solii 
and  delivered  by  ber  after  the  death 
of  the  intestate,  may  be  joined  with  a 
count  upon  an  account  stated  wilh  her 
as  administratrix^;  for  the  datna<;es 
and  ousts,  when  recovered,  would  hv 
assets.  Cowell^  Ux.  Administratrix  v. 

^  Watf^.  6  E.  R.  405 

]p.  A  count  on  an  itmmtd  computasset 

withj  the  pliiinliff  as  executor,  may  be 

joined  with  a  count  for  goods  sold  by 

the  testator.  T/iompson  Sf  Ux. 

Extcutrix  V.  Stent.  1  VV.  P.  T.  32  J 

$0.  The  criterion  whether  the  counts  are 
mis^oined,  is,  whether  Ihe  money,  if 
recovered,  will  be  assets  or  not,  in  the 
bandjs  of  the  executor. 

1  W.  P.  T.  322 

ISSUE. 

1.  The  word  "  issue"  includes  descend- 
-fints  if|  the  most  remote  degrees. 

Haydon  v.  WiUah^x.  3T.  R.  S73 

2.  A  boud  given  by  a  father  on  the  raiir- 
_  riage  of  his  daughter,  was  conilitiootd 

for  payment  of  iuterest  of  a  certain 
sum  to  the  husband,  or  his  executors, 
during  the  obligor's  life,  and  a  bo  for 
payment  of  the  piincipal  to  the  hus> 
hand  or  his  executors,  within  a  limited 
time  after  the  obligor's  death,  if  any 
of  the  issue  of  the  body  of  his  daughter 
should  be  living  at  ihat  time;  there 
were  chddren  of  the  marriage,  who  ali 
died  before  the  obiigor,/e;ni'/w^  grand- 
children :  the  ^rand-chiidreu  were 
deemed  to  l»e  is^ue  of  the-  body,  &c. 
within  thv  meaning  of  the  condition; 
and  consei{Utiitly  the  husband's  execu- 
tors were  entitled  to  recover  on  the 
bond.  3  T.  R.  3F5 

JUDGxMENT. 

I.  Priority^ 

Where  two  jtidgments  are  signed  on  the 
same  day,  the  priority  of  one  cannot 
be  averred. 
Ld.  P<n  Chester  v.  Petrie.  I  T.  R.  1 1 « 

II.  Of  Nonsuit. 

I0  Judgment  as  in  rase  of  h  iiou^ui'  can- 
n  ^  bt*  tillered  on  the  fdai.tid'^  ne- 
glecting to  carry  the  rcconl  down  to 


trial,  where  Ihe  defendant  might  have 
carried  it  down  by  proviso. 

King  v.  Pippett.  I  T.  R.  492 
'2.  Tbe  court  will  not  give  juflgment  as 
in  a  rase  of  a  nonsuit,  in  replevin,  un- 
der v*.ti.tt4te  14  G.  '^.  c.  17. 

Jones  v.  Concannon.  3  T.  R.  661 
3.  Judgnieiit  as  in  cu*«e  of  a  nonsuit  may 
be  entered  up  against  the  demandant 
in.  a  writ  of  rii;ht;  nor  will  the  court 
re|ie\e  him  if  he  has  conducted  him- 
self unfairly  towards  the  tenant  in  tlie 
(ourse  of  the  proccediijgK.  AlmgillSf 
Ux.  V.  Piereon  4-  ai.  1  B.  &  P.  103 

5.  The  rule,  requiring  a  term's  notice  of 
})roceeditig,  does  not  extend  to  a  nio* 
tion  for  ju<lgmeiit  as  in  case  of  a  non- 
suit. 

Doe  d.  Phillips  v.  Moses.  5  T.  R.  634 

6.  Where  the  plaintiiF  in  ejectment  is 
nonsuited  at  the  trial  for  want  of  the 
defendant's  confessing  lease,  entry;  and 
ouster,  he  is  not  entitled  to  sign  judg- 

.  ment  against  the  casual  ejector  till  the 

postea  comes  in  on  the  day  in  Bank.  ^ 

Doe  V.  Copeland,  C  T.  R.  Jjg 

7.  The  plaintiff  in  a  qui  tarn  action  on 
'  at  at.  7  G.  2.  c.  8.  withdrew  his  lecord, 

because  Ihe  broker  who  negociated  the 
illegal  c<>ntrart  for  Mock  refused  to  give 
evidence  for  fear  of  subjecting  hintself 
to  a  penalty  on  the  same  act ;  this  was 
holden  to  be  a  sufficient  reason  for  <iis- 
charging  a  rule  for  judgment  as  in  case 
of  a  nonsuit  for  not  proceeding  to  trial, 
though  tile  witness's  liability  to  be  sued 
would  not  be  removed  until  after  the 
three  succeeding  terms.  Raj/nes  q,  t. 
V,  SpicerSf  v.  Salomons.  7  r.R.  178 

S.The  Court  of  C.  P.  wdl  make  the  pay- 
ment of  costs,  for  not  proceeding  to 
trial,  onf  of  the  terms  for  discharging 
a  rule  for  judgment  as  in  r  a%^  of  a 
nonsuit.  JoUifft\.  Morris.  1  B.cSc  P.  38 

9>  If  tlie  plaintid  ••hew  on  his  <lecl<)ration 
i«i  debt  en  bond  again  t  two,  that  the 
botid  is  execute!  by  thrve,  it  is  good 
matter  of  pica  in  abatement;  or  in 
arrest  of  judgment ;  but  is  im  ground 
of  nonsuit  on  )he  pica  of  non  est  fac- 
tum.    Tannei'  v.  Jones.  2  VV.  P.T.  254 

III.  Af'restlfig. 

'  If  so'^^c  count?  u\  a  cleclaration  are 
goo  I  an  I  MH»  e  bad,  and  general  da- 
jnaires  u^ii  irK'tn,  tlie  «'o»irt  will' arrest 
I  lie  i  tdg  eut  in  tofOy  and  will  not 
awoid  a  r.'7.'/'(  dt  novo, 

HcU  v.  Si'holfjidd.  6T.R:65l 
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2.  A.  ImviBg  declared  on  a  proaiiasory 
note  against  B.  made  by  C,  to  A.b  by 
faim  indorsed  to  B,,  anci  by  him  again 
indorsed  to  A.,  and  having  obtained  a 
imtlict,  the  judgment  was  arrested  on 
tbe  ground  of  a  circuity  of  action. 
BM^  V.  Hmfwari.    4  T.  R.  470 

9.  Where  in  an  action  o^asmmptU  on  a 
bill  of  excliaiigewith  the  usual  money 
country  the  dtrfendaut  pleads  nil  debet 
fr)  tb«  count  ou  the  billy  but  does  not 
plead  at  all  to  the  other  counts,  after 
a  verdict  for  the  plaintiff,  the  defend- 
ant shall  not  take  advanlaoe  of  his 
own  mispleading  in  arrest  of  judgment. 
Harvey  v.  Richards,    1  H.  B.  644 

IV.  On  Warranieof  Attarnay^ 

3*  If  a  plaintiff  enter  up  judgment  in 
debt  an  a  maUMatue^  on  a  warrant  of 
attorney  to  enter  up  judgmeni  in  debt 
an  band,  the  Court  of  B.  R.  will  set  it 
aside  as  irregular. 

Parte  v.  WUkinean.    S  T.  R.  153 

2.  Where  judgment  has  not  been  entered 
within  a  year  and  a  day,  on  a  warrant 
of  altomey  given  with  ^paatabit  bond, 
and  the  obligee  does  not  apply  to  the 
court  for  leave  to  enter  it,  till  after 
the  death  of  the  person  on  whose  death 
it  is  payable,  the  court  will  not  grant 
leave,  without  a  rule  to  shew  cause. 
Lnshington  v.  Walter,     l  H.  B.  94 

3b  A  warrant  of  attorney  to  enter  up 
judgment  having  been  given  to  one 
(not  naming  his  executors  and  admi- 
nistrators) who  died  in  vacation,  the 
court  refused  to  enter  up  judgment 
thereon  in  the  succeeHing  term  on  the 
prayer  of  his  executrix.  CvwiefEM' 
catrix)  v.  AUaway.     8  T.  R.  567 

4.  The  Court  refused  lo  allow  judgment 
to  be  entered  on  an  old  wan  ant  of 
attorney,  it  appearing  by  the  Plain- 
tiff's aHidavit  that  she  was  residtnt 
in  an  enemy's  country. 
7>f  LunevUle  v.  PkilHpe.  2  N.  R.  97 

i.  It  is  not  necessary  that  the  warrant  of 
a  toriiey  should  be  read  over  to  tlie 
party  i^ivii'g  it  (notwithstanding  au 
ol  I  rule  of  court  (in  C.  P.) 

Taylor  v.  Parkhuan,    t  H.  6. 383 

€•  \{A.  acknowledge  that  an  old  warrant 
of  uttomey  given  by  him,  "  was  to  en- 
able 6.,  it*  necessary,  to  enter  up  judu- 
meiit  upon  it."  a  judge  may  well  make 
an  rrder  tor  entering  up  the  judgment 
wi'  hout  an  atiidavit  of  the  subscribing 
withcss.  Lff^'ng"  V.  Raine.  2  B.  &  P.  85 

7*  No  judgment  can  be  signed  upon  any 
warrant  authorbing  any  attorney  to 


confess  judgment  without  soch  war* 
rant  being  delivered  to,  and  filed  by  th^! 
clerk  of  Ihe  docqnets ;  who  is  to  file  the 
same  in  the  order  in  which  they  are  re^ 
ceived,  Reg.  Gen.  K.  B.  M.  42  G.  3. 
2  E.  R.  136.    C.  P.  M.  43  G.  3. 

3  B.  &  P.  810 
8.  Every  attorney  who  shall  prepare  any 
warrant  of  attorney  to  confess  any 
judgment  which  is  to  be  subject  to  any 
defeasance,  must  cause  such  defeasance 
to  be  written  on  the  same  paper  or 
parchment  on  which  the  warrant  of  al* 
tk>mey  is  written  or  cause  a  nneoioraiik 
dnm  in  writing  to  be  made  on  suck 
warrant,  containing  the  substance  and 
eficct  of  such  defnsance.        ib.  &  ib. 

JURISDICTION. 

\k  Where  it  appears  that  the  court  have 
no  jurisdiction,  they  will  not  go  bto 
the  merit!.  2  T.  R.  044 

2.  Proceedings  in  an  action  stayed,  it 
being  sw«)rn  by  the  defendant,  and 
not  denied  by  the  plaintiff,  that  the 
debt  was  under  4O9. 

Wellington  v.  Artert.     5  T.  R.  64 

3.  If  it  apfieer  to  the  court  that  the 
debt  sued  for  Is  mider  AOs.  ihry  will^ 
on  motion,  stay  tlie  proceedings  before 
trial.  Kennard  v.  Janes.  4  T.  R.  49S 
(But  see  tit.  Inferior  Court.) 

4.  Wherethe  original  demand  by  assignees 
of  a  bankrupt  was  above  40a.  but  th<i 
jury  found  a  verdict  under  40«.  the 
Court  of  C.  P.  gave  leave  to  enter  a 
suggestion  under  stat.  22  6.  2.  e.  47* 
(the  Southwatk  Court  of  Conscience 
Act)  though  it  was  urged  that  a  Court 
of  Conscience  has  no  authority  to  try 
a  question  of  bankruptcy. 

KeaySfol.  v. Rigg.     1  B.  &  P.  II 

5.  But  that  court  refused  to  allow  a  sug- 
gestion for  double  costs  under  stat.  23 
G.  2.  e.  33.  (the  Middlesex  County. 
Court  Act)  where  the  original  debt 
being  above  40t.  had  by  a  balance  of 
accounts  been  reduced  below  that  sum. 
And  '£yre  C.  J«  said,  that  it  seemed 
to  him  that  the  original  demand  ought 
to  be  under  40#. 

MCattam  v.  Cearr.    1  B.  it  P.  223 

6.  An  action  for  use  and  occupation  may 
be  brought  in  the  County  Court  of 
Middlesex. 

Parker  v.  Vanghan.    2  B.  &  P.  29 
7-  The  jurisdiction  of  a  Court  of  Coib* 
science  cannot  by  any  ticiion  be  ex- 
tended to  contracts  made  on  the  high 
aeaa.  lB.«P.  229 
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8.  The  inrisdiclion  of  the  superior  courts 
at  IVentmmster  cv^nnoX  be  ousied  but  by 
express  words  or  necessary  iniplicatiun. 
Gates  q,  f.  v.  Knight ;  JTie  Same   v. 

MeUish.    3  T.  R.  442 

9.  Mutual  covenants  iu  a  deerl,  that  ii» 
case  of  dispute  they  shill  be  referred 
to  arbitraiion,  do  not  oust  \\\v  court* 
of  law  of  equity  of  their  juri^dictiou. 

8T.  U.  13<; 

10.  Neither  the  Court  of  K.  B.  nor  C.  P. 
have  jurisdiction  to  discharge  a  de- 
fendant on  common  bail  on  the  (ground 
of  the  plaintiff's  being  an  a^sii^net 
undt'f  a  commission  <>f  hankrnptcv 
against  the  def-ndaut,  even  tlnnigh  he 
h^s  received  divi«lends  under  the  coni- 
nli^^ion.  Hillv.  Kieveg.  1  B.&  P.  424: 

Olher  Sf  al.  v.  Ames.     8  T.  R.  .364 

11.  But  Vlie  Court  of  K.  B.  suspended 
a  rtiie  on  the  sheriH'  to  bring  in  the 
body,  in  order  (o  give  defendant  time 
to  apidy  to  tiie  Chancellor  for  relief. 

8  T.  R.  365 

12.  The  Court  of  C.  P.  declared  that 
they  had  no  jurisdiction  to  discharge 
a  defendant  out  of  execution  on  the 
ground  of  a  commission  of  bank- 
ruptcy  being  afterwards  sued  otit 
against  him  by  the  plaint ifi';  leaving 
it  to  the  Court  of  Chancery  either  to 
supersede  the  connniiision,  or  ciiiect  the 
bankrupt  to  be  discharged. 

M  Master  v.  Kell     1  B.  &  P.  302 
13*  Nor  where  the  commission  had  been 
sued  out  previou*«]y  to  the  arrest. 

Percy  v.  Powell     3  B.  &  P.  6 

14.  By  chartt-r  the  mayor  and  sonieitfth 
aldermen  oi  London  have  jurisdiction 
In  Southwark,  but  as  the  charter  con< 
tains  no  non-intromittant  clause  as  to 
the  jusitice^  of  the  couJity  oi  Surrey, 
the  latter  have  a  concurrent  jiiri^sdjc- 
iiou  wilh  the  former. 

R.  V.  S'lhisbury,     4  T.  R.  45 1 

15.  The  Stat.  1  Jac.  I.e.  22.  gives  cer 
tain  penalties,  to  be  recovered  (b^ 
§  46.)  hy  action  of  debt  or  informa- 
tion iu  the  courts  of  Westminster ;  the 
50th  sect,  gives  jurisdiction  to  the  jus- 
tices of  assize,  of  gaol  delivery,  and  ot 
the  peuce,  to  inquire  of  the  premises 
end  to  he4iT  and  determine  the'  same ; 
under  the  latter  clause  the  inferior 
courts  can  only  proceed  hy  indictment 
or  presentment. 

Shipman  q.  t.  v.Henbest,  4  T.  RA09 

16.  The  informer  may  bring  an  acti^i  of 
debt  upon  this  statute  in  the  courts  of 
Westminster^  notwithstanding  &tat.  21 
Jac,  I.e.  4.  ^T.  R.  \0^ 


17.  The  statute  21  Jac,  i  «.  4.  only  re- 
strains the  proceedings  on  penal  sfa« 
tutes  in  the  superior  courts,  where  the 
informer,  before  the  passing  of  that 
statute,  mi^ht  have  sued  in  the  inferior 
as  well  YS  the  superior  courts  by  action^ 
bill,  plaint,  >uit,  or  information. 

4  T.  R.  109 

18.  But  though  the  4th  sect,  of  the  stat. 
2 1  Jac.  I .  c.  4.  enables  a  defendant 
to  pk-ad  the  treneral  issue,  aud  give 
the  s:>ecial  nr<:t<cr  in  evidence,  vet  he 
r:nir:ot  avail  hiuiseif  under  such  p!ea 
of  stny  matter  which  goes  to  the  juris- 
diction of  the  court,  ib, 

19.  The  stat  4  G.  3.  c.  90.  having  en- 
acted, that  until  a  poor-house  should 
be  built  for  the  hundred  of  L.  and  C, 
the  poor  should  continue  under  the 
government  and  management  of  the 
overseers  of  the  poor,  and  after  that 
time  uiuler  the  government  and  ma- 
nagement of  the  guardians  of  the 
poor  appointed  by  that  act:  it  was 
held  thitt,  after  the  poor-house  was 
built,  the  overseers  of  the  poor  and 
county  magistrates  had  no  authority 
in  this  district  as  far  as  respected  the* 
poor,  and  consequently  that  the  over- 
se  rs  could  not  obey  an  order  of  ius* 
tices  made  for  the  relief  of  a  poor  per- 
son within  it. 

R.  v.  Keer  Sf  Rich.     5  T.  R.  1 59 

20.  The  statute  25  G.  3.  c.  51.  having 
created  penalties  of  50/.  and  of  10^ 
and  having  enacted  that  the  former 
should  be  sued  for  in  any  of  courts 
at  Westminster^  and  ^provided  that  it 
should  and  might  be  lawful  for  justices 
of  the  peace,  See.  to  hear  and  deter- 
mine the  latter,  with  a  power  to  them 
to  mitigate  the  penalties,  &c.  it  was 
held  that  such  proviso  ousted  the  juris- 
diction of  the  superior  courts,  as  to  the 
U'/.  penalties.  3  T,  R.  41-2 

•?1.  The  meaning  of  §  74.  of  stat.  28. 
G.  3.  c.  38.  (relative  to  the  expbrt- 
ati(»n  of  wool)  which  enacts  that  any 
in  formation  upon  it  shall  be  tried  by 
a  jury,  t*  \tt  summoned  out  of  another 
county  than  that  were  the  fact  was 
committed,  is  fh.ttthe  trial  shall  bt 
had  in  another  county. 

Dyer  v.  Hainsworth,    3  T.  R.  61 1 

^2.  And  under  §  31.  the  C«»urt  out  of 
whicli  the  recotd  is^ies  is  to  give  judg- 
ment, and  not  the  Court  of  Nisi  Priu$ 
where  it  is  tried.  3  T.  R.  6'n 

23.  Where  the  acts  of  commisioners  ap- 
pointed by  a  paving  act  nccusion  a 
duiuage  to  an  individual,  withv>ut  any 
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excess  of  jurisdiction    on  tlieir  part  J 
the  cnniniissioners,  nr  paviors  acting 
under  them,  arc  not  liable  to  an  actior*. 
Tfie  Governor,  S^c.  of  tJie  British  Cast 
PlaU&assManufaeiurers  v.  Maedith . 

4T.  R.7.94. 

24.  Where  an  inclosnre  act  gave  the 
c6ii)iiiis^ioi\er8  power  to  set  out  and 
make  roads,  &c.,  and  directed  thai . 
the  expenses  of  making  and  repairing 
those  roads,  and  all  other  expenses, 
should  b(*  borne  by  the  proprietors  in 
certain  jiroportions,  to  be  a«iccrtaincd 
by  the  commissioners  in  one  general 
rate ;  and  then  gave  an  appeal  to  the 
rate  on  account  of  the  conuuis>ioner> 
having  expea^ied  money  on  an  im- 
proper object  could  not  be  tried  in  an 
action  of  trespass  but  that  the  party 
aggrieved  must  appeal  to  the  Se^.sions. 

Bonndl  v,  Beighion,  E.  33  fV.  3. 

5T.  R.  \S7 

25.  Conusance  of  a  plea  of  trespass  sued 
against  a  resident  n)end)er  of  the  uni- 
versity of  Cambridge,  for  a  cause  of 
action  verified  by  atfidavit  to  Jwive 
firisrnwithiu  the  town  and  hubufbs  of 
Cambridge,  over  whit  h  the  university 
court  has  jurisdiction,  was  allowed  n|)- 
on  the  claim  of  the  vice-chancellor  en 
behalf  of  the  chan«'ellt)r,  maaters,  and 
scholars  of  the  uuiver.vi  y,  entered  on 
the  roU  in  due  form,  setting  ont^tljeii 
jurisdiction  under  chaUers  coittirn  ed 
by  act  of  parlian>ent,  and  averring  the 
cause  of  action  to  have  arisen  within 
such  jurisdiction. 

Urown  V.  Renouard,  CJh .  1 2  E.H.  l  '> 

JURY,  AND  JUROR. 

1.  Affidavit  of  a  juror,  that  the  jury 
having  been  dividtd,  tossed  up,  and 
lhi*t  the  plaintiff  hud  won,  rejecttd : 
for  such  conduct  is  a  very  liiu;li  mis- 
demeanor in  the  juror  hiniseif ;  aud 
the  information  mu.t  come  from  heme 
other  s(»urce,  such  as  from  some  pirsiui 
wholmd  seen  the  transaction  thioiigli 
a  windoWji  or  the  like. 

Fasie  v.  DchivaL  1  T.  R.  1 1 

2.  So  the  Court  of  C.  P.,  afler  consulta- 
tion with  the  other  judjjes,  rejected  an 
application  to  set  aside  a  verclic  I  on 
the  affidavit  of  a  juryman  that  it  was 
decided  bv  lot. 

Oicen  V.  IVarbvrton.  N.  R.  326 

3.  The  Court  will  not,  at  a  distance  of 
time  after  the  trial,  amend  the  postea, 
by  increasing  the  damages  given  by 
the  jury,  a.ihougb  all  the  jurymen 
join  iu  an  affidavit,  stating  their  in* 
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tcnfi<'n  to  have  been  to  give  tlie 
plaintiff  such  i!icrea5ed  dani;«t;<**,  an<! 
thai  they  conceived  that  the  \cidict 
they  had  given  was  calculated  to  give 
him  such  sum. 
Jacksmi  v.  UVlianuion.      C  T.  R.  CS 

4.  The  proper  time  for  ex|  lanations  of 
that  sort  is  at  the  trial.     '  QT.  R.  812 

5.  If  after  a  special  jury  has  horn  struck, 
the  cause  goes  off  for  default  i»f  jurors, 
no  new  jury  can  be  strmk,  but  the 
cau«c  must  be  tried  by  the  jury  first 
appointed.  R.  v.  Peiry.  4T.  H.  *53 

6.  The  son  of  a  iurvman  sumnnmed  and 
retnined,  havhig  answered  to  his  fa- 
ther's name  when  called  on  the  pan- 
nel,  and  served  as  one  of  ihe  jury  on 
the  trial  of  a  cause,  is  not  of  itself  a 
sutiicient  ground  for  setting  a^ide  the 
verdict  as  for  a  mis-trial. 

/////  v.  Yates,  1 2  E.  R.  QQ9 
See  Curry  s  case,  cited  p.  231  from 
the  book  of  Crown  cases  in  the  posses- 
sion of  the  Ch.  J.  for  the  time  being, 

7.  A  custom  to  swear  the  jurors  at  one 
court  leet  to  inquire,  and  return  their 
presentment  et  the  next  court,  is  bad  in 
law.  Davidson  v.  Moscrop.  2  £.  R.  56 

JUSTICES  OF  PEACE. 

r.  He  ic  protected  in  tfie  Erefwe  of  their 
Duty; — (^and  see  post  HI.  J,  2. 

1.  AVhcrever  justices  of  the  peace  act 
upri<thtly,  though  they  mistake  the  law, 
no  information  will  be  gt anted  against 
them.         R,v  Jackson.   »T.R.6'53 

2.  An  information  will  be  granted  af^inst 
a  justice  of  the  peace  as  well  fiir 
granting  as  for  refusing  an  ale  licence 
iniproj)erly./?,  v.  Holland.  1 T.  R.  692 

3.  Ifthoie  be  any  evidence  tending  to 
prove  an  offence,  over  which  a  magis- 
tnitr  has  a  summary  jurisdiction  by 
c(;nvicti(>n,  the  Court  of  K.  B.  cannot 
ju'tge  of  the  d«gree  of  it,  or  conttol 
the  deterniination  of  the  magistrate 
upon  that  eviilence.  6T.R.  177 

4.  If  ju.'^tices  of  the  peace  acquit  a'dcfen- 
fendant  against  whom  an  information 
is  laid  before  them  for  a  penalty,  thu 
court  cannot  reverse  the  judgment, 
though  the  justices  state  (on  a  return 
to  a  certiorari  to  remove  the  proceed-* 
ings  here)  evidence  which  prima  facie, 
is  s(<ilicieut  to  convict,  and  no  contra- 
dictory or  explanatory  evi<lence. 

jR.  V,  Reason.  6  T.  R.  375 

5.  A  commitment  by  a  justice  of  peace 
for  a  time  certain,  as  for  14  day^*  under 
the  vagrant  act,  i^  a  commitment  iu 
e.\ecutiou,  and   the  party  ia  not  eo* 
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titled  to  be  bniled  :  and  if  another  ma- 
gistrafe,  011  iiiegai  and  corru;^t  mo- 
tivi's,  (liscliarge  a  person  socntiniiitled, 
tlie  court  will  graut  ati  i  .foriudlion 
agdiiibt  him. 

R.  V.  R.  Brooke.    2  T.  R.  190 

6.  Where  nriHsrisi rates  are  to  exi'culc  a 
Judirialfact,  ih^y  mu^t  meet  and  exe- 
cute  it  lopethtT.    Therefore  an  ap- 
pnii.tn  en t  of  overseers  by  two  justices 
separately y  is  bad. 

R.  V.  Forrest.     3  T.  R.  38,  380 
(See  Poor:  Overseers.) 

7.  So  is  ail  iiidi'nture  of  a  parish  appren- 
tice. St-c  tit.  Poor(Sbttlement)  1. 4. 

.  ^And  an  order  of  removal,  or  of  tiiia 
tion,  R,  V.  Hampstall  Ridscf^^are 

(Inhabitants).     3  T.  R.  3S0 

8.  After  an  appointment  of  four  over- 
seers for  a  parish  by  the  magistrates 
at  one  meeting,  they  2LxeJuncti  officio, 
and  no  other  magistrates  can  di^c  harge 
one  of  the  persons  so  appointed 
though  by  his  desir**,  and  api>oint  an- 
other; but  the  party  must  appeal  to 
the  ses^i<in<i  to  get  his  discharge.  /?.  v. 
Great  Muriow  (Inhah.)  2  E.  R.  54J 

9-  Sembfe,  the  ^magistrates  making  the 
appointn*ent  must  be  together  at  the 
time.  fb. 

10.  An  order  of  removal,  signed  by  two 
justices  separately  Hud  in  different 
counties,  is  only  voidable,  not  void  : 
an<l  the  pari:sh  wihing  to  avoid  it 
Diu*>t  appeal  to  the  next  ^^essions. 
R.  V.  Stafford  ( Inkah. )  4  T.  R.  5C)6 

Jl.  But  where  the  justices  act  minisfe- 
rialff/^  as  in  allowing  a  poor-rate,  they 
mny  act  separately.        3  T.  R.  38 1 ,  i> 

-12.  No  action  can  be  b'-onght  as^ainst  a 
jtislice  of  the  peace  for  any  act  done 
by  him  in  that  character  without  giv- 
ing him  a  mon{ii*s  iiutice  of  the  pre- 
cise trrif  or  process  intended  t«»  be  >ued 
out  a^  well  as  of  the  cause  of  action, 
Lovelace  v.  Cvrry,  7  T.  R,  63 1 

J  3.  Notice  of  an  action  on  the  case  for 

fahe  imprisanment  and  assault  wiis 

held  not  sufficient  to  suppoit  an  action 

of  trespass  and  false  imprisonment. 

Per  Yates,  J.  Strickland  v.  Ward, 

Winchest.  Summ,  Ass.  176'7 

7T.  R.631,n. 

14.  Tlie  lord  of  a  manor,  who  is  also  a 
justice  of  the  peace,  is  entitled  to  « 
month's  notice  of  an  action  brought 
against  him  for  taking  away  a  gun  in 
the  house  of  a  person  unqualiiierl  to 
kill  game,  by  tiie  stat.  24  G.  2.  c.  44. 
for  it  will  be  presumed  that  he  acted 
as  a  justice. 
V  JB^eS^  "'  P^^^y^  (Bt.)  2  H.  B.  214 


1 5.  One  magistrate  commilting  the  mo- 
ther of  a  b.istard  child  to  custody  for 
fiot  fiii<iti(g  the  child,  is  jet  e!<tx(led  to 
the  previ(tus  notice  rif  action  required 
by  tiie  stat.  2  i  G.  3.  e.  44.,  though 
by  the  stal.  18  Eliz.  c.  3.  §  2.  juris- 
diction over  the  subject  matter  is  given 
to  two  magistrates. 

Welter  v.  Take,  9E.  R.  864 

16.  The  stat.  43  G.  3.  141.  does  in  no 
instil nrc  extend  to  protect  justices  of 
peace  in  the  execution  of  tlieir  olBce 
;)gainst  actions  for  acts  of  trespass  or 
imprisonment,  unless  done  on  account 
of  some  conviction  made  by  them  of 
the  piaiiitiHTa^  in  buch  actions  by  virtue 
of  a»v  statute,  &c. 

IMassey  v.  Johnson,  1 2  £.  R.  07 

II.  Commitments  by, 

1.  Whether  justices  of  the  peace  have 
n<»t  the  power  of  committing  a  pauper 
for  refusing  to  an-wer  questions  rela- 
tive to  his  seitleuient  ?        I  T.  R.  653 

2.  Under  ^lat.  10  G.  3.  c.  44.  §  7.  a 
justice  of  ihe  peace,  after  convicting 
a  hackuey  coachman  for  refusing  to 
go  with  his  coacti,  may  iuimediitely 
commit  him  to  the  house  of  correction 
if  he  tlo  nut  pay  the  penalty. 

Dnck  V.  Addington.  4  T.  R.  447 

3.  The  practice  of  one  niagistratt  's  grant- 
ing a  supa'sedeas  to  the  warrant  of 
another  without  any^  formal  and  legal 
examination  is  unwarrHutable. 

R.  V.  jR.  Brooke.  2  T.  R.  1 90 

4.  A  commitment  ii  execution  by  a  ma- 
gistrate mu^t  state  that  the  party  has 
been  convicted:  setting  forth  that  he 
was  changed  on  oath  with  the  offence  ^ 
i"*  iusutlii  iont.  /?.  v. T Cooper. 6T.R,^g 

5.  A  conunilmeut  in  execution  of  a  rogiie 
an'l  ViH;:il)ond  under  stat.  23  G  3. 
c.  S8.  sh'MiId  state  that  the  def»-ndiint 
was  apprehended  with  the  iniplejuents 
of  housebre;iking  upon  him  at  the  time 
of  such  ajjprchension, 

R.  V.  J.  Brown.  8  T.  R.  25 

III.  Orders  of. 

(And  see  Mandamus  I.;  Poos  (Re- 
moval) II.  cfc  111.;  Poor  (Settle* 
ment)  111.;  and  l  £.  R.  64.  tit. 
Way.) 

1 .  The  Court  of  B.  R.  will  intend  every 
thus  in  an  order  of  justices  to  be  riaht, 
unlc'S  the  conlmry  appear.  R.  v.  Aire 
and  Colder  Xavio:ation.    2  T.  R.  06(1 

2.  Every  reisonahie  intendment  will  be 
made  in  favour  of  an  order  of  justices. 
Therefore  where  an  order  of  bastardy, 
reciting  that  it  had  appeared  to  the 
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justices  on  tlie  oath  of  7?.  T.  that  the 
said  Mary  Cole  (refemiifr  \o  the  t^ile 
ill  which  »he  was  naiuett  us  Mary  Cole 
deceased)  w^i*  delivercii  of  a  bastard 
child,  A:r. ;  \\\\^  further^  that  upon  (he 
examinaiion  of  the  saicl  i>/.  C.  taken 
on  oath,  Sec.  dated,  &c.  in  the  |>re* 
seuce  of  the  said  R,  T.,  the  said  M.  C 
upon  her  oath  charged  ihe  defendant 
with  being  the  father,  &c.  adjudgt^d 
that  therefore  upon  examinaiion  <  f 
the  cause  and  circum<»(anctfs  of  tin 
premises,  at  veil  on  ike  oath  of  (he 
said  M.  C,  before  bir(h  so  taken,  and 
also  upon  the  oith  of  the  said  U.  T., 
that  (lie  d«*fendant  was  the  fitber,  an^l 
that  he  should  pay  ^o  much,  &r.;  iht 
ci  urt  will  intend  (especially  afl»r  ap- 
peal coiifirining  the  onier)  that  M.  C 
was  dead  at  the  time  of  the  oidi: 
niade,  and  that  her  examination  ou 
oath  before  taken  in  writing  under  tin 
statute  6  G.  2,  c.  31-  was  writied  oi. 
thi  oath  of  R.  T.  before  tlie  magis- 
trates making  the  order;  \ihirh  exa- 
mination is  suflicieiit  after  the  denth 
of  the  mother  to  wairant  a  subseqin  nt 
order  of  6iiation.  A?.v.C7(7y/oii.3E.ll.58 
2  a.  The  Court  of  B,  R.  will  not  go  inio 
any  question  not  intended  to  be  re- 
ferred to  them  by  a  case  stated  at  the 
court  of  quarter  sessions,  ^n  an  apppa> 
against  an  ordirofju^licfs.  2T  U.(Ui6 

3.  It  must  appear  on  an  order  made  by 
a  justice  that  he  had  jurisdiction  to 
make  it,  otherwise  it  is  void. 

R.  v.Hidcott  (Inhah).  6  T.  R.  583 

4.  An  order  of  two  justices  fuunderl  on 
the  statute  5  G.  1.  c.  8.  (for  providin*! 
for  the  families  of  absconding  men  out 
of  their  estates)  should  state  how  much 
of  the  goods  or  rents  of  the  fiioiiive 
should  be  scizt  d  by  the  parish  othccrs, 
and  the  subsequent  order  of  confirma- 
tion by  the  8(&sions  should  specify  the 
quantum  of  relief  to  br  approp.natof> 
out  of  the  goods  and  rents  so  seized, 
and  limit  a  pericd  for  sm  h  appropria- 
tion ;  supposing  such  pi^ospectice  order 
to  be  good,  and  that  the  order  is  imt 
to  be  confined  to  the  discharge  rf  ex- 
penses already  incurred  by  the  parish. 

•      Stable  y.  Dixon,  h  E.  H.  l6.> 

5.  And  quaere,  if  tlie  original  order  be 
defective  in  the  particular  meutioiieo, 
whether  the  Sessions  can  make  it  good 
by  an  order  of  confirmation  di rectin;: 
the  pari«th  othcers  •*  to  r^eive  7/.  15». 
rent  of  the  rentn  and  prqfits^  SfC.  to- 
nyard^  the  discharge  of  the  parbh  for 
providing  fur  the  paity's  wife^  &c.    ib 


6.  But,  at  any  rate,  a  payment  of  one 
sum  of//.  1 6*.  is  a  suthritnt  conipli- 
aiice  wth  su<  h  order,  on  the  only 
ground  of  construct. on  on  which  it 
can  be  supported.  And  the  tenant  in 
whose  hands  the  rent  was  seized,  cannot 
justify  in  coxeuant  by  his  landlord  for 
rent  in  a r rear,  the  retaining  a  second 
sum  of  7/.  !()«.  out  of  the  second 
year's  rent  upon  the  suppoMtion  that 
such  order  of  «e^>ions  extended  to  en- 
able the  paiish  c»tlicers  to  receive  so 
nuich  annually  ont  of  the  rents;  for 
i.)  that  V  ew  the  order  would  be  had  in 
law  u)>ou  the  face  of  it,  as  an  iude- 
finitK  order  for  the  annual  pa>ment  of 
j>uch  a  sum,  without  any  I'mitution  of 
time,  or  until  further  oider.  ib, 

7.  If  it  do  not  distinctly  appear  on  an 
order  of  rcmo\  al,  that  the  .iusiices  who 
m  (ie  it  had  jurist 'id  ion,  it  i«  a  nullity, 
ami  not  merely  voidable  :  and  the  pa- 
rish  to  which  it  is  dinctcd  may  object 
to  it  at  a'sy  distance  of  tune,  though 
tluy  never  appeal* d  ag^in  t  it,  and 
and  though  tJiey  have  acted  under  it 
f»r  20yedrs. 

R,  v.  Chilierscofon  Inhcb.  8  T.R.  178 

8.  W  here  two  counties  have  been  iren- 
tioned  in  the  antecedent  part  of  an 
order  of  removal,  the  justices  m:tking 
the  ordir  mu  t  state  themselves  to  be 
justices  of  ihe  prO|>er  county  ;  and  it 
is  not  enough  to  de*><  ribe  thenl^ elves 
justices  of  thr  |H*ace  iu  and  for  the  said 
county,  although  the  proper  county 
were  named  in  the  margin,  and  were 
also  named  last  before  su<  h  description 
of  the  justices.     R.  v.  Moor  C^'tcheU, 

(Inhab.)  2  £.  R.  66 

9.  An  order  of  removal  sigised  b}'  two 
justices  separately,  and  in.  ditlVrent 
counties  i^  ouly  voidable,  not  void : 
and  the  |  arish  within*;  to  avoid  it  mu:t 
appeal  to  the  next  Sessions. 

R.  V.  Stoifold  (Inhab.)    4  T.  R.  59^ 

10.  An  order  of  a  justice  for  discharging 
a  servant  fn»m  her  master's  service 
under  stat.  5  Eliz,  c,  4.  was  held  void, 
(and  not  merely  v«iidable)  because  it 
did  not  appear  on  the  order  itself  that 
she  was  a  servant  in  husbandry. 

6  T.  R.  583 

11.  Whether  the  insanity  of  such  a  ser- 
vant be  a  good  cause  for  discharg- 
ing her  1  Qm.  [See  Poor  (Supple- 
ment) V.]  *  .  .6T.  R.  583 

I?.  An  order  for  reimbursement  under 
Stat  33  G.  3.  c.  8.  §  3.  made  upon 
the  parish  for  which  a  substitute  in 
the  militia  ser\'eS|  to   indemnify  the 
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liansh  in  whirh  such  sub>tit»«te's  fi- 
nniy  shall  have  lu'come  cliar^enble  and 
betfn  relievetl  under  an  ordr-r  of  iii«<iii- 
tenanct',  must  he  made  hy  the  smne 
inagisttate  and  at  ihe  same  time  ast^ie 
first  order  of  ma  nteiiance ;  and  notue 
of  Mich  order  of  riinihiirsemeut  ought 
io  he  served  upou  th<*  paiish  to  be  uf- 
fected  by  it  brf.ire  Ih' y  can  bo  pr»- 
ceeded  ag<dnst  crisninully  fur  disobe- 
dience to  it. 
/if.  V.  Ludbury  (Juhah.)  7  T.  R.  585 

13.  In  an  order  of  tiliation  and  mawi- 
tenanre,  the  justices  have  nr»  power  by 
the  stat.  18  Eiiz  c.  .K  to  diroct  the  de- 
fendant to  pay  the  cosfft  <>f  the  parish 
ill  obtaining  the  onter;  but  bavjig 
ill  such  order  sefraiateit  the  'Sum  t<> 
be  paid  for  niaiiitcnanre,  and  the 
sum  to  be  paid  for  costs,  the  order 
was  quashed  as  to  the  latter,  and  con- 
firmed as  to  the  re  t  of  it. 

R.  V.  Sweet.    9  E.  R.  25 

ll".  One  Tvlio  is  de  facto  t^uardian  of  the 
poor  of  a  pariith  u'litfd  with  other  pa- 
Hsiies  under  the  statute  22  Ci.  3.  c,  83 
for  the  better  relitf  and  employment 
pf  the  pour,  and  who  is  received  and 


acknowledged  by  the  ptiri^i  as  guar- 
dian, thou<ili  not  legally  appointed  mi* 
der  the  statute,^  is  yet  competent  to 
aj»})ly  in  that  rharacter  to  a  juslire  of 
the  ptare  lo  take  tlie  exam.n  ition  of 
a  sinuie  woman  with  child  in  otder  to 
fi'i  «te  the  ba!!>tar<i ;  whi«  h  t»v  the  stat. 
().  Gto.  2.  f.  31.  §  1  I-  di  etN  d  to  be 
ma  te  up  siiap)):-i<:ali(>nhy  theov^rsfers 
of  iJie  p('Or,  ill  whose  pla«  e  *«urb  t^aar. 
dim  is  a; •pointed,  a.  d  t»e  is  a  v»  coni- 
peienl  to  ^pp'y  to  the  justue  for  a 
S'lmmons  agai*  st  a  reputtci  ftith»r  f»r 
ncit  ob»*ying  an  onJer  of  b  »st»ir''y  ; 
whivh  by  slat.  4.9.  Geo.  3.  f .  6*8.  §  3. 
is  directt'cl  to  be^nadeuptin  complaint 
by  any  on<*  of  the  overseers  of  the  ponr* 
And  tliough  the  tatter  statute  t.'irect 
the  magi  trate,  upon  such  complaint 
and  proof  ii^on  Odth  of  the  o»der  for 
payment  of  m^iuten^ince,  and  non- 
payment thereof,  to  hswe  hi'*  warrnot 
to  appr<'hend  the  retuted  father;  yet 
it  is  projjcr  for  the  justice  to  is-^ue  a 
suuiiiions  in  the  first  instdnce  to  the 
p:irty  charged,  to  attend  and  shew 
cau?<e  &c. 

R.  V.  Martyr  Sf  al.     13  E.  R.  55 


K. 


KINGS  BENCH  PRISON. 
1.  AH  former  Rules  for  establishing  the 
rules  of  the  King's  Bench  Prison 
repealed — ^The  Rules  of  the  King's 
Bench  Prison  to  be  in  futnre  com- 
prised within  the  bounds  following, 
"rir.— From  Great  Cumber  Court  in  the 
parish  <if  St.  George  the  Martyr,  in 
the  county  of  Sw^ey,  along  tlie  north 
side  of  Greet  Suffolk  Street ^  as  far  as 
the  Star  Hrewhonse,  and  from  thence 
atopg  the  uortii'west  side  ot  Gilbert's 
Lane  to  the  BlackfiHars  Road,  ai:d 
across  the  raid  road  along  the  nortlt- 
■  west  side  of  Webber  Street  to  the  Half- 
Way  Hojuse^  ai.d  from  thence  along 
the  western  siile  of  Bonbon's  Buildings 
and  St.  George's  Row  to  the  West- 
minster  Road,  and  then  across  the  said 
road  and  along  the  western  srde  ot  St. 
George's  Mall,  and  from  the  pastry- 
cook's at  the  west  end  thereof  directly 
across  to  the  lamp-post  on  the  foot- 
path near  the  watcli  house  facing  the 
Dog  and  Duck,  and  along  the  said 
footpath  from  the  said  lamp-post  to 
^nother  lanip-post  on  the  eastern  side 
^f  the  said  road  facing  Key*s  Nursery, 


and  then  along  the  whole  of  the  said 
road  leading  by  Prospect  Place  to  the 
Elephant  and  Castle,  and  fM»m  tin  n*  e 
ahmg  the  eastern  >ide  of  Newingfon 
Causeway  to  Great  Cumber  Conrt 
aforei>aii ;  and  the  House  oj  Coirectimt 
for  the  counfy  oj  Suney,  tlie  New 
Gaol,  South wo7'k  and  tfte  Gaol  now 
building  for  thr  County  oJ  Surrey  and 
the  highways  exclusive  of  the  l)»«ses 
on  each  side  thereof,  leading  from 
the  King's  Bbnch  Prison  to  the 
said  gaols  re^pt  ttivt  ly  are  t^ithin  the 
said  kulei;  and  all  laverns,  viclual- 
liiig-hons»^.S  ale-houses,  wine-vaults, 
houses  or  places  licensed  li>  tell  gin  or 
Cither  spirituous  liquors,  and  ai! placet 
licensed  for  public  entertainments  are 
excluded  out  of  the  snid  rules. 

Reg.  Gen,  jK.35  G.  3. 

2.  The  parish  of  67.  Geors:e  the  Martyr 
wiihin  lht\  Borough  ot  Southwark'wx 
the  county  of  Surrey,  and  the  rhurcli- 
yard  a<lioining  thereto,  decbued  to  be 
witliiu  the  said  rules. 

Reg.  Gen.  T.  36  G.  3. 

3.  No  prisoner  in  the  King's  Bench 
rAisONi  or  within  the  rules  thereof. 
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KING'S  BENCH  PRISON. 


ili<itl  have  or  he  entitled  to  have  dny 
^le<a^K)ve  ibree  davs  in  each  ferm. 
And  evi  ry  such  prisoner  having  u  day 
rule  sliail  return  within  the  wdis  or 
xn'ts  of  tlie  SHJd  prison,  at  or  before 
jiiw^  oVinck  in  the  evening;  of  Ihe  d-ay 
for  which  such  ml'-  shall  be  granted. 
i^eg  Gen.  E.  SO  G.  3.  3  T.  R.  384. 
4>  But  a  pils^jner  m^ty,  on  shewinjs  spe- 
cial ra  >^e,  obtain  aiiditiond  day-rules. 
/Jf^.  Ge».  M.  37  G.  3.     7  T.  R.  82 


5.  The  granting  of  day<rules  to  pri50ziers 
in  the  K.  B.  pii^on  during  term  is  in 
the  discretion  of  the  court  on  appli- 
cation, ihe  same  as  before  East.  30 
G.  3  ;  but  prisoners  out  upon  such 
day-rules  must  return  at  or  before  nine 
o'clock  in  the  evenini;. 

Reg.  Gen.  H.  ^7  G.  3.    6  E.  R.  2 


L. 


LANDLORD  asd  TENANT. 


1»  Wfarre  an  infant  becomes  entitled  to 
the  revertsion  of  an  estate  leased  from 
year  to  year,  he  cannot  eject  the 
ItD'Xnt  without  giving  the  »ame  no- 
tice as  the  ur''ginal  lessor  must  liave 
given.  Maddmi  y.  White  2  T.  R.  159 

$r  If  a  tenaiit  hold  no  ier  an  agreement 
for  a  le»se  at  a  y(  arly  rent,  whvri'by  it 
h  »tij)ulated  that  the  agteement  vha'l 
coftttnue  fur  the  life  of  the  lessor,  and 
that  a  chiuse  shall  be  inserted  in  the 
leasee,  giving  the  lessor's  son  po^ver  to 
tnke  the  house  for  himself  whtn  he 
csime  of  age,  the  son  must  make  hi^ 
election  in  a  rrasonuble  time  aAer  he 
corues  of  age. 
Doe  d.  Bromfield  v.  Smith.  2T.R.436 

S.The  dehy  of  a  year  is  unreasonable, 
and  tenant  cannot  be  ejected  upon  a 
balf-year's  notice  to  quit,  served  aflcr 
•m  ha  delay.  2T.  R.43() 

4^  If  he  had  eierted  within  a  week  or 
fortnight,  that  certainly  would  have 
been  reasonable.  2  T.  R.  4*36 

i.  Where  a  landlord  has  a  right  to  re- 
enter for  nm  payment  of  rent,  he  can- 
not recover  in  ejectment  at  common 
law,  unless  he  demand  the  rent  on  the 
day  when  it  bt comes  due ;  nor  under 
the  Stat.  4  G.  1.  c.  '28.  §  ?.,  if  there 
be  a  sufficient  di.>lre«8  on  tiie  premises. 
Doed.  Forsters.  Wandtasa,  7T.R.  1 17 

€^  A  tenant  to  a  mortgagor,  who  does 
not  give  him  notice  of  an  ejectment 
brought  by  the  mortgagee  to  enforce 
'an  attornment,  is  not  liable  to  the  pe- 
nalties of  Stat.  1  i  G.  2.  c.  19.  §  12. 
for  secreting  ejectments.  * 

Buekky  V.  Buckley  1  T.  R.  647 

7«  Tenant  in  tail  having  received  an  an- 
cient rent  of  1  /.  1 8«.  iyd.  from  the  les 
sor  in  possession,  under  a  void  lease 
granted  by  tenant  for  life,  under  a 


power,  the  rack-rent  value  of  which 
was  30/.  a  year,  cannot  maintain  an 
ejectment,  laying  hi^  demise  at  lea»t  on 
a  prior  day,  without  giving  the  le^^^ee 
some  notice  to  (piit,  so  as  to  mnke  him 
a  tre^^passt  r  after  surh  recogr^ition  of 
a  lawful  prssession  either  ni  the  rela* 
tion  of  tenant,  or  at  least  continuing 
bv  sufferance  till  notice 
Denn  d.  Burtu  (Clk  )  ▼.  Rawfins.  ^ 

10  £.  R.  261    . 

IL  Notice  to  quit, 

1 .  Where  tlie  term  of  a  lease  is  to  end 
on  a  precise  day,  there  is  00  occa»ioD 
for  a  notice  to  quit ;  because  the  lease 
is  of  course  at  an  end,  unless  the  par- 
ties come  to  a  frei>h  agieement. 

1  T.  R.  54 
Right  d.  Flower  V.  Darby.  IT.R.  162 

2.  The  landbrd  has  a  rigtit  to  enter  on 
the  expiration  of  the  term,  though  if 
he  do  it  with  a  strong  hand  to  <lis^iOS- 
sess  the  tenant  by  force  he  may  be  in-^ 
difled.  7T.  R.  431 

3.  Where  tenant  for  life  grants  a  lea^^e  for 
years,  which  is  voir'  against  the  remain* 
llian,  ai)d  the  latter,  before  he  elects 
to  avoid  it,  receives  rent  from  the 
tenant,  whereby,  a  tenancy  from  year 
to  year  is  created  ;  this  is  with  retert 
ence  to  the  old  term,  and  half  a  year's 
notice  to  qtiit  from  the  remainder- 
man ending  with  the  old  year  is 
proper* 

Roe  d.  Jordan  v.  Ward.     1  H.  B.  $7 
(And  see  7  T.  R.  SG :  and  478) 

4.  If  a  tenant  for  life,  onder  a  limited 
power  of  leasing,  grant  a  lease  exceed- 
ing his  power,  the  lease  is  void,  and  not 
cHpnble  of  conformation  by  the  remain-* 
derman  man. — (See  title  Power.) 
But  if  the  remainder-man  accept  rent, 
as  rent,  after  the  death  of  the  tenant  for 
life,  it  is  an  admission  that  the  deleud* 
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ant  is  his  tenant,  aud  tbt^n  he  is  En- 
titled to  ni)tit  e  quit. 
Deed.  Martin  v.  WatU.  7  T.  R.  S3 
5*  An  est'dte,  tbe  greatfr  part  of  ^htch 
was  ill  lipase, 'e it iier  for  years  certain 
not  exceeding  21»  or  for  longer  terms 
of  yevirs  determinable  mi   lives,  wa^ 
seUled  on  Sfv*»ral  tenants  for  life  iv 
SBccesbion,  with   remainders   in  tail ; 
with  power  to  every  tenant   for  life 
*•  who  shontd  be  fotiled  to  the  free- 
"  bold  of  the   pr  *n»ise8  or  any  parr 
**  thtreof,  when  he  should  be  in  the 
*'  actual  |lo^se<ision    ot  the   same,  or 
**  any  part  thereof,  frotn  time  lo  tinu 
"  by  indenture   to  make  leases  of  all 
'•  or  any  patt  or  parts  of  the  rjemesut 
**  lands^  whereof  he  should  l£e  in   Xv 
**  actual  possession  as  aforesaid,  for 
**  iany  term  or  number  of  years,  not 
*•  exceeding  21  years,  or  for  the  life  or 
"  liv«*s  of  any  one,  two,  or  thne  per 
"  son  or  persons :  so  its  no  greater  c*- 
•'  late  than  for  three  lives  be  at  an> 
'    •*  one  lime  in  being  in  any  part  of  Ihe 
premises  ;    and   so  as  the  ancient 
yearly  rent,  &c.  be  reserved,"  kc. 
the  Court  of  Cf)urtof  K.  B.  held  Isi, 
that  the  power  on'y  authorized  ehher 
a  chattel  lease,  not  exceed injj  21  years 
(ir  a  freehold  le^tse  not  exceeding  three 
lives;  and  that^a    lease  by  tenant  for 
Kfe  for  91)  years  determinable  on  lives, 
as.  it  might  exceed  21  years,  was  void 
at  law,  ai>d  was  not  even  good  pro 
tanto  for  the  2 1  years. 
Roed.  Brunev.PHdeaux  lOE.  R.15S 
5.  But  the  special  verdict  (indin*;  that 
*  the  tenant   in   tail  had   receiver!   the 
rent  reserved  by  such  lease,  accruing 
afler  the  death  of  the  tenant  for  life 
who  made  it,  and  who  had  not  given 
any  notice  to  quit:  bid,  2dly,  that 
the  receipt  of  rent  was  evidence  of  a 
tenancy,  the  particular  description  of 
which  it  was  for  the  jury  to  decide 
upon ;  and  for   the  defect  of  the  spe- 
cinl  verdict  in  this  respect  a  venire  de 
novo  was  awarded.     But  the  court  in- 
liiiiatedy  that  under  the  circumstances 
of  the   case,  and  the  disparhy  of  the 
rent  resevred,  being  4/.  2«.,  while  the 
nck-rent  value  was  60L  a  year;  (though 
one  of  the  lessees  Jiad  been  presented 
by  the  homage  as  tenant  afber  the  death 
of  the  tenant  for  life,  and  admitted  by 
the  lord's  steward ;  and  the  4/.  2s,  re* 
•erved  w«s  more  than  the  amsient  rent); 
a  jury  would  be  strongly  advised  to  de> 
cide  against  a  tenancy  from  year  to 
T«V.  '  10E.R.  158 


6*  Wh'TP  one  in.remamder,  after  the  #t- 
piration  of  an  estate  for  tife,  gave  no« 
tire  to  the  tenant  to  qtdt  on  a  c*  rtatct 
day,  and  atterwards  accepted  h.dfa 
year's  reni  accrue* I  d«e  befo'e  tlie  eis- 
piration  of  the  notice  to  quit ;  »uch  ac- 
cept.-nee,  being  only  evidence  of  a 
holding  from  year  to  year,  i^*  rebutted 
by  ihf  previous  notice  to<)uit;  aiid 
therefore  th^*  no  ice  remain^  good. 
Sykrs  d  Murgairoyd  S^  al.  v. 


cor.  Blackstone,  J.  Y'&rk     Sum  Ass* 
1774.  IT.R.  l6l,fi. 

7.  But  a  distress  t  tken  for  rent  acc^med 
after  the  expiration  of  a  notice  to  quil^ 
is  a  Waiver  of  the  nctice  to  quit. 
Zouchd.  Ward  v.Wdlingale,  I  H.B.ai  I 

8.  So  if  a  landlord  receive  rent  accrued 
due  after  tke  expiration  of  a  notice  to 
quit  it  is  a  waiver  6f  timt  notice. 
Goodrigkt  d.  Charter,  v.  Cordwettt. 

6T.R.219 
(And  see  post  14 ;  and  IV.  8.) 

9.  In  the  case  of  a  tenancy  from  year  to 
year,  there  must  be  Haifa  yearns  notice 
to  quit,  ending  at  ttie  expiration  of  the 
year.  Right  d.  Flower  v  Darby* 

1  T.  R.  159 

i  0.  Six  months'  notice  is  not  stiHic  lent. 

ib,  \6S 

il.  There  is  no  di>tinction  between 
houses  and  lands,  as  to  the  time"  of 
giving  notice  to  quit.    J  T.  R.  l62|  3 

12.  It  is  said  that  three  ni(Hiths' notice 
to  quit  lodgings  is  sntTicienf ,  per  Lord 
Mnnsjield  C.  J.  in  Throgmori^n  rf. 
IVoadbyv,  IVheipdaie,  B.R.H.9G.3. 

6E,  R.  121,11. 

15.  'On  a  letting  of  a  house  from  year  to 
year  to  quit  at  a  quarter's  notice  the 
quarter  must  end  with  a  year  of  the 
tenancy.    Doe  d»  Pitcher  v.  Donovan 

1  W.  P.T.555 

14.  If  no  tree  to  quit  at  Midsummer  be 
given  to  a  tenant  holding  from  Mi'* 
chaelmas,  he  may  insist  on  the  insuffi* 
ciency  of  the  notice  at  the  trial  of  an 
ejectment,  though  he  did  not  make 
any  objectionat  the  time  it  was  serv- 
ed, but  merely  said,  "  i  pay  rent 
enough  already,  and  it  is  hard  lo  use 
met  \\\x%*'Oakapplev,Copims,  *T.  R.36i  I 

15.  A  notice  delivered  to  a  tenant  at 
Michaelmas  1 7p5,  to  quit  at  «•  Lady 
day  which  will  be  in  the  year  ]  7^5,'* 
was  holden  to  be  a  good  notice  to  quit 
at  Ladvday  179^.    Doe  d,  Dukeef 

Bedfjrd  v.  Knightley.    7  T.  R.  63 
14.  A  landlord  gave  a  notice  -to  quit  dif- 
ferent parts  of  a  farm  at  different  times 
which  the  defendant  neglecrcdtodoJui 
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part,  m  conte«|uence  of  whi'h  the' 
landlord  comiiieurecl  an  e,ectiuenf  : 
and  iM'fore  \\\is  hat  period  nun  ion<  d 
in  the  notire  wa^  expired^  the  l.mfilord 
fearing  tl*at  tlie  wilJiess  by  v.  h<»ni  he 
ira9  to  prove  ilie  notire  would  die»  ^Hve 
another  notice  to  quit  at  the  re^pt^r- 
five  limes  in  the  following;  y^nr,  but 
continued  to  proceed  with  hiii  rject 
n  ent :  held  th«*  seioiid  notice  wris  no 
iTdiver  of  t'  e  first.     Dor  d.  WHUams 

V.  Humphrey  .7  T.  R.  237 
(And  sec  ante  5,  6',  7  ;  and  post  IV.  8.) 
17*  VVhrr«'  a  dt-f -ndaut  in  ejectment  hrld 
as  to  the  aVahleland^  from  Candlemas 
and  a§  to  the  rest  of  the  fd rm  from 
3/(99/  dny  the  rent  bein?  pnahle  at 
Michael nms'Mn\  Ladj/'day^  and  not  ire 
to  quit  was  given  Mx  nion^hi  before 
May-day,  but  oof  six  n.onth^  before 
Candlemas;  Lord  Kenyan,  at  Stafford 
Sum.  A^s.  IT^^t  non-suited  the  plain- 
liff.  Quere,  Whether  the  notice  to 
quit  were  given  ha'f  a  year  before 
hady-day?  Doe  d,  Ld.  Grey  de  Wilton 

V. 9  cited  in  Doe  v.  Calcert, 

2  E,  R  384 

18.  Under  an  agreement  by  a  tenant  of 
•  farm  "  to  enter  on  the  tilhige  land 
at  Candlemas^  ^v^d  on  the  house  »nd  all 
other  the  premises  at  jLffe(V'^.V  follow- 
ing, and  that  when  he  left  the  fa  mi  hi* 
should  quit  the  same  accordins^  to  the 
times  of  entry  as  aforesaid,'  and  the 
rent  was  reserved  hall-yearly  hX  Michael- 
mas and  Lady-day ;  held  that  a  noli^rc 
to  quit  delivered  halfaytar  before 
JLady-day,  but  less  than  half  a  year 
before  Candlemas  was  good ;  the  tak- 
ing being  in  substance  from  Lftdy-day^ 
witli  a  privilege  for  the  incoM.ing  tenant 
to  enter  on  the  arable  land  at  Candle- 
mas (*^t  the  sake  of  ploughintr,  &c. 
Doe  d.  Stricklandv.  Spence.  6£.R.  ]  20 

19.  Under  an  agreement  of  demise,  dated 
in  Janrtary,o(}A  d well ing-bou^e,  mil h, 
and  other  bu  ildings  for  the  purpose 
of  carrying  on  a  manufacture,  together 
ivith  certain  meadow,  pasture,  and 
bleaching  grounds  waterconr>es,  S:c, 
for  a  term  of  45  years,  to  commence  as 
to  the  meadow  groundyrom  the  Q5th  of 
Dtxembcr  last :  as  to  the  |>a;>ture  from 
the  26th  of  March  next,  and  as  to  the 
kousing,  mills,  and  all  the  rest  of  the 
premises,  from  the  first  of  May  ;  re- 
serving the  ^rsfyfi/r'^rrtf  /  on  the  day 
of  Pentecost,  and  the  other  half  vear's 
tent  at  Martinmas :  held  that  the  sub 

>  ftautiai  subject  of  demise  bting  tlie 


bouse  and  btn1din?s  for  the  porpoae  of 
the  maMofacture,  which  were  to  be  en- 
tered on  the  1st  it(  May  ;  thi*t  wasthe 
substantial  time  of  entry  to  which  8 
notice  to  (put  o^ght  to  refer,  and  not 
t«»  the  'ioth  ofDc'cembtr,  when  the  in- 
coming tenant  bad  lil>eity  of  entering 
on  tin*  meodoWt  which  was  merely  an- 
cdifiry  to  the  otiier  and  principal  sub- 
ject of  demise ;  and  conseqiifntly  that 
a  notice  to  quit  served  on  (he  28th  of 
5f'/;f.(whirh  would  have  been  sntficient 
wi:h  reference  even  to  the  25th  of 
March,  the  d.»y  of  cnieriug  on  the 
pastu  e  gtonud ;  the  2f>th  of  September 
being  the  corie>pondi<  g  hait  yearly 
disy  of  holding  to  the  '25tli  %S  March) 
to  quit  nt  the  expiration  of  the  current 
year  of  holdiv^  wa«*  snthcient. 
Doe  d.  Ld. Bradford  v.  Watkins  and 

another.     7  E.  R.  55  L 

20.  Where  house  and  land  are  li't  to- 
gether to  be  enteied  upon  at  different 
times:  and  it  does  not  appear  from  the 
terms  of  the  demise  from  what  time 
the  wiioie  is  to  be  taken  as  let  togetlier : 
it  i>  a  question  of  fa<  t  ft»r  the  jury, 
which  is  the  prinri)Kd,  and  which  the 
accessorial  subject  of  demise,  in  order 
for  the  judge  to  decide  whetlier  the 
notice  to  quit  tlie  w  hole  were  given  iu 
time. 

Doe  d.  Heapy  v.  Howard.  1 1 E  R.49S 

21.  if  a  lanulord  lease  for  seven  yean 
by  parol,  and  a^ree  that  the  tenant 
shall  enter  at  Jjadyday  and  quit  at 
Candlemas,  though  the  lease  be  void 
by  the  statute  of  fra^ids  as  to  the  dura- 
tion of  the  term,  the  tenant  holds  01^ 
der  the  terms  of  the  lease  in  other  re- 
sp^c's;  and  therefore  landlord  can 
only  put  put  an  end  to  the  tenancy  at 
Candlemas. 
Doe  d.  Rigge  v.  Bell.    5\T.  R.  471 

22.  An  agreement  to  lease  a^  a  certain 
rent,  and  that  the  lessor  should  not 
turn  out  the  tenant  so  long  as  he  paid 
the  rent,  and  did  not  sell  any  article 
injurious  to  the  Iessor*s  business,  ei- 
ther purports  to  be  a  lease  for  life, 
and  would  then  be  void,  as  not  be- 
in^  treatable  by  parol ;  or  if  it  oper- 
ate as  a  tenancy  from  year  to  year, 
it  inii^t  nccess^ily  be  detenninable 
by  either  party  giving  the  regular  no- 
tice to  quit.  Doe  d.  Lockwood  v. 

Browne,  S  C.  R.  l65 

23.  Tenant  from  year  to  j'ear  before  a 
mortgage,  or  grauJ  of  the  reversion,  is 
entiiied  to   six  months'  notice  to  qml 
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before  the  end  of  the  year  from  the 
mortgage  or  grantee. 
Birch  V.  Wright,  1  T*  R.  380  Sf  382 
19.  Ejectment  may  be  brought  by  a 
mortgagee,  without  giving  notice  to 
quit,  against  one  who  was  let  into  pos- 
session as  tenant  from  year  to  year  by 
the  mortgagor,  after  the  mortgnge 
made  to  the  original  mortgagee,  but 
before  the  assignment  of  it  to  the  les- 
sor.    Thunder  d.  Weaver  v.  Belcher. 

3  E.  U.  449 

25.  A  landlord  of  premises  abcmt  to  sell 
them  gave  his  tenant  notice  to  quit 
on  the  11th  of  October  1806*.  but 
promised  not  to  turn  him  out  unless 
th<»y  were  f'old :  and  not  being  sold 
till  February,  1807,  the  tenaut  re- 
fused on  demand  to  deliver  up  posses- 
sion. And  on  ejectment  brought ;  the 
Court  of  K.  B.  held  that  the  promise 
(which  was  performed)  was  no  waver 
of  the  notice,  nor  operated  as  a  licence 
tO'  be  on  the  premiseN,  otherwise  tlian 
subject  to  the  landlord  s  right  of  act- 
ing on  such  notice,  if  necessary  ;  and 
therefore  that  the  tenant,  not.  having 
delivered  up  possession  on  dc  nand  af- 
ter a  sale,  was  a  trespasser  from  the 
expiration  of  the  notice  to  (juit. 

fVhiteacre  d.  Bault  v.  Sj/mcnds, 

10  E.  R.  13 

tfj.  L^ase  of  lands  by  deed,  since  the 
new  style,  to  hold  from  the  feast  of 
St.  Michael,  must  be  taken  to  mean 
frnm  New  MicIiaeltnaSj  and  cannot  be 
shewn  by  extrinsic  evidence  to  refer 
to  a  holding  from  Old  Michaelmas: 
s|lid  a  notice  to  quit  at  Old  Michael- 
mas, though  given  half  a  year  be- 
fore \ew  Michaelmas,  is  bad.  Doe 
d.  Spicer,  v.  Lea.  1 1  E.  R.  3 1  i? 

2^.  It  seems  that  a  receiver  i^ppointcd 
by  the  Court  of  Chancery  with  a 
general  authority  to  let  the  land  to 
tenants  from  year  to  year,  has  also 
authority  to  determine  such  tenaucits 
by  a  regular  notice  to  quit. 

Dot  d.  Marrack  ^  aL  v.  Read, 

12  E.  R.  ^7 


III.  Party-V/all. 

1.  A  lessee  for  21  years  at  a  pepper  corn 
rent  for  the  first *half-y ear,  and  a  rack- 
rent  for  the  rest  of  the  term,  who  by 
agreement  was  to  put  the  premises  in 
repair,  and  covenanted  to  pay  the  land- 
tax,  and  all  other  taxes,  rales,  assess- 
ments, and  impositions,  having  assigned 
his  term  for  a  smaU  sum  in  gross,  was 


held  not  to  be  liable  to  pay  the  ex* 

pense  of  a  party-wall,  either  by  the 
provisions  of  Stat  14, G.  3.  c.  78!  §41. 
or  by  the  covenant  :  but  that  charge 
must  in  such  case  be  borne  by  the  ori« 
ginal  landlord. 
Southall  V.  Leadhelter.  3  T.  R.  458 

2.  The  statute  14  G.  3.  c.  78.  §  41. 
intended  to  throw  that  burden  on  ptft- 
sons  to  whom  long  leases  had  beea 
granted  with  a  view  to  an  improvement 
of  the  estate,  and  who  aftenvards  ««- 
derlet  at  a  considerable  increase  of  rent. 

ib. 

3.  That  the  owner  of  the  improved  rent, 
not  of  the  ground  rent,  is  liable  to  pay 
the  expenses  of  a  party  wall.    See  also 

Peck  V.  IVood.    5  T.  R.  130 
k  A  lessee  of  such  a  term,  who  after- 
wards sold  the  lease  for  a  sum  in  gross, 
would  also  be  liable  within  this  act. 
Semb.  3T.  R.  458 

5.  The  lessor  of  a  bouse  at  a  rack-rent 
(there  being  no  other  person  entitled 
to  ant/  kind  of  rent)  is  liable  to  con- 
tribute to  the  expenses  of  such  party 
wall,  though  the  lessee  has  improved 
the  house  demised. 

Beardmore  y.  Fox,     8  T.  R.  214 

6.  But  if  the  lessee  of  a  house  at  a  rack* 
rent,  underlet  it  at  an  advanced  rent,  he 
is  liable  to  contribute  to  the  expenses  of 
such  party-wall :  nor  is  the  operation  of 
t  he  statute  at  all  varied  by  any  covenants 
to  repair,  entered  into  between  the 
landlord  and  his  tenant. 
Sangster  v.  Birkhead.  1  B.  &  P.  303 

7.  The  tenant  of  a  house  covenanted  in 
his  lease  to  pay  a  reasonable  share  and 
proportion  of  supporting,  repairing, 
and  amending  all  party-walls  &c.  and 
to  pay  all  taxes,  duties  or  assessments 
and  impositions,  parliamentary  and  pa- 
rochial, "  it  being  the  intention  of  the 
parties  that  the  landlord  shoidd  re- 
ceive the  clear  yearly  rent  of  60/.  in 
net  money  without  any  dedviction  what- 
ever;" during  the  lease  the  proprie- 
tor of  the  adjoining  house  built  a  party- 
wall  between  that  house  and  the  hous^ 
demised:  Under  the  statute  14  G.  3. 
c.  78.,  held  that  the  tenant  (not  the 
landlord)  was  bound  to  pay  the  moiety 
of  the  expense  of  the  |>arly-wall. 
Batrett  \\  Bedford  (  D.J  8  T.  R.  60Z 

S.  The  three  months'  notice  required 
by  §  38.  is  onl}  necessary  where  the 
person,  who  at  the  time  when  it  i$ 
necessary  to  buihl,  &c.  is  liable  to  pay^ 
cannot  agree  with  the  owner  of  tlie 
acyoiniug  house.  5  T.  R.  13Q 
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9.  Whcr^  notice  of  pulUing  down  aiid  re- 
building a  party-wall  was  given  un- 
der th^  building  act  14  G.  3.  c.  78., 
and  the  tenaiit  of  the  adjoiuiug  liuuse, 
who  was  under  covenant  to  repair, 
finding  it  necessary,  in  consequence, 
to  shore  up  his  house,  and  to  pull 
down  and  replace  the  wainscot  and 
imrtitions  of  it,  instead  of  leaving 
such  expenses  to  be  incurred  and 
paid  by  the  owner  of  the  house  giv- 
ing police^  in  the  manner  prescribed 
by  tlie  act,  and  afterwards  paying 
the  same  to  him  upon  demand,  em- 
ployed workmen  of  his  own  to  do 
those  necessary  works,  and  paid  them 
for  the  same:  held  that  he  could 
not  recover  over  against  his  landlord 
auch  e)(penses  incurred  by  his  own  or- 
ders^  and  paid  for  by  him  in  the  (irist 
instance ;  all  the  powers  and  authori- 
ties given  by  the  act  in  respect  of  any 
works  to  be  done,  being  given  to  the 
owner  of  the  house  intended  to   be 

Jmli^d  down  and  rebuilt,  and  ihe  Und- 
ord  of  the  adjoining  house  beiu<;  only 
liable  by  the  act  to  reimburse  iiis  te- 
nant money  paid  by  him  to  the  other 
owner  for  such  works  as  are  antliorized 
to  be  done  by  such  other  owner  in  re- 
spect of  such  adjoining  house. 

Robinson  v.  Lewis.  10  £.  R .  2^7 
10.  Before  an  action  can  be  brought  on 
the  building  act  to  recover  a  propor- 
tion of  Ihe  expenses  of  building  a 
party  wall,  the  accounts,  prescribed 
by  §  41.  niuht  be  delivered  whether 
the  bouse  be  occupied  by  the  owner 
or  by  a  tenant :  and  a  formal  dentaud 
of  the  money  must  be  made  2 1  days 
before  action  brought. 

PhiUp  V.  Donati.  2  W.  P.  T.  6'2 

IV.  Rent  and  Double  Rent. 

1.  If  both  lessee  and  lessor  sign  a  lease, 

the  former  is  estopped  to  plead  fiiY  ha- 

bttit  in  tenemends  to  an  action  of  debt 

for  rent  by  the  lessor.  U'ilkins  v. 

U'ingaie.  6  T.  R.  63 ;  and  see 

Parker  v.  Manninfr.    7  T.  R.  537 

f.  There  may  be  a  tenancy  without  an 
agreement  for  a  cetain  quantum  of 
rent :  that  may  be  ascerlained  after- 
wards ;  or  the  lessor  may  reciiver  on 
a  quantum  meruit,  4.  £.  R.  83 

8.  If  a  trader  af>er  committing  an  act 
of  bankruptcy,  lake  a  house  and  agree 
to  i^ay  half  a  year's  rent  in  advance, 
where«  by  the  custom  of  the  country, 
half  a  year's  rent  becomes  due  ou  the 
da)  on  wliich  the  tenant  enters,  the 


landlord,  lifter  an  assignment  under 
tlic  c'oniniisbion,  and  before  the  year 
expires,  may  distrain  the  goods  on  the 
premises  for  hall'  a  year's  rent;  or  if 
he  Imy  the  leuant'»  goods  at  Ibe  sale 
under  the  conimiyiion,  he  may  retain 
the  amount  of  tlie  half  year's  rent. 

Buckley  y.  Tai/ior.     2  T.  R.  6OO 
(And  see  title  Bankrupt  VUI.) 

4.  To  an  avowry  for  rent  the  tenant  may 
plead  payment  of  a  ground-reut  lo 
the  original  landlord. 

Sapsford  v.  Fletcher.    4  T.  R.  5 1! 
(See  title  Setoff.) 

5.  If^.  tenant  for  life  subject  to  for- 
feiture, remainder  over  to  £.,  lease  to 
C.  for  a  term,  and  afterwards  appre* 
bending  th-at  he  has  forfeited,  ac* 
quiesce  in  B,*s  claiming  and  receiving 
the  rent  from  C.  his  executor  may, 
on  shewing  that  he  acquiesced  under 
a  fahe  apprehension,  recover  from  C. 
tlie  amount  of  the  rent  ertoneously 
paid  lo  B. 

WiUiams  v.  Bartholomew.  lB.&P.326( 
i].  Tlie  goods  of  a  tenant  are  liuhh;  for 
a  year's  rent,  notwith^tan({in<5  an  out- 
lawry  in  a  f/r/7  suit.  7  T.  R.  259 

7.  A  slierifl*'s  otlicer  being  in  possession 
of  Ihe  tenant's  effects  under  an  out^ 
lawry,  made  a  distress  for  rent,  !>old 
the  goods  distrained,  and  afterwards 
lliv  outlawry  was  re\erst^l:  held  ibat 
the  othccr  was  liaMe  to  pay  the  pro- 
dure  of  the  qoodi  lo  the  landlord  in 
an  action  for  money  had  and  n  ct-ived. 
St,  John's  College^  OxJ'ord.  v.  Murcot^ 

7  T.  U.  259 
S.  If,  under  an  agreement  for  a  lease  at 
a  certzui  rent,  the  tenai  t  is  let  hito 
I'ossessiou  bef<»rc  the  lease  excculed, 
the  lessee  cannot  during  the  fir^l  year 
dintruiu  for  rent,  for  there  is  no  de- 
mise expressed  or  implied.     . 

Hes:an  v.  Johnsoti.  2  W.  P.T.  148 

9.  If  a  landlord  give  notice  to  his  tenant 
to  quit  at  the  ex))iratiQu  of  Ihe  lease 
and  the  tenauthold  over,  the  landlord 
is  entitled  to  double  rent ;  and  a  se- 
cond notice  delivered  to  the  tenant 
after  the  expiration  of  such  notice,  to 
quit  on  a  subsequent  day,  or  pay  double 
rent,  is  no  waver  of  such  nrst  notice, 
or  of  the  double  rent  which  has  ao 
crued  under  it. 

Messenger  v.  Armstrong.    1 T.  R.  53 

10.  Where  a  demi>e  is  for  a  certain  time» 
no  notice  to  quit  is  necessary  at  or 
before  the' end  of  the  term,  to  put  ao 
end  to  the  tenancy :  but  a  demand  of 
possession  and  *nolkc  in  writing«  &c« 


•re  necessary  to  entitle  the  landlord  to 
double  rent  or  value ;  and  such  de- 
mand may  be  made  for  that  purpose 
above  six  weeks  afterwards,  if  tlie 
landlord  have  done  no  act  in  the  mean 
time  to  acknowledge  tlie  continuation 
of  the  tenancy  ;  and  he  will  thereupon 
.  be  entitled  to  double  value  as  from 
the  time  of  such  demand^  if  the  tenant 
hold  over:  but  if  the  reut  were  be- 
fore reserved  quarterly,  nnd  such  de- 
mand be  made  in  the  middle  of  a  ouar- 
ter,  the  landlord  caimot  recover  smgle 
rent  for  the  antecedent  fraction  of 
such  quarter. 

Cobb  V.  SioJxs.  8  E.  R.  358 

11.  After  a  landlord  has  recovered  in 
ejectment  a^uinst  his  tenant,  he  may 
maintain  debt  upon  the  star.  4  G.  2. 
c.  28.  for  double  the  yearly  value  of 
the  premises,  during  the  lime  the  te- 
nant held  over  after  the  expiration  of 
the  landlord's  notice  to  quit. 

Souhbij  V.  Nerin^.  y  E.  R.  310 

12.  A  landlord  ilcclared  in  debt,  1st,  for 
the  double  value ;  2dly,  for  use  and 
occupation.  The  tenant  pkadei  nil 
debet  to  the  first,  and  a  tender  6f  the 
single  rent  before  the  action  brought 
to  ihe  second  count,  and  paid  the  mo- 
ney into  cjurt;  which  the  plaintiff 
took  out  bt»fore  trial,  and  still  pro- 
ceeded; and  the  Court  of  K.  B.  held 
tiiat  this  was  no  cause  of  nonsuit,  as 
*ipoH  the  ground  of  such  acceptance 
of  Ihe  single  rent  being  a  waver  of  the 
|)laiu!ifl'*8  right  to  proceed  for  the 
<loid)l^^  value ;  but  Ihat  the  case  ought 
to  have  gone  to  the  jury:  and  thai 
thf  plainiiff's  going  on  with  the  action 
iifter  t.iking  the  single  rent  out  of 
court,  was  evidence  to  shew  that  he 
did  not  nuan  to  wave  his  claim  for 
the  double  %'alue,  but  to  make  it  pro 
ianfo.  And  it  seems,  that  though  the 
single  rent  were  paid  into  court  on  the 
s<!cond  count,  yet  if  tlie  plaintiff  had 
not  accepted  it,^  but  had  recovered  on 
the  fiist  counti  the  defendant  would 
iMve  been  entitled  to  have  the  money 
so  paid  in  deducted  out  of  the  larger 
sum  recovered. 

Ryall  V.  Rich.  10  E.  R.  48 
J  3-.  In  debt  for  double  the  yearly  value 
under  4  G.  Q.  c.  28,  the  plaintifi;  af- 
ter staling  a  demise  to  the  defendants 
wiff ,  and  her  subsequent  intermarriage 
with  the  defendant,  alleged  in  the  first 
count  a  notice  to  quit,  and  demand  of 
possession  delivered  to  the  defendant 
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and  his  wife ;  abd  in  the  Second  coun^ 
alleged  a  notice  to  quit  and  demand 
of  possession  delivered  to  the  wife 
previous  to  her  intermarriage  with  the 
defendant ;  held,  that  to  support  the ' 
second  count  the  husband  need,  not  be 
joined  for  conformity,  and  that  to 
sustain  the  action  it  was  not  necessary 
to  have  given  a  notice  to  the  hus- 
band subsequent  to  tlie  intermarriage 
Lake  v.  Smith.    N.  R.  174 

14.  The  court  will  not,  after  a  trial,  stay 
the  proceedings  on  payment  of  tfie 
reut,  &c.;  thestat.  4  G.  2.  c.  28  only 
warranting  such  applicatioo  befotr 
trial.  And  that  statute  b  not  conhned 
to  cases  of  ejectment  brought  after 
half  4  year's  rent  due  where  no  wfi- 
citnt  distress  was  to  be  found  09  'ths 
premises*  ( 

Roe  d.  West  v.  Davis.  7  E.  R.  363 

1  J.  One  being  in  possession  of  premises 
as  tenant  from  year  to  year,  under  an 
agreement  for  a  lease  for  14  years» 
and  the  rent  being  in  arrear,  entera 
into  an  indenture  with  his  landlord^ 
whereby,  reching  such  tenancy  and  ar* 
rears  o^  rent  accrued,  and  that  he  had 
ascreed  to  quit  and  to  deliver  up  the 
premises  to  them,  and  that  a  valuation 
should  be  made  of  his  effects  on  the 
premises  by  two  indifferent  persons  to 
be  chosen,  &c.,  and  that  the  same 
should  in  the  mean  time  be  assigned 
and  delivered  up  to  a  trustee  for  the 
landlords  ;  the  deed  assigned  his  ef- 
fects on  the  premises  to  such  trustee^ 
in  trust  to  have  the  valuation  made, 
and  out  of  the  amount  to  retain  the 
arrears  of  rent,  and  pay  the  residue  to» 
the  tenant :  The  Court  of  K.  B.  held 
that  the  tenant  not  having  in  fact  quit- 
ted  the  possession,  nor  any  valuation 
having  been  made  of  his  ejects ;  such 
agreement  to  quit,  &c.  being  condi- 
tional, and  the  condition  not  perform- 
ed, nor  the  agreement  in  any  manner 
acted  upon,  did  not  operate  as  a  sur- 
render of  the  tenant's  legal  term  from 
year  to  year  ;  and  consequently  that 
the  right  of  the  landlord,  to  distrain 
for  the  arrears  of  rent,  continued  after 
six  months  from  the  malting  of  (bm 
indenture. 

Coupland  4r  al.  Assignees  of  Leedhans 
V.  Maynard  ^  «/•  1 2  £•  R.  134 
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LEASE  I. 


LAND-TAX  ACT. 

1.  The  appointment  of  clerks  to  the 
commissioners  under  the  land  tax  act 
(25  G.  3.  c.  4>.)  is  at  least  for  a  year 
R.  V.  The  Canmdssioners  of  the  Land- 
Tax  for  St.  Martin's  (Westminster,) 

1  J.  R.  149 

5!.  Buildings  of  a  college  in  one  of  the 
uni versifies  taken  into  and  made  part 
of  the  college  between  the  passing  of 
the  first  land  tax  act  and  the  act  which 
made  that  tax  perpetual,  are  exempted 
from  the  land  tax.  All  Souls  College 
\.Costar.    3B.&P.6:?5 

3.  But  where  a  college,  soon  after  the 
passing  of  the  fir&t  land-tax  act,  pur- 
chased lands  of  a  parish  under  a  private 
act  of  parliament,  which  provided  that 
the  college  should  pay  all  taxes  which 
the  premises  then  were,  or  should  there- 
after be  subject  to,  it  was  held  that 
the  lands  purchased  were  not  exempted 
from  the  land  tax.  ib. 

LEASE. 

L  Omstruction  of;  and  what  Instruments 
shall  be  valid  as  Leases, 

1.  A  paper,  containing  words  of  present 
contract,  with  an  agreement  that  the 
lessee  should  take  possession  im medi- 
ately, aud  tliat  a  lease,  should  be  ex- 
ecuted in  future,  operates  only  as  an 
agreement  for  a  lease,  and  not  as  a 
lea^  itself;  and  therefore  it  need  not 
be  stami>ed,  if  executed  brfore  sfat. 
23  G.  3.  c.  5S.  imposing  a  stamp  on 
agreements. 


Goodtitle  d.Estuick  yWay.  iT.R.  735 

2.  An  instrument  on  an  agreement 
stamp,  reciting  that  A,  in  case  lie 
shontd  be  entitled  to  certain  copyhold 

'  premises  on  the  death  ot  B.  would  iin- 
itiediately  demise  the  same  to  C.  de- 
clarhig  that  he  did  thereby  agree  to  de- 
mise and  let  the  same  v/ixh  a  subsequent 
covenant  to  procure  a  licence  to  let 
from  the  lord,  operates  as  an  aurt^e- 
ment  for  a  lease^  and  not  as  au  abso- 
lute demise. 

Doe  V.  Clare.    2  T.  R.  739 

3.  Words  in  an  agreement  that  A>  shall 
hold  and  enjoy,  &c.  if  not  accompa- 
nied with  restraining  words,  opemte 
as  words  of  present  demise.  Secits, 
if  they  be  followed  by   oihers  which 

'shew  that  the  parties  intended  that 
there  should  be   a  lesise  in   futuje. 
The  whole  must  depend  on  the  inten- 
tion of  the  parties.    Roe  d.  Jackson  r. 
Ashbrnmer.    5T.  K.  163I 


4.  These  words  in  an  instrument,  "  be 
it  remembered  that  J.  B.  hath  let, 
and  by  these  presents  doth  demise,"  &c» 
held  to  operate  as  a  present  demise, 
although  the  instrument  contained  a 
furthiT  covenant  for  a  future  lease. 
Barry  v.  Nugent,  T.  22  G.  3. 

5T.  R.  16a, «. 

5.  An  instrument  executed  on  24th  Ao- 
vember,  1 807,  on  an  agreement  stamp, 
setting  forth  the  condition  of  a  future 
lease  of  lands  and  rent,  to  be  entered 
upon,  '\\\e  one  in  Febmary,  and  (he 
other  in  May  succeeding,  "  an^  that 
a  lease  was  to  be  made  on  those  con- 
ditions, with  the  usual  covenants,'* 
sia[ned  by  the  defendant,  is  not  a  pre* 
sei';t  demise,  there  being  not  only  a 
stipuldlion  for  a  future  lease,  but 
time  given  to  perform  it,  and  no  pre- 
sent occupation :  yet  when  the  party 
was  let  into  possession,  and  paid  rent 
under  the  agnement,  the  Court  held 
him  liable  to  an  actiqn  ft>r  the  mistna- 
iiagement  of  ihe  farm,  unHer  a  count 
stating  that  the  premises  were  demised 
to  him. 

Tefhpest  V.  Rowling.  13  E-  R.  IS 
6\  A.  Hgreed  to  let  her  house  to  J?., 
**  du7'tng  her  lifey  supposing  it  be  occu^ 
pied  by  B,,  or  a  tenant  agreeable  to  A." 
and  •*  a  clause  wa-*  to  be  added  in  the 
lease**  to  give  A/s  son  an  op'ioi)  to 
pov^e^s  lii«  house  when  (fagf:  held 
thai  tliis  was  onlv  an  agreement  for  a 
lea^e,  ind  not  a  pirf*  ct  lease,  ihc  latter 
c  lau^  shewing  it  t^  be  executory  ;  and 
til  t  a  leas(>  <;ranted  in  pursuance  of 
such  agreement  would  only  enure  for 
the  join!  lives  of  ^.  and  B. 
Do'ed.  Bromfieldv. Smith, 6E,  R.53n 
7.  An  instrument  containing  w*»rds  of 
present  demise  will  operate  as  a  iease, 
if  such  np})eurs  to  be  the  intention  ot 
the  parties,  thou;»h  it  contain  a  clausq 
for  a  future  lease  or  leases :  as  where 
one  thereby  agrees  to  let  and  the  othtr 
agi^es  to  take  land  for  (>l  years  at  a 
certain  rent  for  building,  i»nd  the  te- 
nant agreed  to  lay  out  2000/.  within 
four  years  in  building  five  or  more 
houses,  and  when  five  houses  were 
covered  in  the  landlord  agreed  !o  grant 
a  lease  or  leasee  (which  might  be  for 
the  more  convenjeat  underletting  or 
assignment  of  the  leases)  btit  this 
agreement  was  to  be  considered  binding 
till  one  fully  prepared  could  be  pro^ 
duced.  Pooh  v.  Bentley.  12  £.  R.  168 
9.  A  lease  in  1785,  for  3,  tf,  or  9  years* 
determinable  in  17SS,  179Ul79^«i% 


LEASE  I. 


501 


a  lease  for  9  ve'ars,  determinable  at  the 
end  of  3  or  6  ^'ear^,  by  either  of  the 
parties,  on  giving  reasonable  notice  to 
quit. 

Goodright  v.  Richardson,  3  T.  R.  463 
5.  If  a  lease  be  granted  for  7>  14.,  or  21 
years,  Ihe  lessee  only  has  the  option  af 
which  of  the  above  periods  the  lease 
shall  determine. 

Dann  v.  Spurrier.     3  B.  &  P.  44.? 

10.  And  so  aUo  under  a  lease  for  14  or 
7  years. 

Doe  rf.  Wehh.  v.  Dixon.  9  E.  R.  1 6 

11.  A  lease  OKecuted  hv  the  tenant  for 
life  (in  which  the  revcr>ioner,  who  was 
thi'n  under  a^e,  is  nan  cd,  but  not  exe- 
cuted by  him)  is  void  on  the  di'ath  of 
the  tenant  for  life  ;  and  an  execution 
by  the  reversioner  only  afterwards,  is 
DO  conformation  of  it,  so  as  t»  bind  the 
le«>see  in  an  action  of  covenant. 

Ludford  v.  Barber.     1  T.  R.  86* 
(And  see  title  Power.) 

1 2.  Tenant  for  life  leases  premises  for  2 1 
years,  and  before  the  ex  pirn  t  ion  of 
th<it  term  dies;  the  trustee*  of  the 
remainder-man,  then  an  infant,  con- 
tinue to  receive  the  rent  reserved  and 
he,  on  coming  of  n<(o,  sells  the  pre- 
liiise^  by  auction ;  in  the  conditions  of 
sale  t!»e  prenn^es  are  declared  to  be 
(ubjc'ct  to  the  lease,  and  in  the  con- 
x'eyaiice  to  the  purchaser  the  lease 
is  referred  to  as  in  the  pos*«essioii  of 
the  lessee;  and  in  the coven'int against 
incumbrance^^  that  lease  is  excepted  ; 
tiie  purchaser  niort«2Hgo9,  and  in  the 
mort<yage  d^icds  the  hke  notice  is  taken 
of  the  lea^e,  and  the  mortgagees  for 
some  lime  receive  the  rent  reserved  ; 
held,  that  the  lease  expircnl  with  tht 
interest  of  the  tenant  for  life,  and  that 
the  notice  since  taken  of  it  <:id  not 
o|K»rate  as  a  new  lease.  Doed*  Poller 
Sf  aL  V.  Arclun-  ^-  al.  1  U.  &  P.  53 1 
(And  see  Landlord  and  Tenant 
H.  3.) 

)3.  A  lease  in  writing;  though  not  under 
seal,  cannot  be  given  in  evidence,  un- 
less it  be  stamped.  8  T.  R.  735 

14.  Though  by  the  statute  of  frauds  it 
is  enacted  that  all  leases  by  parol  f«)r 
inore  than  three  years  shall  have  the 
eftect  of  estates  at  will  only,  such  a 
lease  now  ensures  as  a  tenancy  from 
year  to  year;  the  meaning  of  the 
statute  being  that  such  an  agreement 
should  not  operate  as  a  term. 

Clayton  v.  BlaMif.  8T.  R.  3 

}  5.  The  mere  cancelliug  in  fact  of  a  lease, 
is  nu^  a  surrender  of  t|ic  term  thcre|>y 


granted  within  the  statute  of  frauds, 
which  requires  such  surrender  to  be  bi^ 
deed  or  note  in  writing,  or  by  act  of* 
operation  of  law.     Nor  is  a  recital  in 
a  second  lease,  that  it  was  granted  in 
part  consideration  of  the  surrender  of 
a  prior  lea<e  of  the  same  premises,  a 
surrender  by  deed  or  note  in  writing 
of  such  prior  lev^se  ;  it  not  purporting 
in  the  terms  of  it  to  be  of  itself  a  sur- 
render or  yielding  up  of  the  interest ; 
though  in  some  in&tances  the  accep- 
tance of  a  second  lease  for  part  of  the 
same  term  before  demised,  may  l>e  a 
sut  render  of  such  prior  term  by  opera* 
tion  of  law ;  and  this  even  though  the 
second  lease  be  voidable,  if  it  be  not 
merely  void.     But  where  tenant   for 
life  widi  a  s})ecial  power  of  leasing,  le- 
serving  th'»  best  rent,  in  considti  ation 
(a«  recited)  of  the  surrender  of  a  prior 
term  of  99  years,  (of  which  above  50 
were  unc\f»irecl)  and  certain  charges  to 
be  incurred  by  the  tenant  for  repairs 
and  improvements,  &c.  granted  to  him 
a  new  lease  of  the  premist  s  for  99  years 
by  riritte  of  the  pnwer  reserved  to  her, 
or  a»y  oifter  power  rested  in,  or  in 
anywise  belonging  to  hei\  which  new 
lease  was  void  by  the  power  for  want 
of  restfrving  the  bf st  rent :  held,  tiiat 
the  second  lease,  which  was  intended 
and  expressly  <  I  eel  a  red  to  be  granted 
by  virtue   <»f  and  under  the  power, 
and  being  apparently  not  intended  by 
the  parlies  to  be  curved    out  of  the 
« state  for  life  of  die  h'ssor,  being  void 
under  the  power,  <«liould  not  operate 
in  law  as  a  surrender  of  the  prior  term, 
as  passing  an  interest  out  of  the  life 
estate  of  the  grantor,  contrary  to  the 
manifest   iMlent  of  the  part  if  s  ;  and 
conr^ecpiently    that    the    prior    term, 
thou<;h  the  indenture  of  leA^e  were  in 
fait  cHuceiled  and  delivered  up  ujien 
the  new  lea^^e  was  granti'd,  might  be 
setup  by  the  tenant  of  the  premises  in 
bar  to  an  rjectment  by  the  remain- 
der-man alter  the  death  of  tenant  for 
life  ;  however  such  second  lease  nn'ght 
have  operated  by  way  of  estoppel  as 
against  the  lessor  during  her  life. 
Roe  d.  Earl  of  Berkeley  v.  Archhp. 

of  York.  6  E.  R.  s6 
16.  A  lessee  of  land  in  the  Bedford  Level 
cannot  object  to  an  action  by  Ids  land- 
lord for  a  breach  of  covi  nant  in  not 
repairing,  that  the  lease  was  void  by 
the  Stat.  l.i  Car,  2.  r.  17-  for  want  of 
being  registered ;  such  act  enacting, 
that    *'  ixQ  lease,  &c.   should   be   of 
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foice  but  from  the  time  it  should  be 
registered/'  not  avoiding  it  as  between 
the  parties  themselves,  but  only  post- 
poning its  priority  with  respect  to  sub- 
sequent incumbrancers,  registering 
their  titles  before. 

Had89n  v.  Skarpe,  10  E.  R.  350 
17.  Under  a  power  to  demise  for  21 
years  in  possession,  and  not  in  rever- 
sion, a  lease  dated  in  fact  on  the  17  th 
of  February f  1802,  habendum  from 
tiie  25th  of  March  next  ensuing  the 
date  thereof  is  good,  if  not  executed 
and  delivered  till  after  the  25th  of 
March  ;  for  it  then  takes  effect  as  a 
lease  in  possession,  wiih  reference  back 
to  the  date  actually  expressed. 

Doe  d.  Cox  \.^Day.  10  E.  R.  42? 

II.  Of  Provisoes  and  Covenants  in, 

i.  A  proviso  in  a  lease  for  2 1  years  that 
the  landlord  shall  reenter  oa  the  te- 
nant's committhig   an  act  ot    baiik 
ruptcy»  >vhereon  a  coniniis:>iou  shall 
•  issue,  b  good. 

Roe  v.  Gallia s.  2  T.  R.  133 

f .  A  lessee,  who  had  covenanted  "  not 
t(»  let,  set,  assign,  transfer,  make  over, 
barter,  exchange,  or  otherwise  part 
with  the  indenture,"  &c.  with  a  pro- 
viso that  the  landlord  might,  in  such 
rase,  re-enter,  gave  a  warrant  of  at- 
torney to  confe>s  judgment,  on  which 
the  lease  was  taken  in  execution,  and 
sold.  This  was  held  to  be  no  for- 
feiture of  the  lease. 
Doe  d.  MUchinson  \. Carter.  ST.R.57 

5.  But  where  it  was  found  by  verdict 
that  tlie  tenant  gave  such  warrant  of 
attorney  to  a  creditor  for  the  ex|n^s 
purpose  of  enabling  such  creditor  to 
take  the  lease  in  execution  under  the 
judgment;  this  was  held  to  be  in 
fraud  of  the  covenant :  and  the  land- 
lord, under  the  clause  of  re-cntrj',  re- 
covered the  premi'C^  in  ejectment  from 
a  purchaser  under  the  sheriff's  sale. 

Same  Parties.  8  T.  R.  300 
<And  see  Dbvisb  XU.  4.) 

4.  Where  one  leased  for  21  years,  if 
the  tenant,  his  executors,  ike,  should 
so  h»ng  continue  to  inhabit  and  dwell 
in  the  larm-house,  and  actually  oc- 
cupy the  lands  \'c.  and  not  let,  set, 
assign  over,  or  otherwise  depart  with 
the  lease :  tlie  Court  of  K.  B.  held  that 
the  tenant  having  become  bankrupt, 
and  his  assignees  havmg  possessed 
tliemselves  of  the  premises  and  sold  the 
lease,  and  the  bankrupt  being  oat  of 
the  actual  poflsessiou  and  occupation  of 


the  farm,  the  lessor  might  maintiiin 
an  ejectment  without  a  previous  re-* 
entry;  the  oontinuance  of  the  term 
itself  bemg  made  to  depend  upon 
the  lessee's  actual  occupation. 

Doe  V.  Clark.     8  E.  R.  1 85 

5.  If  a  lease  contains  a  proviso  that  the 
lessee,  his  executors,  ifc.  shall  not 
set,  let,  or  assign  over  the  whole  or 
part  of  the  premises  without  leave  ill 
tcriting,  on  pain  of  forfeiting  the  lease; 
the  adniiuistrdlrix  of  the  lessee  cannot 
under-let  without  incurring  a  forfei* 
ture,  though  for  less  time  than  the 
whole  term. 

noe  V.  Harrison.  2T.  R.  425 

6.  A  parol  licence  to  let  part  of  the  pre- 
mises does  not  discharge  the  lessee 
from  the  restriction  of  such  a  proviso. 

2  T.  R.  425 

7.  The  lessor's  receiving  rent  after  the 
forfeiture  is  no  waver,  unless  the  for- 
feituie  were  known  to  him  at  the  time, 

2T.  R.  425 
3.  In  a  lease  the  lessor  reserved  a  right 
to  enter  and  cut  timber,  making  rea* 
sonable  sntisfaclion  to  the  lessee  for 
any  wrongful  act  of  cutting  down  by 
a  third  person,  if  without  the  consent 
of  the  lessor,  however  he  may  coun« 
tenance  the  act  afterwards. 

Griffiths  V.  Brome.  6  T.  R.  66 
9«  Where  it  only  appeared  that  tlie  les* 
sor  had  proniisecj  to  make  compensa- 
tion afterwards  for  such  wrongful  act, 
if  the  wrong-doer  himself  did  not,  it  . 
was  not  considered  as  an  adoption  of 
the  art,  nor  as  evidence  of  a  prior  con^ 
sent  to  it  whereon  to  found  an  action 
on  the  covenant.  6  T.  R.  66 

10.  Where  a  lease  for  21  years  contained 
a  proviso,  that  in  case  either  landlord 
or  tenant,  or  their  respective  heirs  or 
executors  wi!»lied  to  determine  it  at 
the  end  of  the  first  14  years,  and  should 
give  six  months  notice  in  writing  under 
his  or  their  respective  hands,  the  same 
should  cease:  held,  that  a  notice  to 
quit,  signed  by  two  only  of  three  exe« 
ctitors  of  the  original  lessor,  to  whom 
he  had  bequeathed  the  freehold  09 
joint  tenants,  eipressing  the  notice  to 
be  given  on  behalf  of  thtmselees  and 
the  third  ejtecutor,  was  not  good  under 
the  proviso,  which  required  it  to  be 
given  under  the  hands  of  all  three. 
Neither  could  such  notice  be  sustained 
under  the  general  rule  of  law,  that  one 
joint  tenant  may  bind  his  companions 
by  an  act  done  for  his  benefit ;  for  nan 
cmmM  that  the  detenuiaation  of  tha 
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lease  wat  for  the  benefit  of  the  co- 
J4)iiit  tenant ;  which  it  was  incunvbent 
on  the  party  who  wished  to  avail  hini- 
«elf  of  it  to  prove.  And  the  notice 
to  quit  being  sucii  as  the  tenant  was 
to  act  upon  at  the  titncy  no  subsequent 
recognition  of  the  tliird  executor  will 
make  it  good  by  relation :  nor  whs  his 
joining  in  the  ejectment  eviilence  of 
his  original  assent  to  bind  the  tenant 
Py  the  notice.     Right  d.  Fisher  Sf  ah 

v.Cuihell.  6E.R.491 

11.  Tlie  lessor,  after  a  demise  of  certain 
premises  with  a  portion  of  an  adjoining 
yard»  covenanted  that  the  lessee  iihould 
have  "  the  use  of  the  pump  in  the  yard 
jointly  with  himself,  whilst  the  same 
should  remaitttheret  paying  half  the  ex- 
penses of  the  repair."  The  words  whilst, 
&c.  reserve  to  tlie  lessor  a  power  of  re- 
moving the  pump  at  his  pleasure ;  and 
it  is  no  breach  of  the  covenant  though  he 
remove  it  without  reasonable  cause,  and 
in  order  to  injure  the  lessee.  But  without 
those  words  it  would  have  beena  breach 
of  covenant  to  have  removed  the  pump. 

Rhodes  v.  Bullard.    7  E.  R.  1 16 

1 2.  Where  assignees  of  a  bankrupt  adver- 
tised the  lease  of  certain  premises,  of 
which  the  bankrupt  was  lessee,  for  sale 
by  auction  (witliout  stating  tlieinselves 
to  be  the  owners  or  possessed  thereof), 
and  no  bidder  offering,  they  never  look 
possession  in  fact  of  the  premises ;  held 
that  tiiis  was  no  more  than  an  experi- 
ment to  ascertain  the  value,  whether 
the  lease  were  beneficial  or  not  to  the 
creditors,  and  did  not  amount  to  an  as- 
sent on  the  part  of  the  assignees  to  take 
the  term;  nor  support  an  averment  in 
a  declaration  in  covenant  for  non-pay- 
ment of  rent  for  thiee  years  against 
them  by  the  landlord,  that  ail  tlie  es- 
tate, right,  title,  interest,  &c.  ofthe 
bankrupt  in  the  premises  came  to  the 
defendant  by  assignment  thereof. 

Turnery.  Richardson,    7  E.  R.  335 

13.  One  in  consideration  of  5/.  8«.  in  na- 
ture of  a  fine^  and  of  a  yearly  rent  of 
5«.9^.demised certain  ground,  with  the 
buildings,  &c.  for  21  years,  with  a  pro- 
viso for  distress  if  tlie'  rent  were  in  ar- 
rear  for  1.4  days.  And  the  lessor  cove- 
nanted at  the  end  of  18  years  of  the 
term,or  before,  on  request  of  the  lessee, 
to  grant  a  new  lease  of  the  premises 
**  for  the  like  fine,  for  the  like  term 
of  21  years,  at  the  like  yearly  rent, 
mth  ALL  covenants^  grants^  and  or- 
tides,  as  in  that  indenture  were  con- 
itUnsd.  1  be  court  of  K,  B.  held  that 


this  covenant  was  satisfied  by  the 
tender  of  a  new  lease  for  21  yean 
containing  all  the  former  covenants 
except  the  covenant  for  future  renewal* 
And  held  that  an  averment,  that  the 
covenant  for  renewal  in  the  indenture 
declared  on  corresponded  with  various 
other  leases^  before  then  successively 
made  by  the  owners  of  the  inheritance 
for  the  time  being,  could  not  be  taken 
in  aid  to  construe  the  meaning  of  the 
indenture:  for  supposing  such  evi« 
dence  were  admissible  in  any  case 
where  the  renewals  had  been  uniformly 
the  same,  yet  non  constat  from  this 
averment  that  all  the  former  leasee 
contained  the  same  covenant  for  re- 
newal. Iggulden  V.  May.  7  E.  R.  237 
(And  see  2  N  R.449«where  upon  a  writ 
of  error,  this  judgment  was  atiirmed.) 

14.  In  a  lease  of  ground,  with  liberty  to 
make  a  water^course  and  erect  a  mill^ 
the  lessee  covenanted  for  himself,  hia 
executors,  &c.  and  assigns^  not  to  have 
persons  to  work  in  the  mill  who  were 
settled  in  other  parishes,  without  a 
parish  certificate ;  held  that  this  co- 
venant did  not  run  with  the  laud,  or 
bind  the  assignee  of  the  lessee. 

The  Mayor ^  Spc.  of  Congleton  r. 
Pattison.  IOE.R.  130 

15.  A  proviso  in  a  lease  for  21  years^ 
that  if  either  of  the  parties  should  be 
desirous  to  determine  it  iu  7  or  14 
years,  it  should  be  lawful  for  either  of 
them,  his  executors  or  administrators^ 
so  to  do,  upon  1 2  months  notice  to 
the  other,  his  heirs»  execi^tors,  nr  ad- 
ministrators, extends,  by  reas<mable 
intendment  to  the  devisee  of  the  lessor 
who  was  entitled  to  the  rent  and  re- 
version.    Roe  d.  Bamford  v.  Hayley 

12E.R.464 

16.  A  distinct  covenant  in  a  lease,  where- 
by the  tenant  bound  himself  to  pay 
the  property  tax^  and  all  other  taxes 
imposed  on  the  premises,  or  on  the 
landlord  in  respect  thereof,  though 
void  and  illegal  by  the  stat.  46  G.  3. 
c.  65.  §  1 15.  will  not  avoid  a  separate 
covenant  in  the  lease  for  payment  of 
r^nt  clear  of  all  parliamentary  taxes, 
<Src.  generally ;  for  such  general  wordat 
will  be  understood  of  fiuch  taxes  as  the 
tenant  might  lawfully  engage  to  defray^ 

Gaskeli  v.  King.  11  E.  R.  1 65 
17*  A  covenant  in  a  lease  for  21  years 
ending  at  Michaelmas,  that  the  teiant 
should  not  during  the  term  cut  down 
any  coppice  "  of  less  than  10  years 
growth^"  or  at  any  unseasonable  time 
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of  ihe  year,  but  that  at  the  end  of  the 
lerin  flic  landlord  should  pay  the  tenant 
the  value  ''  of  all  such  growth  of  cop- 
pice as  should  be  then  standing  and 
growing,"  was  held  by  the  Court  of 
K.  B.  (one  judge  dissenting)  according' 
to  its  grammatical  construction  to  bind 
the  landlord  to  pay  f4>r  the  value  of  all 
the  coppice  of  less  than  10  years  growth 
left  on  the  premises  at  the  en<l  of  the 
term.      hove  v.  Pares.     13  £.  IL  SO 

LEGACY. 

1.  No  aclion  at  law  lies  to  cnft>rce  |'ay- 
nient  of  a  legacy,  the  Court  of  Chan- 
cery being  the  proper  jurisdiction  for 
tha\  purpose. 

Deeks  v.  Strutt.     5  T.  R.  690 

5?.  But  an  action  at  law  will  lie  againsi 
an  executor  to  recover  a  specific  chat- 
tel bequeathed,  after  his  assent  to  tin' 
,  bequest.  Doe  d.  Lord  Saj/e 

and  Seh  v.  Guy.    3  E.  11.  1 20 

S,  Where  there  is  acievise  to  A,  for  life 
of  the  rents  ond  profiisof  a  real  estate, 
and  the  intcrciits  and  dividends  of  per- 
gonal property  and  after  his  tieath,  the 
whole  estates  both  real  and  pci>onal 
to  be  divided  between  B.  and  C,  ; 
the  executors  and  trustees  are  bound 
to  pay  to  A,  the  annual  produce  (»f 
the  personal  as  well  as  real  property, 
especi.dly  if  the  personal  propeity  be 
money  in  the  funds,  without  retpnring 
a  receipt  stamped  as  for  a  legan/,  under 
slats.  20  G.  3.  c,  28  :  23  G.  3.  c.  .58., 
and  29  G.  3.  r.  5 1. [But  see  now  stal. 
36*G.  3.C.  52.] 

Green  v.  Croft.     2  II.  B.  30 

LIBEL. 

I.  What  shall  be ;  and  how  to  he  charged. 

1.  The  Court  o  C.  P.  held  that  an 
action  could  not  be  niaiitamed  for 
publishing  a  true  acc«>unt  of  the  pro- 
ceedings of  a  court  of  justice,  Jiowevcr 
injurious  such  publication  might  be  to 
the  character  of  an  individual.  Qii. 
AViiether  the  matter  of  justification 
ought  not  to  be  pleaded  ] 

Cnrt^  v.  Walter.     1  B.  P.  525 

U.  The  Court  of  K.  B.  refused  to  grant 
0  criminal  information  against  a  book- 
seller as  for  a  libel  in  printing  a  true, 
but  unaothoriated,  copy  of  a  report  of 
the  House  of  Commons  ;  though  the 
report  reflected  00  the  character  of 
lin  individual. 

/{.  V,  J.  Wright.    S  T.  R,  293 
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3.  It  is  iteither  the  subject  of  ft  criniinat 
prosecution,  nor  of  an  action,  to  publish 
a  true  account  of  the  proceedings  in 
parliament  or  of  the  courts  of  justice. 

R,  V. ./.  Wris;hL    8  f.  R.  298 
[But  see  post  III.  8.] 

4..  If  a  court  martial,  af.er  stating  in 
their  benlence  the  acquittal  of  an  officer 
against  whom  a  charge  has  been  pre- 
ftrred,  subjoin  thereto  a  declaration  of 
their  opinion  that  the  charge  is  mali* 
ciousand  ground  less,  and  that  the  con- 
duct of  the  prosecutor  in  fahely  ca- 
lMmiiiatin<j^  the  accused  is  highly  injuri- 
ous to  the  sen  ice,  the  piesident  of  the 
court  martial  is  not  liable  to  an  action 
for  a  libel  for  having  delivered  such 
sentence  and  declaration  to  the  Judge 
Advocate. 
Jekj/Uv.  Sir  J.  Moore.  2  N.  R.  341 

5.  To  print  of  any  person  that  he  is  a 
swindler,  i:»  a  libel,  and  actionable. 

J'Anson  v.  Stuart.     1  T.  R.  748 

6.  Sitn|)ly  saving  to  another  **  you  are  a 
swindler^*  hehl  by  the  Court  of  C.  P. 
not  to  be  actionable. 

Savile  v.  Jar  dine.  2  H.  B.  53 1 

7.  A  letter  written  to  a  third  person 
calling  p!aititili'  '*  a  villain,"  held  ac- 
tionable, without  pntof  of  special  da- 
mage.    Bell  v.  Stone.     1  B.  &  P.  33 1 

8.  A  servai\t  cannot  maintain  an  action 
against  his  former  muster  for  words 
5)^)1^60,  or  a  letter  written  by  him  in 
giving  a  chiiracter  of  the  servant,  un- 
less the  latter  prove  the  malice  as  well 
as  falsehood  of  the  charge,  even  though 
the  master  niHke  specitic  charges  of 
fraud.  Weathen-tane  v.  Hawkins. 

1  T.  R.  1 10 

9.  Although  a  mast  or  be  not  in  general 
b(»und  to  prove  the  truth  of  a  charac- 
ter given  by  him  to  a  person  applying 
for  thcchari'.cter  of  his  servant,  yel  if 
he  ofiiciously  state  any  tiivial  miscon- 
duct of  ihe  servant  to  a  former  nins- 
tiT,  in  order  to  prevent  him  giving  a 
second  character,  and  then  himself 
upon  application  for  a  character,  give 
the  servant  a  bad  character,  the  truth 
of  which  be  is  not  able  to  prove,  the 
jury  may,  from  these  circumstances* 
infer  malice  against  the  master,  in  au 
action  against  him  by  the  servant. 

Rogers  v.  ClifiOH.    3  B.  &  P.  587 

10.  In  an  action  tor  a  libel  w^ritt^o  in  a 
foreign  language,  the  plaii^tifi^  must 
set  foith  the  libel  in  the  original ;  and 
if  be  only  sot  out  a  translation  of  it, 
the  Court  will  arrest  the  judgment. 

Zenobia  r,  Axtcll.    6  T.  R.  1C2 
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11.  An  indictment  or  information  for  a 
4ibi*l  need  not  charge  the  offence  to 
have  .been  commit  ted  vi  et  armis^  or 
allege  that  the  libellous  matter  i>  false. 

7?.  V.  Burkf.    7  T.  R.  4 

12.  An  indictment  for  publishing  libel- 
lous matter,  reflecting  on  the  memory 
of  a  dead  person,  not  alleging  that  it 
was  done  with  a  design  to  bring  con- 
tempt on  the  fiimily  of  the  deceased, 
to  stir  up  the  hatred  of  the  king's 
subjects  against  them,  or  to  excite  his 
relations  to  a  breach  of  the  peace,  can- 
not be  supported. 

R.  V.  Topham.    4  T.  R.  1 Q6 

13.  In  an  action  for  consequential  damage 
from  slander,  imputing  incontinence  to 
the  plaintiff,  it  is  enough  to  state,  thai 
he  was  occasionally  employed  to  preach 
to  dissenters  at  a  certain  licensed  cha- 

Kel,  from  which  he  derived  consLdera* 
le  profit,  and  that,  by  reason  of  tlie 
scandal,  "  the  persons  frequenting  the 
said  cha|>el  refused  to  permit  him  to 
preach,  and  had  discontinued  the 
I  emoluments  which  they  would  other- 
wise have  given  him  ;"  without  saying 
who  those  persons  were,  or  by  what 
authority  they  excluded  him,  or  that 
he  was  a  preacher  qualified  uuder  stat. 
10  Ann*  c.  2. 
HaHley  v.  Herring.    8  T.  R.  130 

II.  Evidence* 


1.  On  the  tiial  of  an  indictment  for  a 
libel,  tlie  only  questions  for  the  con- 
sideration of  the  jury  are  the  fact  of 
publishing,  and  the  truth  ofthetn- 
ntundos.  Whether  the  subject-matter 
be  or  be  not  a  libel  is  a  question  of  law 
for  the  consideration  of  the  court. 
R,  V.  The  Bean  of  St.  Asaph,  3  T.  R. 

,  428,  n. :— and  R.  v.  Withers,  3  T.  R. 
428.  [But  see  stat.  32  G.  3.  c.  6o ; 
and  the  opinion  of  Kenyan  Ch.  J.  in 
R.  V.  Holt,  5  T.  R.  430.] 

S.  It  is  not  competent  to  a  defendant, 
charged  with  having  published  a  libel, 
to  prove  that  a  paper,  similar  to  that 
for  the  publication  of  which  he  is  pro- 
secuted, was  published  on  a  former 
occasion  by  other  persons,  who  have 
never  been  prosecuted  for  it. 

R.  v.  Holt.    5  T.  R.  436 

3.  Proof  that  the  defendant  gave  a  bond 
to  the  stamp-oflice  for  the  duties  on 
the  advertisements  in  a  newspaper 
under  the  stat.  29  G.  3.  e,  50,  §  10. 
and  had  occasionally  applied  at  the 


stamp-office  respecting  the  duties,  is 
evidence  that  he  is  the  publisher. 

4  T.  R.  126 

4.  Proof  of  words  spoken  to  a  person 
will  not  support  an  indictment,  cbarg- 

,  ing  that  the  defendant  spoke  them  of 
such  a  person.  /2.  v.  Berry.  4T.  R.  2 1 7 

5.  A  count  for  slanderoiis  words  spoken 
afiirmatively,  is  not  supported  by  proof 
that  they  were  spoken  by  way  of  in- 
terrogation. The  words  must  be 
proved  as  they  are  laid. 

Barnes  v.  HoUotvay.     8  T.  R.  150 

6.  The  publisher  of  a  weekly  register  re- 
ceived an  anonymous  letter  tenderinjs 
certain  information  concerning  Ireland 
and  desiring  to  know  to  whom  the 
letter  should  be  directed,  to  which  an 
answer  was  returned  in  the  register : 
after  which  two  letters  were  received 
in  the  same  hand  writing,  directed  as 
mentioned,  and  havhig  the  Irish  post- 
mark on  the  envelopes,  which  two  let- 
ters were  proved  to  be  the  hand  writing 
of  the  defendant^  and  the  letters  them- 
selves containing  expressions  indicative 
of  the  writer's  having  sent  them  to  the 
publisher  of  the  register  in  MiddleteM 
for  publication.  This  was  held  to  be 
sufficient  evidence  for  the  jury  to  find 
a  publiciition  in  Middlesex  by  the  pro- 
curement of  the  defendant. 

R.  V.  Johnson.    7  E.  R.  65 

.  IIL  Ju9tijicatian» 

1.  There  may  be  an  implied  justification 
of  a  libel,  or  of  slander,  from  the  oc- 
casion (as  if  read  in  a  judicial  pro- 
ceeding), as  well  as  on  account  of  the 
subject-matter.  i  T. R.  iio 
(Sec  antel.) 

2.  A  justification  to  an  action  for  a  libel 
,  for  charging  the  plaintiff  with  being 

a  swindler,  must  state  the  particular 
instances  of  fraud  by  which  the  de- 
fendant means  to  support  it. 

1  T.  R.  74S 

3.  A  justification  generally  in  the  words 
of  the  libel,  where  the  libel  is  general 

.is  not  sufiicient.  i  T.  R.  748 

4.  It  is  no  justification  to  an  action  of 
slander  to  plead  that  A.  B.  told  the 
slander  to  the  defendant. 

Davis  V.  Lewis.    7  T.  R.  17 

5.  But  if  the  person  repeating  the  slan- 
der at  the  same  time  mention  the 
name  of  the  person  from  whom  he 
heard  it,  that  may  be  pleaded  in  jus- 
tification to  an  action  brought  against 
the  former.  7  T.  -R.  j  7 

2  R 
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6.  In  a  justificatioD  for  slander,  that  the 
defeodant  named  the  original  author 
of  it  at  the  time,  it  is  not  sufficieiit  to 
allege  that  the  original  slanderer  used 
such  and  such  words  or  to  that  iffect; 
although  in  the  libel  declared  on,  the 
defendant  stated  that  another  had 
apokeu  the  same  slanderous  words  oi 
the  plaintiff,  or  words  to  that  effect ; 
but  the  defendant  must  give  the  very 
words  used,  though  it  be  only  neces- 
sary to  prove  some  material  part  of 
them.  Maitlandv.GoMHey.^E.RA26 

7.  Qtt.  Whether  a  defendant  can,  by 
namirg  the  original  author,  justify  the 
publishing  in  writing  slanderou^^  words 
gpoken  by  such  cither  ;  especially  fl/ifer 
knowing  that  they  were  unfounded  ib. 

8.  It  is  libf  llous  to  publish  a  highly  co- 
loured account  of  judicial  proceeilings, 
mixed  wilh  the  party's  own  observa- 
tions and  conclusions  upon  what  passed 
in  court,  which  contained  an  insinua- 
tion that  the  plaintiff  had  committed 
feijury:  and  it  is  no  justification  to 
such    insinuation   of  perjury  against 
the  plaintiff  (who  had  sworn  to  an  as- 
sault liy  A,  B'  on  hipa),  that  it  did  ap- 
fear  (which  was  the  suggestion  in  the 
libel)/rom  the  teHimmy  of  every  per- 
son in  tkeroom,  SfC.  txcept  the  plaintiff, 
that  no  violence  had  been  used  by  A. 
JB.  &c. ;  for  non  constat,  thereby  that 
what  the   plaintiff  sworf  was   false. 
Neither  is  it  sufficient  in  a  justification 
to  such  a  libel,  where  the  extraneous 
matter  was  so  mingled  with  the  judicial 
account  as  to  make  it  uncertain  whether 
it  could  be  separate*!,  to  justify  the  pub- 
lication bv  general  reference  tp  such 
parts  of  tht  supposed  libel  as  purport 
to  contain  an  accouni  of  the  trial,  ijfc. 
and  th«t  the  said  parts  contam  a  just 
and  faithful  ac<^ount  of  the  trial,  &c. 

Stiles  v.Nokes.  7E.R.493 
O  The  justification  of  a  libel  m^st  state 
issuable  facts  not  general  charges  of 
nil-conduct.  A  libel  charged  an  at- 
torney with  general  misconduct,  wz. 
gross  neglii:ence,  fal5elK)odi  prevarica- 
tion, and  excessive  bills  of  costs,  in  the 
business  b^  bad  conducted  for  the  de- 
fendant; a  pl«*a  in  justification  repeat- 
ing  the  J-an^e  general  charges  without 
specifying  the  particular  acts  of  miscon- 
duct upon  demurrer  was  held  insnf. 
fkO^^iLBof^iesy.Cate^by.  lW.y.T.543 


IV.  Slandsr. 

1  •  Words  are  not  actionable  in  tketn* 
selves,  unless  they  contain  an  expresa 
imputation  of  some  crime  liable  topu-. 
nishmcnt.  6  T.  R.  694 

2.  Saying  of  the  plaintiff  that  he  had 
forsworn  himself,  and  that  the  de- 
fendant had  three  witnesses  to  prove 
it,  b  not  actionable,  unless  the  words 
be  if  Aen  with  reference  to  some  ju- 
dici:  1  proceeding  in  which  the  pluuH 
tiff  I  id  been  sworn. 

Holt  V.  ScMfield.    6  T.  R.  691 

3.  Ai  /«r,  saying  thalhcwasperjicrfrf. 

6  T.  R.  69^ 

4.  B  t  "  forsworn"  cannot  be  explained 
b;  an  innuendo  to  mean  false  swearing 
ir  a  court  of  justice.  6  T.  R.  6\Q* 

5.  1:  one  call  another  "  thief,"  together 
with  other  names  of  abuse  not  imply- 
ing crime,  and  nothing  be  given  in 
evidence  to  explain  the  word,  can  it 
scarcely  be  considered  as  imputing  any 
thing  but  theft,and  therefore  the  plain- 
tiff in  an  action  for  damages  is  entitled 
to  recover. 

Penfold  V.  Westcote.    2  N.  R.  335 

6.  These  words  spoken  of  a  woman, 
"  I  have  kept  her  common  these  seven 
years ;  sb*  hath  given  me  the  bad  dis- 
order, and  three  or  four  other  gentle- 
men/' are  not  actionable,  because  they 
may  refer  lo  a  time  past ;  and  no  pro- 
hibition will  be  graiited  to  a  spiritual 
court,  in  which  a  sentence  has  been 
pronounced  ou  a  libel  for  this  charge. 
C^rslak^  v.  Mappledoram.  2T.  R,  473 

7.  Charging  a  person  with  having  had 
a  coittagious  disorder  is  not  actionable 
because  it  is  no  reason  why  the  com- 
pany of  a  person  so  charged  should  be 
avoided  at  that  time^  it  referring  to  a 
time  past,  2T.  R.473 

8.  Action  on  the  case  for  saying  of  a 
merchant,  "  he  has  brought  a  false  bill 
of  lading  for  halt'  the  cargo  (meaning 
the  lading  ofa  particular  ship)  all  eady," 
whereby  he  was  injured  as  such  mer- 
chant, and  lost  the  confidence  of  seve- 
ral persons,  (without  naming  them,) 
was  held  not  maintainable^  and  judg- 
ment acccordingly  arrested,  because  the 
wi^rds  did  npt  of  themselves  impute 
any  crime. 

F^i^y.  Under.    3  B.*.  P.  372 

9.  Defamatory  words,  which  are  action- 
able in  themselves,  are  not  the  less  so 
because  they  are  alleged  to  have  been 
s|>oken  of  one  as  a  candidate  to  serve 
in  parliament.    In  such  on  actiou  it  kk 
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not  necessary  to  set  out  the  writ  in 
order  to  shew  that  the  plaintiff  was  a 
candidate.  Harwood  v.  A^tley,  Bart, 

(In  errcr,)    N.  R.  47 

10.  Ifdefkmatorywords  bespoken  of  two 
partner  respecting  their  trade,  they 
may  maintain  a  joint  action  for  the 
slander,  a  vet  rinp  special  damage. 
Cook  S^  al.  V.  Batckdlw.  3  B.  &  P.  1 50 

1 1 .  Slanderous  word;  must  be  understood 
by  the  court  in  the  same  sense  in  which 
tile  rest  of  manliind  would  ordinarily 
underslaud  them.  Therefore  where  one 
said  of  another  \\i^V*ki9 character  was 
in/a,  "iOuStSfC. ;  that  delicacyforhad  him 

from  hringine  a  direct  charge^  but  it 
was  a  mzX^chud  who  complained  to  him ; 
such  words  were  understood  to  mean  a 
charge  of  nnnatural  practices,  and  suf- 
ficient iy  certain  in  themselves  to  be 
actionable,  without  the  aid  of  an  innu- 
endo to  that  purpose,  which  it  was 
admitted  could  not  enlarge  the  sense. 
And  held  that  such  words  could  not 
be  justified  by  any  plea  naming  for  the 
first  time  the  person  from  whom  the 
defendant  heard  the  complaint. 
Woolnoth  V.  Meadows,  5  £.  R.  463 

1^.  So  where  the  defendant  saying  of 
tlie  plaintiff  that  "  he  was  under  a 
charge  of  a  prosecution  for  perjury ; 
and  that  G.  W.  (an  attorney  of  that 
name)  had  the  Attamey-GetMraVs  di- 
rections to  prosecute  the  plaintiff/or 
penun/,"  is  acti* enable.  For  after 
verdict  (by  which  the  jury,  who  are 
to  judge  of  the  intent  of  the  speaker, 
must  be  taken  to  have  negatived  that 
he  meant  to  speak  of  a  prosecution 
for  a  perjury  ivhich^the  plaintiff  had 
not  committed,)  the  words,  not  hav- 
ing been  justified,  roust  be  taken  to 
he  false:  and  being  unqualified  by 
ai^  context,  and  unexplained  by  any 
occasion  to  warrant  them,  the  law 
uifers  malice  from  the  falsehood  of 
an  accusation  which,  in  the  common 
acceptation  of  the  words,  imputes 
perjury  to  the  plaintiff. 

Roberts  v.  Camden,    o  £.  R.  93 

13.  Where  special  damage  is  necessary 
to  be  shewn  in  order  to  maintain  an 
action  for  slander,  it  is  not  sufficient  to 
prove  a  mere  wrongful  act  of  a  third 
person,  induced  by  the  slander,  such  as 
that  he  disrai^ised  the  plaintiff  from  his 
employ  before  the  end  of  the  term  for 
which  they  had  contracted ;  but  the 
special  damag^i^ust  be  a  legal  and 
natural  consequence-  of  the  slander. 
Viears  v,  Wilcocks.  S  £«  R.  1 
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14.  If,  in  consequence  of  words  spoken, 
the  plaintiff  is  deprived  of  substantial 
bi-nelit  arising  from  the  hospitality  of 
friends,  this  in  a  sufficient  teniporni- 
da^uttge  whereon  to  maintain  an  action. 
Moore  v.  Meagher  fin  error) 

1  W.  P.  T.  39 

LIEN. 

1 .  A  factor  has  no  lien  on  goods  unless 
they  come  into  his  actual  possession. 
Kinhch  v.  Craig.    3  T.  R.  1 19,  783. 

2.  A  pawnbroker  has  no  lien  on  plate, 
after  the  death  of  a  tenant  for  life 
who  pawned  j|  with  hini,  as  against 
the  remainder-man,  although  the 
pawnee  had  no  notice  of  the  settlement. 

Hoare  v.  Parka\     2  T.  R.  3/6 

3.  Goods  delivered  to  a  person  claiming 
them  wrongfully,  who-  pays  freight 
and  other  charges,  cannot  be  detained 
for  those  expenses  against  the  rightful 
owner,  Lempriere  v.  Pasley.  2  T.  K .  48  5 

4.  Where  a  broker  pledges  the  goods  of 
his  principal  as  his  own,  the  pawtiee  for 
a  valuable  consi<Jeration,  who  claims 
under  such  tortious  act  of  the  broker, 
cannot  retain  the  goods  against  the 
principal  in  trover  for  the  amount  of 
the  lieu  which  the  broker  had  on  the 
goods  fur  a  baUuce  due  from  the  prin- 
cipal to  him  at  the  time  of  such  pledge; 
the  lien  bein^  personal  and  not  transfer* 
&ble  by  such  tortious  act  of  the  broker. 

M'Combie  v.  Dames,     7  E.  R.  5 
[And  see  Trover.] 

5.  A  quantity  of  timber  placed  in  a 
dock,  on  the  bank  of  a  navigable  river, 
bein^  accidentally  loosened,  is  carried 
by  the  tide  to  a  considerable  distance, 
and  left  at  low  water  upon  a  towing 
path :  A,  finding  it  in  that  situation^ 
conveys  it  to  a  place  of  safety,  be« 
yond  tlie  reach  of  the  tide  at  high- 
water:  A,  has  no  lien  on  the  timber 
for  the  trouble  or  expense  to  which 
he  may  have  put  himself  in  the  carriage 
of  it;  but  is  liable  to  an  action  of 
trover,  unless  he  deliver  it  up  to  the 
owner  on  demand,  though  nothing  be 
tendered  by  the  owner  by  way  of  com* 
pensation. 

Nicholson  v.  Chapman.  S  H.  B.  254 
5.  But  probably  in  such  case,  A.  might 
maintain  an   action  against  the  owner 
for  a  conviensation.  2  H.  B.  254 

7.  A  customer  lodges  bills  of  exchange 
in  the  han<ls  of  his  banker  generally, 
and  when  the  banker  advances  money 
to  him  he  applies  it  to  the  disrouut  of 
such  of  the  bills  as  happen  to  be  nearest 
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in  value  to  tbe  sum  advanced,  but 
without  any  special  agreement  to  tliat 
effect:  this  does  not  invalidate ^the 
banker's  general  lien  upon  all  the  otlier 
bills  in  his  hands,  but  he  may  retaiu 
theniy  in*  order  to  secure  the  payment 
of  his  general  balance. 

Davis  V,  Bowsher.    5  T.  R.  488 

B.  If  A.  deposit  goods  with  B.  for  sale, 
and  B.  promise  to  pay  the  proceeds 
to  A,  when  sold  ;  B*  has  no  lien  on 
the  goods  (if  not  sold)  for  the  ba- 
lance of  his  geiierul  account  arising 
upon  other  articles.  WaikerS^aL  Ass, 
V.  Birch  6f  aL  Ass.     6  T.  R.  258 

9*  An  absolute  bill  of  sale  of  a  ship  at  sea 
is  void  by  stat.  56  G.  3.  c.  6o.  §  17. 
unless  the  certificate  of  the  registry  be 
reciltd  therein ;  although  the  vendee 
give  at  the  same  time  an  undertaking 
to  restore  I  he  >»bip  ob  a  future  day  on 
payment  of  a  certain  sum  advanced  by 
bini  on  the  credit  of  this  security. 

RoUeston  v.  Ilibbtrt.    3  T.  R.  406 
(See  tit.  Ship.) 

10.  Anfl  though  the  vendee  had  also  the 
grand  bill  of  sale,  and  had  taken  pos- 
session of  tbe  ship  immediately  on  her 
arrival,  it  was  held  that  he  could  not 
retain  the  ship  as  having  a  lien  on  her, 
aguiiist  the  assignees  of  the  vendor, 
who  became  a  bankrupt  after  his  trans* 
fer  of  the  ship.  3  T.  R.  406 

11.  The  assignee  of  a  policy  of  insurance 
on  goods,  who  became  such  by  the 
indorsement  to  him  of  the  bill  of  lad* 
ing  of  the  goods  by  the  consignor 
after  he  had  directed  his  correspond- 
ent to  make  the  insurance,  takes  it 
subject  to  the  lien  of  the  correspond- 
ent of  the  consignor  for  his  general 
balance ;  and  can  only  claim,  subject 
to  that  lien,  the  money  received  on 
such  policy  by  the  broker,  in  whose 
hands  it  \vas  deposited  for  ithat  pur- 
pose by  the  correspondent*  But  the 
broker  has  no  sub-lien  on  the  policy 
for  the  general  balance  of  hb  own  ac- 
count with  such  correspondent,  if  he 
knew  at  the  time  that  the  policy  was 
effected  for  another  person. 

Man  V.  Shiffher.    2  E.  R.  523 
(And  see'lNSOHANCE  II.  11.) 

12.  A  principal  gives  notice  to  his  factor 
of  an  intended  consignment  of  a  ship 
to  him  for  the  purpose  of  sale,  and  in 
consequence  draws  bills  on  him,  which 
the  factor  accepts :  and  then  the  prin- 
ci}  al  dic:>  and  his  executors  direct  the 
ca(tain  of  the  ship  to  follow  his  for- 
mer orders;  who  thereupon  delivers 


LIEN. 

the  ship  into  the  possession  of  tbe 
factor,  who  selb  tlie  same  :  held,  thai 
tbe  fiictor  has  a  lien  upon  tlie  pro- 
ceeds, as  well  for  the  amount  of  money 
disbursed  by  him  for  the  necessary  use 
of  the  ship  on  its  arrival,  and  for  tlie 
acceptances  by  him  adually  paid,  as  for 
the  amount  of  bis  out -standing  accept- 
ances not  then  due. 
Hammonds  v.  Barclay.    2  £.  R.  227 

13.  Qutre.  Whether  thecaptain  of  a  ship 
parts  with  his  lien  on  goods  for  bis 
ifreight  by  depositing  ihem  in  the 
king's  warehouse  pursuant  to  the  re-^ 
quisitions  of  an  act  of  pailiamentl 

Ward  V.  FeltoH.     1  £.  R.  512 
(And  see  1  £.  R.  507.  tit.  Ship.) 

14.  The  master  of  a  ship  has  no  iien  on  it 
for  money  eitpended,  or  debts  incur- 
red, by  him  for  repairs  done  to  it  on 
the  voyage. 

iiussfi^  V.  Christie.    9  £.  R.  426 

15.  In  a  respondentia  bond,  the  condi- 
tion, aAer  reciting  that  the  money  was 
lent  irpon  the  goods  laden  and  to  be  laden 
on  board  a  certain  ship  on  her  voyage 
out  and  home,  was  that  if  the  ship 
should  proceed  on  her  voyage,  and 
return  within  36  months  (the  dangers 
of  the  seas  excepted),  and  if  tlie  bor- 
rower within  30  days  af^er  her  arrival 
shoutd  pay  to  the  lender  tbe  sum 
agreed  on,  or  if  in  the  voyage  and 
within  tbe  said  36  months  the  ship 
should  be  lost  by  fire,  enemies,  or  other 
casualties,  tbe  borrower  should,  within 
six  months  aAer  such  loss,  pay  to  the 
lender  a  proportionable  average  on  all 
the  goods  carried  out  and  acquired 
dufing  the  voyage  which  should  be 
saved,  then  the  obligation  to  be  void : 
held,  that  this  was  no  more  than  a 
personal  obligation  from  the  borrower 
to  the  lender,  and  did  not  give  the 
latter  any  specefic  pledge  or  lien  on  the 
home  cargo,  or  the  proceeds  thereof. 

Busk  V.  Fearon.  4  £.  R.  319 
i6.  The  lien  of  a  common  carrier  fur 
his  general  t>alance,  however  it  may 
arise  in  point  of  law  from  an  implied 
agreement  to  be  iitferred  from  a  gene* 
nil  usage  of  trade,  proved  by  clear 
and  satisfactory  instances  sulhcieiitly 
numerous  and  general  to  warrant  so 
'extensive  a  conclusion  affecting  the 
custom  of  the  realm  ;  yet  it  is  not  to 
be  favoured,  nor  can  be  supported  by 
a  few  recent  instamres  of  detention  of 
goods  by  four  or  nve  carriers  for  their 
general  balance.  But  such  a  lien  may 
beinferrea  from  ^vulcnce  of  the  par- 
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ticuiar  mode  of  dealing  between  the 

resj^ective  parties. 

RusHfartk  ^  al.  ▼.  HadJUld.  6  E.R.5 1 9 

1 7«  And  therefore  where  a  jury  negatived 
such  general  usage,  tliough  frequent 
instances  of  such  usage  were  produced 
at  the  trial,  and  in  one  instance  so  far 
back  as  SO  years,  tlie  Court  of  K.  B. 
refiibed  to  grant  a  new  trial ;  and  stated 
thi'tr  opinion  that  tbejury  bad  done 
ric^ht. 
Rushforth  ^  al.  v.  Htfi(/f fW.  7  E.R.224 

13.  And  the  Court  of  C.  P.  held  that  a 
carrier  who,  by  the  usage  of  a  par- 
ticular trade,  is  to  be  paid  for  the  car- 
riage of  goods  by  the  consignor,  has 
no  right  to  retain  them,  aoaiiist  the 
consignee,  for  a  general  balance  due 
to  liini  for  the  carriage  of  other  goods 
of  the  same  sort  sent  by  the  consignor. 
Butier  V.  Woolcott.    2  N.  R.  6\ 

J  9.  The  dyers  of  Halifax  were  found 

^  by  verdict  to  have  no  lien  for^heir 
general  balance;  and  therefore  the 
court  held  that  they  could  not  retain  for 
the  price  of  dying  any  other  than  the 
parlicular  goods  dyed,  or  at  most  only 
for  the  dying  of  such  goods  us  were 
delivered  to  them  at  one  and  the  same 
time,  under  one  entire  contract;  but 
certainly  not  for  diiierent  parcels  de- 
livered at  several  times,  which  they 
happened  to  collect  in  their  hands  at 
one  time,  and  some  of  which  they  had 
afterwards  parted  with  without  obtain- 
ing payment.  Close  Sf  at  Assignees 
r.  Waterhouse.    6  E.  R.  523 

20.  A  vendor  has  a  general  lien  for  the 
price  of  the  goods  sold  while  in  hi^ 
possession.      Hanson  S^  al.  Assignees 

V.  Meyers.    6  E.  R.  6l^ 
(And  see  6  E.  R.  6l4.  tit.  Trover.) 

21.  One  having  purchased  of  the  con- 
sign^ all  the  tar  on  board  a  ship  un- 
der two  bills  of  lading,  and  having  ob- 
tained delivery  from  the  captain  of  the 
greater  part  of  the  goods  under  one 
of  the  bills  of  lading,. the  captain  has 
a  lien  on  the  re>t  of  the  tar  under  the 
other  bill  of  lading  for  the  freight  of 
the  whole :  and  (his,  though  sotue  of 
it  had  been  removed  into  a  lighter 
aIong«irfe  of  the  ship  sent  by  the  ven- 
dee, which  the  captain  afterwards  fav 
teiied  to  the  ship's  side.  Sodergreen  v. 
Flight,  G.  H.  Sittings  after  T.  1796. 
cor.  Lord  Kenyan  C.  J.  (cited) 

6  E.  R.  622 

21.  A,  a   factor,  having  sold  goods  of 

B.  in  hii  own  name  to  C,  the  latter, 
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without  paying  for  these  goods,  sent 
another  parcel  of  goods  to  A.  to  sell 
for  him,  never  having  employed  A.  as 
a  factor  before.  €•  then  became  bank- 
rupt, and  his  assignees  claimed  the 
goods  sent  by  him  to  ^.,  and  which 
still  remained  unsold,  tendering  tlie 
charges  upon  those  goods.  A,  refused 
to  deliver  them  up,  claiming  a  liea 
upon  them  for  the  price  of  the  former^ 
goods  sold  by  him  to  C,  there  being 
a  balance  then  due  from  B,  to  him- 
self: held  that  the  assignees  were  eo« 
titled  to  recover. 
Houghton  V.  Matthews.  3  B.  &  P.  485 

LIMITATION  OF  ACTIONS, 

1.  Where  the  lord's  right  of  entry  for 
a  forfeiture  be  not  barred  after  20 
years  by  the  statute  of  limitations  ?  Qic. 
Roed,  fan  ant  v.  Hellier.  3  T.  R.  1 72, 3 

2.  /.  S.  demised  lands  to  the  rector  of 
D.  fof  40  years  at  a  certain  rent  in 

"  the  lease ;  the  rector,  aAer  covenant- 
ing for  payment  of  the  rent,  further 
granted  to  /.  .S^.  the  tithe  of  oats  for 
the  parish  of  D.  ;  the  lease  also  con- 
tained a  proviso  for  re-entry,  in  (»se 
the  rent  should  be  in  arrear,  or  /.  S., 
his  heirs.  Sec.  should  be  disturbed  by 
the  rector  or  his  assigns  in  the  receipt 
of  the  tithe,  and  concluded  with  a  co- 
venant on  the  parLof  /.  S.,  that  the 
rector  should  quietly  enjoy  the  lands 
under  the  covenants,  grants,  and  agree- 
ments contained  in  the  lease.  After 
the  expiration  of  the  lease,  the  rector 
continued  to  hold  the  land,  but  with- 
held the  rent  for  more  than  20  years ; 
the  heirs  of  /.  S.  at  the  same  timecon- 
tinuing  to  take  the  lithe  of  oats,  and 
some  confusion  existing  as  to  the  re- 
spective rights  of  the  rector  and  the 
heirs  of  /.  S.^  the  latter  being  por- 
tionists  of  the  tithes  of  the  parish; 
held  in  ejectment  by  the  representa- 
tives of  /.  S.  against  the  rector  that 
the  possession  of  the  land  by  the  latter 
were  not  adverse  so  as  to  let  in  the 
operation  of  the  statute  of  limitations. 
Doe  d.  Pellat  v.  Ferrars.  e  B.  &  P.542 

3.  Where  the  ancestor  died  seised,  leav- 
ing a  son  and  daughter  infants ;  and 
on  the  death  of  the  ancestor  a  stranger 
entered,  end  the  son  soon  after  went 
to  sea,  and  was  supfiosed  to  have  died 
abroad  within  age;  held,  that  tho 
daughter  was  not  entitled  to  20  years 
to  make  her  entry  after  the  deuth  of 
her  brother^  but  only  to  10  years  a 
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more  Iban  20  years  having,  in  thf' 
ivbole,  elapsed  since  the  death  of  thv 
person  last  seised. 

Doe  d.  Geinrge  v.  Je$9am.  6  £.  R.  80 
4.  If  an  estate,  which,  by  a  fine  levieJj  is 
turned  lo  a  right  of  entry,  can  be  de- 
vise J,  the  devisee  must  enter  within  the 
same  time  within  which  the  devisor 
must  have  entered  if  living. 

Goodrighi  d.  Burton  v.  Forretter. 

1  W.  P.  T.  378 

4.  Though  one  plaintiff  be  abroad,  if 
the  other  be  in  England^  the  action 
most  be  brought  within  six  yeara  after 
the  cause  of  action  arises. 

Perry  v.  Jackson.  4  T.  R.  5 1 6 
6»  -Where  a  bill  of  exchange  is  drawn 
payable  at  a  certain  future  period,  for 
the  amount  of  a  sum  of  money  lent  by 
the  payee  to  the  drawer  at  the  time 
of  drawing  the  bill,  the  payee  may  re- 
cover the  money  in  an  action  for  money 
lent,  although  six  years  have  elapsed 
since  the  time  when  the  loan  was  ad- 
vanced ;  the  statute  of  limitations 
beginning  to  operate  only  from  the 
time  when  the  money  is  to  be  repaid 
I.  «.  when  the  bill  becomes  due. 
]Viiter9hkm  v.  QariUUt  (Coumtess). 

1  H.  B.  63 1 
7.  One  of  two  makers  of  a  joint  and  se- 
veral promissory  note  having  become 
'  a  bankrupt,  the  payee  receives  a  di- 
vidend under  the  commission,  on  ac- 
count of  the  note :  this  will  prevent 
the  other  maker  from  availing  him- 
self of  the  statute,  in  an  action  brought 
against  him  for  the  remainder  of  the 
money  due  on  the  note :  the  dividend 
having  been  received  wilhiu  six  years 
before  the  action  brought. 

JaeksoH  v.  Fairh^mk.    2  H.  B.  340 

5.  If  tliere  be  a  mutual  account  of  any 
sort  between  the  plaintiff  and  defend- 
ant, for  any  item  of  which  credit  has 
been  given  within  six  yearSy  that  is 
evidence  of  an  acknowledgment  of 
there  being  such  an  open  account  be- 
tween the  parties^  and  of  a  promise  to 
pay  the  balance,  ao  as  to  take  the  case 
out  of  the  statute. 

Catling  V.  Skottldk^.  6  T.  R.  1S9 
$!•  If  goods  are  consigned  to  a  factor  for 
sale  on  comnii-isiony  it  shall  be  pre- 
sumed that  he  contracts  to  account 
for  such  as  are  sold,  to  pay  over  the 
.proceeds,  and  to  redeliver  the  residue 
unsold*  on  demand.  And  an  action 
does  not  lie  ag:iinst  him  for  not  ac- 
counting, till  after  a  demand  made  of 
ap  account.    Therefore  the  statute  of 


limitations  runs  only  from  the  time  of 
a  demand  made.  After  a  reasonable 
time  elapsed,  a  jury  might  presume 
that  the  consignor  had  made  a  demand 
and  that  tlie  factor  had  accounted. 
And  14  years  would  be  a  sutiicient 
time  for  such  a  presumption;  if  it 
were  not  rebutted  by  circumstances. 
Topham  v.  Braddick.  1  W.  P.  T.  572 

10.  A' letter,  written  by  a  defendant(who 
pleaded  ibe  statute  of  limitations  to  au 
action  of  assumpsit)  to  the  plaintiff's 
attorney  on  being  served  with  a  writ, 
couched  in  ambiguous  terms,  neither 
expresly  admitting  or  denying  the 
debt*  should  be  left  to  the  jury  to 
consider  whether  it  amounts  to  an  ac- 
knowledgment of  the  debt,  so  as  to 
take  it  out  of  the  statute. 

lloyd  V.  Mound.    2  T.  R,  766 

11.  Under  a  plea  of  the  statute  of  limita- 
tions the  plaintiff  gave  in  evidence  a 
letter  of  the  defendant  in  answer  to 
an  application  for  })ayiuent  of  his  debt, 
in  which  tJie  latter  referred  the  plaintiff 
to  his  solicitors  by  whose  opinion  he 
should  be  governed,  adding,  *'  they 
are  in  pos^sbion  of  my  deteriuinatioii 
and  abilitv. ;"  and  also  a  conversation 
wilh  the  defendant's  solicitors,  in  which 
they  stated  that  if  the  plaintiff  bad  any 
letter  which  would  bind  the  defendant, 
the  debt  would  be  |)aid,  if  it  amounted 
to  100/.;  this  being  left  tothejury, 
a  verdict  was  found  for  the  plaintiff: 
but  the  court  inclining  to  think  it  did 
not  take  the  case  out4>f  the  statute 
granted  a  new  trial. 

Bickndly.  Keppd.    N.  R.  20 

12.  An  acknowledgment  of  the  debt, 
though  accompanied  with  a  declara- 
tion by  the  defendant  that  he  did  not 
consider  himself  as  owing  the  plaintiff 
a  farthing,  it  being  mare  than  six  yearo 
since  he  contracted,  is  sufficient  to  take 
the  case  out  of  the  statute. 

Bryan  v.  Horseman.    4  £.  R.  599 

13.  So  where  the  defendant,  in  an  affi- 
<tavit  for  leave  to  plead  the  statute 
stated  that  since  the  hili  of  exchange 
(on  which  the  action  was  brought)  no 
demand  for  payment  had  been  made  on 
AuR,  it  was  deemed  sufficient  to  be  left 
to  the  jury*  as  an  acknowledgment. 
Rucker  v.  Sir  S.  Hannay,  B.  R.  T. 
99  G.  S.  (ciUd).        4  E.  R.  604,  «. 

14.  Evidence  of  an  acknowledgment  by 
th^  defendant  within  six  years  of  an 
old  existing  debt  of  aliove  six  years 
standing  due  to  the  plaintiff's  intestate 
but  whK;b  acknovvleHgrnent  was  made 
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after  the  intestate's  death,  will  not  sup- 
port a  count  by  the  administrator,  hy- 
iug  the  promise  to  be  made  to  his 
intestate,  to  which  the  statute  of  limi- 
tations was  pleaded.  5flre//  (  Adminis- 
trator) V.  IVifte,     3  E.  R.  409 

15.  Where  an  action  must  be  brought 
within  a  limited  time,  it  i^  sufficient 
for  the  plaintiff  to  pro^  e  a  writ  sued 
out  within  such  time  anc  bis  declara- 
tion within  a  year  afterwards,  without 
shewing  such  writ  returned. 

Parsons  v.  King.  7  T.  R.  6 

16.  But  if  a  first  writ  be  sued  out  with- 
in the  time,  and  continued  b>  a  sub- 
sequent writ  sued  out  after  the  time, 
be  must  shew  the  first  writ  to  have  been 
returned. 

Harris  q.  t.  v.  WooJford.,  6  T.  R.  6 1 7 

17.  And  where  the  first  writ,  issued  with- 
in the  time,  but  was  neither  served  or 
returned,  and  in  the  same  term,  but  afier 
the  expiration  of  the  limited  time,  a 
writ  by  continuance  i«sued  and  was 
duly  served,  and  the  declaration  was 
of  the  same  term.  Held  that  the  first 
writ,  not  having  been  served  could  not 
support  the  declaration,  and  Qot  itaviiig 
been  returned,  could  not  be  connected 
with  the  second  writ  so  as  to  support 
the  action. 

Stanway  a.  f .  v.  Perry.  2  B.  &  P.  1 57 

J  8.  But  if  the  first  writ  be  returned,  the 
continuances  may  be  entered  at  any 
time.  6T.  R.617 

19-  An  attachment  of  privilege  is  not  a 
continuance  of  a  bill  of  Middlesex,  so 
as  to  avoid  the  statute  of  limitations. 
Smith  V.  Bower.    S  T.  R.  662 

20.  An  action  cannot  be  maintained 
against  an  officer  of  the  customs,  for 
seizing  goods  as  forfeited  by  the  re- 
venue laMTs,  unless  it  be  broughtic^YAifi 
three  numths  after  the  actual  seizure  : 
notwithstanding  a  suit  is  instituted  in 
the  exchequer  for  the  condemnation 
of  the  good,  which  is  depending  at 
the  expiration  of  the  three  months. 

Godin  V.  Ferris.    2  H.  B.  14 

$].  To  an  action  brought  by  the  as- 
signees of  an  insolvent  debtor,  to  re- 
cover money  owing  to  bini  before  his 
insolvency,  in  which  the  plaintiff's  de- 
clare, that  in  considerdtion  of  the 
inoiiey  being  due  to  the  insolvent,  the 
defendant  promised  to  pay  them  as 
assignees,  it  is  tt  bad  plea  to  say  <'  that 
the  cause  of  action  first  accrued  to  the 
in^tvent  before  the  plaintiffs  became 
^^^iguees^  and  that  six:  years  had  elapsed 


after  the  cause  of  action  first  accrued 
to  the  insolvent,  and  before  the  suing 
out  of  the  writ  of  the  plaintiffs." 

Kinder  v.  Paris.    2  H.  B.  56 1 

22.  Quere.  Whether  in  such  case,  the 
defendant  might  plead  that  the  money 
was  first  due  to  the  insolvent,  more 
than  six  years  before  the  action  was 
brought,  and  that  he  had  made  no 
express  prombe  to  the  plaintifis  within 
six  years.  2H.B.561 

23.  Qu.  Also  whether  in  such  an  action 
the  plaintiff  must  not  prove  an  exprest 
promise.  2  H.  B.  56l 

24.  Where  the  commander  of  one  of  the 
king's  armed  vessels  seized  a  vessel  and 
cargo  at  sea,  and  brought  them  into 
the  next  port  on  suspicion  of  smug- 
gling, and  after  process  in  the  Exche- 
quer the  owner  obtained  an  order  for 
rMlelivery,  under  which  he  obtained 
only  part  of  the  goods  from  the  de- 
fendant; the  owner  cannot  maintain 
trover  for  the  remainder  if  the  action 
were  brought  after  three  months  from 
the  origifial  seizure,  though  within  three 
monthsfirom  theorderofthe  re-delivery, 

Saunders  v.  Saunders.    2  E.  R.  254 

25.  Where  the  plaintiff  complained  of  a 
plea  of  trespass,  for  that  the  defendant 
with  force  and  arms  assaulted  and  se^ 
dnced  the  plaintiff's  wife,  whereby  he 
lost  the  comfort  of  her  society,  &c. 
against  the  peace,  ^c.  to  his  damage. 
&c.  Whether  this  be  trespass  or  case^ 
(and  former  authorities  have  consider- 
ed it  to  be  case)  at  any  rate  a  plea 
of  not  guilty  infra  sex  annos  is  good  on 
general  demurrer. 

Macfadzai  v.  Olivant.    6  E.  R.  387 

26.  Assumpsit  on  a  note  payable  by  in- 
stalments, plea  in  bar  as  to  the  said 
several  causes  of  action,  except  the 
last  instalment,  that  '*  the  said  several 
causes  of  action  did  not,  nor  did  ai:y 
of  them  accrue  within  six  years  :" 
held  on  special  demurrer,  that  though 
some  of  the  iiistalnienU  might  be  bar- 
red and  the  others  not,  yet  that  the 
introduction  to  the  plea  and  the  body 
of  it  were  inconsiMent. 

Gray  v.  Pindar.    2  B.  &  P.  427 
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I.  Construction  of. 

!•  The  xfotds  limit  and  appoint  id  ai  deed 
may  operate  as  words  uf  grant,  so  as 
to  pass  a  reversion. 
Shove  V,  Pincke.    5  T.  R.  121.  310 

2.  Cross^reniainders  iu  a  deed  cannot  be 
raised  by  implication. 

5T.  R.  427. 521,  &  1  E.  R.  4l6 

^  Tliey  call  only  .  be  raised  by  proper 
words  of  limitation  ;  however  plainly 
expressed  the  intention  of  the  parties 
■lay  be.  Under  a  liroiiation  in  a  mar- 
rage  settlement  to  the  use  of  all  and 
every  the  daughter  and  daughtersof,  Sfc, 
to  be  begotton,  share  and  share  alike, 
equally  to  be  divided  between  them, 
•ud  of  the  heirs  of  the  body  and  bodies 
of  ail  and  every  such  daughter  and 
daughters;  and  for  de£ialt  of  such 
issue  to  the  right  heirs,  &c. ;  held, 
that  there  wer«  no  cross-remainders 
between  the  daughters  or  their  issue. 
JDoed.  Foqveit  v.  JVorsley.  1  £.  R.  4J6 

4.  But  they  may  by  the  general  words 
that  there  shall  be  cross  remainders. 

5T.  R.  43J 

5.  For  DO  technical  precise  form  of  words 
is  necessary  to.  create  them. 

5T.  R.  431 
(•  There  mav  be  a  limitation  to  one  un- 
'   born  for  life  only,  bnt  not  to  the  issue 
of  such  an  one  for  life. 

Brudenell  v.  Elwes.  1  E.  R.  452 
(And  see  J  E.  R.  442.  tit.  Power.) 
7.  If  an  estate  be  limited  by  deed  to 
husband  and  wife,  and  the  heirs  on 
the  body  of  the  wife  by  the  husband 
to  be  begotten,  both  have  an  estate 
tail.  Denn  v.  GiUot.  2  T.  R.  43 1 
8*  But  if  the  remainder  be  limited  to 
the  heirs  of  the  body  of  the  wife  by 
the  husband  to  be  begotten,  the  estate 
tail  vests  in  the  wife  solely.  2T.R.431 
9"  Where  there  is  an  estate  limited  to  a 
person  for  life,  with  remainder  to  the 
heirs  of  the  body  of  the  same  person, 
it  is  an  estate  tail ;  but  the  limitation 
of  the  remainder  must  be  to  the  heirs 
e(  the  body  of  that  person  alone  : 
therefore,  if  an  estate  be  limited  to 
ji.  for  life,  relnainder  to' the  heirs  of 
the  bodies  of  ^.  and  B.,  it  is  not  an 
cstale-tail.  2  T.  R.  435 

10.  The  limitations  in  a  deed  were  to 
trustees  to  the  use  of  A,  and  B,  for 
tlieir  lives,  remawder  to  the  use  of  the 
child  or  children  of  B*  in  tail  as  te- 
nauis  in  cuuimon>  **  and  in  case  any 


such  child  or  children  should  die  with- 
out issue  of  his,  her,  or  their  bodies, 
then  the  part  of  such  child  should  h% 
and  remain  to  the  use  of  the  surviving 
child  or  children  of  B.  and  the  heirs 
of  his,  her,  or  tlieir  bodies  issuing ;  and 
in  case  ail  the  said  children  should  die 
without  issue,  dx.  then  to  A.  in  fee ;" 
held,  that  the  deed  created  cross-re- 
niaiaders  between  the  children  of  B.: 
and  that  on  tlie  death  of  one  without 
issue,  his  share  vested  in  a  surviving 
child  and  the  heir  of  one  deceased,  as 
tenants  in  common.  Doe  d.  IVatts  v. 
Wainewright,   5  T.  R.  427 

11 .  A  limitatiun  by  a  deed,  to  the  use  of 
A.  for  life  with  remainder  to  the  first 
son  of  the  body  of  A.  lawfully  issuing 
and/or  default  ofsmch  issue,  to  the  se- 
cond^ third,  and  other  sons  of  A.  and 
of  the  severalheirs  male  of  the  body  and 
bodies  of  all  and  evay  such  son  and  sans 
respectively  issuing grves  an  estate  in  taU 
tnale  to  tbefir^t  son  of  ^. 

Oufen  V.  Smith.    2  H.  B.  59^ 

1 2.  Bvdeed  and  fine  an  estate  was  limited 
to  the  use  of  the  husband  for  life,  re« 
niainder  to  trustees  and  tlieir  heirs  du- 
ring his  life  to  preserve  contingent 
remainders,  remainder  to  the  wife  for 
life,  remainder  to  the  trustees  and  their 
heirs  (not  sayipg  during  her  life),  in 
trust  to  support  the  contingent  uses 
and  estates .  thereinafter  limited,  re* 
mainder  to  the  first  and  other  sons  in 
tail,  remainder  to  the  wife  in  tail,  re« 
mainder  in  default  of  issue  to  such 
persons  and  for  such  estates  as  she 
should  appoint^ ^G. ;  held  that  the 
trustees  took  a  legal  estate  in  fee  after 
the  determination  of  the  wife's  life 
estate,  and  that  all  the  subsequent  li« 
mitations  were  trust-estates ;  held  also 
that  an  appointment  by  the  wife  to 
the  use  of  the  right  heirs  of  the  bus* 
band  could  not  unite  with  the  antece* 
dent  life  estate  of  the  husband,  but 
could  only  give  an  equitable  estate  to 
the  percon  who  at  his  death  should 
answer  the  description  of  his  right  heir. 

Venables  Sf  Ux.  v.  Morris. 
7  E.  R.  43S  h  342 

13.  Under  a  limitation  in  a  marriage 
settlement,  to  the  husband  for  life, 
then  to  tlie  wife  for  life,  then  to  the 
heirs  of  the  body  of  the  wife  and  their 
heirs,  the  wife  took  an  estate  tail. — 
And  though  it  was  recited  in  the  deed, 
ttuit  the  husband's  father  conveyed  in 
consideration  of  the  marriage,  and  *'for 
settling  and  establishing  the  iand$«  &c< 
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to  tftc  nscs  fli€rcafter  expressed/  and 
subsequeikt  ases  were  added,  in  the 
deed,  the  Court  of  K.  B,  would  only 
take  notice  of  the  legal  estate;  and  the 
husband  and  wife  having  levied  a  fine 
and  havinw  agreed  to  sell  the  estate  to 
a  purchaser  from  whom  they  bad  re- 
4;eiv«d  a  deposit ;  the  Court  of  K.  B. 
held  that  they  could  make  a  good  title 
and  therefore,  were  not  liable  to  re- 
pay the  deposit-money  in  au  action  for 
inouey  bad  and  received. 

Alpasa  ▼.  WaikinB.    8  T.  R.  5l6 

1 4.  A.  being  possessed  of  lands  for  a  term 
of  9.99  years,  previous  to  his  marriage 
with  B.y  granted  the  term  to  '•  B. 
and  her  heirs,  immediately  after  the 
death  of  A.  to  hold  the  same  to  the 
said  B.  and  her  heirs  to  and  for  her 
and  their  own  proper  use  for  ever  ;" 
the  marriage  took  eftect,  A  survived 
B.  and  died  without  issue,  intestate, 
and  without  haviug  taken  out  admini- 
stration to  B.  his  wife ;  the  term  upon 
the  death  of  A.  went  to  his  admini- 
strator, and  not  to  the  administrator 
of  B. :  the  court  being  of  opinion 
that  the  deed  ^nust  be  construed  as  a 
present  giA  to  the  wife  in  case  &he  sur- 
vived her  husband,  to  take  effect  in 
possession  on  that  event.  Doe  d.  Ro- 

herts  Sf  Ut.  Sf  al.  v.  Polgrean. 

1  H.  B.  535 

15.  By  settlement  before  marriage  the 
husband's  estate  was  conveyed  to  trus- 
tees, to  the  use  of  the  husband  for  life 
sans  waste,  remainder  to  trustees  to 
preserve  contingent  remainders,  re- 
mainder to  the  use  of  tlie  wife /or  life 

Jar  her  jointure,  and  in  bar  of  dower, 
remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male,  remain- 
der to  the  first  and  other  daughters 
in  tail  male,  remainder  to  the  heirs  of 
the  body  of  the  husband  and  wife,  re- 
mainder to  the  right  heirs  of  the  hus- 
band ;  the  wife  survived  the  husband 
and  had  no  issue ;  the  Court  of  K.  B. 
held  that  she  was  tenant  in  tail  after 
possibility,  &c.  that  she  was  unim- 
peachable of  waste,  and  wan  entitled 
to  the  property  of  the  timber  when 
iiUt  by  h^r.  IVtUiam  Sf  al  v.  Williams 

X2E.R.209 


II.  Contingent,  or  vested  Remaiiiders ; 
what  Words  shall  create* 

1.  Where  R.  Frank,  on  the  niarriage  of 
his  son  levied  a  fine  lo  the  use  of  him- 
self, during  the  joint  lives  of  himself 
and  his  son,  and  after  the  derea«e  of 
either  to  the  use  of  Susan  Cotele  for 
life,  and  after  her  decease  to  the  use 
of  the  issue  male  of  her  and  hb  son, 
and  the  heirs  of  their  bodies,  and  ifi 
default  thereof  to  the  use  of  the  heirn. 
to  be  begotten  on  the  body  of  Susan  hy 
his  son,  remainder  to  his  own  right 
heirs,  and  S,  C.  died,  leaving  only  five 
daughters ;  on  the  death  of  R,  F»  a 
question  arising  as  to  what  estate  his 
son  took,  it  was  resolvecl,  lst»  That 
if  he  had  been  joint  tenant  with  the 
wife  for  life,  this  had  been  an  estate 
tail  in  both,  as  the  word  <'  heirs''  is 
not  applied  to  any  body  particularly  ; 
2dly,  That  neither  husband  nor  wife 
liad  an  estate  t^ii ;  not  the  husband* 
because  he  had  no  prior  estate  for  life  ; 
nor  the  wife,  because,  though  she 
took  an  estate  for  tife,  yet  the  heirs 
are  not  applied  to  her  body  alone; 
and,  3dly,  That  it  was  a  contingent 
remainder  to  the  heirs  of  both  their 
bodies.  Si  T.  R.  435 

2.  By  a  marriage  settlement  lands  were 
conveyed  to  trustees  to  the  use  of  the 
wife  for  life,  remainder  to  the  use  of 
tiie  husband  for  life,  remaiiider  to  the 
use  of  all  and  every  the  children  of 
the  marriage,  or  such  of  them,  and 
for  such  estates,  &c.  as  the  husband 
and  wife  should  appoint,  and  for  want 
of  such  appointment  to  the  use  of  all 
and  every  the  child  or  children  equally, 
if  more  than  one,  as  tenants  in  com* 
mon^  and  if  but  one,  then  to  such 

/  only  child,  his  or  her  heirs  or  assigns 
for  ever ;  remainder  over :  in  the  deed 
was  contained  a  power,  enabling  the 
settlers  to  revoke  the  uses  of  the  set- 
tlemeut,  and  the  trustees  to  sell  the 
estate,  and  convey  it  to  a  purchaser, 
so  as  the  purch&te-money  should  be 
paid  to  the  trustees  (and  not  the 
settlers)  and  invested  in  tlie  purchase 
of  other  lands  to  the  same  uses ;  it 
was  held  that  the  remainder  to  thechil^ 
dren  was  a  vested  remainder^  in  fer^ 
liable  however  to  be  devested  by  aa 
appointment  by  the  pandits. . 

Doe  d.  Willis  v.  Martin.  4  T.  R.  39 
[A    writ    of  error    was    aHentards 
brought  on  this  judgment  iQ.the  Housf 
of  Lords,  but  which  was  non-prossed 
Sce5T.R.  521.] 
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3.  In  such  a  case  wliere  no  appointment 
«was  made,  the  remainder  to  the  chil- 
dren was  not  defeated  by  a  deed  of 
revocation  by  tJie  parents,  and  a  con- 
veyance by  them  and  the  trustees  to 
a  purchaser,  who  paid  the  considera- 
tion money  to  I  he  settlers  (not  to  the 
trustees),  which  was  never  laid  out  in 
the  purchase  of  any  other  lands. 

4  T.  R.  39 
f .  The  above  power  of  revocation  was 
conditional ;  and  as  the  conditions 
(ass.  the  payment  of  the  money  to 
the  trustees,  and  the  settling  of  othei 
estates  to  the  same  uses)  were  not 
pjerformed,  the  deed  of  revocation  was 
a  nullity.  4  T.  R.  39 

5.  A,9  a  grandfather  after  the  marriage 
of  ins  son  B,,  who  had  two  children 
then  living,  by  deed  conveyed  lands 
to  trustee:i  to  the  use  of  himself  for 
life,  remainder  to  B,  fprlife;  remain- 
der to  trustees,  &€. :  remainder  to  the 
use  of  Hich  child  or  children  of  J&.  and 
in  such  shares,  &c.  as  B.  should  ap- 
point; and  in  default  of  such  appoint- 
ment "  to  the  use  pf  all  and  every  the 
children  of  B,  and  the  heirs  of  their 
several  and  respective  Uodies  as  te- 
nants in  ^oninion,  but  if  only  one  such 
child,  to  the  use  of  such  6nly  child, 
and  the  heirs  of  his  or  her  body ;  re- 
mainder to  the  right  heirs  of  A.  in 
fee :"  then  A.  couveycd  the  reversion 
in  fee  to  C. ;  afterwards  B.  had  other 
children,and  died  without  appohitiitg: 
beld,  that  fi.*s  cbildreq  took  vested 
interests  as  tenants  in  tdil,  and  that  on 
the  death  of  each  child  without  issue 
his  share  f^ll  iuto  the  reversion  con- 


LITERARY  HROPERTT. 

1.  An  author  whose  work  is  pirated 
before  the  expiration  of  tweoty-eight 
years  from  the  first  publication  of  it, 
may  maintain  an  action  on  the  case 
for  dam-ages  against  the  offending  party* 
although  the  work  was  not  entered  at 
Stationers'- Hal  I,  pursuant  to  the  direc- 
tions of  Stat.  8  Ann.  c.  1 9,  and  although 
it  was  6rst  pul>lished  without  the  naoie 
of  the  author  affixed. 

.  Beck/ordy.Hood.    7T.R.  620 

2.  Two  penalties  may  be  incurred  on 
the  same  day  on  stat.  12  G,  2.  e  36. 
for  selling  books,  the  originals  of 
which  have  been  written  and  published 
here,  and  afterwards  re- printed  in  au- 
otiier  country,  and  imported  into  this^ 
if  the  acts  of  sale  he  distinct. 

Brooke  v.  MUiiken.    3  T.  R.  509 

3.  Acting  apiece  on  the  stage,  of  which 
the  plaintiff  had  bought  the  copy* 
right,  is  not  evidence  of  a  publication 
by  the  defendant  withiu  the  mcanins 
of  Stat.  SAnn.  c.  19. 

Coleman  v.  fVathen.    5  T.  R.  245 

4.  The  assignee  of  a  pcint  may  maintain 
an  action  on  statute  17€r.  3.  c.  57* 
against  any  person  who  pirates  it. 
Thompson  v.  Symmonds.    5  T.  R.  41 

5.  In  such  an  action  it  is  not  necessary 
to  prpduce  the  plate  itself  iu  evidence: 
one  of  the  prints,  taken  from  the  orkr 
ginal  plate  is  good  evidence. 

5T.  R.4I 

6.  The  date  must  always  appear  on  the 
print  5T.R.  41 

7.  Qir. — Whetlier,  on  an  assignmenlj  the 
name  of  the  inventor  or  die  assiguee 
should  ;ippear  I  5  T.  R.  4 1 


veyedtoC,  Docd.Tameryi.DorvelLW   j^^  action   lies  to  l^covcr  damages 


5T.  R.  518 
6.  By  a  m^irriage  settlement  lands  were 
limited  to  A.  for  life,  remainder  to 
B'  his  intended  wife  for  life,  with  in- 
termediate remainders,  remainder  to 
the  heirs  of  the  body  of  j^.  A.  be^ 
came  a  bankrupt,  and  by  an  act  of 
parliament  passed  to  vest  his  estates  in 
trustees  for  the  payment  of  his  debts, 
^T.  the  lands  wei-e  given  afler  pay- 
liient,  4c.  to  B.  for  life,  with  such  re- 
wahder^  ortr  (in  general  terms  pf  re- 
feience)  as  trerr  limited  hy  the  settle- 
ment. Under  these  circumstances  B. 
had  a  vested  estate-tajl  of  which  a  re- 
coverv  might  be  suffered.  Goodright 
d.  Burton  v.  Rigby.  2  H.  B.  4f) 
Affirmed  in  K.  B.   ST.R.  1/7] 


for  pirating  the  new  corrections  and 
additions  to  an  old  work*" 

Cary  V.  Longman,  1  £.  R.  358 
9.  No  such  action  ties  for  publishing  sea 
charts  on  an  improved  and  move  use- 
ful principle,  with  material  corr^tions, 
though  many  pf  the  Hnes  vere  copied 
from  old  charts.  Sayre  v-  MoorCg^ 
Sittings  after  Hit.  25  Geo.  3. 

1  £.  R.  36l,if. 
la  But  the  action  lies  for  a  servile  tini* 
tat  ion  of  part  sofa  5<lo^' of  chronology 
though  other  parts  of  the  book  were 
different.  Truster  v.  Murray^  SU* 
tines  after  Mich.  30  Geo.  3, 

I  E.  R.  363,  «• 

11.  An  action  is  maintainable  on  the 

Stat.  8  Ann.  c.  19.  for  pirating  a  singln 

sheet  of  music. 

Clcmenti  V.  Goulding.    11{LR.  244 
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LOTTERV. 

d.  The  sale  of  lottery  tickets,  by  which 
the  purchaser  is  to  be  entitled  to  all  the 
benefit  of  them,  except  the  1 0/.  prizes, 
i$  prohibited  and  made  void  by  statute 
22G.  3.  C.47.. 

Deeyy.Shee.    2T,R  6l7 

9*  Since  that  act  no  interest  in  apy 
ticket  can  be  conveyed  less  than  the 
wholeof  the  specific  ticket  or  share; 
and  those  shares  not  less  than  six- 
teenths. 2T.R,6i7 
(And  see  CoNvicTiov  IV.) 

3.  The  printer  of  a  newspaper  publish- 
ir^  an  iiiegul  proposal  for  gambling 
in  the  lottery  incurs  a  penalty  under 
statute  22  G.  3.  c*  4?*  §  13-,  which 


enacts  that  iio  person  shall  sell  the 
chances  of  tickets,  &c.  uor  publish  any 
prosposal  for  it,  under  a  penalty  of 
50/.  King  q.  t  v.  Smith,  M.  32  G.  3. 
4T.  R.  414.  [The  printers  of  the 
newspapers  afterwards  obtained  an  act 
of  indemnity  against  penalties  incurred 
before  this  determination.  See  stat« 
32G.3.  c.  6l,] 
4.  The  ticket  last  drawn  out  of  the  lo^- 
*  tery  was  considered  as  the  last  drawn 
tit^ket,  so  as  to  entitle  the  holder  to 
a  prijse,  though  another  number  was 
never  dravvp,  and  no  account  could  be 
given  of  it.  Schinotti  v.  Sumstead^  ^ 
T.  R.  646:  (See  Action  on  th» 
Casb  IL  11.>  ' 
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MANDAMUS. 

I.  Far  what  Ofices  or  Purposes,  4^. 

grantable: 

1.  The  Court  granted  a  mmdamms  di- 
rected to  the  commissioners  of  the 
land-tax  in^.  to  elect  a  clerk  to  ihem 
in  the  department  for  the  rates  and 
duties  on  windows,  houses,  and  lights. 
R.  v.  The  Commissiotiers  ef  tht  Land- 
tax  for  St.  Martin's  Westminster, 

I  T.  R.  146 

^.  The  office  of  clerk  of  the  Bridge- 
house  estates  in  London  being  an  an- 
cient office  for  life,  the  duty  of  which 
is  to  superintend  certain  estates  which 
are  appropriated  by  the  Coiporation 
to  the  support  of  London  bridge,  some 
of  those  estates  having  been  granted 
to  them  for  that  express  purpose,  a 
mandamus  lies  to  restore  to  it. 

2T.  R.  177 

Z*  A  muni&iififw  granted  to  restore  to  the 
office  of  clerk  or  surveyor  of  the  city 
work ;  (H.  6,  G.  2.  there  cfted :) 
which  was  also  an  office  for  life,  on 
receiving  which  an  oath  was  admi- 
nistered. 2T.  R.  177 

4.  A  mandamus  to  admit  a  vestry  clerk 
refused.  R.  v.  Croydon,  Ckmxh- 
wardens.  5T.  R.713 

5.  A  mandamus  may  be  granted  under 
Stat.  1 1  G.  1.  c.  4.  to  proceed  to  the 
election  of  an  annual  officer  in  a  cor- 
poration, as  well  as  to  the  head  officer. 
The  case  of  the  Corporation  of  Scar- 
borough,  {^l  Stra.  1180.) 

2T,R.  732,  w. 


6.  If  a  visitor  of  a  college  in  one  of  tht 
Universities  reftise  to  exercise  his  vi^U 
tatotial  power  by  receiving  and  hearing 
an  appeal,  tiiis  Court  will  grant  a 
mandamus  to  compel  him. 
R.  V.  my  (Bishop.)     5  T.  R.  475 

7'  That  a  mandanms  lies  to  a  visitor  to 
hear  an  appeal,  and  give  some  judg- 
ment; see  also  R.  v.  The  Bishop  of 
Lincoin,  E.  28  G.  3.  2  T.  R.  338,  n. 
(and  title  Visitor.) 

8.  A  mandamus  will  lie  to  compel  a  dean 
and  chapter  to  fill  up  a  vacancy  ankidg 
canons  residentiary;  and  on  such  a 
mandamus  the  court  will  compel  an 
election  at  the  peril  of  those  who  resist. 

Chichester  (  Bishop)  V.  Haitoard. 

1  T.  R.  652 

9.  No  mandamus  lies  to  the  archbishop 
of  Canterbury  to  issue  bis  fiat  to  tho 
proper  officer,  &c.  for  the  admission 
of  a  doctor  of  civil  law,  graduated  at 
Cambridge,  as  an  advocate  of  tli« 
Court  otArches. 

R.  V.  Canterbury  (Abp.)  8  E.  R.  213 

10.  A  mandamus  will  lie  to  the  commis- 
sioners of  excise  to  grant  a  permit,  if 
a  proper  case  be  laid  before  the  court. 

2  T.  R.  381 

11.  A  mandamus  to  a  corporation  to  pat 
the  corporate  seal  to  the  certificate  of 
the  election  of  9,  corporator,  in  order 
that  it  may  b<*  laid  before  the  king  for 
his  approbation,  is  granted  of  course. 

R.  V.  The  Mayor  Sfc.  of  York^ 

4  T.  R.  099 
^  s  2 
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12.  T!i€Tefore  such  a  wril  was  granted, 
directed  to  the  corporation  of  York, 
on  HO  affidavit  that  the  recorder,  ap- 
plying, liad  the  majority  of  legal 
.  Totes :  thotigh  it  was  stated  that  the 
other  candidate  had  the  majority  at 
tlie  election,  and  that  the  corporation 
had  already  certified  his  election. 

4  T.  R.  699 

13.  Where,  by  the  constitution  of  a  cor- 
poration, .a  person  having  served  a 
seven  years  apprenticeship  to  a  free- 
man residing  in  the  town,  b  entitled 
to  his  freedom,  and  where  by  a  bye 
law  the  indentures  must  be  inrolled 
by  the  town  clerk  within  a  limited 
time,  an  apprentice  who  is  boond  to 
a  freeman,  resident  onlv  occa^ional]Y 
and  whose  service  is  to  be  performed 
at  another  place,  is  not  entitled  to  have 
his  indentures  inrolled,  nor  will  the 
court  grant  a  mandcmus  to  the  town- 
clerk  for  that  purpose. 

iJ.  V.  MavBhal    2,T.  R.  S 

14.  If  it  appear  withiSuOicieut  certainly 
to  the  court,  that  a  person  has  been 
elected  mayor  of  a  boroogh  on  the 
day  appointed  by  the  iM^ge,  who  is 
not  qualified  to  accqit  the  oHice,  by 
reason  of  his  not  having  previously 
taken  the  sacrament  within  the  tune 
limited  bylaw,  they  will  graat  a  nHin- 
damus  to  the  electors  to  proceed  to  a 
new  election  under  the  stat.  11  G.  1 . 
c.  4.  §  2.  as  if  no  election  had  in  fact 

•     been  made.  R.  v.  CorpcrctM  of 

Bedford.  I  E.  R.  79 

]  5.  A  charter  having  granted  that  upon 
the  death  or  a  motion  of  a  principal 
burgess  (who  is  appointed  to  hold  for 
life)  it  should  be  lawful  for  the  mayor 
and  the  remaining  principal  burgesses, 
within  ei^kt  day$  next  foflowhts;,  to 
elect  another;  the  eight  days  after  u 
vacaucy  having  slipped  wiihout  an 
electron,  a  maudanms  was  granted  up- 
on the  Stat.  11  G.  1.  c.  4.  §  2.  to  make 
an  election*  R,  v.  The  Mayor,  S^c, 
of  Thetford.  8  E.  11. 270 

16.  If,  on  an  appeal  against  overseers' 
accounts,  the  Sessions  disallow  some 
of  the  items,  and  do  not  order  the 
overseers  to  pay  the  balance  to  the 
successors,  two  Justices  out  of  sessions 
snay  enforce  p.iymcnt  of  the  balance ; 
and  if  they  refuse  to  interfere,  this 
court  will  grant  a  mandamus  to  compel 
them  to  hear  the  complaint. 

«•  V.  Carter.  4  T.  R.  U6 


17*  ^ber^  a  parish  coniists  of  sevefaf 

townships,  some  of  which  maintain^ 
their  own  poor,  and  have  overseera 
separately  ap|H)tnted,  the  court  will 
grant  a  mandamus  for  the  separate  ap« 
pointinent  of  overseers  for  the  remain- 
ing townships.      R,  v.  Sir  W,  Sortwfi 

(fal  IT.R.374 
(And  see  R,  v.  Neweli,  4  T.  R.  26(). 

tit.  Poon  OVKRSEEBS  I.) 

!8.  The  statute  35  G.  3.  e.  101.  %  2. 
after  enabling  justices  to  sus^iend  or- 
ders of  removal  of  poor  pertens,  and 
to  order  the  charges  thereby  incurred 
to  be  defrayed  by  the  pauper's  parish, - 
and  to  direct  the  charges  to  be  levied 
by  warrant  of  distress,  enacts,  that  if 
the  parties  against  whom  it  h  issntd 
are  out  of  the  jurisdiction  of  the  jus- 
tice granting  the  warrant,  it  shall  be 
indorseil  by  some  other  justice  within 
whose  jurisdiction  they  are :  this  i» 
peremptory  upon  the  latter  upoa  re* 
quest  made. 

R.  V.  Kynaston.  1  E.  R.  1 17 

19^  Where  the  father  and  son  were  re- 
moved from  A,  lo  B.  by  two  several 
orders  of  remo^'al ;  and  the  paribK  of- 

.  ficers  of  A.  and  B,  agreed  that  the  re- 
moval of  the  son  should  follow  that 
of  the  father,  without  the  cx|)ense  of 
a  separate  appeal ;  m  consequence  of 
which  an  appeal  was  only  entered 
against  the  order  removing  (he  father; 
and  after  the  sessions  had  determined 
that  the  father  was  settled  hi  A.,  and 
had  quashed  that  order,  A.  refused  to 
take  back  the  son ;  B.  /?.  granted  a 
mandamus  to  the  sessions  to  receive 
and  determine  the  appeal  against  the 
order  removing  the  son,  though  at  a 
subsequent  sessions  to  that  holden  next 
.  after  the  order  of  removal  made ;  the 
appeal  being  directed  to  be  entered 
nunc  pro  tunc  with  proper  continuan- 
ces.     R,  V.  The  Justices  of  IViUshire, 

I  E.R.683 

20.  A  mandamus  was  granted  to  the  ses- 
sions to  receive  an  api)eal  which  was 
presented  duringthe  aexv sessions  after 
an  order  of  removal  made,  Ihoug^h 
not  presented  till  after  the  day  on 
which,  by  the  practice  of  that  sessions, 
appeals  %vere  required  to  l)e  entered, 
/i.  V.  T7ie  Justices  of  Jjeivffittr,  East  23 
G.^.  (cited.)  1E.R.()»S 
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11.  On  wiat  other  Orounds  granted  or 

refused. 

1.  Tlie  court  wiU  not  grant  a  mandamtis 
to  a  111 iiiistf rial  otncirr,  such  »8  tbe 
treasurer  of  a  county,  to  obey  tin 
order  of  tlie  Court  of  Quarter  Ses- 
sions ;  but  tbe  pr'>per  retncdy  in  case 
of  his  refusal  to  obey  stich  order  is  by 
indictment.  R.  v,  Bristaw,  bT.R.  l6'8 

2.  Av  an  act  of  parliaineut  for  nKiintain- 
iug  the  poor  at  Southavkpton^  and  for 
other  purpose*,  and  incorporating  tbe 
guardians,    power    b   given    to .  the 
guardians  to  raise  money  for  certain 
purposes,  and  to  appoint  a  treasurer 
who  is  to  account  to  them  and  pav 
over,  6ec.   according  to  their  order; 
and  an  nppeal  is  given  to  the  Quarter 
Ses^ons  a<;ainst  any  tbing  done  under 
the    Hct^  who   have  power  to   make 
such  order  tiierein,   •'  either    by  di- 
lectiug  the  money  to  be  returned,  or 
ottiei  wise  as  to  them  shall  seem  meet :" 
the  guardians  ordered  tlie  treasurer  to 
pay  a  »uu)  of  money  for  a  purpose 
different  from  those  mentioned  in  the 
act.  against  which  an  appeal  was  en- 
tered at  the  sessions,  where  that  sum 
was  disdilowed  in  thr   account,  and 
the  treasurer   who    h-ad  paid  it  %vas 
ordered  to  repay  it  to  the  succeeding 
treiisurer:  this  court  refused  to  grant 
a  mandamus  to  compel  the  late  trea- 
surer to  pay  over  the  money  accord- 
ing to  the  order  of  Sessions,  because 
he  was  a  ministerial  officer,  and  bound 
to  obey  the  order  of  the  guardians. 

/?.  V.  C.  Shaw.  5  T.  R.  549 

3.  Wherever  a  party  has  a  specific  legal 
remedy,  the  Court  of  K.  B.  will  re- 
fuse to  grant  a  mandamw.  1  T.R.  396 

4.  A  mandamus  to  a  bishop  to  license  a 
curate*  of  an  augmented  curacy,  where 
there  was  a  cross  examination,  refused, 
because  the  party  had  another  specific 
iegal  remedy  by  quare  impedit. 

R.  V.  the  Bishop  {^Chester.  iT.R  396 
5«  A  mandamus  to  the  mayor  of  Colches- 
ier  to  admit  a  recorder  of  thai  borough 
refused,  because  there  was  a  recorder 
de  facto t  and  the  parties  had  another 
reniP-dy  by  quo  warranto:  though  both 
of  them  claiiutd  under  the  same  elec- 
tion.    R.  v,  the  Mayor  of  Colchester. 

2  T.  R.  2  i9' 
6.  Upon  affidavits  that  one  of  two  candi- 
dates for  an  office  had  a  majority, 
only  by  means  of  il  e%A  votes,  the 
court  granted  a  mandamus,  to  thecor- 
poratioti  tQ  .admit  and  swear  iu  tl^e 


other  who  appeared  u  j^on  the  stSidavil^ 
to  have  the  greater  number  of  lega^ 
votes ;  and  this  although  the  first,  Was 
admitted,  and  sworn  into  the  odice ; 
there  being   no  other  specific,  or  at 
least  no  otlier  so  convenient  mode  of 
frying  the  right.  jR.v.  The  Corporatiom 
of  the  Bedford  Level.    6  E.  R.  3$S 
(And  see  CORPOKATION  IV.  19.  and 
Quo  Warranto  111.) 
'.  On  a  commission  of  charitable  uses  it 
was  agreed  between  tbe  lord  of  the 
manor  of  A.  and  the  inhabitants  of 
IV.  within   the '  manor,  that  certaia 
'  copyhold  lands  should  be  let  for  the 
maintenance  of  a  sti|)endiary  curata 
of  the  chapel  of  W.  to  be  nominated 
by  a  majority  of  the  inhabitants,  and 
to  be  allowed  by  the  lord,  and  by  hint 
presented  to  the  ordinary  for  a  liceiice 
to  preach ;  the  usuage  of  nominating, 
&c.  had   been  pursuant  to  the  agree- 
ment; and  now  the  lord  having  re- 
.fused  to  allow  and  present  the  nominee 
of  the  majority  of  the  inhabitants,  the 
latter  prayell  a  mandamus,  which  the 
court  refused;  for  their  right  is  either 
a  mere  trust,  and  then  their  remedy 
is  in  equity ;  or  it  is  a  legal  right,  and 
then  a  quart  intpedit  will  lie. 
R.  v.  Marq.  of  Stafford.  ST.JL  6^6 

8.  In  the  case  of  a  private  eleemosynary 
lay  foundation,  if  no  special  visitor  be 
sppointed  by  the  founder,  the  right 
of  visitation,  in  default  of  his  faein, 
devolves  upon  the  king,  to  be  exer- 
cised by  his  great  seal ;  and  on  that 
ground  the  court  refused  to  interfere 
by  mandamus  to  compel  the  master 
and  fellows  of  St,  Catherine's  Hall, 
Cambridge,  to  declare  one  of  their  fel- 
lowships vacant,  and  to  proceed  to  a 
new  election.        R.  v.  St.  Catherine's 

Hatt,  Camln-idge.  4  T.  R-  233 

9.  Mandamus  to  the  churchwardens  to 
make  a  church-rate  refused,  it  being 
a  subject  of  ecclesiastical  jurisdiction. 
R.  V.  The  Churchwardens  of  St.  Peter, 

Thttford.  5  T.  R.  364 

10.  A  rate  to  reimburse  churchwardens 
such  sums  as  they  had  expended,  or 
might  thereafter  expend,  en  the  pa- 
rish  church,  would  be  bad  on  the 
lace  of  it,  as  in  part  retrospective  ;  and 
therefore  the  Court  would  not  grant  ^ 
mandamus  to  the  chapelwardens  of  a 
township  within  the  parish  to  make 
such  a  rate  for  raising  their  accustom- 
ed proportion  of  the  whole:  and  their 
refu<:al  to  make  such  a  rate,  when  de- 
manded, applying  as  well  to  the  form 


31S 


If  ANDAUU8  It; 


as  to  the  substance  of  the  demand,  tbe 
court  would  not  grant  the  mandawuts 
to  raise  tbe  money  in  the  common  farm 
of  such  a  rale  prasnectivcfy,  out  of 
tvhich  the  churchwardens  might  repay 
tbemaelves.  R,  r.  Hawarth 

Chapdwardens.     12  E.  R.  556 

11.  The  Court  of  K.  B.  will  not  grant  a 
wiandamusio  a  bishop  to  license  a  )ec- 
tore r  without  the  consent  of  the  rec- 
tor, where  such  lecturer  is  supported 
by  voluntary  contributions,  imless  an 
immemorial  custom  to  elect  without 
auch  oonsent  is  shewn. 
R.v.theBp.cfljmd4m  lT.Il.313 

}I.  Where  no  immemorial  custom  ap- 
peared to  appoint  a  lecturer  in  a  pa- 
rish church,  and  on  the  contrary  it  ap- 
peared that  the  lectureship  was  found- 
eil  in  1^58,  when  the  episcopal  consti- 
tution was  suspended,  and  consequently 
there  could  n^t  be  the  joint  assent  of 
tbe  bishop,  the  rector,  and  the  vicar, 
to  the  endowment;  a  mffai&niics  to 
t|ie  bishop  to  license  a  lecturer,  with- 
ovf  the  as$tKt  of  the  vicar,  was  denied ; 
though  it  appeared  that  the  lecture- 
ship was  originally  endowed  by  the 
vector,  with  an  annual  stipend  payable 
out  of  the  impropriate  rectory,  and 
that  several  lecturers  bad  from  time 
to  time  been  accepted  by  the  bishops 
and  vicars  for  the  time  being. 
R.  V.  the  Bp.  of  Exeter:  2  E.  E.462 

13.  An  immemorial  custom  for  the  in> 
habitants  of  a  parish  to  elect  a  lecturer 
is  binding  on  the  rector :  but  where 
there  is  no  such  custom,  and  the  lec- 
tuner  has  been  paid  out  of  the  poor 
rates,  the  court  will  not  grant  a  man- 
itamu  to  the  rector  to  certify  to  the 
bishop  the  election  of  a  lecturer  chosen 
hy  the  inbalHtants. 

R.v.FUli.  4T.R.  125 

1 4.  And  where  a  wuaidamue  to  the  ordin- 
ary, to  licence  a  curate,  only  slated  that 
be  had  been  duly  nominated  and  ap- 
pointed by  the  inhabitants  to  be  curate, 
without  staling  either  the  consent  of 
the  rector,  or  any  custom  for  the  inha- 
bitants to  made  such  nomination  and 
appointment,  the  Court  quashed  the 
writ,  upon  the  ground  that  the  writ 
should  have  stated  tbose  facts  which 
constituted  the  duty  of  the  ordinary 
and  induced  an  obligation  upon  him  in 
point  of  law  to  do  &  act  required. 
R.  V.  BiMh4)p  of  Oxford.    7  E.  R.  345 

35.  Where  the  minister  of  an  endowed 
disienting  meeting-house  had  been  ex- 
pelled by  a  majority  of  the  congrega- 


tion,  the  eourt  refused  ^  mmdamu  to 
restore  him,  which  was  applied  for  in 
order  to  enable  him  to  justify  his  con- 
duct, because  it  did  not  appear  that  he 
had  complied  with  all  the  requisites 
necessary  to  give  him  a  primAfade  title. 
R.%.Jotkam.  3T.R.675 

16.  Where  there  is  no  regular  presiding 
sworn  officer  at  an  election,  (c  g.  of 
churchwardens,  one  of  whom  by  cus- 
tom was  chosen  by  parishioners  paying 
scot  and  lot,  and  the  other  appointed 
by  the  rector,  which  latter  in  fiict 
presided),  the  control  of  die  election 
devolves  at  common  law  upon  the 
electors  themselves :  but  unless  there 
be  a  custom  to  regulate  the  lime  for 
making  such  election,  it  b  n(»t  com- 
petent to  a  majority  of  the  electors 
assembled  at  the  time  of  such  election 
to  narrow  the  period  which  the  conn 
mon  law  would  allow;  and  therefore 
a  resolution  by  them,  that^it  shall  con- 
clude at  a  given  time,  must  at  least 
limit  a  time  reasonable  in  itself  with 
respfct  to  numbers  and  distance,  and 
be  of  sufficient  notoriety.-  But  whe- 
ther a  resolution  by  a  majoilty  of  the 
vestry,  on  the  first  day  of  the  election, 
to  close  the  poll  ^  four  o'clock  on 
the  neat  day,  in  a  parish  where  tbe 
number  of  electors  did  not  exceed  180, 
and  where  the  affidavits  stated  a  cus- 
tom for  200  years,  not  to  keep  the 
poll  open  for  more  than  two  days,  and 
no  instance  within  living  memory  of 
extending  it  l>eyond  four  o'clock  on 
the  second  day,  were  sufficient  to 
warrant  the  closing  of  the  poll  at 
that  time,  while  some  of  the  voters 
were  still  coming  in  to  poll,  and 
others  had  no  notice  of  the  resolution, 
was  a  fit  question  to  be  tried  upon  a 
ttumdamMi.       R.  v.  Winchester  Bp*$ 

Ccnmisear^.  7  E.  R.  573 

17.  Upon  application  for  a  mandmmu  to 
be  reaf«reif,  the  party  must  shewaprnml 

facie  title,  because  be  may,  if  propeHy 
admitted,  have  another  remedy :  Setia 
on  a  aymdamut  to  admU.  3  T.  R.  575 

IS.  A  mandamua  refused  to  restore  to  the 
office  of  clerk  of  the  Bridge-house 
estates  in  Londom,  though  the  party 
was  irregulsriy  suspended,  it  appear* 
ing  on  his  own  shewing  that  there  waa 
good  ground  for  the  suspension,  if 
the  proceedings  had  been  regular. 
R.y.  Mayor  of  London.    ^T.Rt]77 

19.  Where  a  corporator,  who  was  en- 
titled to  a  dividend  of  certain  profits, 
I    arisii^  from  a  fishery  which  was  cn« 
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joj«d  in  partnership  b^he  corporators, 
was  mspimded  from  such  profits  until 
ht  paid  a  fine  iniposed  bV  a  bye  law, 
the  CovLXt  refused  a  manaamlu  to  re- 
store hhn  to  hiib  to  office;  he  having  a 
remedy  by  action  and  in  equity  for  the 
share  of  the  profits,  if  unjustly  with- 
holden  from  him,  and  the  suspension 
not  being  equivalent  to  a  a  reaunfaL 
R.  ▼.  WhitHable  Fishery  Corporation. 

7  E.  R.  353 

S0»  Mdndauau  to  the  mayor,  8fC.  of 
Jjondon^  to  admit  a  person  to  the  office 
of  auditor  of  the  Chamberlain's  and 
Bridgemaster's  accounts,  who  bad 
ierved  it  three  years  successively,  and 
been  elected  again  the  fourth  year  by 
the  livery,  refused ;  because  the  cus- 
Itom  of  the  city  appeared  to  be,  that 
no  penon  should  be  tltcted  to,  or  serve, 
the  said  office  for  more  than  two  years 
successively.  R.  v.  the  Mayor  of 

London.  IT.  K.423 

Ul.  The  publication  of  a  pamphlet 
against  the  established  religion  in  the 
university  of  Cambridge,  is  an  offence 

•  within  one  of  the  statutes  of  the  uni- 
l^ersity,  and  punishable  by  banishment 
by  the  vice  chancellor,  assisted  by  the 
beads  of  colleges  in  the  vice  chan- 
cellor's court :  and  though  the  statute' 
inflicting  that  punishment  adds,  that 

,  the  party  shall  be  banished  from  his 
college,  this  court  will  not  grant  a 
mandamus  to  restore  a  person  to  the 
franchises  of  the  university  against 
whom  only  banishment  fVom  the  uni- 
versity is  pronounced  iu  the  above 
court. 

R,  V.  Camb.  University.  6  T.  R.  89 

0^.  A  mandamus  to  the  steward  of  a 
manor  to  admit  a  copyholder,  claiming 
by  descent,  refused,  because  he  had  a 
complete  title  against  all  the  world 
but  the  lord  without  admittance. 

R.y.  Rennett.  2T.R.  IpS 

)^3.  If  the  lord  of  a  manor  refuse  to  ad- 
mit a  person  to  whom  a  copyhold  is 
surrendered  on  account  of  a  disagree- 
inent  respecting  the  fine  to  be  paid, 
the  court  will  grant  a  mandamus  to 
compel  the  lord  to  admit  without 
examining  the  right  to  the  fine :  for 
po  right  to  the  fine  can  SivUe  till  ad- 
jnittanpe*  R'  v.  tfte  Lord  and  Steward 

•  ofthe  Manor  of  Hendon.  3T.R.484 
^4.  A  if^andamMis  lies  tq  the  lord  an4 

stevTArd  of  a  manor  tp  admit  one  to 
a  copyhold  tenement  who  has  a  prif 
pha  facie,  legal  title  in  order  to  enable 
\nxxk  to  try  bis  right  \  though  e<|uit} 


had  before  refused  to  compel  the  lord 
to  admit  him  for  want  of  his  shewiag 
an  equitable  right  to  the  property. 
But  if  there  be  a  claim  of  a  previous 
fine  due  to  the  lord  in  respect  of  the 
ancestor  from  whom  tlie  party  claims, 
the  rule  will  only  be  granted  on  pay* 
mentofsuch  fine  or  fines  sa  shall  be 
due.  R.  V,  Coggan  Sf  al,   6  £.  R.  431 

25.  A  similar  manrfamtM  was  just  before 
granted  to  the  Duke  of  Leeds  to  ad« 
mit  Mr.  ConoUy  to  certain  customary 
tenements  in  the  manor  of  Wakefield 
in  Yorkshire^  to  enable  him  to  try  his 
title  thereto.  ib.  439 

26.  If  trustees  trader  a  road  act  tnm  « 
road  through  an  inclosure,  and  make 
the  fences  at  their  own  expense,  and 
repair  them  for  several  years,  the 
court  will  not  compel  them  by  man^ 
damus  to  continue  soch  repairs,  tmless 
there  be  a  special  provision  in  the  act 
to  that  effect. ,  JR.  v.  the  Commissionsra 
of  the  UandiUo  District,  S^e. 

2  T.  R.  232 

27*  A  mandamus  to  conntry  justices,  toi 
rale  a  parish  within  their  jurbdi^tion 
in  aid  of  another  parish,  lying  within 
a  borough,  which  has  an  exclusive 
jurisdiction,  refused;  becaase  the^ 
have  no  means  of  inquiring  into  the 
complaint. 

R.  V.  T.  Holbeth.  4  T.  R.  77% 

28.  The  court  will  nut  grant  a  mandamua 
to  magistrates  to  order  them  lo  issaa 
warrants  of  distress  to  levy  a  poor* 
rate  on  certain  persons  who  have  re- 
fused to  pay,  unless  those  persons 
have  been  previously  summoned  by 
the  justices :  but  tbey  will  graat  a 
mandamus  to  them  to  receive  eon- 
plaints,  Sfc.  against  the  persons  who 
refuse  to  pay,  SfC.  and  to  proceed 
thereupon  to  levy,  Sfc, 

R.  V.  Bent  ^  al.  6T.  R.  ips 

Z9'  Mandamus  granted  to  compel  a 
mayor  and  the  capital  burgesses  of  a 
corporation  to  fill  up  two  vacs^nries 
occasioned  by  the  death  of  two  capital 
burgesses,  though  there  was  an  hifor- 
mation  in  nature  of  a  quo  warranto  de- 
pending against  the  mayor,  questioning 
hb  title. 
R.  V.  Grampond(Corp.)  6T.  R.  301 

30*  In  a  mandamus  to  a  company  m  a 
corporation  to  compel  them  to  inrol 
indentures  of  apprenticeship,  it  is  suf- 
ficient to  state  generally  that  those 
who  have  served  a  free  burgess,  6:c. 
under  indentures  of  apprenticeships 
and  whose  indentures  have  been  in-' 
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ro\h6,  are  ^nfitleVi  to  be  admitted  fo 
Ibeir  trcetlom  ;  that  A.  B.  had  served, 
^c.  that  his  iodentures  ought  to  have 
beco  inrolled  on  bi>mg  tendered,  Arc. 
md  that  they  were  tendered  for  thut 
jMurpose,  but  that  the  defendMnta  re 
fused  to  inrol  them.  R.  v.  Coopers' 
foiupattjf  fjfNew€(utlg  on  Tyne, 

7  T.  R.  5*3 

HI.  Costs  on* 

Ib  future  if  an  application  b  made  to 
Che  court  for  a  mandannu  to  a  bishop 
to  lieense»  Sec.  without  good  founda> 
frooyfts  if  there  is  a  specific  legal  lemedy 
fer  the  party,  they  will  diicharge  the 
f«le  with  costs. 

R.yf.Bp.rf  Chester.  1T.IL405 

IV.  Returns  to. 

1,  If  a  return  to  a  numdamus  consist  of 
several  independeut  matters,  not  in- 
conaisleBt  with  each  nihei,  but  part  of 
tbem  good  iu  kiv  aad  part  bad,  the 
'  court  may  quash  the  return  as  to  such 
part  ^nly  as  is  bad,  and  put  the  pro- 
aecnior  to  plead  or  traverse  the  rest. 
R,  V.  the  Mttuor^  ^^c.  of  Combridgr. 

52  T.  R.  456 

S.  If  two  or  more  inconsistent  causes  be 

retamed  to  a  mandamus^  the   court 

will  quash  the  whcle  return.    2  T.  R. 

45& :  and  R.  v.  the  Moyor  of  York. 

5  T^  R.  66 
X^  That  A.  was  not  a  burgess;  that  he 
was  uol  eligible  to  tlie  oliice  of  com- 
mon-councilman ;  and  that  he  was  not 
elected)  arc  not  iucon&i>tent  returns. 

2  T.  R.  456 

4.  It  is  inconsistent  to  state  in  a  return 
to  a  wrnndamsLS  (to  certify  the  election 
of  a  recorder*  supposed  in  the  writ  to 
be  on  the  16lh  of  January)  ihat  the 
corporation  were  not  then  duly  assem- 
bled ;  and  kfterwards  to  state  the 
election  of  another  corporate  officer, 
to  wit,  on  the  loth  of  January.  The 
day  in  such  a  case  is  material :  and 
then  its  being  laid  under  a  r/z.  does 
not  make  any  diiTereDi^e.     5  T.  R.  6G 

5.  A  return  to  such  a  nmndmnus,  that 
the  corporation  were  not  duly  assem- 
bled to  proceed  to  the  election  of  a 
recorder,  is  bad;  because  it  contains 
a  negative  pregnant.  5  T.  R.  66 

6.  If  the  writ  set  forth  all  the  proceed- 
ings of  the  election,  concludiug,  *'by 
reason  whereof  A.  was  elected,"  it  i^ 
a  bad  return  tp  fay  that  be  was  not 
elected :  the  defendant  should  traverse 

'r    Qoe  9f  tiip  facts  alU'g^'d.     6  T«  {t«  66 


7.  It  is  a  good  reti^m'fo  a  mandamtt9  (lj» 
the  ordinary  to  grant  a  licence  to  a 
schoolmaster),  to  state  that  he  had  sus- 
pended granting  his  licence  until  the 
party  would  submit  himself  to  be  ex- 
amined touching  his  sufficieiry  in 
leaniing.  6  T.  R.  49O 

(See  tit.  School.) 

S.  A  return  (by  a  rector  to  a  mandamna 
to  restore  a  parish  cli  rk)  held  in>Hf- 
ficient,  because  it  did  not  state  that 
the  party  had  been  sninmoued  in  an- 
swer to  a  charge,  before  he  was  rc<* 
moved. 
R.  y.  Gaskin,  D,D.      8  T.  R.  209 

9*  In  a  return  lo  a  mandamus  to  a  rorpo* 
ration  to  restore  a  member  who  had 
been  removed,  it  sbouM  appear  that 
the  body  removing  had  proved  the 
charge  for  which  the  member  was  re« 
moved :  it  is  not  suliicient  to  state 
merely  that  he  was  present  when  tlie 
charge  was  made  and  did  not  deny  it. 
R.  T.  Faversham  Fishermen's  Cotnpany^ 

8  T.  R.  352 

10.  Aifirmed  by  Lord  Kenyan  C.  J.  and 
Jjnorenee  J.,iu  Harmon  v.  Tappenden. 

1  E.  R.  56a- 3 

11.  Tlie  conrt  will  not  quash  a  return 
to  a  mandamus  (which  directed  an  iu« 
ferior  court  to  give  judgment  on  aa 
indictment)  merely  because  it  states 
an  erroneous  judgment  given  below  ; 
but  a  writ  of  error  nnist  be  brought 
to  reverse  the  judgment. 

R.  V.  tke  Justices  of  the  W.  R.  of 
Yorkshire,    7  T.  R.  467 

12.  After  a  return  has  been  made  to  a 
mandamusy  the  defendant  cannot  make 
any  objection  to  the  writ  itself. 

5T.R.6S 

13.  Though  by  the  statute  9  Ann.  0.  20. 
^  2.  the  prosecutor  of  a  mandamua 
to  which  there  is  a  return,  and  issue 
taken  on  the  facts  thereb,  liad  an  op- 
tion lo  try  the  question  in  the  same 
county  in  which  he  might  have  broug)|t 
an  action  for  a  false  return ;  yet  if  all 
the  material  facts  are  alleged  in  one 
county,  8ud  issue  taken  thereon  there, 
be  cannot  issue  the  venire  faeias  into 
taken  thereon  there,  he  cannot  issue 
another  county,  though  he  might  ori- 
ginally have  alleged  the  facts  there^ 
and  have  there  brought  his  action  for 
a  false  relurir.       R.  v.  the  Mayor  S^e^ 

of  Netccastle,    1  ¥^.  R.  U4 
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MANOR. 

If  If  a  lord  of  a  manor  convey  n  ctisto- 
tnary  estate  to  ^he  tenant,  he  cannot 
reserve  to  himself  the  ancient  services ; 
for  tfie  tenant  by  reason  of  the  statute 
of  quia  emptores  must  theq  hpld  of  i(ie 
gujHrirrloni. 

Bradshaw  v.  Lawson-  4  T.  R .  443 

S;  The  customary  tenements  in  Ihe  north 
of  England f  wbirh  are  parcels  of  the 
respective  manors  in  which  they  are 
^ituHte,  anH  descendilile  from  ancestor 
lo  hi'ir  by  the  hereditary  right  calle«l 
tenant  ri;>ht,  and  held  by  the  (ord  hc- 
cording  to  the  custom,  Are  npt  within 
the  statute  of  partition. 

JB(trretl  v.  Dodd.  3  B.  *  P.  378 

3.  Where  the  lord  of  a  customary  manor, 
by  his  deed,  made  sinrq  the  statute  of 
guia  tmptores,^rAnted  to  his  customary 
tenant,  who  then  held  by  the  payment 
of  ccrtaui  customary  rents  and  other 
services,  that  in  consideration  of  a  6] 
penny  fine  (or  6l  years  rent),  he,  the 
lord,  ratified  and  conjlrmed  \o  the  te- 
nantiind  his  heirs  alihis  customary  and 
tenant  right  estates,  with  thp  appurten- 
ances, <l'c.  and  *gianted  that  th^- 
tenant  and  his  heirs  should  be  thereof 
freed,  acquitted,  exempted,  and  dis 
charged froiU  the  payment  of  all  rents, 
fines,  hc^'iots,  ^c.  duc^,  customs,  ser- 
vices, and  demands,  at  any  time  i here- 
after happening  to  become  due  in  re- 
spect of  the  tenancy  ;  except  one  penny 
yearly  rent,  and  aho  excepting  and  re- 
fierving  suit  of  court,  with  the  service  - 
incident  thereto;  and  saving  and  re- 
serving all  royalties,  escheats,  and  fur 
feitures,  and  all  other  advantages  and 
.emoluments  bplongiug  to  the  siguory, 
so  as  not  to  prejudice  the  immunities 
thereby  granted  to  the  tenant ;  and  al- 
so granted  liberty  to  cut  timber,  and 
to  sell  or  lease,  cKrc.  without  licence; 
held,  that  surh  confirmation  to  the  te- 
nant of  his  customary  and  (enant-right 
estate,  freed,  &c.  from  all  rents  and  ser- 
vices, ex.cept,&c.v.as  tantamount  to  a  re- 
lease of  those  rents  and  services  not 
specifically  excepted  ;  and  that  by 
virtue  thereof,  the  customary  tenement 
became  frank- fee,  or  held  in  free  and 
cornmon  socuge;  and  that  the  old  cus- 
tomary estate,  which  before  was  not 
devisable,  was  extinguished,  and  be- 
en nic  t  hereupoo  devisable  by  the  statute 
of  wills.  $iich  c'astoni»ry  e^ftates, 
which  are  |i^culiar  to  ihe'^nortk  of 
England,  are  not  freehold,  butseein  to 
iail  iinder  the  &ame  gcricrul  considera- 


tion as  copyholds:  alienable  by  bargoiu 
and  sale,  nnd  admittance  thel'eont  and 
not  hbiden  at  tlie  wjll  of  the  Ion)'.  Doi 
d.  Reay  v.  Huntington,    i  £.  R.  27 1 

4.  Where  there  is  a  grant  of  a  |»artipda|: 
thing  once  sutiicienily  ascertained  by 
some  circumstance  belonging  to  it,  tli^ 
addition  ^i  an  lil legation,  nihta)sen  or 
faife,  respecting  it,  %vi{l  not  frustrate 
the  grant :  but  where  a  grant  is  in  ge^ 
neral  terms,  there  Ihe  addition  *ot'  a 
par/icif^circumstaDcewill  operate  by 
way  of  restriction  and  modification  of 
5|ich  grant. 

lioe  d,  Conoliy  y.  Vernon.    41  B.  R.  51 

5.  Therefore  where  one  having  custo- 
mary tenements,  compounded  and  un^ 
compounded,  surrendered  to  the  use  of 
his  will  V  all  an<f  singular  flie  lands, 
tenements,  Sfc.  ufhatsoermr,  in  tke^anor 
which  he  held  of  the  hid  by  copy  of 
court-roll^  in  whqse  tenure  or  pccuf »a- 

'  iion  soever  the  same  wer<|,  being  of  the 
yeariu  rent  to  the  lord  19  ihe  whdle  of 
4l.  iQi.  6|d.,  and  compounded  for  r 
held  that  tbe  wotds  'f  and  compimndeff 
for,"  restraiiied  the  operation  of  the 
j'urronder  to  that  description  of  copy- 
holds  then  belonging  totbesnrrcnder- 
pr.  ^  nd  t  hat  the  words  **  being  iff  the 
yearly  rent,  Sfc.  of  4l.  10s.  «'id.," 
which  were  not  referable  \o  any  ac- 
tual amount  of  his  rents,  either  com- 
poundeil  or  uncomponnded,  thougl^ 
much  nearer  to  the  whole  than  to  the 
compounded  only,  could  not  Qualify  or 
inipugn  that  restrictiqn.  '  '   ^  i^'« 

(And  see  Devise  if.  I  i.)' 

6.  In  a  quo  warranto  infpripation  th^ 
defisndant  relied  on  an  election,  to  the 
oflire  of  Port  Reeve,  bv  a  Uomasre 
consisting  pf  twenty- three  free  tenants  ; 
the  jury  found,  ona  8{)ecial  verdict,  that 
twenty  one  of  those  persons  were  not 
ine  tenants ;  and  this  court  held  th|s 
election  to  he  void. 

R.  V.  Afein.    4  T.  R.  480 

7.  The  lord  of  a  manor,  to  whom  the 
grant  of  a  niatketis  made  ivfra  viliam 
de  \V.  may  hold  it  any  where  infra 
tillam  de  fV» :  and  whether  villa  ex- 
tend to  the  town  of  fV,,  or  the  to\ra« 
ship  or  parish  of  W.,  the  Iprd  has  a 
light  to  remove  the  market-place  from 
one  situation  to  another  within  the  pre- 
cinct of  his  grant.  Apd  thnu<:i}  he 
should  have  holden  it  for  a1>ove  20 
years  wit)iin  the  township  of  fF., 
where  the  grant  only  gave  it  him  with- 
in the  toiyn  properly  so  called  at  xHe 
tmf9,  yet  if  he  afterwards  give  notice 
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of  tbe  removal  to  another  place  in  the 
township,  the  public  have  iio  ri^lit  to 
go  upon  his  soil  Mud  freehold  iti  the 
oKi  niarket-phice ;  and  any  pers«»n  go- 
inv  there  is  lialtlc  to  an  actiou  of  tres- 
pass by  the  lord. 

Ciimm  V.  Salkeld.    3  £.  R.  53S 

S.  The  lord  of  a  manor,  hs  such,  has  no 
ricsht,  without  a  custom,  to  enter  upon 
the  copyholfis  within  the  manor,  un- 
der which  there  arc  mines  and  veins 
of  coal,  in  order  to  bore  for  and  work 
the  same :  and  the  copyholder  may 
maintain  trespass  against  him  for  so 
doing.  Bourne  v.  Tayhr.  10  £.  R.  189 

9*  Bvi,  where  the  defendant  justified 
under  the  lord,  as  being  seised  in  fee 
of  the  veins  of  coal  lying  under  the 
copyhold  tenements,  together  with 
tkBlHerty  of  boring  for  and  getting 
the  roai^  &e*  it  b  not  enou|sk  for  the 
plaintiff  to  reply,  tkat  as  well  all  tbe 
veins  of  coal  under  the  said  closes  in 
which  iie.  as  Uie  rest  of  tho  soil  within 
and  under  the  same,  bad  immemorially 
been  parcel  of  the  manor  and  demised 
anil  clemiseable  by  copy,  &c  without 
any  exception  or  reservation  of  the 
roal.&c.;  unless  he  also  traverse  Mf 
liberty  of  working  the  mines :  because 
the  plea  claims  such  liberty  not  merely 
as  annexed  to  the  seisin  in  fee,  to  be 
exercised  when  in  actual  possesion, 
but  as  a  present  liberty,  tube  exercised 
during  the  continuance  of  the  copy- 
holder's  estate :  and  therefore  the  re- 
plication is  only  an  argumentative 
denial  of  the  liberty,  aud  does  not  con- 
fess and  avoid  it.  1 0  £.  R.  1 89 

iO.  Though  the  lonl  of  a  manor  in 
ComufaU  may  by  convcyuuce  and  acts 
of  ownership  establish  bis  right  to  all 
tin  mines  wiihin  the  manor,  as  well 
under  the  freehold  tenements  as  un<ler 
customary  tenements  and  the  wastes ; 
yet  consibtcntly  therewith,  the  ten- 
ants uf  certain  tenements  in  a 
vill  within  the  nianor^  some  of  them 
frcf hold  and  sonye  customary,  may  by 
actsof  ovincr8faipf««r  more  than  tweu- 
years  past  establish  their  right  to  cop- 
per mines,  a»  well  uiider  the  waste  and 
ctistontary  land«,  asunder  the  freehold 
laada  witiiio  tbe  vill. 

Curfiti  v.  DanieL     1 0  E.  R.  273 

jl.  To  constitute  a  court  baron,  it  must 
bclield  before  two  free  suitors  at  least. 
ibid.  Rvmscy  v«  Walton^  Hereford 
f^umm.Att.  I7(i0t  cor.  Foster  J, 

4T.  H.41(T 

^t  An  allegation  in  adecluration  that 
01  jc  uvii  5ci*cd  rf  a  manor  of  F.,  ^id 


tliat  he  and  all  those  whose  estates  he 
has  in  tbe  said  manor  have  immemop 
rially  appointed  a  sexton  of  the  pa- 
rish of  F.,  is  sustained  by  proof  of  his 
seisin  of  a  quondam  manor,  which  had 
ceased  to  be  a  Irgal  manor  fiir  deft-ct 
of  freehold  tenants,  aud  existed  now 
only  by  reputation. 

i^oane  v.  Ireland^     10  £.  R.  239 

MARRIAGE. 

1 .  Bastards  ^re  svithin  the  meaning  of  the 
marriage  act,  stat.  26  G.  ^.  c.  33. 
which  requires  tlie  consent  qf  the  fa- 
ther, guardian,  or  mother  to  the  niar« 
riage  of  persons  under  age,  who  are 
not  married  by  banns. 

R.  V.  Hoduot.     1  T.  R.  96 

2.  All  marriages,  whether  of  legitimate 
or  illegitiutate  children,  are  wiihin 
the  general  provi»ious  of  the  marriage, 
act  26  Q.  2.  c.  33-  which  requires  all 
marriages  to  be  by  banns  or  licence  i 
and,  by  three  judges,  a  marriage  of  an 
illegitimate  minor  had  by  licence  witb 
the  consentof  her  mother  is  void  by  the 
nth  section;  the  words  father  and 
mother  in  that  secljop  meaning  legit ir 
mate  |)arents:  by  one  jiidge,  it  is 
catvs  omissus  iu  i\\t  i|ctj  and  the 
marriage  good. 

Priestley  v.  Hughes.     1 1  p.  R.  I 

3.  A  ii:arrtage,  celebrated  bona  fide  ii| 
Scotland,  svill  undoubtedly  entitle  the 
woman  to  dower  in  England. 

Ilderton  v.  Jlderton,     2  H.  B.  145 

4.  And  the  lawfulness  of  sach  a  marriage 
may  be  tri^d  by  a  jury  in  England. 

,2jf.p.U5 

5.  Evidence  that  British  subjects  in  a 
fun  ign  country,  being  desirous  of  iiF 
tcriuarrying,  went  to  a  chapel  for  that 
purpose  where  a  service  in  the  language 
of  the  country  was  read  by  a  person 
habited  like  a  priest,  and  interpreted 
into  English  by  the  officiating  clerk  ;  x 
which  service  the  parties  understood 

to  l>e  the  inarriiige  service  of  the  church 
of  England:  and  they  received  a  certifir 
cate  of  the  marriage  which  tvas  after- 
wards lost  ;  is  sufficient  whereon  to  found 
a  presumption  (nothingapfiearing  to  the 
contrary)  that  Ihc  marriage  was  duly 
celebrated  according  to  the  law  of  that 
country,  particularly  pf'ter  11  yrars 
cohabitation  as  roan  and  w  fe  till  the 
period  of  the  husband's  death;  and 
such  British  subjecti'byirig  attached  at 
the  time  to  the  BiXSKbfiihtij  on  service 
in  such  foreign  ^(bmlry  and  huving 
military  possession  oftlie  place,  it  seems 
that  such   n^arriagc  solcnu)isec(  by  a 
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prfest  111  holj  orders  (of  wliich  this 
would  be  reasonable  evidence)  would 
be  a  good  marriage  by  the  law  of 
Ens^fandt  as  a  marriage  contract  per 
verba  de  prtesenii  before  the  marriage 
act ;  marriages  beyond  sea  being  t*!c- 
I5?pted  oat  of  that  act ;  and  it  wouhi 
make  no  difterence  if  solemnized  by  a 
Roman  catholic  priest. 
R.  V.  Brmiipion  Inhah.  10  £.  R.  1282 

MORTGAGE. 

1.  If  a  subsequent  purchaser  or  mort- 
g*<igce  has  notice  of  a  former  purchase 
or  incumbrance,  he  shall  not  avail  him- 
self of  an  assignment  of  an  old  out- 
standing term,  prior  to  both,  in  order 
to  0et  a  preference.  Wilioughb^v, 
Wilfou^hbi/.  (in  Chanc.)  I  T  R.  76r? 

t,  Btit  if  he  had  no  notice  of  such  prior 
incutnbrauce  or  purchase,  and  has  the 
first  and  best  ri^lit  to  c;dl  for  the  legal 
esli«tc,  then,  if  he  gets  an  assignment 
of  it,  a  court  of  equity  wilt  not  de- 
prive him  of  his  advantage,  l  T.RjftS 

'3.  If  a  second  mortgagee  lend  his  money 
upon  an  estate,  upon  which  there  is 
an  old  outstanding  term,  and  has  no* 
tice  at  the  same  time  of  a  certain  in- 


cumbrance prior  to  his  oti-n,  the  prior 
incumbrancer  having  the  best  right  lo 
rati  for  the  legal  estate,  may  satisfy 
himself  of  any  oihef  iucuinbrances 
upon  the  estate,  although  rhey  were 
not  knowD  to  the  second  mortgagee 
at  the  time  he  advanced  his  money. 

1  T.  tt.  763 

4.  For  the  relative  situations  and  powers 
of  mortgngor  and  mortgagee. 

See  Bbch  v.  Wright.     I  T.  R.  383 

5.  Where  an  old  mortgage  term  of  1000 
years,  created  in  17*<27.  was  recognized 
in  a  marriage  settlement  by  the  owner 

.  of  the  inheritance  in  1751,  by  wliich  a 
snm  \\zs  appropriated  to  its  discharge; 
and  no  further  notice  was  taken  of  it 
till  ^802,  when  a  deed*  to  which  the 
then  otvner  of  the  inheritance  and  the 
representatives  of  the  termors  were 
parlies,  reciting  that  the  term  v^ns  still 
subsisting,  conveyed  it  to  others  to 
secure  a  mortgage  ;  held,  that  it  could 
not  be  presumed  to  have  been  sur- 
rendered against  the  owner  of  the  in- 
heritance, who  was  interested  in  up- 
holding it.     Doe  d.  Graham  v.  Scait. 

1 1  £.  R.  478 
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KWAL  STORES. 

1.  A  person  convicled  of  concealing 
naval  stores  n»a\  be  adjudged  lo  pay 
a  pfUJilty  of  200/.,  or  to  be  punished 
corpora  I  iy,  at  the  election  of  the  court, 
under  slatutes  9  &  10  IV.  3.  r.  41,  § 
2. :  9  G.  1 .  c.  8.  §  4. :  and  17  G.  2.  c. 
40.  §  10. 

ff.  v.  ;r.  Bland.     5  T.  R.  370 

2.  And  a  delinquent  may  l>e  adjudged 
under  tliosc  statu les  to  pay  the  whole 
peualtY  of  200/.  and  the  costs.  It  v. 
CAafple.  r.  34  G.  3.    5  T.  R.  37 1 ,  n. 

NAVIGATION  SHARE. 

By  a  navigarion-act  the  shares  were  de- 
clared to  be  vested  in  the  Ktibsrrtberfj 
their  executors,  and  assigns,vf\\li  power 
to  the  subscribers  to  assign  their  shares; 
and  a  connuittee  to  be  appointed  un-; 
der  the  act  were  authorised  to  niik^ 
calls  on  the  proprietors  of  shirres  ai 
such  time  a:»  they  should  think  fit ; 


lield,  that  an  original  subscriber  is  nOt 
lialile  for  any  call  made  by  the  com- 
mittee after  assignin«;  his  share. 
The  Huddersfield  Canal  Company  v. 

Buckley.    7  T.  R.  36' 

NEW  TRIAL. 

1 .  A  new  trial  granted  in  a  civil  case 
ill  tl'.e  time  of  Edw.  3.  6*T.  R.  623,  n. 

2.  Value  and  importance  are  not  of 
themselves  sufficient  grounds  for  grant- 
ing a  new  trial,  unless  there  be  also 
some  doubt  in  tlie  question  ;  though 
they  frequently  weigh  in  obtaiitiag  a 

-  rule  to  shew  rause  why  there  should 
not  be  a  new  triak 

Veinton  V.  Hankey.    2  T.  R.  t  X3 

3.  The  court  will  not  grant  a  new  trial 
to  let  the  party  into  a  defence  of  which 
he  was  apprised  at  the  first  trial. 

2T.  R.  113 

4.  A  new  trial  refused  which  would 
l^ve  given  the  defendant  an  oppor* 
tnnity  of  proving  tlie  illegality  of  a 

2  T  2 
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policy,  vhirh  Was  not  illegal  on  the 
f^ce  of  it ;  for  h«  should  have  fthewH 
it  oil  the  trial. 

Gist  V.  Afasani  i  T.  R.  S4 
i.  An  objection  to  the  r(iiiipetenrjf  of 
Witnesses*  discovered  ^ after  a  trialj  is 
not  a  sutficieiit  {jrroinid  of  itself  for 
granting  a  dew  trial :  but  it  may  have 
some  weight  with  the  court  Where 
the  p^rtjr  appljfiil.?  appears  to  bave 
iperiis.  Tuirntr  v.  Pearie.  1  T,  R.7 17 
i$.  Where  :l  new  trial  wai  granted  upon 
h  hew  j;n>Und,  not  opened  at  the  first 
trial,  it  Wits  ordered  tO  be  upon  pa jr- 
medt  bfrost*.  , 

Sutton  V.  Mitchell .     1  T;  R.  20 

^.  Tlie  fonh  may  in  «ny  case  grant  a 

ticw  trial  upon  the  ground  of  excessive 

damiiges.  Ducker  v.  IVoad.  1  T.  R.<?77 

^.  tn  an  action  on  the  case  fdr  divertii)» 
the  plaint itl's  watercourse,  \vhere  the 
JTiirj  tinder  circumstances  of  aggrava* 
tion,  gnVe  dOoO/.  damages;  the  court 
printed  a  new  trial  on  the  groimd 
thL«t  the  damages  given  greatly  ex- 
ceeded Ihe  amoUnt  of  the  injury  prov 
fed  t  but  they  directed  that  file  foir- 
hier  verdict  should  stand  as  a  ifcUritv 
in  tlietneantime  for  the  damages  winch 
hMght  hp  given  '>h  tlie  second  Irial. 
t'leifddt  V.  Ld,  DbrchegtfT.  7  T.  R  .5  :.0 

^.  Thf  criuh  will  not  gmnt  a  tiew  trial 
ill  (th  action  for  criminal  conversation 
tii'erely  becau^b   Ihe  damages  appear 
to  therti.to  be  exccssiVe. 
^  JOwlerfry  v.  Gunning,    4  T.  ft.  65 1 

i'Oi  Bui  if,  in  Mt'chactioMt  they  are  satis- 
fied that  the  jury  acted  under  the  in- 
JQuence  of  tindiie  motives,  or  of  gross 
irrror  br  mii»con'ce|)tion,   they  will. — 
,  thdmhtrs  V.  CauijUld.    6  t.  R.  ^244 

\\.  A  Hew  trial  Will  be  gradted  on  ac- 
Icouikt  ()fv5icessivedan)?.gesiiKan  ectinn 
fblr  An  assault  end  battery,    , 

.  .  Jbne^  V.  Sparrow:    5  T.  R.  557 

il  The  Court  of  Kt  B.  said,  that 
Ivhere  the  ;iury  bad  found  a  verdict 
ifor  the  piHitttiif  upbn  a  presumption 
Contrary  to  evidence,  the  court  will 
kiot  l^ra'nl  a  ii^w  trial,  if  the  plaintifi 
be  eti  itiod  to  rerbv)pr  in  conscience  an'< 
equitvi  tViikittsonv.  Popw^. 4T.R.46S 

19.  So  ^m  the  Couft  of  Cv  P.  where 
no  jittint  had  been  saved  at  the  trial, 
ft  OeW  Vrial  wa%  refused  to  be  granted 
t^n  a  question  ^f  law,  the  jasli<  c  and 
ir'unscientsl^  of  tire  t^^t  being  ^ith  the 
verdict,  t'ox  V.  JKifchin.  1  B.&  F.  33 « 

i^'.  \Vherc  a  ne^  ti-ial  is  mbved  f^r  ou 
the  ground  of  a  niJidircction  in  jM>int 
jdf  law,  if  the  cobrt  lee  that  jllstic^ , 
h^  bren  ioim  between   the  parties^ 


they  will  n8t  set  aside  the  verdict,  nof 
iinter  into  a  discussion  of  the  quest iuii 
of  law.  Edmonton  yf.  Mackeil.^T.  R.  4 

15.  Oh  a  motion  for  a  m^  trial  by  a  de« 
fendiint,  in  an  action  against  him  for 
gbods  delivered  to  the  U$^  bf  a  third 
persod,  on  hi»  undertHkid^.tb  see  the 
j^laintiff  paidy  the  court  will  take  into 
consideriltion,  not  only  the  e\pr^ion<, 
u>ed,  but  the  particular  situation  of 
the  di  fendaht  at  the  time  of  his  lih- 
dertakin^,  and  ^he  amount  for  which 
lie  will  thereby  be  tnade  liable. 

KMe  v.'Temph.     1  B.  &  P.  158 

16.  If  the  testimony  of  witnesses  ou 
which  sS  verdict  has  |»roceeded,  be 
founded  On,  and  derive  its  credit  frontj 
particular  circumstances,  and  those 
circumstance  be  aftlsrwards  clearly 
falsified  by  afhdavit;  th^  court  v«ill 
grant  a  new  trial. 
Listen' one,  t)C.  v.  Mundell  I B  5tP.497 

\7.  It  is  no  groiind  fur  the  court  td 
grant  a  new  trial  tl\at  a  witness  called 
to  prove  a  ceir'ain  fact  was  rejected  on 
a  Supposed  ground  of  iutf>mpetenCv. 
where  anotlirr  witness  who  wh<  called 
established  the  saine  fa<'t,  whi*  h  was 
not  dfspufed  by  the  other  side;^  and 
the  <lefence  proceeded  upon  a  colla- 
teral poiilt,  upon  whith  Uie    verdict 

1   tuf'^ed.  EdtrOids  v.  Emvs,  3E.  R.  45 1 

18.  Defendant  brought  a  ivrit  bf  error 
oh  the  first  day  of  term  ;  obtained  a 
rule  ftisi  for  a  new  trial  on  the  second; 
and  justtHed  bail  in  errbr  before  cause 
shewn  ;  this  mAs  held  to  be  ho  objec- 
tion to  his  supporting  the  ride  for  a  new 
trial,  as  a  point  of  importance  Wasde* 
pending,  which  would  have  been  shut 
out  in  the  court  of  error 
H€mmaiifiat,v,yea(  Bart.)AT.3^G.S. 

I  B.  &P.  1^9*  ni 

19.  The  court  Will  grant  a  new  trial  id 
a  penal  action  aftt>r  verdict  for  defend- 
ant on   account  of  a  mistake  or  mis* 
direction  f>ft  he  judt;e. 
fVa^&n  V.  Rasfali.     4  f.  R.  753  :  & 

Cdicra/t  v.  Gibbs.     5  T.  R.  1<) 

2b.  Thte  court  will  imt  grant  a  new  trial 

in  H  pen^l  achon,  where  a  Verdict  ha) 

|vassed  fot-  the  difenrlant  on  the  ground 

of  its  being  against  the  evidence. 

Broolt  jr. f .  v.  Middkton.  1 0  E.  R.  2()8 

21;  In  case  ojf  felony,  no  new  trial  can 

be  granted.  \  6  T.  R.  638 

^3.  But  in  the  ^asc  of  a  Wibdcroeanor  the 

court  arb  not  fettered  with  aiiv  ralel 

\^  granting  a  new  trial,  but  will  eicheir 

grunt  or  refuse    a  new  trial  as  it  will 

tend  to  the  advancement  of  justice. 

t  T.  R.  6*3« 


i^EW  TRIAL. 

*s3.  Wilier^  severnl  defendants  are  tried 
at  ihe  s»me  titiie  for  a  misdcniranor, 
some  of  whom  are  atqiiiUed  and  sdhie 
convicted,  the  court  itis^y  grant  a  new 
trial  MS  to  those  convicted,  if  tliey 
think  the  conviction  improper  .  A.  v. 
Mawhey  (Bart.)  4r  fl/.    5  T.  R.  6 1 9 

24.  All  tlie  defendants  convicted    uponj 
an  indictment  for  a  conspiracy  must 
be  present  in  court  when  a  niotiorl  for 
a  new  trial  is  inade  on  behalf  of  any  of 
them.    R.  v.  teal  Seal.    11  E. R;  307 

25.  A  new  trial  may  be  granted  in  an 
infonnatiofi  in  nature  of  a  fuo  war- 
rmU0.      R.  v.  Francis.     2  T.  R.  484 

S6\  A  defendant »  convicted  on  a  crimi* 
nai  piosecutiou,  cannot  move  for  a 
new  trial  after  the  iirst  four  days  of 
the  next  term:  thoii^rh  if  !t  appear  lo 
the  court  at  any  lime  Before  judg^ 
tnent  that  injustice  has  been  done  by 
the  verttitt,  they  will  interpose  and 
grant  a  new  trial. 

R.v.HoiL    5T.  R.  436 

I27.  The  court  refused  to  grant  ariilentW 
for  a  new  trial  after  a  verdict  for  the 
defendant  upon  an  indictment  for  non- 
repair of  a  church-yard  fence,  which 
was  moved  on  the  ground  of  the  ver- 
dict being  against  evidence. 

R,y.  ReyntlU  Clerk.    6E.R.313 

'28.  A  Verdict  having  passed  for  the  de> 
iendantfl  in  an  action  to  recover  the 
amount  of  the  re-exchange  upon  the 
rlLihouour  of  a  bill  drawn  from  Lon 
don  on  U§han,  u|^n  evidence  thai 
the  enemy  were  in  possession  of  Por- 
tugal when  the  bill  became  due,  and 
'Lisbon  was  then  blockaded  by  a 
BrUish  squadron,  and  there  was  in 
jfact  no  direct  eichange  between  Lisbon 
^nd  London^  though  bills  bad  in  some 
few  iustiiaces  been  negociated  between 
Ihem  through  Hamburgh  2ind  America 
Vibout  that  period ;  the  Court  refused 
'to  grant  a  Hew  trial,  on  the  presumption 
tliat  the  jury  bad  found  their  verdict 
^pon  the  fact,  that  nore-eich«Dgewas 
proved  to  their  Satisfaction  to  ha^'e  ex- 
isted between  Ldsbttn  and  London  ai 
the  time ;  the  question  having  bctn 
property  left  to  ifaem  to  allow  damages 
in  the  name  of  re-cxchnnge*  if  the  plain- 
tiff', who  had  indorsed  tlte  dishonoured 
bill  to  I  be  bolder,  had  either  paid  or 
were  liable  to  pay  re-exchange ;  and 
savhig  the  quealion  of  law,  whether  any 
exchange  or  ne*exchasge  cotdd  be  al- 
lowed between  this  and  au  eueipy  s 
leoiiiiiry. 
iDr  Tuitt  y.  Baring.    1 1  E.  $.  265 
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^9.  The  Court  of  C.  P.  will  not  grant  a 

new  trial  on  a^  count  of  a  verdict  lieing 

against  evidenre  where  the  damage  to 

be  recovered,  woiild  not  exceed  5/. 

liobartM  V.  Carr.    I  W.  P.  T.  495 

NOTICE* 

1.  Oeheraily  speaking,  wiiere  it  is  re^ 
quired  by  law  that  notice  shall  be  given 
to  a  party  before  be  shall  be  affected 
by  any  art,  leaving  it  at  his  dwelling-* 
bouse  is  sufficient.  4  T.  R.  46  J 

2.  But  it  is  otherwise  in  the  case  of  pro* 
ces«  to  br|ng  a  party  into  contempt ; 
there  personal  notice  is  necessary. 

4  T.  R.  46(5 

3.  In  some '  instances  hn^'ever  of  pro* 
cess,  leavhig  it  at  the  house  is  sutii^ 
cient ;  as  a  subpcena  out  of  Chancery^ 
or  a  ^110  minus  out  of  the  Exchequer. 

4T.  R.  465 

4.  Wher^  the  lenant  df  an  estate  holden 
by  the  year  has  a  dwelling-house  at 
another  place,  the  delivery  of  a  nd« 
tice  to  quit,  to  his  servant  at  the  dwell* 
ing- house,  is  strong  presumptive  evi« 
deuce  that  the  master  received  the 
notice  and  ought  to  be  left  to  the  jury. 
Jones  d.  Griffith  v.  Marsh.  4T.  R.  4(>4 

NUISANCE. 


1.  A  parol  licence  to  put  a  ^ky-light 
over  the  defendant's  area  (which  im« 
|)eded  the  light  and  air  from  coining  to 
the  plainlift's  dwelliug-housc  through  a 
window)  rainiot  be  recalled  at  pleasure 
afttr  it  has  been  execoted  at  the  de- 
fendant's expense ;  a  1 4east  not  without 
tendering  tlie  expenses  be  bad  been 
put  to :  and  thertfiire  no  action  lies 
for  a  private  nuisance,  in  stopping  the 
light  and  air,  &c.  and  communicating  a 
stench  from  the defend<int*s  premises  to 
the  plaintiff  8  house  by  means  of  such 
^ky-li$:bt. 

Winter  v.  Broekwell.  8  E.  R.3C8 

'2.  Where  Hgtits  had  been  put  out  and 
eujoyi'd  Without  interruption  forab(»ve 
20  years,  during  the  occupation  of  the 
opposite  premises  by  a  tenant ;  that 
will  not  conclude  the  landlord  of  such 
opposite  premises  without  evidence  of 
his  knowledge  of  the  fact:  which  is 
the  foundHti<>n  of  presunn'ng  a  grant 
against  him>  and  consetiucutlv  will  not 
conclude  a  succeeding  tenant,  who  was 
io  possession  iitidcr  such  landlord,  from 
building  up  a^aiu>t  such  encroaching 
lights*  DdHitt  V.  North.  U  E.  R.  372 
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3.  The  actioi  upoii  the  case  for  a  nui- 
sance is  tociil  in  1(8  nature^  and  the  nui- 
f anoe  muftt  be  proved  to  hnve  beei» 
coiumitled  in  the  eoiiniy  where  the 
'  %enufe  is  laid.    1£  no  place  and  count} 


it  ttileged  wh^re  the  nuisance  is  <!Dm« 
mitleci,  the  county  ia  the  margin  shall 
be  intended. 
Warrmv.  fVehie,    lW.P.T»371) 
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OFFICE  AND  OFFICEA. 

i.  The  crown  may  exempt  penons  from 
serving  the  office  of  constable,  or  any 
other  office  under  tlie  crown,  provided 

'  there  be  a  sufficient  number  of  persons 
left  to  serve  the  office. 

R.  V.  T.  Clarke.    1  T.  R.  686 

2.  A  younger  brother  of  the  Trinity- 
Haute  is  not  exempt  from  serving  the 

'  office  of  headborough  or  constable,  by 
any  of  the  charters ,  granted  to  the 
corporation.  lT.fe.685 

3.  An  officer  of  the  CiistonH  is  ex^Knipted 
from  servinsr  4  he  office  of  overseer  of 
the  poor,  though  he  has  not  his  writ 
of  privilege  at  tlie  time. 

H,  v.  IVainfer.  8  T.  R.  375 
i|.  A  certificate  granted  u|>on  10  \l  W.  3. 
e.  ^?.  exempting  the  person  prosecut- 
ing to  conviction  any  one  guilty  of 
burglary  from  serving  Patueh  and 
Ward  offices  exempts  the  party  firom 
Ihe  office  of  petty  constable  for  a  town- 
ship within,  bnt  not  co-extensive  with 
the  parish  where  the  burglary  was 
committed.  Mouly  (Bart,)  v. 

Stmeheuae.    ?  £^  R.  174 

5.  When  an  immomonal  privilege  is 
cIainK\pd  for  all  the  officer^  of  a  court 
of  justice,  and  new  officers  are  made 
within  the  time  of  legal  memory,  they 
must  also  fall  within  the  privilege. 

Wilkes  y.  Williams.    8T.R.634 
(And  see  8  T.  R.  375.) 

6.  The  privilege  of  otficers  of  the  Court 
of  Chancery,  to  be  impleaded  iu  the 
Petty  Bag  office.  8  T.  R.  63 1 

7-  One  who  has  not  taken  (he  S<icramenf 
within  a  year,  being  incapable  of  t)eiitg 
elected  into  a  corporate  office  by  stat. 
13  Car.  2.  c.  12  hii  disqualification  was 
held  not  to  be  removed  by  the  annual 
act  of  indebmity  (47  G.  3.  stat.  2.  c. 
35.)  the  6th  sect,  of  which  restrains  its 
operation  in  cases  where  the  office  shall 
have  been  "already  lefi^llj  Jiiled  up 
and  enjoyed  by  any  other  person,"  at; 
the  time  of  passing  the  act :  the  fact 
i)e?Ag,-tfaat  the  defendant  and  anotbei: 


Were  candidates  at  the  time  of  electidtii 
when  40  electors  were  assembled ;  and 
aAer  2  electors  had  voted  fbr  each 
candidate,  tbe  candidates  were  asked 
whether  they  had  previously  taken  th(i 
sacrament;  to  which  the  defendant 
answered  in  the  negative,  and  tbe  other 
candidate  in  the  affirmative:  wher^ 
upon  notice  of  the  defendant's  iticapa- 
city  was  piibliclv  givrn  to  the  electors, 
'  and  was  heanJ  by  all  who  afterwards 
voted  for  the  defendant,  being  20  in 
iftumber,  Except  2  or  3  ;  and  1 6  after- 
wards voted  for  the  other.     Held, 

1st,  Tliat  all  the  votes  given  lor  the 
defendant  after  such  notice  were 
thrown  away. 

Sdly.  That  the  other  candidate,  ha v* 
ing  the  greatest  number  of  legal  votes, 
was  duly  elected :  thoQ«;h  some  of  the 
defenduut's  votrs  (not  lieing  equal  iA 
numbrr  to  the  good  votes  ultimately 
given  for  the  other)  had  voted  before 
such  notice. 

3dly.  That  the  presumption  of  law 
being  that  every  person  has  conformed 
to  tiie  law  till  souielhing  appear  to 
rebut  that  presumption;  it  must  be 
taken  that  the  other  candidate,  who 
affirmed  his  qualification,  which  was 
not  negatived  by  the  jury,  wasduly  qua* 
lified  and  that  such  his  election,  per* 
fected  by  swearing  in,  was  ti  filling  up 
andeMf&yi»g;hyhim  ofthe  office,  within 
the  proviso  of  the  indemnity  act,  so  as 
to  preclude  its  operation  by  relation  iu 
favour  of  the  defendant 

R.  V.  Hawkins.     10  £.  R.  21  i 

8.  The  Stat.  5  &  6  £.  6.  prohibits  tbe 
sale  of  certain  offices.  8  T.  R.  <)2 

9.  It  is  also  illegal  to  sel|  many  otiier 
pnblic  offices  not  within  the  stat.  5  &  6 
Edw.  6.  8  T.  R.  94 

10.  But  offices  not  within  the  Statute  may 
be  sold,  provided  the<sale  takes  piace 
with  the  .  consent  of  those  who  have 
the  power  of  appointment.  8  T.  R«  94 

.  (See  stat.  49  G.  3.  c.  .126.) 

11.  Where  a  corporation  consists  of  a 
mayor,  tweh^e  Jurats,  fc<enie»v.«nd  a 
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town  clerk,  which  latter  was  elected 
by  the  others,  and  the  jurals  sit  as 
juflges  in  a  court  of  record,  and  bold 
picas  of  the  crown,  and  any  two  of 
them  with  the  mayor  may  hold  a  court, 
but  all  the  jurats  have  a  right  to  at- 
tend hs  judgfs,  without  being  sum- 
nitmcd,  although  there  were  many  in- 
stances within  the  borough  of  Hastings 
of  a  jurat  having  held  the  office  of 
town-clerk,  yet  the  court  held  the 
offices  to  he  iiieom|iatible  8  T.  R.  8 1 
(Sec  tit  Corporation  IV.  14,  15.) 

12.  Although  the  tames  of  the  clerk  of 
assise  and  clerk  ef  arraigns  are  •  in- 
serted in  the  commissions  of  oyer  and 
iermnur^  yet  there  never  was  an  in- 
stance of  their  acting  as  judges,  nor 
have  they  any  authority  to  decide  on 
any  qgfestion.  3  T.  R.  8 1 

)3.  Suspension  makes  no  vacancy  in  an 
ofiice,  it  ig  only  an  impediment  to  the 
enjoyment  of  any  benefit  from  it ;  but 
all  acts  which  are  required  to  be  done 
by  such  officer  must  still  be  done  by 
him  to  give  them  validity.  Per  Holt 
in  PhiUifs  v.  Bwry.    2  T.  R.  35 1 

14.  The  clerk  of  the  papers  in  the  King's 
Bench  prison  cannot  act  by  deputy, 
but  must  himself  reside  within  the  pri- 
son. In  the  matter  of  Bryant. 

4T.R.7^l6;  6T.  R.  511 

15.  Clerk  of  the  papers  and  clerk  of  the 
day-rules  in  the  King^s  Bench  prison 
removed  by  this  Court  for  non-resid- 
ence and  misbehaviour,  under  statute 

V  0.2.r.  17. 

Bryanfs  Case.    5  T.  R,  50$) 

16.  Where  an  act  confers  certain  privi- 
leges on  officers  who  may  be  sued  for 
things  done  in  pursuance  of  that  act 
and  a  subsequent  act  imposes  new  ob- 
ligalion<  on  the  old  officers,  the  privi- 
leges of  the  former  statute  do  not 
attach  on  I  hem  in  respect  of  things 
done  imder  the  latter. 

Bazing  v.  Skeiton.  5  T.  R.  1 6 
17-  Therefore  toll-gate  keepers  suedl  for 
acts  done  under  stat.  25  G.  3.  c.  5l. 
need  not  be  sued,  in  the  county  where 
the  fact  WMs  committed,  as  they  ninst 
be  under  stat  13  6.  3.  e.  78.  §  81. 

5T.  R.  16 
1<8.  A  ch«irch*wiirden  making  a  distress 
f<ir  a  poor-rute  under  a  warrant  of  ma- 
gistrates, is  entitled  to  the  protection 
of  the  statute  2-^  G.  2.  c.  44.  in  hav- 
ing the  magistrates  joined  with  him  as 
4f  fendnnts  in  an  action  of  trespass,-^ 
Harper  y,  Carr.    7  T.  R.  270 


19.  Where  goods  were  taken  by  con- 
stables, under  a  warrant  of  distress* 
granted  by  a  justice  of  peace  for  the 
county  of  Kent^  directed  **  to  the 
constables  of  the  Lower  Half  Hundred 
of  (?.  and  G.  m  the  ccttnty  of  Kent  f 
which  warrant  recited  tliat  the  plaintiff 
(whose  goods  were  distrained)  of  the 
parish  ofG.  in  the  said  comtpt  was 
ballotted  for  the  militia  of  the  said 
county  and  having  refused  to  sefve» 
^c.  was  convicted  in  a  certain  penalty; 
for  levying  which  the  warrant  was 
granted ;  if  it  turn  out  that  the  war- 
rant was  executed  within  a  certain  part 
of  the  jparish  of  (?.,  within  the  jufiMfio- 
tion  of  the  Cinque  Ports,  Siudnotwith* 
in  the  county  of  Kent,  the  cbnstubles 
are  not  within  the  protection  of  the 
statute,  and  may  be  sued  in  trespass 
without  the  magistrate's  being  made 
a  defendant. 

Mlton  v.  Green  if  al.    5  £.  R.  233 

20.  A  constable  executing  the  warnnt 
of  a  justice  of  peace,  and  sued  in  tres* 
pass,  without  the  magistrate,  is  within 
the  protection  of  the  statute,  and  en- 
titled to  •  a  verdict  on  proof  of  such 
warrant;  having  first  complied  with 
the  plaintiff's  demand  of  a  perusal  and 
copy  of  the  warrant  before  the  ac- 
tion brought,  though  not  within  stxdays 
after  such  deman^i  as  the  act  directs. 

Jones  V.  Vax^ha%.    5  £.  R.  445 

21.  If  an  officer  seixe  goods  in  obedi- 
ence to  tlie  warrant  of  a  magistrate, 
whether  that  warrant  be  legal  or  not, 
he  cannot  be  sued  without  a  previous 
demand  of  a  copy  and  perusal  of  the 
warrant. 

Price  V.  Messenger*    2  B.  ^  P.  1 58 

2i2.  If  the  warrant  be  to  seize  ^  stolen 

goods,"  and  he  i>eise  goods  which  turn 

out  not  to  have  been  stolen,  he  is^^till 

witliin  the  protection  of  the  statnte» 

ibid. 

23.  Replevin  is  not  an  action  within  this 
statute.  Fletcherv.  WilkinM.6E.Vi.  283 

24.  The  statute  not  being  a  penal  act, 
the  courts  are  not  bound  to  construe 
it  strictly ;  a  demaud  of  a  copy  of  a 
warrant  therefore  under  §  €.  signed 
by  the  plaintiff's  attorney  for  him,  is, 
within  the  meaning  of  the  slatule,  a 
demand  signed^  by  the  plaintiff!.  Buller 
J.     Jory  V.  Orchard.    2  B.  dr  P.  42 

25.  A  notice  of  action  to  a  magistrate 
under  lliis  statute  indorsed  with  the 
name  of  the  plaintiff^s  atton^ey,  and 

.the  words,  **  Qf  Birmingham/' w  dt* 
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scribiD?  the  paire  of  bis  abodei  JieM 

.    totfirtent. 

Osbcrn  v.  dm^h.    3  9.  &  P.  551 

f6.  The  future  bait-pay  of  aji  officer  in 

tiie  army  is  not  a^i^iablr.-  JJddfrdaie 

V.  Tke  Duke  of  Montrose  4*  aL 

A  T.  R  248 

97-  Creditors  under  tbe  Lords'  act  rnny 
compel  tlie  debtor  to  include  in  bis 
schedule  every  thing  that  be  ran  sell 
for  bis  own  l>enefit ;  but  as  the  balf- 
pay  of  an  olRrer  is  not  the  subject  of 
sale,  the  creditors  cannot  compel  bim 
to  inciade  it  in  bis  schedule. 

Flarty  v.  Odium.  3  T.  R.  58 1 

!9S.  Nor  is  the  full  pay  of  a  military  of- 
ficer assignable. 

Bvncieke  v.  Reade.  1  H.  B.  627 

99.  Tbe  several  king's  waiters  in  the  port 
of  Londfm  bold  separate  offices  by  dif- 
ferent  patents;  and  though  tbe  fees 
are  in  the  first  instance  paid  by  tbe 
merchant  in  one  entire  sitpi  to  a  com- 
inon  receiver  for  all:  yet  tbe  aliquot 
shares  of  each  are  separate,  and  «*acb 
is  entitled  to  call  for  his  share  when 
in  fact  the  simi  so  r^eeivei)  is  capable 
of  being  divided.  These  shares  are 
now  fixed  by  the  stat.  38  G.  3.  c.  86. 
at  19,  and  as  tbe  patentees  die,  the 
emoluments  of  ejich  otiicer  are  to  be 
carried  to  a  8U|H*rannuaiiuu  fund,  for 
the  benefit  of  age<l  aind  disabled  offi- 
cers of  tbe  customs,  and  are  not  to 
be  applied  to  the  benefit  of  the  siir- 
yiviiig  patent  king's  waiters  which  be- 
fore that  act  h^d  been  practised. 
fludson  Sfai.y.  Muckiow.  1^2£.R.273 

OUTLAWRY. 

1.  Tbe  Stat.  95  Ed.  3  stat.  5.  c.  14.  doe9 
not  apply  to  a  court  of  oyer  and  ier^ 
mmer  and  gaol  drlivery.    4  T.  R.  52  i 

2.  If  it  appear  on  tbe  record  that  the 
writ  of  prnclaniation  was  delivered  to 
tlie  sheiiff  three  months  before  tlie 
return  of  it,  it  is  sutficitfnt  tboiigb  \\ 
be  not  so  expressly  alleged. 

4T.  R.571 

9.  The  writ   of  proclamation  required 

the  sheriff  to  proHaini  the  parlies  in 

open  court  in  the  9her\ff$  county  (not 

da^'itk^  county  conn),  and  lieU  ^ood. 

4T.  R.  521 
4.  The  names  of  the  coro;iers  need  not 
be  subscribed  to  tbe  judgment  of  0]Ut- 
lawi^;  if  it  appear  on  tlv:  record  that 
the  judgment  of  ooUawry  was  given 
by  tbem,  it  i$  sufficient,     i)k T.  R.  52 1 


OUTLAWRY. 

i.  The  sberiff  need  nat  allege  iQ  his  ret 
turn  to  the  writ  of  proclamation,  thut 
**  tbe  persons  proclaiming  did  not  a|v 
pear  and  rendtr  tbemselves,''  tbongb 
be  roust  in  bisi  return  to  tbe  exigent 

4  T.  R*  521 

6.  It  n^ed  not  appear  pn  a  record  of 
outlawry  that  the  capiai  and  exigent 
were  Mealed  by  the  jusiices  of  mfcr  and 
terminer,  &p.  4  T.  R.  521 

7«  The  sherift*  must  state,  in  his  return 
to  the  writ  of  exigent,  tlie  day  ana 
year  of  eacji  exaction;  stating  tliat 
on  sifcb  a  day  in  the  SOth  year  of  the 
reign,  be  exacted  tbe  defendant  a  third 
time;  that  afterwards  oi|  such  a  day 
(omitting  the  year)  be  exs^cted  him  :| 
fourth  time;  and  that 'i7/*/ertiwri/t,  on 
sucl^  ^  day  in  the  30th  year  aforesaid^ 
be  exacted  )iim  a  fiflth  time  l^  iosnth- 
cient,  and  a  gopd  ground  {fit  ireyersiug 
tbe  outlawry. 

R.  y.  Almon  (in  errftr)  5  T.  R.  202 

8.  It  qeed  not  be  stated  in  express  terms 
on  a  record  of  a  judgment  of  outlawry 
that  a  wiit  ot  capias  issued  affaiost  Uic 
defendant ;  it  is  sufficient  if  it  appear 
**  that  ^lie  sheriff  was  comiuanded  tq 
take  tbe  defendant,'*  ^y. 

It.  V.  S.  Perry.  6  T.  R.  573 

9*  Neitbfer  is  it  nece^'sary  in  stating  every 
writ  to  repeat  the  ^tay  and  year  when 
each  was  Lisued ;  it  will  suffice  if  it 
appear  by  rcferrii)g  to  the  preceding 
parts  of  the  rccprd ;  as  if,  after  stat^ 
iog  that  the  capias  was  Returned  on 
such  a  day,  it  proceed  th«4s,  *'  WherC" 
upon  tbe  exigent  was  awarded ;" 
f  whereupon"  referri»!g  to  the  day 
when  the  capias  was  returned. 

6'  T.  R.  573 

10.  If  one  exigent  be  awarded  against 
the  principal  and  accesspry  together, 
it  is  error  only  as  to  the  latter. 

4T.  R.521 

11.  In  a  record  of  outlawry  it  appeared 
by  the  witt  of  proclamation  and  the 
return  to  it,  that  the  pri>oners  were 
required  to  render  themaefves  to  the 
okeriffso  that  he  might  have  their  bo- 
dies before  tktjnsiices,  &c.  at  tbe  re^ 
turn  of  tbe  \vrit ;  and  hirld  good. 

R.  V.  YandeU.  4  T.  R.  521 

12.  Outlawry  in  feluuy  reversed  because 
it  at»peared  on  the  writ  of  proclamar 
tion  and  tlio  return  to  it  that  the  per- 
son indicted  was  outlawed  alter  a  day 
bad  been  ^iven  hitn  in  court,  and  be* 
fore  such  <Uiy  arrived.   Darring^on  v. 

The  King  (in  error  J.  3T.R.49}^ 
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13.  A  person  outlawed  on  an  iDdictment 
for  sheep-stenling  is  ouster!  of  clergy 
by  14  G.  2.  c.  6.  §  1. :  "  autlawry" 
being  a  *'  convicticn**  within  the  mean- 
ing of  that  statute. — (See  Convic- 
tion 11.  8.)  4T.  R.  521 

15*,  The  writ  of  capiat  utL  and  the  she- 
riffs return  to  it.  ought  to  be  61ed 
with  the  clerk  of  the  exigents. 

ReynMi  v.  Adams.     3  T.  R.  578 

14.  Upon  a  writ  of  error,  prosecuted  by 
the  party  in  person^  to  reverse  an  out- 


lawry in  a  civil  action,  for  a  common 
law  error,  the  recognizance  of  hail  is 
to  be  taken  in  the  common  alternative 
form,  to  pay  the  condemnation  money 
or  tender  the  principal  1;  and  not  abso- 
lutely to  pay  the  condemnation,  as  in 
case  of  reversal  of  outlawry  upon  the 
Stat.  31  EUz.  c.  3.f"r  want  nf  procla- 
mations, or  upon  the  stat.  A&  5  W* 
&  M.  r.  18.  §  3.  on  appearance  by  at- 
torney and  by  motion. 

Havefocil:  V.  Ge</ifes»  IS  £.  R.  633 
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(And  see  the  References  in  Table  of 

Titles.) 

1.  In  order  to  constitute  a  partnership,  a 
communion  of  profit  and  loss  between 
the  parties  is  essential ;  and  this  is  ihe 
true  criterion  to  judge  by,  whtre  the 
question  Is,  whether  persons  are  part- 
ners or  not?  1  H.  B.  43.  4S 

S.  A.  having  neither  money  nor  credit, 
oflTers  to  B.  that  if  he  will  order  with 
him  certain  goods  to  be  shipped  upon 
an  advenlure ;  if  any  profit  should 
m'isefrom  them ,  B.  shoutd  have  half  for 
his  trouble:  jB.  having  If  nt  his  credit 
on  this  contract,  and  ordered  the  goods 
on  their  joint  account,  which  were 
furnishefl  accordingly,  and  afterwards 
paiti  for  by  B,  alone :  held,  that  he  was 
entitled  lo  recover  back  such  payment 
in  assumpsit  agaimt  A:  who  had  not 
accounted  to  him  for  the  profits ;  such 
contract  not  constituting  a  partnership 
as  between  tliemselve?,  but  only  an 
agreement  for  a  compensation  tor 
trouble  and  credit;  thonoh  B,  were 
liable  as  a  partner  to  third  persons, 
creditors. 
Hesketh  v.  BlanehardS^al.  4  E.R.I  44 

3.  Where  one  takes  a  moiety  of  the  pro- 
fits indefinitely,  he  shall,  by  operation 
of  law,  be  made  liable  to  losses. 

2  H.  B.  347 

4.  Where  A.  B.  and  C,  had  entered  into 
an  agreement  to  purchase  goods  In  the 
name  of  A.  only,  and  to  take  aliquot 
shares  of  the  purchase,  but  it  did  not 
appear  that  they  were  jointly  to  resell 
tlic goods;  Ihe  Court  of  C.  P.  {Wil- 
son J.  diss,)  held  that,  on  failure  of 
A.  the  ostensible  buyer,  B.  and  C. 
were  not  answerable  as  partners  with 
him. 

Coope  ^  al,  V.  Eyre  S^  al.  1  H.  B.  37 


5.  Acts  subsequent  to  the  timeofdelt* 
vering  goods  on  a  contract  may  be 
admitted  as  evidence  to  shew  that  the 
goods  were  delivered  on  a  partnership 
account,  if  it  were  doubtful  at  the 
time  of  the  contract ;  but  if  it  clearly 
appear  that  no  partner»hip  existed  at 
the  lime  of  the  contract,  no  subsequent 
act  by  any  person  who  may  afterwards 
become  a  partner  (not  even  an  ac- 
knowledgment that  he  is  liablci  or  his 
accepting  a  bill  of  exchange  drawn  on 
them  as  partners  for  the  very  goods) 
will  make  hlni  liable  in  an  action  for 
goods  sold  and  delivered  ;  though  he 
will  be  liable  in  action  on  the  bill  of 
exchange. 

Sarille  v.  Robertson.  4  T.  R.  720 

6.  A.  and  JB.,  ship-agents  at  different 
ports,  enter  into  an  agreement  to  share 
in  certain  propoitious  the  profits  of 
their  respective  commissions,  and  the 
discount  on  tradesmen's  bills  employed 
by  them  in  repairing  the  ships  con- 
signed to  them,  &c.     By  this  agree- 

.ment  they  were  held  to  bccon>e  liable 
as  partners  to  all  persons  with  whom 
either  contracted  as  such  agent : 
though  the  agreement  provided,'  that 
niither  should  be  answerable  for  the 
acts  or  losses  of  the  other,  but  each  for 
his  own. 
Waugh  V.  Carver  ^  al.     3  H.  B.  235 

7.  A,  and  B.,  general  partners  in  trade 
being  indebted  to  C.,  for  advances 
paid  by  him  on  the  joint  account  o^ 
the  three  in  the  purchase  of  tobacco, 
which  had  been  sent  out  on  a  special 
joint  adventure  to  Spain  ;  with  a  view 
to  tiqnidate  that  balance,  C.  agree  d  with 
A.  and  B.  to  join  with  them  in  another 
adventure  to  Lisbon,  of  which  he  was 
to  have  one  moiety;  and  it  was  agreed 
that  A,  and  JS.  should  purchase  goods 
for  the  adventure,  to  he  shipped  on 
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board  t  certain  vessel,  and  fray  for 
thera,  and  the  returns  of  such  iidviffititre 
^ivere  to  be  aiade  to  C,  to  go  in  liqiiida- 
tioii  of  his  demand  on  them ;  but  C 
was  to  bear  his  proportion  of  the  loss, 
if  any,  and  also  to  receive  his  share  of 
theprofit,  if  any,  a  Aer  reimbarsing  him 
self  out  of  the  retnnis  tlie  amount  of 
his  advaooes  previously  made  to  A, 
and  B. :  held  that  this  ac^et^iuent  con- 
stituted a  partnership  between  the  three 

.  intfaeadventurea^  and  from  the  time  of 
tkepmxhaseofthe  goods  far  the  adven- 
iurehyA.  and  B.i  although  C.  did  not 
go  with  them  to  make  the  purchase,  nor 
anthorice  them  to  purchase  on  the  joint 

.  account;  but  yl. and  £. alone  in  fiict 
made  the  purchase  ;  and.  although  C 
also  purchased  in  his  own  name,  and 
paid  for  goods  to  be  sent  out  at  the 
same  time,  in  which  B.  was  to  share 
the  profit  or  loss,  and  these  goods  were 
consigned  for  sales  and  returns  to  the 
same  person  who  went  out  as  super- 
cargo on  the  joint  account  of  the  three. 
Gouthwaite  v.  Duckworth  Sf  Others. 

12E.R.  421 
t.  One  partner  cannot  bind  the  other 
partners  by  deed. 
Harrison  v.  Rushferth.  7  T.  R.  207 

9.  But  he  may  by  drawing  or  acreptinji! 
bills  of  exchange.  7  T.  R.  2 10 

10.  Two  (of  three)  partners,  who  had 
contracted  a  debt  prior  to  the  admis- 
sion of  the  third  partner  into  the  firm, 
cannot  bind  him  without  his  assent  by 
accepting  a  bill  drawn  by  the  creditor 
in  their  joint  names :  but  such  security 
is  fraudulent,  and  void  as  against  the 
third  partner,  and  cannot  be  recovered 
in  an  action  against  the  thre«%  wherein 
one  only  of  the  original  partners 
pleadad  to  the  action. 

Shtrrefy.  l^Vks.  1  E.  R.  48 
f^de  Gregson  v.  Hutton,  B.  R.  East. 
22  G.  3. ;  and  Marsh  v.  Vansommer, 
Guildhall,  Mich.  17^6.  (dted)  ib.49 

11.  If  one  partner  draw  or  indorse  a  bill 
in  the  partnership  firm,  it  will  primA 
facie  bind  the  firm  ;  although  passed 
by  the  one  partner  to  a  separate  creditor 
iti  discharge  of  his  own  debt :  unless 
there  be  evidence  of  covin  between 
such  separate  debtor  and  creditor; 
or  at  least  of  tlie  want  of  authority 
either  express  or  implied  in  tlte  debtor 
partner  to  give  the  joint  security  of 
the  finn  for  his  beparate  debt.  But 
held  that  no  sufficient  circumstance  ap- 
peared in  this  case  to  raise  any  pre- 
sumption adverse  to  the  separate  cre- 


ditor taking  such  joint  secnrity  in  a  tasr 
where  the  hill  appeared  to  have  been 
drawn  in  the  name  of  the  firm,  to  their 
own  order  1 8  days  before  thedelivery  of 
it  to  the  se|wrate  creditor  and  to  Iwve 
bfen  accepted  and  indorsed  before 
such  delivery  and  to  hftve  been  drawn 
for  a  larger  amount  than  the  particular 
debt :  and  where  though  the  indorse^ 
ment  was  in  fact  made  by  the  hand  of 
the  debtor  partner,  yet  it  did  not  ap- 
pear that  that  fact  was  known  to  the 
separate  creditor  at  the  time :  and  this 
too  in  a  case  where  direct  evidence 
might  have  lieen  given  of  the  covin  o^ 
want  of  authority  if  it  existed. 
Ridlei^  Sf  aL  v.  Taylor.     Id  £.  R.  175 

1 2.  But  where  A.  B.  and  C.  were  engaged 
in  a  cotton  trade  under  the  firm  of 
A.  and  B.  (C.  not  being  known  to  the 
world  as  a  partner),  and  A.  and  B. 
traded  under  the  same  firm  as  grocers, 
and  a  bill  given  to  them  in  the  cotton 
business  was  indorsed  in  the  firm  com- 
mon to  both  partnerships  and  given 
in  payment  by  A.  and  B.  for  goods  re- 
ceived in  their  grocery  business  held« 
that  C  was  liable  to  pay  the  bill  to  the 
holders,  though  the  indorsement  was 
unknown  to  C  of  whom  the  indorsee 
had  no  knowledge  at  tlie  time  of  the 
iudorsemeul.  Swan  Sf  aL  v.Heale  (  Clk.j 

^  <r/.7E.R.209 

13.  Where  the  consignee  of  goods  (to 
whom  the  bill  of  lading  was  indorsed 
in  blank)  assigned  it  over  as  a  security 
for  acceptances  given  by  the  assignee 
not  amounting  to  the  %'alue  of  the 
goods,  and  afterwards  they  became 
partners  in  the  goods  by  an  agreement 
between  them  that  the  profits  and  loss 
should  be  equally  divided,  but  the  first 
was  to  stand  guarantee  to  the  other 
for  solidity  of  the  factors  by  whom 
the  goods  were  to  be  sold ;  and  it  ap- 
peared by  the  agreement  that  the  con- 
signor had  not  been  paid  for  tlie  goods ; 
the  assignee  of  the  bill  of  lading  can- 
not maintain  trover  against  the  con- 
signor, if  he  stop  the  goods  in  transitu 
on  the  insolvency  of  tlie  consignee  ; 
for  one  partner  cannot  recover  those 
goods  which  the  other  could  not. 

Salomons  v.  Nissen.    2  T.  R.  674 
(And  see  tit.  BiLLs  of  Lading  14.) 

14.  An  action  cannot  be  maintained  by 
several  partners  for  goods  sold  by  one 
of  them  living  in  Gvrrnff^,  and  packed 
by  him  in  a  particular  manner  for  the 
purpose  of  smuggling,  though  the  other 
partners    who    resided  in    England 


PARTNERS. 


^31 


knew  nothing  of  the  sale ;  for  the  act 
of  one  is  in  ihis  respect  the  act  of  ail ; 
and  it  is  a  contract  by  subjtcts  of  this 
couDtry*  made  in  contravention  of  the 
laws:  this  case  must  be  considered  in 
the  same  light  as  if  all  the  partners 
resided  in  Engiand.  Biggs  Sf  aL  v. 
Latvrmce,  3  T.  R.  454 
(And  see  Way  null  v.  Reed,  title  As- 
sumpsit II.  12.  :  and  Clugas  v.  Pe- 
naluna^  title  Smuggling.) 

1 5.  One  of  two  partners  applied  trust- 
money  in  the  trade  with  the  privily  of 
the  other  partner;  afterwards  they 
separated,  and  the  partnership  effects 
were  assigned  over  to  the  fii-st,  whu 
took  on  liitn  tlte  debts  ;  this  was  held 
to  be  no  payment  in  discharge  of  the 
other  partner,  but  both  were  liable  to 
nmke  good  the  trust-money. 

Smith  V.  Jameson.     5  T.  R.  601 

16.  In  some  respects  an  individual  part- 
ner, or  a  particular  partnership,  con> 
sisting  of  two  or  more  such  persons 
as  are  partners  in  some  larger  partner- 
ship, may  be  considered  as  third  persons 
in  transactions  in  which  the  general 
partnership  may  happen  to  be  en- 
gaged with  a  correspondent.  Per  Eyre 
C.  J.  Bolton  V,  Puller  8c al. 

1  B,  &  P.  54C,  7 

17.  A  contract  made  by  two  partners  t> 
pay  a  certain  sum  of  money  to  a  third 
person,  equally  out  of  their  own  private 
cash,  is  a  joint  contract,  and  they  must 
be  jointly  sued  upon  it. 

Byers  v.  Dobey.     1  H.  B.  236 

18.  Where  money  is  owing  to  two  part- 
ners, and  after  the  death  of  one  it  is 
paid  to  a  third  person,  the  surviving 
partner  may  maintain  an  action  for 
money  had  and  received  in  his  own 
light,  and  not  as  survivor. 

Smith  V.  Barrow.    2  T.  R.  47fi 
(And see  Assumpsit  VI.  25.) 

19.  If  partners  by  deed  assign  all  their 
partnership  effects,  &c.  to  trustees  for 
the  benefit  of  their  cr.editors,  and 
some  of  the  sepan^te  creditors,  of  one 
partner  do  not  assent  to  it,  the  assign- 
ment is  fraudulent  and  void.  Eckhardt 

Sf  al.  V.  miion.     8  T.  R.  140 

20.  On  the  dissolution  of  a  partnership 
between  J.  B.  and  C,  a  power  given 
to  A.  to  receive  all  debts  owing  to, 
and  to  pay  all  those  owing  from  the 
late  partnership,  d'>es  not  authorize 
him  to  indorse  a  bill  of  exchange  in  the 
s^ame  of  tlu  partnership^  though  drawn 
by  him  in  that  name  and  accepted  by 
a  debtor  to  the  partnership,  aher  the 


dissolution.    Tlie  person  tberelore  to 
whom  h%  so  indorses  it,  cannot  main* 
tain  an  action  on  it  against  A.  B.  and 
C.  as  partners. 
Kilgour  v.  Ftnlysonif  «/.  1 H.  B.  155 

21.  Neither  can  such  imlorsee  maintain 
an  action  against  A.  B.  and  C.  for 
money  paid  to  the  use  of  the  partner- 
ship, though,  in  fact  the  money  ad* 
vanced  by  him  in  discounting  the  bill 
be  applied  by  A.  to  the  payment  of  n 
debt  due  from  the  partnership. 

1  H.  B.  155 

22.  If  three  partners  (two  of  "whom  re- 
side abroad,  and  one  in  Engfand );bt 
sued  for  a  partnership  debt,  and  the 
partner  resident  in  England  appear  to 
the  action,  but  refuse  to  appear  for  ibe 
partners  resident  abroad,  the  sheriff 
untler  a  distringas  agaiust  the  two  part- 
ners may  take  partnership  eftecti)^ 
though  paid  for  by  the  partner  resident 
in  England  alone,  to  whom  the  part- 
nership was  legally  indebted ;  and  the 
court  will  not  reUeve  him  against  snch 
distress. 

Marley  v.  Strombomti  al.  3  B.  &  P.254 

23.  The  authority  of  one  partner  to  bind 
another  by  signing  bills  of  exchange 
and  promissory  notes  in  their  joint 
names  is  only  an  implied  authority^ 
and  may  be  rebutted  by  express  pre* 
vious  notice  to  the  party  taking  such 
security  from  one  of  them,  that  the 
other  would  not  be  liable  for  it.  And  ^ 
this,  though  it  were  represented  to  the 
holder,  by  the  partner  signing  such 
security,  that  the  money  advanced  on 
it  was  raised  for  the  purpose  of  being 
applied  to  the  payment  of  partnership 
debts ;  and  though  the  greater  part  of 
it  were  in  fact  so  applied.  Nor  can 
be  recover,  against  the  other  partner, 
the  amount  of  the  sum  so  applied  to 
the  payment  of  the  partnership  debts 
agaiust  such  notice.     Gallway  (Ld. ) 

T.  Matthew  Sral.    IOE.R.264 

24.  The  defendant  agreed  in  writing  to 
take  one  half  share  of  certain  goods 
bought  by  the  plaintiff  on  their  joint 
account,  half  hi  the  profit  or  loss,  and 
to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  the  payntent  thereof 
the  goods  being  to  be  paid  for  by  bills : 
held,  first,  that  this  was  an  agreement 
relating  to  the  sale  of  goods  within  the 
exemption  in  the  stamp  act  44  G.  3. 
c.  98  sched.  A.  and  did  not  require  a 
stamp;  2d.  that  the  plaintiff  having 
paid  the  whole  price  of  the  goods 
which  were  to  constitute  the  partner- 
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•hip  stock,  to  which  both*  parties  were 
to  contribute  equally,  jfn  action  lay 
agflinst  the  defendant  for  bis  moiety  of 
the  I  rice,  which  was  to  be  furnished 
by  him  in  the  first  instance,  although 
there  might  he  an  account  to  be  taken 
between  them  as  partners  upon  the 
subsequent  disposal  of  the  joint  stock. 
Denning  y,  Leckie.     13  E.  R.  7 

25.  An  admission  made  by  one  of  two 

partners,  after  the  dissolution  of  the 

partnership,  is  competent  evidence  to 

chaa'e  the  other  partner. 

Woodv.  Braddick.     1  W.  P.  T.  104 

S6.  If  several  persons  horse,  with  horses 
their  several  property,  the  several  stages 
of  a  coach,  in  the  general  profits  of 
which  they  are  partners^  they  are  not 
all  not  jointly  liable  for<;;oods  furnishe<i 
to  one  partner  for  the  use  of  the  horses 
drawing  the  coach  along  his  part  of 
the  rnad. 
Barton  v.  Hansm  S^  ah  2  W.  P.  T.  49 

i7>  In  an  action  on  the  case  upon  a  de- 
livery of  goods  to  several  joint  owners 
of  a  ship  to  be  carried  to  A.  for  freight, 
alleging  a  deviation;  if  the  Plaiulifi 
fail  in  provmg  all  the  Defendants  to  be 
owners,  he  cannot  recover  even  against 
those  whom  he  proves  to  be  owners. 
MaxY.Robrrtsfyal.  2N.R.45* 

PATENT, 

1.  A  patent  is  void  if  the  specification 
be  ambi;;uous,  or  give  directions  which 
tend  to  mislead  the  public. 

Turner  v.  Winter.     I  T.  R.  60Q 

f .  So  if  the  patentee  say  that  by  one 
process  he  can  produce  three  things, 
and  he  fail  in  any  one.        1  T.  R.  602 

9,  So  if  the  specification  direct  the  same 
thing  to  be  produced  several  ways,  or 
by  several  difiercnt  ingredients,  and 
any  one  of  them  fail.  1  T.  R.  602 

4»  A  patent  was  granted  by  the  crown 
to  A,  for  14  years,  for  his  ''method 
of  lessening  the  consumption  of  steam 
and  fuel  in  fire  engines  ;*  the  specifi- 
cation stated  that  "  the  method  con- 
sisted of  the  following  principles," 
(describing  the  mode  in  which  those 
^mnciples  were  applied  to  the  pur- 
poses nf  the  invention;)  afterwards 
an  act  of  parliament  was  passed  to  ex- 
tend the  patentee's  term,  the  title  of 
which  was  '  An  art  for  vesting  the  sole 
property,  &c.  of  certain  steam  en- 
gine* called  Fire  Engines  of  his  inven- 
tion,' &c.  and  after  reciting  that  the 
patent  was  "  for  making  and  vending 
certain  engines,  by  him  Jnveoted  for 
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lessening  the  consumption  of  steam  and 
fuel  in  fire  engines,'^  &c.  it  gmntad 
him  the  sole  right  of  "  making  and 
selling  the  said  engines."  The  Court 
of  K.  B.  held  unanimously,  that  the 
invention  was  the  subject  of  a  patent ; 
and  (the  patentee  having  in  his  speci- 
fication described  his  invention,  held 
that  the  patentee's  right  under  the 
patent  and  uct  of  parliament  was  valid, 
HomblowcrS^al.  v.  BouUon  b^aL 
(in  error,)  8T.R.95 

5.  This  case,  though  it  came  frnm  the 
Court  of  C.  P.  was  not  argued  there, 
that  Court  having  been  equally  divided 
in  a  former  case  arising  on  the  same 
patent.  Eyre  C.  J.  and  Rooke  for  the 
patent,  and  BMer  and  Heath  J.  J, 
against  it. 

BouFtonS^al.  v.  Bull.  9  H.B..463-50O 

6.  It  seemed  admitted,  that  under  the 
proviso  in  stat.  21  Jac.  I.e.  3.  §  6, 
there  cannot  be  a  patent  for  a  phitoso- 
phical  principle  only,  neither  organized 
nor  capable  of  being  so :  but  that  a 
patent  for  a  machine  improved  by  a 
philosophichal  principle,  though  the 
machine  existed  before,  is  good. 

&  T.  R.  95  :  2  H.  B.  463,  &c. 

7.  One  having  obtained  a  patent  for  ^ 
certain  manufacturing  machine,  of 
which  he  du!y  inrolled  a  specification, 
afterwards  obtained  another  patent  for 
certain  improvements  in  ike  said  nun 
chine^  in  which  the  grant  of  the  former 
patent  was  recited  ;  and  the  latter 
patent  contained  the  usual  condition 
that  it  should  be  void,  if  the  patentee 
did  not  within  one  month  inroll  a  spe- 
cification,  particularly  describing  and 
ascertaining  the  nature  of  the  said  tn- 
vention,  and  in  what  manner  the  same 
s"as  to  be  performed:  held  that  a  spe* 
cification,  containing  a  full  description 
of  the  whole  machine  so  improved,  but 
not  distinguishing  the  new  improved 
parts,  or  referring  to  the  former  spe- 
fication,  otherwise  than  as  the  second 
patent  recited  the  first,  was  a  perfor^p 
manre  of  that  condition. 

Harmar  v.  Playne.     1 1  E.  R.  101 

8.  In  assttmpsit,  the  plain  I  iff  on  an  agree- 
ment by  the  defendant  not  to  avail 
himself,  or  take  any  undue  advantage 
of  a  comnnmication  made  to  him  by 
the  plaintiff  of  an  invention  for  which 
the  plaintiff  intended  \o  take  out  a 
patent,  and  assigned  as  a  breach,  that 
tlie  defendant  fraudulently  obtained  a 
patent  or  the  invention  in  his  own 
name.    Evidence  that  the  defendant 


PATENT. 

fraudulently  obtained  a  patent  in  his 
own  name,  which  the  plaintiff  after- 
wards agreed  should  remain  in  the  de- 
fendant's name  upon  certain  terms, 
which  terms  the  defendant  before  the 
coromeocemeut  of  the  action  had  re- 
uounced,  insisling  upon  the  invention 
as  his  own,  was  held  to  maintain  this 
breach. 

Sfmth  V.  Dickenson.  3  B.  &  P.  630 

PAYMENT  OP  MONEY  into 
Court. 

J.  If  the  court  see  reason  to  suspect 
that  a  qui  tarn  action  is  prosecutes) 
merely  for  the  is$ue  money,  they  will 
on  motion  permit  it  to  be  paid  into 
court  to  abide  the  event  of  the  suit. 
Parker  q.  t.  v.  Macfarlan.  3  T.  R.  1 32 

S*  The  plaintiff  haviiig  declared  ou  a 
bond,  dated  in  1775,  for  2,400/.  pro- 
clamation-money of  North  Carolina^ 
averring  that  it  was  of  a  certain  value, 
the  court  would  not  permit  the  defen- 
dant to  pay  the  2,400/.  proclamation 
money  into  court  in  the  year  1792, 
when  th^  proclamatiou-money  had  be- 
come depreciated,  &c. 

Cuming  v.  Munro,  5  T.  R.  8? 

3.  The  Court  of  K.  B.  refused  to  per- 
mit a  defendant  ro  pay  money  into 
court  in  an  action  against  the  sheriff 
for  a  false  return  to  a  j/?./a. 

Bowles  v.  Fuller.  7  T.  R.  335 

4.  The  court  also  refused  to  permit  the 
defendant  to  pay  money  into  court  in 
an  action  for  dilapidations.        Salt  v 

Salt  Sf  aL  (executors.)  8  T.  R.  47 

i.  The  Court  of  C.  P.  permitted  the 

plainf{ff"m  replevin  to  pay  into  court 

the   rent   for  which    the    defeuilant 

avowed. 

Vernon  v.  Wi/nne  (Bart,)  I  H.  B.  24 
6.  In  an  action  against  a  carrier  who  had 
given  notice  that  he  would  not  be  an- 
swerable beyond  20/.,  uuless  on  cer- 
tain conditions,  the  Ci>urt  of  K.  B. 
permitted  the  carrier  to  pay  20/.  into 
court.    Hutton  Sf  Ux.  v.  Bolton^  B.  R, 
R.  22  G.  3.  1  H.  B  299*  n. 
7-  In  assumpsit  ajj^ainst  a  carrier  for  goods 
spoiled,  the  defendant  was  not  allowed 
to  pay  the  invoice  price  into  court. 
Fail  V.  Pickford.  2  B.  &  P.  234 
6.  In  an  action  for  breach  of  a  contract 
to  deliver  goods  at  a  certain  price  per 
ton,  the  court  will  not  allow  the  defen- 
dant to  pay  money  into  court. 

Strotig  V.  Simpson,  3  B,  &  P.  1 5 
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g.  Claims  being  ma<le  on  a  prise  agent 
by  several  persons  for  tlie  prize  money 
due  to  a  sailor,  the  agent  was  )>ermit- 
ted  as'  a  public  officer  to  pay  the  mo- 
ney into  court  for  the  benefit  of  the 
claimant,  who  should  prove  his  autho- 
ritv  to  receive  it. 
Edwards  v.  Minett.  \  W.  P.T.  \66 

10.  Payment  of  money  into  ccKirt  is  only 
an  acknowledgment  by  the  defendant 
that  the  plaintiff  is  entitled  to  recover 
the  fium  so  paid ;  but  it  does  not  pre* 
elude  him  trom  taking  any  cbjectioB 
to  the  legality  of  the  contract,  in  order 
to  prevent  plaintiff  from  rec«)vering 
beyond  that  sum ;  though  unless  such 
sum  were  paid,  such  objection  would 
be  a  bar  to  the  plaintiff's  action. 

Cox  Si'  al,  v.  Parrj^.  I T.  R.  4<J4 

10.  The  Court  of  C,  P.  held  that  pay*- 
ment  of  money  into  court  is  an  admis- 
sion of  a  legal  demand  only,  if  there 
be  a  legal  demand  in  the  dtclaration 
to  which  it  may  be  ap.  lied,  tiiough 
there  ma^  be  an  illegal  one  also  :  and 
that  in  such  case  money  s»  paid  can- 
not be  applied  to  an  illegal  account. 
Ribbons  y. Cricket  Seal  1  B  &  P.  264 

12.  The  Court  of  C.  P.  held  thut  pay- 
ment  of  money  into  court  on  the  whole 
declaration,  in  an  action  on  a  bill  of  ex- 
change, is  such  an  admis^i'  n  of  the 
validity  of  the  bill,  as  to  prevent  the 
necessity  of  proving  the  drawer's  baod- 
writiog.  Gutteridgev.Smith,2H.B.37^ 

12.Qv. — Whether  a  defendant  can  de- 
mur to  evidence  after  having  paid  mo- 
ney into  court,  I  H.  B.  9  ^ :  or  be  non- 
suited 1  See  2  H.  B.  375 

13.  The  payment  of  money  into  court 
upon  a  count  stating  a  special  contract 
in  an  admission  of  such  contract,  and 
narrows  the  inquiry  to  the  quantum  of 
damages  sustained  by  the  breach  there- 
of. Therefore  if  the  plaintiff  declare 
as  upon  a  general  undertaking  by  the 
defendant  to  carry  goods  for  hire,  on 
which  the  defendant  pays  5l,  into 
court,  the  latter  cannot  give  in  evi- 
dence that  the  contract  was  that  he 
should  not  be  answerable  for  goods 
lost  to  a  greater  value  than  5/ •unless 
entered  and  paid  for  accordingly: 
though  if  no  money  had  been  paid 
into  court,  the  plaintiff  must  have  been 
nonsuited  on  such  evidence.  Yate  v. 
Willan,  2  £.  R.  t^^,  and  PiggM  v« 
Dunn»  E.  36  G.  3.  ciled  ib. 

15.  When  money  is  paid  into  court  ge- 
nerally upon  a  dcclaratioo  in  contract. 
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it  19  at?  aifmiflsiou  of  the  existence  of  a 
contract  in  every  transaction  which  is 
capable  of  bfhig  converted  into  a  eon- 
tnrt  by  the  assent  of  the  parties. 
Bennett  y.  Francis.  ^B.«&P.550 

16.  Therefore  where  a  defendant  who 
had  possessed  himself  of  goods  belong- 
Mij^  to  the  plaintiff^  and  had  sold  part 
ami  kept  the  residue  hi  specie,  paid 
money  into  court  generally,  upon  a 
declaration  containing  a  count  for 
goods  sold  and  delivered,  it  was  held 
that  he  had  thereby  admitted  the  traos- 
aetion  to  have  been  converted  into  a 
contract,  and  that  the  plaintiff  was  en- 
titled to  recover  Ihe  value  of  all  the 
goods  under  the  count  for  goods  sold 
and  delivered.  ib. 

17^  If  the  defendant  pay  money  into 
court  generally  upon  a  declaration  con- 
taining a  count  on  a  policy  of  insur- 
ante,  together  with  the  money  counts, 
and  it  appear  that  the  plaintiff  by  his 
conduct  previous  to  the  trial,  induced 
the  defendant  to  believe  that  the  only 
point  to  b^  tried  was  a  question  of 
fraud,  and  suffered  him  to  prepare  bi^ 
evidence  accordingly,  the  court  will 
not  aHow  the  plaintiff  to  object  to  the 
leceipt  of  that  evidence  at  the  trial,  on 
tiie  ground  of  the  contract  having  been 
admitted  by  payment  of  money  into 
court* 

Afalfer  v.  Hartshorn.  SB.  &  P. 556 

18*  Where  afler  an  action  commenced, 
and  before  money  could  regularly  be 
paid  into  court,  a  tender  was  made  of 
a  sum  for  damages,  with  costs  up  to 
that  time  and  refused,  the  Court  of 
C.  P.  on  motion  permitted  that  sum  to 
be  paid  into  court,  and  struck  out  of 
tbe  declaration,  and  ordered  ail  sub- 
aet|uent  costs  to  be  paid  by  the  plain- 
tiff; although  the  plaintiff  went  for 
other  causes  of  action  than  those  on 
which  the  sum  was  tendered. 
Roberts  v.  Lambert.  2  W.  P.  T.  283 

19.  If  defendant  bring  money  into  court 
on  a  plea  of  tender,  plaintiff  may  take 
it  out,  though  be  reply  that  the  tender 
was  not  made  before  action  brought. 

Le  Grew  v.  Cooke.  1  B.  ^  P.  333 

20.  paying  money  into  court  wliere  the 
demand  in  for  unlicpiidated  damages, 
by  a  judge's  order  after  plea  pleaded, 
b  irregular :  but  if  the  plaintiff  t^ke 

'  the  money  out  he  thereby  waves  the 
irregularity,  and  cannot  afterwards 
have  a  verdict  unless  he  recover  more 
than  tbe  usual  sum  paid  in.. 

Griffiths  v.  Wiliiams.  1  T.R.7 10 


?t.  The  only  case  where  a  party  shaTl  be 
bound  by  the  payment  of  money, 
though  by  mistake  is  where  it  b  paid 
into  court  under  a  rule. 

Malcolm  v.  Fullarton.  2  T.  R.  645 

2^.  The  court  will  not  order  money  |)aid 

into  court  by  the  defendant  through 

a  mistake  to  be  restored  to  him. — 

Faughan  v.  Barnes.     2  B.  &.  P.  392 

23.  Though  perhaps  ivcase  of  fraud  tbey 
would.  ib. 

24.  If  a  defendant  pay  a  sum  of  money 
into  Court^  and  obtaiu  an  order  to 
stay  proceedings  on  payment  of  that 
sum  and  costs,  and  omit  to  pay  tbe 
costs  when  taxed,  the  plaintiff  afler 
taking  the  money  out  of  court  may 
proceed  without  a  previous  demand  of 
the  costs. 

B.  Smith  V.  G.  Smith.    2  N.  R.  473 

25.  If  money  is  paid  into  court  upon  on^ 
count  of  the  declaration,  and  the  plain* 
tiff'  takes  it  out,  he  is  not  entitled  to 
the  costs  of  tbe  other  counts. 
Skarratt  v.  Vaughan.    2  W.  P.  T.  266 


PEER, 


I. 


Qu. — ^Whether  a  peer  of  parliament 
can  be  sued  in  the  King^  Bench  by 
bill?  Lonsdale  (  E.)  v.  Litiledale  dm 
Cam.  Scac)  2  H.  B.  2^7 

2.  But  having  pleaded  in  chief  to  a  bill 
filed  against  him  in  that  court,  he 
camiol  afterwardc  assign  for  error  that 
he  ought  to  have  been  sued  by  original 
writ  aud  not  by  bill.  S.  C.  in  the 
House  0/  Lords  in  error,  2  H.  B.  299 

g.  If  a  peer  be  .sued  by  bill,  no  objection 
can  be  taken  to  such  proceeding,  eib- 
cept  by  plea  in  abatement. 
Hosier  v.  Lord  Arundel.    3  B.  &  P.  7 

4.  Qu.  Whether  even  in  that  mode,  such 
an  objection  could  prevail.  ib. 

5.  A  writ  of  iatiiut  issued  against  a  peer 
was  superseded  on  motion,  grounded 
on  an  office  copy  of  the  pnecipe,  in 
which  he  was  stiled  Baron  of  IV. 
Couch  v.  Lord  Arundel,   3  E.  R.  1 27 

6.  A  Roman  Catholic  |>eer  is  not  entitled 
to  the  privilege  cif  fiankmg. 

Ld.  Petre  v.  Ld.  Auckland  (in  error.} 

2B.&P.  159 


PENAL  ACTION; 
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PENAL  ACTION. 

!•  The  exceptions  in  the  enacting  clause 
of  a  slatute,  which  creates  an  offence 
and  gives  a  penalty,  must  1>e  negatived 
by  the  pUintiff  in  his  declaration. 

Spieres  v.  Parker.     I  T.  E.  141 

2.  Not  80  where  they  are  contHiiied  in  a 
subsequent  proviso.  J  T.  R.  141 

"S*  Nor  if  thev  are  contained  in  a  sub- 

se<|uent  statute,  in  which  case  the  de- 

feodant  must  shew,  by  way  of  defence, 

tliat  he  conies  within  such  exceptions. 

R.  V.  S.  HalL     I  T.  R.  322 

4.  And  where  n  prosecutor  in  his  infor- 
mation negatives  some  of  the  except  ions 
which  he  need  not,  they  may  be  reject- 
ed as  surplusage.  1  T.  R.'32^ 
(See  also  Conviction  V1L3.  5.;  & 
iwiU  V.  Scrivens^  Statute  L) 

5.  Where  a  statute  give%  accumulative 
damages  to  party  grieved,  it  is  stilt  but 

•  a  civil  reme<ly. 
Woodgatey.  Knatchhdl.  9,  T.  R.  154 

6.  The  Stat.  21  Jac.  I.  c.  4.  only  ap- 
plies to  those  penal  statutes  on  which 
proceedings  may  be  had  before  tlie 
justices  of  assise,  justices  of  the  peace, 
^c.  Leigh  q.  t.  v.  KeiU.    3  T.  R.  3()2 

Balls  q.  t.  V.  Atwood,     1  H.  B.  546 

7.  The  Court  of  K.  B.,  under  favoura- 
ble circumstauces,  gave  leave  to  com- 
pound iu  a  penal  action  for  usury,  after 
verdict. 

Maugkan  q.  t.  v.  Walker.  5  T.  R.  98 
S.  But  the  Court  of  C.  P.  on  sucti  an 
application  said,  it  lay  which  the  de- 
fendant to  shew  the  circumstances 
which  might  entitle  him  to  such  in- 
dulgence. 
Crowderq.  U  v.  Wagstqff,  1  B.  &  P.  1 8 

9.  In  compounding  a  penal  action  on  the 
post-horse  act  (which  gives  costs  to 
the  prosecutor),  the  prosecutor  was 
allowed  to  receive  the  deficient  duties 
(not  amounting  to  40s.}  and  full  costs 
of  suit,  though  together  exceeding  the 
40s.  paid  to  the  crown* 

iVor/A  q.  L  v.  Smart.     1  B.  &  P.  51 

10.  In-  compounding  an  action  on  a 
penal  statute  which  gives  no  costs  the 
plaiutifiThaving  agreed  to  stay  proceed- 
ings ou  payment  of  a  sum,  in  equal 
moieties  to  the  crown  and  the  plaintiff, 
and  the  enUre  costs  to  the  plaintiff,  the 
crown  obtained  half  ihc  costs  also. 

Leey.Cass.    2W.  P.T.  213 

11.  The  Court  will  not  grant  permission 
to  compound  a  penal  action  iu  which 
part  of  the  penalty  goes  to  the  king« 
unless  the  consent  of  the  crown  is  pre- 


viously signified,  whether  a   verdict 
has  passed  for  the  plaintiff  or  not. 
Howard  q.  L  v.  Sowerhy,  1  W.  P.T.  I  OS 

12.  Money  paid  by  A.  to  B.,  in  order 
to  compromise  a  ^ifi  tam  action  of 
usury  brought  by  R.  against  A,,  on 
the  ground  of  an  usurious  tranaetion 
between  the  latter  and  one  JEJ.,  may 
be  recoved  back  in  an  action  by  A.  for 
nioney  had  and  received.  For  I  he  pro- 
hibition and  penalties  of  the  stat.  1 8 
Eliz*  c.  5.  attach  only  on  the  "  infor- 
mer or  plaintiff,  or  other  person  suing 
out  process  in  the  penal  action,  making 
composition,"  &c.  contrary  to  the 
statute ;  and  not  upon  the  party  paying 
the  composition ;  and  therefore  tlie 
latter  does  not  stand,  in  this  respect, 
in  pari  delicto^  nor  is  particepe  criminis 
with  such  compounding  informer  or  , 
plaintiff.H''i7/uiii»  v.  Hedley.  8  £.  R.  378 

1 3.  And  such  recovery  may  be  had  al- 
though E's  assignees  had  before  re- 
covered from  B.  the  money  so  re- 
ceived by  him  as  money  received 
to  their  use  (the  money  paid  by  way 
of  composition  being  at  the  time  stated' 
to  he  E.\  money.) ;  tliere  being  no 
evidence  at  the  trial  of  this  cause  to 
shew  that  A.  the  plaintiff  was  privy  to 
that  suit.  8  £.  R.  378 

14  The  court  will  not  (before  trial)  stay 
proceedings  in  an  action  against  a  she* 
riff^s  officer  for  a  penalty  on  stat.  32 
G.  2.  e.  28.  §  1 2.  though  a  similar 
action  has  been  commenced  against 
the  sheriff  for  the  same  offence. 

Pechell  V.  LayUm.    2  T.  R.  5 12 

15.  But  after  verdicts  in  both  actions, 
the  court  will  stay  the  proceedings  in 
both  on  paying  one  penalty,  and  the 
costs  in  one  action.  2  T.  R.  7 12 

16.  A  discontinuance  is  cured  by  the 
appearance  of  the  [>arty  by  {>*tat  32 
Hen.  8.  c.  30.  in  penal  as  well  as  civil 
actions. 

Humble  v.  BlandCinerrar).  6T.R.255 
J  7.  If  the  jury  find  a  verdict  for  the 
plaintiff  with  one  penalty  generally  in 
a  penal  action,  and  the  plaintiff  apply 
it  to  one  count,  he  cannot  afterwards 
apply  it  to  another,  though  the  former 
be  bad  in  law,  and  though  the  evidence 
would  have  warranted  the  verdict  on 
any  other  count. 

HallmPfiy  q.  t  v.  Bennett.  3  T.  R.  44.8 
18.  It  appearing  that  the  bill  in  h  penal 
action  had  bven  taken  off  the  file,  the 
court  permitted  it  to  be  supplied  from 
a  copy  taken  by  the  plaintiff  himself. 
Petrie  V.  Benfuld.    3T.R.  47^ 
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19.  Tbe  Stat.  37  G.  S.  e.  90.  5  25.  ^- 
qiiiring  M  proctor  to  take  out  a^cer- 
tificale  for  prKCtiiiiiig  under  a  certain 
penHlty,  gives  no  action  to  a  common 
informer  for  the  recovery  of  it ;  the 
6th  section  of  that  act,  incorporating 
the  power  of  suing,  v^:c.  given  hy  for- 
mer statutes,  only  referring  to  penal- 
ties in  respect  of  duties  created  by 
prior  sections  of  that  act. 

Barnard  v.  Goatling.  2  E.  R.569 

JO.  It  seems  that  two  proctors  may  b** 
sued  together  for  not  obtaining  and 
entering  their  certificates,  and  that  one 
may  be  acqnilted  and  the  other  con- 
victed, 'fr- 

21.  But  on  error  brought   in   the  Ex- 
chequer Chamber,  both  points  were 
overruled. 
Barnard  v.  GostUng  Sr  al.  I  N.R.245 

!8C.  Qu, — ^Whether  it  be  not  bad  to  sue 
under  the  statute  for  not  having  ob- 
tained and  entered  a  certificate,  with- 
out distinguisiiing  which  of  those  two 
omissions  the  person  sued  has  l)een 
guilty  of.  ib. 

is.  A  joint  action  may  be  maintained 
against  several   to  recover  a  penalty 
upon  the  game  laws. 
Hmrdyman  v.  WkUakery  M.  22.  G.  2. 

(ciltrd)  2  E.  R.  573,  n. 

24.  The  Stat.  39  G.  3.  c.  79-  giving  a 
penalty  of  20/.  for  printing  papers  to 
be  published,  without  adding  the  print- 
er's name  and  place  of  abode,  directs 
that  any  penalty  imposed  by  the  act 
exceeding  20/.  may  be  sued  for  in  the 
courts  at  Weatndnster;  and  any  pe- 
mlty  not  exceeding  20/.  ahall  andfnay 
be  recovered  before  any  justice  of 
-peace :  but  it  also  gives,  in  the  same 
clause,  a  form  of  declaratK)n,/or  reeo- 
rering  20/.  in  the  courts  of  fVeetmin*- 
ter.  Yet  held  that  a  cconmon  informer 
cmmot  sne  for  a  penalty  of  20/.  in  this 
court:  no  such  power  having  In^en 
given  by.  the  statute,  and  there  being 
no  power  at  law  for  a  common  in- 
former to  sue  for  any  penalty;  and 
that  the  form  of  the  declaration  mast 
be  read  in  biank,  as  to  the  sum,  such 
form  being  otherwise  inapplicable  to 
a  larger  penalty  before  given:  and 
thai  no  such  action  lay  to  recover  two 
or  more  penalties  of  20/.  each. 
Fleming,  q.  f.  ▼.  Bailey,  5  £.  R.  313 

95.  Assuming  it  to  be  necessary  in  an 
action  for  a  penalty  by  a  common  in- 
former that  the  court  should  refer  to 
the  statute  giving  the  remedy,  as  well 
as  to  that  creatv^  tha  qfence  arndgiv- 


PENAL  ACnpN. 

tff ff  the  penalty ;  yet  a  count  for  a  p^* 
nalty  on  the  stat.  5  Ann.  e.  14,  stat* 
ing  that  the  defendant  kept  a  snare  to 
kill  game  against  the  farm  of  the  afo- 
tute  in  aneh  case  made,  &c.  by  reason 
whereof  and  by  force  of  the  statute  in 
such  case  made,  he,  b  sufficient ;  for 
the  first  statute  mentioned  refers  to 
the  5  Ann.  c.  14.  creating  the  offence 
and  giving  the  penalty;  and  ike  statute 
lastly  mentioned  refers  to  the  2  Geo.  3. 
e.  19.  whereby  the  whole  penally  i* 
given  to  the  cornmoa  informer,  the 
half  only  of  which  had  been  given  to 
htm  by  an  intervening  statute. 
Clanriearde(E.)  v.  5roi[re».7E.R.5l6 
26.  Though  a  penal  action  t)e  removed 
out  of  the  proper  county  into  another 
for  trial,  yet  the  canse  of  action  must 
still  be  proved  to  have  happened  with- 
in the  proper  county  where  the  venue 
i«  laid. 
Robinson  y.Garthwaite,  9E.R.296 


PENALTY. 

1.  To  entitle  himself  to  a  penalty  on  ar- 
ticles of  agreement,  the  plaintiff  most 
shew  a  strict  performance  on  his  part, 

1  H.  B.  270 

2.  By  articles  of  agreement  between  the 
plaintiff  and  defendant,  it  was  agreed 
that  the  plaintiff  should  pay  the  de- 
fendant so  much  per  week  to  perform 
at  his  theatres,  with  her  travelling  ex- 
penses, and  that  the  defendant  should 
perform  at  the  theatres  such  things  as 
she  should  be  required  by  the  plaintiff, 
and  attend  at  the  theatres  beyond  the 
usual  hours  on  any  emergency,  and  at 
rehearsals,  or  be  subject  to  such  fines 
as  are  established  at  the  theatres,  and 
abide  by  the  regulations  of  the  theatres, 
and  pay  all  fines ;  and  that  "  either  of 
them  neglecting  to  perform  that  agree- 
ment should  pay  to  the  other  200// 
The  court  held,  principally  on  the 
ground  of  the  stipuhtion  in  the  agree- 
ment for  the  payment  of  smaller  snms 
in  certain  cases,  namely,  the  fines,  that 
the  200/.  was  in  the  nature  of  a  pe- 
nally, and  not  of  liquidated  damages. 

Astley  V.  Weldan.  2  B.  &  P.  346 

3.  If  a  party  agree  not  to  do  some  spe- 
cified act  under  a  "  penalty"  of  lOOO/. 
such  sum  cannot  he  considered  in  the 
nature  of  liquidated  damages. 

SmHh  V.  Dickenson.  SB.  6c?.  6S0 
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PERJURY. 


i.  To  found  an  indictment  for  perjory 
the  requisite  circumstances  are  these : 
the  oath  must  be  taken  in  a  judicial 
proceedings  before  a  competent  juris- 
diction: and  it  nuut  be  material  to  the 
fueetian  depending^  andfalse* 

R.  V.  K  Aylett.  J  T.  R.  69 

t.  Perjury  may  be  assigned  on  an  affi- 
davit of  an  attorney  of  the.  court 
made  in  answer  to  a  charge  exhibited 
against  him  in  a  summary  way  for 
having  in  his  possession  blank  pieces 
of  paper  with  affidavit  stamps,  and  the 
signatures  of  a  Master  extraordimirv 
in  Ciiaocery  and  another  [)erson  at  the 
bottom  of  the  papers. 

R.  V.  Croseley.  7  T.  R.  3 1 5 

3.  It  is  no  ubjection  to  such  an  indict- 
ment that  it  is  not  stated  where  the 
court  was  hohten  when  the  origiuHl 
application  was  made,  or  when  the 
rule  was  made,  calling  on  the  defen- 
dant to  answer  the  charge ;  a  sufficient 
venue  being  laid  on  the  act  of  taking 
the  false  oath.  7T.R.316 

i.  In  the  indictment  there  must  be  an 
allegation  of  time  and  place^  which  are 
sometimes  material  and  necessary  to 
be  laid  with  precisioUj  and  sometimes 
not,  1  T.  R.  69 

C.  Where  time  is  not  material,  it  need 
not  be  positively  averred,  and  if  under 
a  videlicet,  may  be  rejected. 

I  T.  R.  70,  1 

6.  It  is  not  necessary  to  set  forth  in  an 
indictment  for  perjury  so  much  of  the 
proceedings  of  the  former  trial  as  will 
shew  the  materiality  of  the  question 
on  which  the  perjury  is  assigned ;  it  is 
sufficient  to  sdlege  generally  that  the 
particular  question  became  a  material 
question.  5T.  R.  318 

7.  By  Stat.  23  G.  2.  c  II.  the  prosecu- 
tor need  only  set  forth  in  the  indict- 
ment the  substance  of  the  offence 
charged,  and  by  what  court  or  before 
whom  the  oath  was  taken  (averring 
such  court,  &c.  to  have  competent  au- 
thority to  administer  the  sanie),^c. 
without  setting  forth  the  commission 
or  authority  of  the  court,  6ic. 

5T.R.  317 
g.  In  an  indictment  for  a  perjury  com- 
mitted at  the  admiralty  session,  where 
the  commission  was  directed  10  A.^  B., 
and  C,  and  others  not  named,  of 
whom  ^.,  J3.,  and  C.<  were  amone 
others  to  be  one ;  the  court  will  take 
it  to  mean  that,  if  either  of  th^  per- 


sons named  of  the  qnorum  were  pre^ 
sent^  it  would  be  sufficient. 

jR.  V.  DowHn.  5  T.  R.  31 1 

9.  In  such  case  it  is  not  necessary  to  set 
out  the  commission  in  the  indictment. 

5T.R.  317 

10.  But  where  the  prosecutor  in  perjury* 

undertakes  to  set  out  in  the  indictment 
more  of  the  proceedings  than  he  need 
under  the  stat  23  G.  2.  c.  1 1.  he  must 
set  tlieiii  forth  correctly.    5  T.  R.  317 

1 1.  Staling  that  at  a  Court  of  Admiralty 
Session «/.  K.  was  in  due  form  of  law 
tried  upon  a  certain  indictment  then 
and  there  depending  against  him  for 
murder,  and  that  at  and  upon  the  eaid 
trial  it  then  and  there  became  atid  wag 
made  0  material  queetion  whether,  6^c, 
are  sufficient  averments  that  the  per- 
jury was  committed  on  the  trial  of 
•/.  K.  for  the  murder,  and  that  the 
question  on  which  the  perjury  was  as« 
signed  was  materiail  on  tliat  trial. 

5T.R.317 

12.  A  complaint  Imving  been  made  ore 
tenus  by  a  solicitor  before  the  Chan- 
cellor in  the  Court  of  Chancery,  of  an 
arrest  in  returning  home  after  the  hear- 
ing of  a  cause,  the  indictment  stated 
tliat  **  at  and  upon  the  hearing  of 
tlie  said  complaint,"  the  defendant  de- 
posed, Sfc, :  this  b  a  sufficient  aver- 
ment that  the  complaint  uuu  heard* 

1  T.  R.  f  0 

13.  The  complaint  of  the  defendant  be- 
ing that  he  was  taken  beforn  he  got  to 
his  own  house  in  tlie  parish  of  St. 
Martin  in  the  fields,  inuendo  his 
house  in  the  Haymarket,  in  St.  Mar^ 
tin's,  &c.  The  inuendo  is  only  a  more 
particular  description  of  the  same 
house,  an'l  good.  1  T.  H.  70 

14>.  The  oath  being  that  the  defendant 
was  arrested  upon  the  steps  of  his  own 
door,  an  inuendo  tiiat  it  was  the  outer 
door  is  good.  1 T.  R.  70 

15.  An  indictment  for  penury  assigned 
on  an  affidavit  sworn  before  the  court 
of  B.  R.  nect  not  stale,  nor  is  it  ne« 
cessary  to  prove,  that  the  affidavit  was 
filed  of  record,  or  exhibited  to  the 
court,  or  in  any  manner  used  by  the 
party.  7T.R.315 

16.  The  pimishments  directed  by  the. 
statute  18  G.  2.  c.  18.  to  l;e  inflicted 
tipon  perjury  in  falsely  taking  the  free- 
holder's oath  at  an  election  of  a  knight 
of  ihe  sliire,  are  cumulative  under  the 
Stat.  5  Eliz.  c  9-  §  6.  and  2  G.  2.  c. 
25.  §  2.  to  which  the  first-mentioned 
statute  refers.  R.  v  Price.  6  E.&.  ZV 

2X 


Ua  PERJURYi 

IJ.  l(  one  -parlj  to  a  civil  suit  be  cbn- 
Vicled  of  perjury^  upon  the  testimony 
bi*aD0ther«  the  witness  cannot  in  any 
niaoher  avail  himself  of  itiat  couvic- 
lion  in  the  same  suit. 
Burden  y.  Browning.  1  Wi  P.T.  520 

PEW; 

1:  A  p^rsoh  may  prescribe  fuf  a  p^W  in 
the  chancel  of  a  chnrc. 

Grifiiks  V.  Matthews.  5T.  R.  2J)7 

j?i  Tli^re  csihnot  be  ^  gift  of  peM  to  a 
iiian  Unthotit  a  faculty: 

Rogers  v:  Brooks.  1  T.  R.  43 1 ;  n. 

S:  Possession  alone  of  a  pew  in  a  chtirch, 
though  for  above  sKty  years,  is  not 
li  sii^cient  title  to  maintain  ah  liclion 

-  bn  the  tz^e,  even  against  a  wrong- 
doer, for  disturbance  iri  the  enjoyment 
tf  it ;  but  the  plaintiff  must  |)h)ve  a 
Jirescriptiie  ri»ht,  rtr  a  facuMy,  and 
should  claim  it  in  his  dtclarafibn,  a^ 
appurtenant  tt>  a  t^iess^ap^e  in  the  pa- 
f  mA.         Stocks  V.  Booth.  1  T.R.  428 

4.  But  poisession  fdr  36  years,  whei-e  the 
pe\v  is  claimed  as  appttrterant  to  a 
htessuage,  is  a  good  presuiUptivc  evi- 
dence of  a  faculty. 

ifogers  V.  Brooks  ft*  f 'jr.  .V.  24. 
^G.3.  BR:  1  T.R.  431,11. 

8:  So  ilnlntcrrupted  possession  of  a  pew 
in  the  chancel  fdr  30  years,  unex- 
plained, U  |)resnihptive  evidence  bf  a 
pfesriiptive  right  to  the  pew  in  an  ac- 
tion against  a  wrong-doer.  5T.  k.  QQ7 

8.  But  that  presumption  tnay  be  rebut- 
ted by  proof  that  prior  16  that  time 
the  petv  had  no  existehce.  5  T.  R.  Q97 

7i  A  faculty  to  a  man  and  his  heirs  is  bad. 
Stocks  V.  Booth.     1  T.  R.  432 

b;  If  a  'faculty  be  annexed  to  a  mes- 
suage, it  may  be  transferred  with  the 
h^essuag^toanbiher  person.  lT.R.431 

^.  There  may  be  a  faculty  for  exchang- 
ing seatd  in  a  church.        1  T.  R.  431 

lo.  Trespass  will  not  lie  for  entering 
into  a  pew  \  because  the  plaintiff  has 
tiot  the  exclusive  posst^ssion,  the  pos- 
Session  df  the  church  being  in  the  par- 
^^o;  1  T.  R.  430 

PHYSICIAN. 

i^  ^  physiridb  catihot  hiaintaiii  an  ac- 
^  tion  fnr  his  fees.  ^ 

th&rlci/y.  Bolcoi.  4  T.  R.  31? 
5f.  A  doctoi*  tof  pliy§ic,  who  has  been 
licensed  by  the  college  of  physician> 
to  practise  physic  in  London  and  withir 
aeveki  mil^s,  cannot  claim,  9n,  a  matter 
tf  right,  to  bfe  examined  by  the  college 
In  order  to  his  bf'ug  admitted  a  fellow 
tof  the  college.  R.  The  President  and 
Allege  ^ Physicians.    7  T.  R.  582 


PHYSICIAN. 

3.  The  college  df  (Physicians,  who  hav^ 
.  power,  by  their  charter  (confirmed  by 
act  of  parliament)  to  make  bye-laws, 
have  made  bye-laws  respecting  the 
qualifications  of  persons  to  be  admitted 
into  the  college;  by  them  it  is  or- 
dained that  no  person  shall  be  admit* 
ted  into  the  class  of  candidates  befi>re 
admission  into  the  college,  unless  he 
has  taken  a  decree  of  m*D.  at  0.r- 
Jord,  Camtfridge^  or  Dublin,  except  in 
two  cases ;  in  one  of  those  cases,  the 
president  may  propose  once  in  every 
other  year  a  doctor  of  pliysic  of  a  cer- 
tain staiiding,  and  if  he  be  approved 
hy  the  college,  he  may  be  admitted  a 
fellow ;  in  the  other,  any  fellow  may 
propose  a  doctor  of  physic  ofaceitaio 
age  and  standing,  and  if  approved  at 
certain  meetings  he  may  be  admittefi 
a  fellow  :  held  that  these  were  reason- 
able  bye-laws.  J  T.  R.  582 

PLEADING. 

I.  Bankrvptcy, 

1.  A  plea  of  bankruptcy  given  by  stat. 
5  G.  2.  f.  30  §7.'nu^t  slate  tlijft 
the  fflWAC  of  action  accrued  before  the 
bankruptcy;  stating  that  an  indenture, 

>ou  which  ati  action  of  ccnenant  is 
brought  trj*  executed  prior  to  tUe 
liaukruptcy  is  not  sulHcient: 

Charttoh  v.  A7//*-.     4  T.  It:  1  ^^6 

2.  The  general  plea  of  bankruptcy,  and 
the  certificate  given  by  stai.  5  G.  2. 
c.  30.  §  7-  may  be  pleaded,  withoift 
averring  that  I  he  bankruptcy  happened 
lejore  the  commoncenil?ni  of  I  he  suit. 
But  if  itap|>eafed  at  nisi  priti's  Xh^X  it 
happcnied  ajtei^  the  abtion  brought,  it 
seems  that  the  defendant  cannot  avail 
himself  of  the  defence  under  such  a 
general  plea,  which  is  only  given  by 
the  stalute  in  case  any  bankrupt  who 
has  conformed  to  the  law  shall  after* 
wards  be  iirrested  or  impleaded  for  any 
debt  due  before  such  time  as  he  be- 
came bankrupt. 

Towel-  v.  Cameron.    6  E.  R;  413 

3.  In  K.  B.  a  plea  of  bankruptcy  heed 
not  be  signed  by  counsel. 

Leigh  q.  t.  ▼.  Monteiro.   6  T.  R.  496 

4.  But  in  C.  P.  it  must. 

Pitcher  v.  Martin.     3  B.  &  P.  if  1 

5.  The  certificate  of  a  bankrupt,  allowed 
after  the  filing  of  the  plaintifiTs  bill  and 
before  pica  pleaded,  is  evidcute  to  sup* 
port  the  general  plea  in  bar  given  by  the 
Stat.  5  G.  2.  c.  30.  §  7.  viz,  that  before 
the  exhibiting  of  the  plainlift's  bill  the 
defendaut  became  a  baukru[>t^  and  that 


PLEADING  I.  ;i,  5?Jt 

fbe  cause  of  action  accrued  before  {le      counts,  tliey  may  be  joined  in  ihe  sain^ 

decla ration.  Broiwi  v.£)iJ(»i.  1  T.R.274 
2.  A  count  in  covenant,  charging  the  de- 
fendants as  executors  for  breaches  of 


became  a  bankrupt. 

Harris  v.  James,    9  £•  R*  $2 

G.  A  declaration  io  a  scire  facias  hy  the 

a^ignecs  of  a  bapkrupt,  stating, "  that 

^e   became  a   bankrupt    witljin   t|]e 

fueaiiing  t^f  the  statute.«>f  &c.  and  that 
lis  soods  and  effects  were  afterwards 
in  due  manner  assigned  to  the  plain- 
tiffs/- i$  sufficient  iy  certaiiit  without 
alleging  that  t)ie  party  was  declared  ^ 
jt^aukrupt,  or  that  his  effects  were  as- 
\  signed  by  deed. 

ttlnter  v.  Kretchman.    2  T,  R.  45 

7*  A  i^eneral  pica  of  bankruptcy  in  Jre- 
land,  referring  to  an  Irisfi  act  of  par- 
liament, and  concluding  to  the  coun- 
try (iu  a  mode  simila^  to  jthat  given 
by  Stat.  5  G.  2.  c.  30.  §  7.  to  hdnk- 
rupts  in  pngtandj,  is  bad.  2  H. B.  553 

§.  The  Court  of  C.  P.  set  aside  a  regular 
judgment  pn  an  affidavit  of  merits, 
though  the  defendant  intepded  to  plead 
hb  bankruptcy.  Epans  v,GilL  1  B.&  P.52 

^.  It  is  a  good  plea  to.  au  ^ction  on  a 
promissory  note,  and  for  money  had, 
tl^at  the  plaiiitiif  is  an  i^nccrtiticated 
bankrupt,apdthat  his  assignees  required 
the  defendant  to  pay  to  them  the  mo- 
ney claimed  by  the  plaintiff,  and  it  is 

.  no  good  replication  that  the  cause  of 
action  aecrped  after  the  pl'aii)tiff  bc- 
cauie  bankrupt,  and  that  the  comniis- 

,  sioners  had  not  made  any  new  assign- 
liient  of  the  note  and  money  :  for  the 
assignment  of  the  creditor:),  passes  to 
the  bankrupts  assignees  all  his  after- 
acquired  as  well  as  present  personal 
property  and  debts. 

Kitchen  v,  Bartscfi-  7  E.  IJ,.  53 

10,  A  bankrupt  sued  by  his  surety,  or 
persiin  wh9  was  liable  for  his  debt,  at 
the  time  of  the  commissiori  issued 
against  hiip  0hough  the  surety,  <Jkc. 
became  si^ch  after  the  act  of  t^ank- 
ruptcy,  and  paid  the  debt  after  the 
jb»uiug  of  the  conmiission),  cannot, 
wilhptit  specially  pleading  it,  in  like 
tnaJiiier  as  after  the  stat,  5  G,  2.  r.39. 
§  17*  avail  himself  of  his  certificate  un- 
der the  Stat.  49  G.  3.  c.  121.  §  8. 
yi\)Ac\k  discharges  the  bankrupt,  having 
hjs  ccrtiticale,  of  all  such  demands, 
at  the  suit  of  every  su,ch  person,  in 
like  manner  to  all  intents  and  purposes 
as  if  surh.  person  had  been  a  creditor 
b<*forc  the  bankruptcy. 
Stedman  v.  Martinnani.  12E.R.  664 

If.  Declaration, 

«  •         * .  • 

1.  Where  the  same  j^lca  may  be  pleaded 
'   and  the  same  judgment  giveo  on  tvyo 


covenant  by  their  testator  as  Ie>seef 
who  had  covenanted  for  himself,  \\ih 
executors,  and  assigns^  may  be  joined 
with  another  count,  chdrginsr '  them 
that  after  tiip  testator's  dtatli/  ancl 
their  proving  the  will^  and  during  th^ 
term,  the  devised  premises  came  py 
assignment  to  pne  D,  ^.,  again!»| 
whom  breaches  were  alleged  ; '  au4 
concluding  that  so  ueitherthe  testator, 
tior  the  defendants  afiqr  his  fi^^hl 
nor  1>.  A.  since  the  a^isignmerit  'to 
him,  had  kept  the  said  coveqant,  but 
had  broken  the  same.  And  pten^ 
administraverunt  maybe  pleaded  t(^ 
both  counts. 

Wihon  V.  Mlgg.  10  E.  R.  3 1 3 

3.  Assumpsit  and  trover  cannot  be  joined. 

'  \  1  T.  R.  27/ 

4.  But  Ho  a  declaration  against  a  com* 
mou  carrier,  upon  the  custom  of  thq 
}p\\VLt  a  count  in  trover  luay  be  add^cf. 

JT.  R.27r 

5.  In  debt  for  goods  sold  and  deliverea 

the  plaintiff  declared  that  the  defeu'd<p 
ant  at  Westminster  in  the  county  of 
Middlesex  was  indebted  to  him'  in  s^ 
certain  sum  for  goods  sold  and  deliver^ 
ed  without  alleging  an  express  cbiitf  act 
and  place  were  such  contract  \va9 
made ;  upon  special  demurrer  for  thesQ 
causes,  the  court  held  the  contract  flh^ 
venue  well  laid.  En^ery  v.Felf.  ^T.R.C^ 

6.  A  declaration  stated  that  in  cousidera* 
tion  that  the  plaintiff  had  sold  tp 
(he  defendant  a  certain  hoj^se  of  thq 
plaintiff  a|;  and  for  a  certain  quantity 
of  certain  oil,  to  be  delivered  witlpn  a 
certain  time,  which  had  elapsed  before 
the  commcncetnent  of  the  suit,  the  de- 
fendant promised  to  deliver  the  said  oi^ 
accordingly;  held  welt  enough  after 
verdict.  Wardv.  Harris.  2  B.  &  P.  265 

7.  A  count  in  an  action  on  the  case 
stated,  th^t  whereas  heretofore,  &c. 
^he  plaintiffs  had  agreed  to  purchase 
and  the  defendants  to  sell  aqd  deliver 
Jo  them  at  a  certain  rate  or  price  per 
pound,  to  be  paid  in  a  manner  tlten 
stipulated  between  them,  40  bags  of 
wool,  to  be  deliver,  d  by  the  dffen.lants 
to  the  plaiutiffs  at  a  time  which  before 
the  making  of  the  promise  of  the  defen- 
dants after  mentioned  had  elapsed,  but 
which  wool  had  not  been  delivered  : 
and  thereupon  in  consideration  of  the 
premises  and  also  in  consideration  tht)]^ 
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the  pbinttffs  would  still  reeeive  ftod  piy 
for  the  said  wool,  at  the  rate  cr^mee 
and  in  the  manner  hut  aforesaid  on  the 
delivery  of  it  within  a  reasonable  time : 
the  defendanie  promised  the  platn- 
tiffs  to  deliver  the  said  wool  accord- 
ingly within  such  reasonable  time  as 
aforesHid  :  and  then  alleged,  that 
tlioiigh  the  plaintiffs,  for  a  reasonable 
time  aAer  the  defendant's  promise, 
%vere  ready  and  willing  to  receive  and 
pay  for  the  wool  at  the  rate  and  price 
and  in  manner  last  aforesaid^  yet 
the  defendants  would  not  deliver,  &c. 
Held  that  this  was  too  general  and  bad 
upon  special  demurrer,  inasmuch  as 
no  price  and  manner  of  payment  \9^xe 
mentioned,  which  was  referred  to  in, 
and  incorporated  with,  and  made  part 
of  the  consideration  of  the  new  pro- 
mise declared  on :  and  without  such 
price  being  stated  no  measure  was 
given  to  the  jury  for  estimating  the 
damage  to  the  plaintiffs  by  the  non- 
delivery  of  the  goods.  Andrews  if  aL 
v.  Whitehead  Sfal.  13  £.  R.  102 
8*  Declaration  that  **  in  consideration 
that  the  plaintiff  had  taken  the  de- 
fendant's goods  on  board  his  ship  to  be 
carried  to  A.,  the  defendant  promised 
to  pay  the  money  due  for  freight  and 
carriage  of  the  same  on  tlie  delivery 
of  the  bill  of  lading ;  that  the  bill  of 
lading  was  delivered,  by  reason  where- 
of the  defendant  became  liable  to  pay 
a  large  sum,  to  wit,  20L  for  freight 
and  carriage  of  the  said  goods :"  held 
bad  on  demurrer,  because  it  did  not 
appear  that  any  thing  became  due  for 
freight  on  the  delivery  of  the  bill  of 
lading.  Blakey  v.  Dixon.  2  ft.&.P.d?l 

9.  Qu, — Whether  in  alleging  the  pro- 
mise to  pay  in  the  above  case,  the 
plaintiff  ahould  not  have  stated  the 
specific  sum,  or  bare  said,  so  much  as 
should  be  reasonably  duel  ib. 

10.  A,  having  recovered  judgment  against 
jB.,  andaJC./a.  being  delivered  to  the 
sheriff,  in  coiisideratioo  that  A,  at  the 
special  instance  and  request  of  C  had 
requested  the  sheriff  noi  to  execute  the 
writ,  C.  promised  to  pay  A.  the  debt 
and  costs,  together  with  the  sheriff's 
poundage,  bailiff's  fees,  and  other 
charges,  Ou  a  judgment  by  default 
and  error  brought,  the  promise  was 
holden  to  be  binding  on  C,  though  it 
was  not  averred  that  the  sheriff  did  in 
fact  desist  from  the  execution,  nor  what 
'the  amount  of  the  poundagej  4^.  was. 


nor  that  the  defendant  bad  notice  of 

said  account.  Puilen  ▼.  Stokes 

(in  Cam.Scac.)  2  H.  B.  3 12 

1 1 .  The  first  count  of  a  declaration  in 
assumpsit  stating  an  agreement  be- 
tween two  persons,  omitted  the  mutual 
promises.  On  motion  in  arrest  of 
judgment,  held  that  the  agreement  im- 
ported a  promise. 

Mouniford  V.  Horton.  2N.  R.  62 

12.  Defendant  agreed  to  pay  to  plaintiff 
within  two  months  1,500/.  and  in  con- 
sideration thereof  plaintiff  agreed  to 
dc'liver  up  all  securities  in  hi^  posses- 
sion under  which  he  claimed  any  debt 
against  the  estate  of  J.  W.,  deceased, 
to  execute  a  general  release  of  all 
claims  on  the  estate  of  J.  IV,  for  mat- 
ters between  plaintiff  and  J.  W.  to  the 
day  of  his  decease,  and  between  the 
tru.<dees  and  representative  of «/.  W.  to 
the  date  of  the  agreemei^t,  except  €00L 
and  interest  due  on  a  bond  given  by 
«/.  JV.  which  defendant  agreed  to  pay 
to  the  person  entitled  thereto.  In  as* 
sumpsit,  staling  mutual  promises  to 
perform  the  agreement,  plaintiff  aver- 
red that  he  was  ready  and  willing  to 
deliver  up  all  securities  under  which 
he  claimed  any  debt  against  the  estate 
of  •/•  IF.  deceased,  and  to  execute  a 
general  release  of  all  claims  on  the 
estate  of  J.  fV.  for  matters  between 
the  plairttiff  and  J,  W,  deceased,  to  the 
day  of  his  decease,  and  assigned  for 
breach  non-payment  of  the  1 500/.  and 
600/.  or  either  of  them :  held  that  the 
release  described  in  the  declaration  was 
not  co-extensive  with  that  agreed  to 
be  given,  and  that  this  defect  could 
not  be  cured  by  a  venlict.  But  as  in 
this  case  it  appeared  that  the  payment 
of  the  money  was  intended  to  precede 
the  release,  therefore  the  averment 
was  not  held  necessary,  and  the  decla- 
ration well  enough. 

Smith  \.Woodhouse,  in  Err.  2N.R.233 

13.  The  omission  of  "  and  thereupon  the 
said  /•  5.  complains,''  in  the  beginning 
of  a  declaration  in  trespass  on  the  ease 
is  no  cause  of  special  demurrer. 

Dobson  V.  Heme.  1  B.  &  P.  366 

14.  The  defendant  being  sued  by  the 
name  of  **  Jonathan  otherwise  John 
Soans**  h  no  cause  of  demurrer  to  the 
declaration ;  for,  non  eemstat^  that  it  h 
not  all  one  christian  name. 

Scoit  r.Soans.  3  £.  R.  1 1 1 

1 5.  In  declariug  against  A.  upon  a  joint 
contract  by  A.  and  B.,  it  is  not  enough 
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to  allege  that  B.  was  tn  due  manner 
outlawed:  without  adding  that  he  was 
outlawed  in  that  suU, 
Saumdersanv.  Hudsom,  SE.R.  144 

l6.  An  averment  in  the  declaration  that 
a  co-defendant  tcMis  hy  due  caureeoflaw 
iwtlmoedt  ot  the  suit  of  the  plaintiff  in 
this  plea  and  euH,  is  sufficient  without 
nprautpatet  per  recprdum,  for  the  very 
record  before  the  court  verified  that 
averment ;  and  outlawries  in  the  eame 
euit  need  never  be  pleaded  with  apron/ 
patet,Maewttekaely,Johne(m.7  E.R.50 

17*  In  aeeumpsit  brought  by  an  admini- 
strator de  oanis  n&n,  the  promise  may 
be  laid  to  have  been  made  to  the  first 
adnunistrator. 

Hirst  V.  Smith.    7  T.  R.  1 8« 

IS.  If  a  declaration  agahist  baron  and 
femme,  for  a  debt  of  the  femme  con- 
tracted before  marriage,  alle^^e  a  pro- 
mise of  the  femme  made  before  the 
marriage  to  pay  the  debt,  it  is  bad. 

Narrie  Sf  Ux.  v.  Norfolk  c^  al 

1  W.  P.  T.  212 

19*  It  is  not  necessary  in  a  declaration  on 

a  bill  of  exchange  to   aver  that  the 

maker  delivered  it ;  it  is  sufficient  to 

state  that  he  made  it. 

Ckitrehill  v.  Gardner:    7  T.  R.  596 

20.  A,  having  covenanted  to  make  a  good 
title  to  B.  at  his  expense,  ^ueere,  whe- 
ther it  be  a  good  averment,  tliat  A^ 
was  capable^  f^ady,  and  willing^  to 
make  a  good  title,  if  B,  would  have 
prepared  the  conveyances.  1  H.  B.  2/0 

21 .  Qif. — Ako  whether  a  breach  be  well 
assigned,  stating  that  B,  did  not  nor 
would  accept  the  title;  whether  jt 
ought  not  to  be  shewn,  that  A.  ten- 
dered a  good  title  to  him,  which  he  re- 
fused? IH.  B.  270 
(See  Covenant  III.) 

22.  In  assumpsit  by  the  vendor  against  the 
vendee  of  hind  for  not  accepting  it  and 
paying  Ihe  purchase-money,  the  plain- 
tilf  averred  that  be  was  seistdinjjseot 
the  land,  and  that  the  defendant  agreed 
to  purchase  it  on  having  a  good  title, 
and  that  his  title  to  the  land  was  made 
good,perfeet,  andsatis/actory  to  the  de- 
fendimt,  and  that  he,  the  plaintiff,  had 

been  always  ready  and  willing,  and  of- 
feredtoeonveytkelandttothe  defendant 
but  that  the  defendant  did  not  pay 
the  purchase-money ;  and,  on  demurrer 
held  that  such  eeneral  allegation  of 
title  in  tlie  plaintiff,  and  that  hb  title 
was  made  good  and  saiisfaetory  to  the 
defendant,  and  lliat  the  plaintiff  was 
ready  and  willing,  and  offered  to  con* 


vey  to  the  defendant,  were  tantamount 
to  performance  of  the  agreement  on 
.  his  part  so  as  to  entitle  him  to  recover 
for  a  breach  of  die  defendant's  part  in 
not  paying  the  purchase-money. 

MarHn  v.  Smith.    6  £.  R.  555 

23.  A.  declared  in  covenant  against  B. 
and  her  husband,  for  that  J9.,  before 
her  intermarriage  covenanted  with  A. 
b^  deed  to  leave  certain  accounts  in 
difference  between  them  to  arbitration^ 
and  to  abide  and  perform  the  award, 
provided  it  were  made  during  their 
lives.  And  A.^  protesting  that  B.  had 
not,  before  her  intermarriage, -perform- 
ed her  part  of  the  covenant,  averred 
that  after  making  the  indenture  and 
the  intermarriage  of  thedefendants,  Ihe 
arbitrator  awarded  B.  to  pay  A.  a 
certain  sum ;  and  then  alleged  a  breach 
for  non-payment  of  such  sum.  After 
verdict,  on  non  eat  factum  pleaded  ; 
held,  that  upon  this  declaration  it  must 
be  taken  that  B.  intermarried  after  the 
submission  and  before  the  award  made ; 
in  which  case,  although  the  plaintiff 
could  not  recover  on  tlie  breach  as- 
signed far  non-payment  of  the  sum 
awarded,  because  the  marriage  was  a 
countermand  to  the  authority  of  the 
arbitrator:  yet,  as  by  the  marriage 
itself  B.  had,  by  her  own  act,  put  it 
out  of  her  power  to  perform  the  award, 
the  covenant  to  abide  the  award  was 
broken;  and  therefore  judgment  could 
not  be  arrested  on  the  ground  that  the 
marriage  was  a  revocation  of  the  arbi- 
trator's authority,  and  that  so  the  plain- 
tiff could  not  recover  as  for  a  breach 
by  non-'performance  of  the  award.^— 
Chatnley  vAVinstanley  Sf  C/jr.iE.R  .^6(i 

24.  On  a  motion  in  arrest  of  judgment 
tlie  Court  of  K.  B.  held,  that  if  one  of 
several  part-owners  of  a  chattel  sue 
alone  for  a  tort  the  defendant  can  only 
lake  advantage  of  the  objection  by  a 
plea  in  abatement,  even  though  the 
defect  appear  on  the  declaration. — 

Addison  v.  Ooerend.    6  T.  R.  766 
(And  see  title  Abatbmbnt  IV.  8.) 

25.  The  reversion  of  lands,  demised  to 
the  defendant  for  years,  is  conveyed 
to  A.  and  B.,  and  the  heirs  of  JB.  in 
trust  for  J.  and  his  heirs:  A.  declares 
singly  on  a  covenant  contained  in  the 
lease,  and  after  setting  out  the  above 
title,  without  averring  the  death  o(B. 
states  himself  to  be  "  the^by  seized 
of  the  reversion  in  his  demesne  as  of 
fee."  Upon  general  demurrer,  to  the 
declaration,  the  Court  of  C«  P.  held 
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Ibis  to  be  bad,  and  that  the  defendant 
need  not  plead  it  in  stbatenient. 

Scott  V.  Godwin.     1  B.  &  P.  67 

^^.  DeclHration  on  a  policy  on  ship  and 
goods  at  and  from  London  to  Amstcr- 
flam,  *'  beginning  the  adventure  on  ihe 
goods  frpn^  the  Ipading  thereof  on 
board  t|ie  said  $hip ;"  >yith  a  memo- 
randqni  that  the  insurance  was  on  15 
hogsheads  of  tobarco^  marked  B.  No. 
5 1  and  65. :  special  demurrer,  first 
because  the  goods  were  not  averred  to 
have  been  put  on  board  at  London ; 
aecondly,  because  they  were  n^t  alleged 
to  have  been  marked  pr  numbered  as 
in  the  roemorandum  but  only  thus, 
"15  hogsheads  the  goods  in  the  said 
policy  mentioned ;"  thirdly,  because 
the  plaintiff  was  stated  to  have  been 
interested  until  and  at  the  time  of  the 
loss,  without  shewing  that  he  was  in- 
terested at  the  tiipe  of  the  policy  be- 
ing made;  fourthly,  because  the  alle- 
gation of  the  loss  was  without  a  venue 
Semh.  that  the  declaration  was  had. 
De  S^monds  v.  Shedden.  2  B.  &  P.  1 53 

27.  Policy  on  indigo  and  bale  goods; 
the  declaration  alleged  that  '*  divers 
goods,  &c.  of  3,000/.  value  were  put 
on  board,"  and  afterwards  averred  that 
"  the  said  writing  or  policy  of  assurance 
was  made  on  the  said  goods,''  &c. 
Held  good  on  special  demurrer. 
De  Sjpnon9  \,Joknstpn.     2  N.  R.  77 

528.  In  a  declaration  for  slander  the  plain- 
tiff stated  that  he  was  a  jobber  or 
dealer  in  the  funds,  and  as  such  jobber 
or  dealer  had  been  accustomed  lawfully 
to  contract,  and  had  from  time  to  time 
lawfully  contracted.  Sec.  that  the  de- 
fendant said  of  him  as  such  jobber  or 
dealer,  "  he  is  a  lame  djuck,''  meaning 
that  he  had  not  fulfilled  bis  contracts 
in  respect  of  the  said  stocks  or  funds, 
in  consequence  of  which  diver<  persons 
refused  to  fulfil  their  contracls  with 
him  (specifyin*:  the  contracts,)  and  he 
vas  prevented  from  fulfilling  his  con- 
tracts with  other  persons ;  held  that  it 
did  not  suflicicntly  appear  either  that 
the  words  were  spoken  of  lawfid  con- 
tracts or  that  the  plaintiff  was  a  lawful 
jobber  or  dculer  in  the  funds;  and 
that  the  declaration  was  theretorc  bad. 
Morris  v.  Langdale.     2  B.  &  P.  284 

29'  Qw-  Whether,  under  such  circum- 
stances it  can  be  stated  as  special  da- 
mage, that  divers  persons  refused  to 
fulfil  their  contracts  with  the  plaintiff, 
since  he  might  recover  a  coni|iensation 
by  actipp  if  the  contracts  were  lawful?  I'fr. 


30.  In  slander  the  plaintiff  averr«d  tUs 
be  had  in  due  manner  put  in  his  an** 
swer  on  oath  to  a  bill  filed  agaiqst 
him  in  tlf  e  Court  of  Exchequer  by  the 
defendant,  (but  did  not  proceed  tq 
^ver  any  tolloquium  respecting  that 
answer,  with  reference  to  which  the 
ivords  were  spoken) ;  and  then  alleged 
that  tlie  defendant  said  of  him,  that  he 
was  forsworn,  inuendo,  that  tlie 
plaintiff  had  perjured  himself  in  what 
he  had  sworn  in  his  aforesaid  aJiswrr 
to  the  bill  so  filed  against  him :  held 
that  that  tiiis  innuendo  could  not, 
without  the  aid  of  such  a  colloquium, 
enlarge  the  sense  of  the  words,  by  re- 
ferring them  to  the  answer  averred  in 
the  prefatory  part  of  the  declaration  to 
have  been  put  in. 

fJawkes  v.  ijfaiokes.     8  E.  R.  427 

3 1 .  The  first  count  of  a  declaration  stated 
that  the  defendant  heretofore,  to  \Yit» 
on  such  a  day,  drew  a  bill  of  exchaj^ge 
bearing  date  the  day  and  year  afore- 
said, payable  two  months  afler  date. 
The  second  count  stated  that  after? 
wards,  to  wit,  on  the  day  and  year 
aforesaid,  the  defendant  drew  a  certain 
uther  bill  of  exchange,  payable  two 
moQths  after  date ;  witliout  mention- 
ing any  express  date  in  either  count. 
Held  that  both  counts  were  good. 

Hague  v.  French.     3  B.  &.  P.  173 

32.  If  a  declaration  alleges  a  bill  to  be 
accepted  payable  at  tlie  hoi^se  of  cer- 
tain persons  at  a  particular  place,  it 
inust  a!$o  aver  that  the  bill  was  prer 
sented  for  payment  at  that  place,  and 
oot  to  those  persons  generally. 
Ambrose  v.  Ilopwood.    2  W .  P.  T.  jS  I 

33.  In  an  action  against  the  sheriff  for  an 
escape  on  mesne  process,  it  is  sufTicient 
to  aver  that  the  sheriff  h{id  not  the 
body  at  the  return  of  the  writ,  witli- 
out negativing  the  appearance  of  the 
par^,  or  his  putting  in  bail. 

Stovin  V.  Perrin.  B.  &  P.  !^6\ 
34-.  If  the  writ  issue  from  C.  B.  and  the 
declaration  for  an  escape  aver  that  the 
defendant  had  not  the  body  "  before 
our  said  Lord  the  King"  on  the  re- 
turn day.  It  is  had  on  special  demurrer. 

35.  Trespass  for  assault  and  false  impri- 
sonment may  be  laid  diversus  ditbus  et 
vicibus.  Burgess  v.Frer /ore  .2B.&P.425 

36.  But  a  declaration  charging  that  the 
defendant  on  such  a  day,  and  on  di* 
vers  other  days  and  times.  Sec,  mjade 
an  assault  on  the  plaintiff,  was  hel^ 
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*'  Dad  oh  special  ciemnrrfer;  as  one  assault 
cannot  be  laid  on  different  days. 

EngHsh  V.  Purser,    6  E.  R;  S95 

8r.  Declaration  against  the  dcfchdaut 
for  driving  his  cart  against  tlie  plain- 
tiiTs  horse  with  force  and  violence, 
i»IIeging  it  to  have  been  done  "  by  and 
through  the  mere  negligence,  inatten- 
tion, and  want  of  proper  care,"  of  the 
defendant.  On  demurr«T  to  this  de- 
claraiioii  as  not  being  in  trespass,  held 
that  this  declaration  in  case  waS  good. 
Rogers  v.  Imhltton.    2  N.  R.  117 

i38.  If  a  contract  of  freight  and  demur- 
rage  be  entered  into  by  deed,  the 
plaintiff  fcannot  declare  in  debt  gene- 
rally, and  give  the  deed  in  evidence ; 
but  ought  to  declare  upon  the  deed. 

Athj  v.  Parish.    N.  R.  104 

09.  In  an  action   on  the  ca«c  in  tort  for 

a  breach  of  a  warranty  of  goods,  the 

scienter  need  not  be  charged,  nOr,  if 

charced,  need  it  be  proved. 

IViliiamson  v.  Allison.    2  E.  R.  446 

40.  It  is  not  necessary  to  give  a  lociil 
description  to  the  nuisance  in  an  action 
on  the  case  for  diverting  the  water  of 
a  navigation :  and  therefore  if  it  be 
doubtful  whither  the  place  where  surh 
navigation  is  stated  to  lie,  be  laid  in 
the  declaration  as  a  venue  or  a  local 
description,  it  will  be  referred  merely 
to  venue,  and  need  not  be  proved  to 
be  at  such  place ;  but  it  is  sufficient  il 
it  be  at  aj»y  other  place  within  the 
county.     Mersfif  A*  Irwell  Xapis^ation 

V.  botiglas.     2  E.  R.  497 

41.  If  in  ah  Action  on  thb  case  for  a  nui- 
sance in  trectitisj  a  weir,  it  be  described 
in  the  declnration  to  be  at  H.  and  be 
proved  to  be  at  a  tower  part  of  the 
same  water  called  T.,  the  variance  is 
fatal.  Shaw  v.  Wingley,  York  Sum. 
Ass.  l790,cor.  Wilson }.( cited )ih.5i)0 

42.  Where  one  declared  in  case  for  ob- 
structing a  water-course,  upon  \i\%  pos- 
session of  a  mill  icith  the  appurtenances 
and  that  bif  reason  of  such  his  possession 
he  had  a  right  to  the  use  of  water  run- 
ningin  a  certain  tunnel  to  the  mill  \^uc\i 
allegation  is  not  supported  by  proof 
that  the  tunnel  was  made  on  the  de- 
fendant's land,  which  he  had  agreed 
to  let  the  plaintiff  have  for  this'  pur- 
pose for  a  certain  consideration,  but 
of  which  no  conveyance  was  made  by 
the  defendant  to  the  plaintiff;  and  he 
had  siiKe  refused  assent :  because  the 
))laintiflrhad  not  the  water  by  reason  of 
the  possession  of  the  mill,  ^c.  but  by 
)>aroI  lictDce  or  contract,  which  could 
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not  pass  the  title  to  the  land,  and  a^  a 
licence  was  revocable,  and  revoked. 
Fentiman  v.  Smith.    4  E.  R.  107 

43.  A  declaration,  eufitied  generally  of 
the  term,  relates  to  the  first  day  of 
the  term  ;  and  the  pr<»mises  and  breach 
b^ing  laid  on  the  first  day  of  the  temr; 
niav  be  presntued  to  have  been  made 
beA)re  the  delivery  of  the  declaration  ; 
because  by  A  reference  to  the  ancient 
practice  cif  declaring  ore  tenus^  the 
declaration  canriotbe  suppo<«ed  to  have 
been  delivered  till  the  sitting  of  the 
court  on  that  d<iv. 

Pugh  V.  Robinson.     1  T.  R.  1 16 

44.  Leave  given  to  amend  the  <leclara- 
tion  by  entitling  it  of  the  day  on 
which  it  was  actually  delivered,  in- 
stead of  the  term  generally,  in  order  to 
accord  Vi'ith  an  averment  therein,  that 
other  dcfend#ints  named  in  the  writ 
were  then  outlawed. 

Coutanche  v.  Le  Ruez.     ^  E.  R.  133 

45.  A  declaration  must  be  entitled  of  the 
term  whtn  the  writ  is  returnable, 
though  in  certain  ca^^es  according  to 
the  practice  of  the  court  it  need  not 
actually  be  tiled  till  the  next  term  ; 
so  that  iu  these  latter  cases  the  plain- 
tiff ciinnct  recover  any  demand  aris- 
ing after  the  term  when  the  writ  is 
returnable,  th<nigli  before  the  declar« 
ation  is  actually  filed. 

Smith  v.  Muller.  3  T.  R.  624 
4G.  Upon  breucli  of  a  contract  for  the 
pure  ha^'e  of  lt)0  bags  of  wheat,  40  or 
5<i  of  which  were  10  be  delivered  on 
one  market  day,  and  the  remainder  on 
the  next  market  day,  the  plaint  iff  can- 
not declare  as  upon  an  absolute  con- 
tract for  the  delivery  of  the  40  hags 
on  the  first  day,  Ike.  though  forty  bags 
were  then  iu  fact  delivered:  but  the 
contract  mu\t  be  stated  in  the  alterna- 
tive, according  to  the  original  terms 
of  it.      Penny  v.  Porter.    2  E.  R.  2 

47.  The  same  where  the  contract  was  to 
deliver  goods  within  14  days  or  as  soon 
HS  a  certain  vessel  arrived.  Shiphatn  v. 
Saunders,  E.  17^^' (cited.)  ib. 

48.  In  an  action  against  a  tenant  upon 
promises  that  he  would  occupy  the 
farm  ina  good  and  husbandlike  manner 
according  to  the  custom  ofthecountry  ; 
an  allegation,  that  be  had  treated  the 
estate  contrary  to  good  husbandry  and 
the  custom  of  the  country,  is  proved  by 
shewing  that  he  had  treated  it  contrary 
to  iUe  prevalent  course  of  good  htis^ 
bandry  in  that  neighbourhood ;  as  by 
tilling  half  bb  farm  at  oncei  when  no 
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Other  fanner  tilled  more  than  a 
though  many  tilled  only  a  fimrth. 
And  it  IS  not  necessary  to  shew  an> 
precise  definite  custom  or  usage  in 
respect  to  the  quantity  tilled. 

L^k  V.  HeweH.  4  E.  IL  154 
4>9.  The  plaintiff,  having  declared  upon 
an  agreement  to  deliver  soil  or  breeae, 
with  a  count  for  money  had  and  re- 
ceived, proved  that  the  defendant  hav- 
ing agreed  to  deliver  soil,  he,  the 
pkiindff,  paid  2/.  5#.  for  earnest,  but 
that  the  defendant  refused  to  deliver 
the  soil :  held,  that  he  could  not  re- 
cover damages  for  the  non-delivery  on 
the  first  count,  on  accouot  of  the  ?a- 
rianee ;  nor  the  2/.  5t.  upon  the  se- 
cond, because  the  agreement  was  still 
in  force. 

Cooke  v.Munsiime.   lN.R.351 

50.  In  declaring  upon  a  contract,  not  un- 
der seal,  consisting  of  several  distinct 
parts  and  collateral  provisions,  it  is 
sofiicient  to  btate  so  much  of  it  as 
contains  the  entire  consideration  for  the 
act,  and  the  entire  act  or  duty  which 
is  to  be  done  (including  the  time, 
manner,  and  other  circumstances  of  it< 
performance.)  in  virtue  of  such  coik 
sideration,  the  brt^ach  of  which  act  or 
duty  is  complained  of;  but  such  part 
ot  the  contract,  which  respects  only  the 
liquidation  of  damages  after  a  right  to 
them  has  accrued  by  a  breach  of  thv 
contract,  is  not  necessary  to  be  set  forth 
in  tlie  declaration,  but  is  cmly  matter 
of  evidence  to  be  given  to  tlie  jury  in 
reduction  of  damages.  Tlierefore  as-^ 
snm|)sit  may  be  maintained  in  the  com- 
mon form  of  declaring  against  a  carrier 
for  the  loss  of  goods,  which  were  of 
above  51,  value,  and  were  not  in  fact 
paid  for  accordingly,  although  it  were 
part  of  the  contract  proved  by  gene- 
ral notice  fixed  up  in  the  carrier's  of- 
fice, and  presumed  to  be  known  and 
assented  to  by  the  plaintiff,  that  the 
carrier  tMw/dfMl  be  aeeouniable/armore 
ihmi  5/.  fjr  goods,  unleee  entered  a$ 
such,  mid  paid  for  acccrdmgly. 

Clarke  v.  Gray.    6  £.  R.  564 

51.  An  averment  that  the  defendant  was 
indebted  on  a  bill  of  exchange,  and 
that  the  plaintiff  having  lost  the  bill 
had  at  his  request  given  him  a  bond 
acknowledging  payment,  and  con- 
ditioned to  indemnify  him  against  the 
bill,  states  a  good  consideration  for  a 
promise  by  the  defaidaut  to  pay  the 
contents  oi  the  bill. 

WUKamean  Y.ClmmU.  1  W.P*  T.  523 
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52.  In  debt,  by  bOI,  the  dedatatioa 
good,  though  the  snms  demanded  in 
the  several  counts  amomit  altogether 
to  more  than  the  sum  at  first  demanded 
in  the  fuarUur  ;  for  that  issuperflaons 
and  may  be  rejected. 

Lardy.  HouHom.    11  E.  R.  62 

53.  Where  a  plaintiff  in  echrefadoM  de« 
manded  execution  for  a  certmnsum 
recovered  by  judgment  of  B.  A.  for 
dami^es  and  costs,  with  upromtp^iei 
per  recordmm,  and  also  a  certain  other 
sum  adjudged  to  him  in  the  Exchequer 
Chamber  for  hb  damages  and  coats  of 
a  writ  of  error,  wUhemi  a  promt  paUt, 
&c, :  held  that  the  demand  being  di- 
visible, and  no  objection  lying  to  the 
sum  first  demanded,  a  demurrer  to  the 
whole  declaration  was  bad,  and  the 
plaintiff  was  entitled  to  Judgment  ^ene- 
rally  an  such  demurrer ;  the  objection  to 
the  latter  sum  demanded  being  merely 
formal,  and  not  available  but  on  special 
demurrer. 

Powdick  V.  Lyon.    1 1  E.  R.  565 

54.  The  ofieace  prohibited  by  3  G.  3.  c. 
1 5.  §  1 .,  is  the  voting  as  a  freeman,  not 
having  been  12  months  admitted,  and 
not  having  any  other  tight  of  voting 
than  that  which  the  character  «/*  a  free* 
Wkom  eomfere.  And  the  offence  must 
be  so  averred  in  the  declaration. 
Ikman  v.  Marrett.    I  W.  P.'  T.  IM 

III.  Departure,  and  Discontinuance. 

i.  Replevin  for  taking  the  plaintiff's 
goods  and  chattels,  to  wit,  a  lime  kiln ; 
avowry  for  rent ;  plea  in  bar  that  the 
lime  kiln  was  afiixed  to  the  freehold : 
the  court  held  the  plea  in  bar  bad, 
because  it  was  a  departure  from  the 
declaration,  which  had  treated  the 
lime-kiln  as  a  chattel. 

Niblet  r.  SmUh.    4T.R.504 

?•  To  debt  on  an  anottity-bond  the  de- 
fondant  pleaded  no  such  merooaal  as 
the  statute  requires,  to  which  plaintiff 
replied  that  there  was  a  memorial 
which  contained  the  names  of  the  par- 
ties, &c.  and  the  consideration  for 
which  the  annuity  was  granted;  the 
defondant  rejoined  that  the  consider- 
ation was  untruly  alleged  in  the  me- 
morial to  have  been  paid  to  both 
obligors,  for  that  one  of  them  did  not 
receive  any  part  of  it :  the  rejoinder 
was  held  bad ;  first,  because  it  was  a 
departure  from  the  plea:  secondly, 
because  the  foct  alleged  respecting  the 
memorial  did  not  contradict  the  re* 
plication,  for  the  consideration  asigbt 
lave  been  paid  to  the  other  obligor 
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pn  account  of  himself  and   the   co- 
pbligfir,  or  to  a  stranger  for  them  both 
Praed  v.  The  Duchess  of  Cumberland, 

4  T.  R.  585 
Affirmed  in  Cam.  Scac.  2  H.  B.  280 
d«  If  the  U)r(l  of  a  manor  $ct  up  a  cus- 
tom to  have  the  best  live  or  dead 
.  cliattel  as  an  heriot ;  qit,  if  the  tenant 
can  modify  that  custom  by  pleading 
another  that  the  homai;e  shall  a'^^ess  a 
compensation  in  lieu  of  the  heriot  1 

1  B.  &  P.  282 

4.  Debt  on  bond,  which  was  conditioned 
to  perform  an  award ;  piea,  no  awwrd ; 
repttcation,  setting  out  an  aw^rd ;  re- 

•  joinder,  stating  the  whole  award  (in 
which  were    recited  the  bonds  of  sub 

'  mission,  whereby  it  appeared  thHt  the 
award  was  not  warranted  by  the  sub- 
mission); and  then  demurring.     Held 

;  4bat  the  rejoinder  was  not  inconsistent 
.wijth,  nor  a  departure  from,  the  plea. 
Fis/ter  V.  Pimbley.     11  E.  K.  18i5 

ly .  T>ouble  Plea ;  Duplicity  in  Pleading. 

I,  The  Stat.  4  Ann.  c.  16\,  which  allows 
double  pleading,  does  not  extend  to 
penai  actions. 

Hetfrick  V.  Foster.    4  T.  R.  701 

5.  To  assumpsit  on  a  bill  of  exchange 
the  Court  of  C.  P.  will  npt  allow  a 
defendant  to  plead  the  j^eneral  issiuc ; 

.  and  that  the  bill  was  given  on  a  stork- 

.  jobbing  transaction,  coutrary  to  7  G 
5.  c.  S.  Shaw  V.  Everett.  1 B.  &  P.  222 
9*  But  to  debt  on  bond  they  will  per- 
mit the  defeiidant  to  plead  non  est  f ac- 
tum ;  and  usury. 

Lechmerey.  Rice.   2  B.  &  P.  12 

4-  That  court  only  continues  to  exercise 
an  authority  over  applications  for 
pleading  several  matters  (which  had 
originally  been  the  practice  of  K.  B. 
also)  in  order  to  prevent  an  oppres- 
sive u«e  being  made  of  the  liberty  given 

.  by  the  statute.  ib. 

t^.  They  will  not  allow  non  assumpsit ; 
and  alien  enemy,  to  be  pleaded  toge- 
ther. Thyatt  V.  Yffung.    2  B&  P.72 

^.  To  trespass  and  false  imprisonment, 
a  pl^a  of  alien  enemy  not  allowed  by 
K.  B«  to  b<^  pleaded,  together  with  a 
special  justification  inconsistent  there- 
with, and  the  general  issue. 
Tmckenhrodt  v.  Payne.     12  E.  R.  206 

7-  A  plea  of  tender  to  one  count  and  a 
plea  of  alien  enemy  to  another  icannot 
be  pleaded  togelher. 
Shombfck  v.  Dela  Cour.  10  £.  R.  326 

|.  To  debt  .on  an  escape,  defendant 
pleaded  a  negligent  e*{cape,and  volun- 


tary return,  since  which  the  pri5on*»r 
bad  been  safely  kept;  plnintiff*  in  his 
replication  admitted  the  negligent  es- 
cape and  voluntary  return,  but  alleged 
that  the  prisoner  had  not  been  safely 
kept  since  that  time,  having  again 
escaped,  which  was  a  different  escape 
from  that  mentioned  in  the  plea,  and 
the  Srtiue  for  which  the  action  was 
brought ;  defendant  in  his  rejoinder 
traversed  the  allegation  thpt  the  prj* 
sour  h:'d  not  been  ^afely  kept,  and 
then  pleaded  to  the  latter  part  of  th^ 
replication  as  to  a  new  a^siqnnienti  a 
negligent  escape,  a  voluntary  retui-ui^ 
and  sufe  keeping  since,  in  the  samq 
manner  as  in  the  plea.  This  lattef 
part  of  the  rejoinder  the  court  refused 
to  strike  out  on  motion,  but  held  i^ 
bad  on  ••pecial  demurrer. 

Griffin  v.  Ej/fes.     1  B.  &  P.  413 

9.  The  ^tat.  32  G.  3.  c.  58  U.,  enablipg 
*    <iefeii<laiitH  in  quo  warranto  to  pleacj 

<louble,  is,  as  well  as  the  .stat.  9  AnnA 
c.  20  ,  confined  to  cotyorale  officers. 
Ft.  V.  Richardson.     9  E  R  4f)g 

10.  In  an  action  on  a  bond  givfti  in  th^ 
East  Indiest  where  the  subscribing 
witness  resided,  the  defendant  (aftei: 
great  deluys  caused  by  hiift),  under 
leave  to  plead  sevend  ntatters,  pleaded 
non  est  fiHnm,  solvit  ad  diem,  and 
solvit  post  diem :  The  court,  adverting 
to  former  delays  of  the  defen<fant  a4»(i 
to  the  probable  delay  by  senHing  to\hif 
East  Indies  for  the  depo-iti«  n  of  the 
subsciibing  witness,  and  on  affidavit 
that  part  payment  had  been  made  on 
the  b«jnd,  recen'ly  before  the  action'^ 
rescinded  the  rule  for  pleading  double, 
in  order  to  make  the  defendant  elect  to 
stand  either  on  the  plea  oi  non  est 
factum,  or  on  tlie  other  pleas. 

Rama  Chitty  v.  Hume.     1 3  E.  R.  25^ 

V.  Heir,  Pleas  by* 

1 .  A  plea  by  an  heir  at  la\y  who  was 
sued  bv  an  '  obligee  of  his  an(e«»tor, 
that  he  claimed  to  retain  a  certain 
sum  for  money  laid  out  in  repairing 
the  premise^,  cannot  be  supported. 
Shettletvorfh  v.  A>n7/f.     I  T.  R.  454 

2.  Qu.  Whetlnrnetcssaiy  repair**  might 
be  so  pleaded?  '    iT.  R.457 

VI.  Not  Guilty. 

I.  Whether  not  guilty  may  be  plead- 
'  ed   to  an   action  of  debt  on  a  peoal 
statute  ? 
Ccjppin  q.  t  v.  Carter.    1  T.  R.  4$S 
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2«  Upon  a  dewsiavtt  against  eicecuton, 
not,  guilty  may  be  pleaded  as  well  as 
nil  debet.  lT.R.462 

3.  A  defendant  in  an  indictment  for  a 
misdemeanor  cannot  plead  over  to 
the  charge,  after  a  plea  in  abatement 
for  a  misnomer,  on  which  issue  is  taken 
and  found  Hgainst  him. 

R.  V.  Gibson.    8  E.  R.  10? 

VII.  Plea  in  bar. 

1.  To  assumpsit  by  several  partners  the 
defendant  may  plead  in  bar  the  bank- 
ruptcy of  one  of  them. 
Eckhardt  Sr  al.  v.  Wilscn.  8  T.  R.  1 40 

3.  Assumpsit  by  several  as  executors ; 
plea  in  bar,  that  the  promises  were 
made  by  the  defendant  jointly  with  one 
of  the  plaintiffs ;  and  held  good  on  de- 
murrer. Moffatt  Sf  al.  v.  Van  Millin- 
gen.  B.  R.  E,  27  Geo.  3. 

2  B.  &P.r24, « 
Z.  A»  hiade  a  promissory  note  payable 
to  himself  and  B.  and  C.  his  partners; 
it  was  by  them  indorsed  to  C.  (one  o2 
the  payees)  &  D.&  E,,  also  partners ; 
In  assumpsit  upon  the  note  by  C.  £>., 
aiid  E.^  against  B.^  he  pleaded  in  bar 
that  the  promises  were  made  by  him 
jointly  with  C,  one  of  the  plaintills  ; 
and  held  good  on  special  demurrer. 
Mainwaring  v.  Newman,  2  B.  &  P.  1 20 

4.  •It  is  no  bar  tn  an  action  of  assumpsit 
that  there  was  a  former  action  of  assump- 
sit between  the  same  parties,  in  which 
the  plaintiff  recovered  one  demand, 
and  might  also  have  recovered  th; 
present  demand  ;  if  in  point  of  fact  tlie 
present  demand  were  not  the  subject 
of  inquiry  in  the  former  action. 

Stddon  V.  Tutop.  6  T.  R.  0'07 

5-  Afitrr,  if  the  present  demand  were 

inquired  hito  in  the  former  action,  ib. 

6.  A  supersedeas  obtained  after  judgment 

cannot  be  pleaded  in  bar  to  an  action 

on  such  judgment. 

Topping  V.  Ryan,  1  T.  R.  273 

7-  A,  having   privilege   of  parliament, 

owes  B.  a  sum  of  money,  for  which 

B.  sues  him  ;  in  consequence  of  which 

C,  enters  into  a  bond  together  with 
A.f  conditioned  for  the  payment  to  B. 
of  sueh  sum  hs  B.  «hall  recover  in  the 
action  against  A.^  in  pursuance  of  the 
atat.  4  G,  3.  C.  33.  In  that  action  B. 
obtains  judgment,  and  puts  the  bond 
in  suit  against  C  To  the  action  on 
the  bond,  C  (though  under  terms  by 
a  judge's  order  to  plead  issuabft/)  may 


plead  in  bar  that  a  writ  of  error  is  da* 
pending  on  the  judgment  against  A. 
Curling  v.  hmes.  2  H.  B.  372 
S.  A>  gave  B.  a  bond  to  secure  an  an- 
nuity, and  before  any  payment  be- 
came due  A.  lent  B.  a  sum  of  money  j 
on  which  it  vtiis  agreed  that  £.  should 
retain  the  payments  of  the  annuity  as 
they  becatne  due  till  that  sum  was  dis- 
charged :  then  B.  became  a  bankrupt; 
and  the  agreement  to  retain  was  held 
a  good  plea  to  an  action  on  the  bond 
by  B.'a  assignees  for  the  payments  ac- 
cruing after  the  bankruptcy,  being 
equivalent  to  a  plea  of  solvit  ad  diem. 
Sturdy  V.  Amaud.  3  T.  R.  599 

9.  If  the  obligor  of  a  bond  after  notice 
of  its  being  assigned  take  a  release 
trom  the  obligee  and  plead  it  to  an 
action  brought  by  the  assignee  in  the 
name  ofthe  obligee,  the  court  will  set 
the  plea  aside,  nor  will  they,  under 
tbe^  circumstances,  allow  the  obligor 
to  plead  payment  of  the  bond. 

Legh  V.  Lrgh.  1  B .^t P.  U7 

10.  Non  damnijleatus  cannot  bepleaded- 
to  debt  on  bond  conditioned  for  the  pay- 
ment of  a  sum  of  money  at  a  certain 
day,  though  it  a|>pear  !>y  the  condition 
tliHt  the  bond  was  given  by  vrny  of  in- 
demnity. 

Holmes  Si' al.y. Rhodes.  1  B.&.P.638 

1 1 .  A  p!ea  that  the  plaintiff  and  oefen? 
dant  agreed  to  settle  all  matter^  in  dis- 
pute, and  to  bind  themselves  in  a  per 
nalty  not  to  sue  each  other,  is  a  bad 
plea,  as  it  does  not  amount  to  satis- 
faction.    James  v.  David.  5  T.  R.  14  J 

1  ?.  To  an  action  on  a  covenant  hi  a  deed 
(made  for  the  performance  of  several 
nmtters)  the  defendant  cannot  plead 
(hat  in  the  deed  ttierc  is  a  covenant, 
that  in  case  any  difference  shoiddarbc 
between  the  parties  respecting  any 
part  of  the  agreement,  it  should  be 
settled  by  arbitrators,  and  that  he  of- 
fered  to  refer  the  matter  in  dis|)utey 
but  that  the  plaintiff  refused,  4r. 

Thompson  6f  al.  v.  Chamock. 

S  T.  R.  139 
(And  see  AwAltD  I.  2.) 

13.  Performance  of  a  covenant  pleaded 
otherwise  than  in  the  terms  of  the  co- 
venant itself  is  bad,  even  on  general 
demurrer.  1  B.  &  P.  458 

14.  if  the  plaintiff  in  covenant  assigns 
as  a  breach  that  the  defendant  did  not 
repHir,  a  plea  that  the  defendant  did 
not  break  bis  co  i^enant  is  liad,  on  special 
demurrer^  although    the  declaration 
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concludes  by  averring  that  so  the  de- 
fendant hath  broken  his  covenant;  but 
it  would  be  good  after  verdict. 
Taylor  v.  Needham     2  W.  P.  T.  278 

15.  If  an  estate  be  created  by  deed  poll, 
ne  lessa,  ne  granta,  ne  chargea,  ne 
enfeoffa^  ne  do7ia,  &c.  are  good  p!<;as, 
for  a  stranger  to  the  deed. 

2W.  P.T.  378 

16.  One  of  three  johit  covenantors  gives 
a  bill  of  exchan/^e  for  part  of  a  debt 
secured  by  the  covenant,  on  whicli  bill 
judgmentis  recovered:  held  such  judi;- 
meiit  to  be  no  bar  to  an  action  of 
covenant  against  the  three  ;  Nuch  bill, 
though  stated  to  have  been  given  for 
the  payment  and  in  satisfaction  of  the 
debt,  not  bein<;  averred  to  have  been 
accepted  as  satisfaction,  nor  to  have 
produced  it  in  fart 

Drakt  v.  Mitchell  Sf^  ak  3  E.  R.  Q5 1 
l7*  To  dtbt  on  bond  conditioned  for 
performance  of  articles  in  an  agree- 
jneiit  referred  to,  a  plea  of  peiform- 
ance  generally  was  held  bad  on  special 
dtmurrer,  because  it  did  not  appear 
but  that  some  of  the  articles  might  be 
negative  or  disjunctive. 

E.  of  Ktrri/v.  Baxter.  4E.  R.340 

18.  Qn.  If  siuh  plea  would  have  been 
helped  by  an  allegation,  that  none  of 
the  articles  wtre  negative  or  disjunc- 
tive. 1^. 

19.  So  where  general  performance  was 
pleaded  to  debt  on  boml  conditioned 
to  perform  covi>iiants.  and  the  plainti/}' 
in  his  replication  set  out  the  iudenture 
verbatim  and  then  demurred,  shewing 
for  cause  that  the  defendant  had  not 
shewn  how  he  had  performed  the  ne- 
gative covenants;  demurrer  held  good. 
Aliter,  If  the  indenture  set  out  in  the 
replication  had  contained  no  negative 
or  disjunctive  covenants,  in  which  case 
the  defect  of  the  pica  in  not  setting 
out  the  indenture  would  have  been 
cured.   Plomcr  v.  Rain.  M,  17.  G.  5. 

(cited  )ib.  344.  w. 
SO.  To  debt  on  bond  C4>nditioned  fur 
the  payment  of  a  sum  of  money,  which 
the  condition  stated  to  have  been  taken 
up,  borrowed,  and  received  by  the  de- 
fendants of  the  plaiutitl's  at  re<^panden- 
tia  interest,  secured  by  a  cargo  of 
"goods shipped  (rom  Calculta  to  Ostefid, 
it  is  comprtfut  to  the  defeiid.tut  to 
plead  that  the  bond  was  given  to 
secure  the  price  of  goods  sold  by  the 
^Kiintiffs  to  the  defendants  in  the  East 
Indies,  and  illegally  {irepared  by  the 


plaintiffs  for  shipment  from  thence  to 
beyond  the  Cape  of  Good  Hope,  with- 
out the  licence  of  the  East  India 
Company ;  without  proceeding  to  state 
formally,  that  the  conditior.  was  colour- 
able, to  conceal  the  iller<<Uity  of  the 
transaction,  and  to  negative  that  the 
bond  Was  given  for  money  taken  up^ 
borrowed  and  received,  &c.  For  the 
statement  in  the  plea  is  rather  ex- 
planatory of,  than  absolutely  incon- 
sistent with,  the  transaction  stated  in 
the  condition  of  the  bond  :  but  if  it 
were  inconsistent  with  it,  the  plea 
would  still  be  g^od  in  this  form. 

Paxton  V.  Popham.     9  £.  R.  408 
(And  see  Practice,  XII.) 

2 1 .  Accord,  and  satisfaction  made  before 
breach  of  a  covenant,  cannot  be  plead- 
ed in  bar  of  an  action  on  the  covenant. 

Kaye  V.  IVaghorne.     1  W.  P.  T.  428 

22.  Pita  to  assumpsit,  that  the  defendant, 
who  was  the  payee  of  a  promissory 
note,  indorsed  it  to  the  plaint iflf  "  for 
and  on  account  of"  the  said  debt^  is  a 
good  plea. 

Kearslake  V,  Morgan.  5T.R.  513 

23.  To  a  debt  on  bond  conditioned  for 
the  payment  pf  a  certain  sum  at  a  cer- 
tain day,  defendant  pleaded  that  by 
articles  of  agreement  between  the 
plaintiff,  her  sister,  and  the  defendant* 
the  ini crest  of  the  money  was  to  be 
paid  to  one  of  the  sisters  upon  an  event 
which  had  happened ;  but  as  the  plea 
did  not  allege  the  payment  of  the  in- 
terest accordingly,  it  was  holden  bad. 

Baldee  v.  Elrrs.  5  T.  R.  250 

24.  A  plea  in  bar  of  hu  avowry  for  taking 
damage  feasant,  that  the  cattle  escaped 
from  a  public  highway  into  the  locos  in 
quo,  through  the  defects  of  fences, 
most  shew  that  they  were  passing  on 
the  highway  when  they  escaped:  it  is 
not  siifHcicnt  to  state,  ih-Albeing  in  the 
highway  they  escaped. 

liovaston  v.  Payne.  2  H.  B.  527 

25.  The  plaintiflf  in  replevin  pleaded  in 
bar  to  an  avowry  fi>r  damage  feasance 
that  the  locus  in  fpw,  from  time  where* 
of,  &c.  ought  to  be  open  and  com- 
mon **  on  or  before  the  15th  of  Octo* 
her,  when  the  corn  was  cut  and  car- 
ried, and  from  thence  for  a  lo;ig  time, 
to  wit,  for  three  weeks  and  upwards,' 
that  the  plaintiff  when,  <^c.  put  in  his 
cattle  "  the  same  time  being  when  the 
said  field  was  and  ought  to  be  open 
and  common  as  a/oresaid:"  held  that 
ibc  plea  was  bad  for  uncertainty,  even 
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Jifler  verdict,  the  right  of  common  he 
]&g  too  generally  cifsicrihed  both  in  is 
conimeiicetnei.t  and  conclu«ii'*n. 

Dfi  Costa  V.  Clarke,  1  B.  &  P.  257 

i6.  Ill  ao  avowry  deffiidadt  averrt d  that 
ail  those  wh(se  e>tale  he  now  hji«,  &:c. 
from  time  tchercof^  4c.  ha\e  hctn  ac- 
customed to  hav  ,  and  of  right  during 
all  the  time  aforesaid  t^\\^\\x  to  hjne 
bad,  and  still  of  ii<:ht  ought  to  havt 
coiiiiiH.n  of  |>»sture  in  the  locus  in  quo : 
held  bad,  and  that  it  did  not  Hmount 
to  an  Hveriuent  of  right  uf  common  at 
all  tim»s  of  the  year. 

Hawkins  \\  Eccles.  ?  B.  i  P. 359 

^7'  If »  defendant  in  replevin  plead  by 
way  ofjustsfitatioh  of  the  takinjr,  thaf 
tie  was  possessed  of  a  nsessiia^e  with 
common  appurtenant,  and  that  the 
plaintiff's  cat  tie  were  Ihmaee  ffasant, 
on  tlie  conimon,  and  conclude  in  bar 
without  praying  a  teturh,  it  seems  tliat 
such  a  I -lea  i^  bad.  t^. 

is.  Replevin  of  cattle  taken  in  A,  The 
'defendant  avowed  the  taking  in  A., 
under  a  demise  of  certain  premises^  of 
^hich  jb.  was  parcel,  and  because  the 
cattle  were  daiiiai*e  feasant  in  iJ.  he 
took  Ihfm  and.  dr-^ve  fliem  througli 
A,  ill  his  \v;)y  to  the  pound  ;  and  iijxm 
cenera)  demurrer  the  avowry  was  held 
to  be  well  pleaded. 
Ahercromhiev  Parkhurst,  2B.tSrP.4SO 

ff).  If  to  an  avowry  for  ICO/,  rent  in 
arrcar,  the  plaintiff  plead  '*  that  the 
said  120/.  is  not  due,"  and  the  de- 
JTendant  join  is>ue  thereon,  and  at  the 
trial  it  a)>pear  that  24^/.  only  is  due, 
tJpon  which  the  plaintiff  objects  that 
the  evidence  does  not  support  the  issue 
jbuicd  by  the  defendant;  vet  if  a  v<r 
diet  be  t'ken  for  24/.  snliject  to  the 
opinion  of  the  court,  snrh  finding  wW 
cure  the  defect  in  the  formality  of  tin- 
issue.     Cobh  V.  Bryan,  3  B.  &  P.  34X 

dO.  To  a  declaration  against  oiie  upon 
joint  pronises  by  him  and  auothir, 
Whom  he  aveis  to  he  out!.n\ed;  a  )>Iea 
of  nul  tiel  record  of  tnitlawry  is  in  ef 
feet  a  pica  in  abaiemcnt,  for  want  of 
piarties  :  a:  d  therefore,  if  it  conclude 
in  bar,  it  is  bad  on  general  denuirres 
iiid  the  plaintiff  is  entitled  to  judg- 
ment qywd  recuperet ,  &c. 

JS'owhtn  v.  Gcddes.     1  E.  R.  Cmi\ 

5l.  InjustifyingatreSj'u  s  under  the  pro 
cess  of  a  forfign  court,  it  seems  that 
the  plea  shr>uld  be  formed  in  analoiiy 
to  similar  jiistificatJons  u»ider  the  |  ro- 
Ce«»«  of  our  infc'ior  'courts:  but  at 
•ijy  rale  a  pleu  t^hith  only  states  that 


the  court  abroad  was  governed  by  fo- 
reign laws  that  the  property  seized 
wa«  within  its  juris;  iction,  that  cer- 
tain legal  proceedings  were  had,  ac- 
cording to  such  foreign  laws,  against 
the  pioperty  in  question  hi  such  court, 
JiaAing  competent  jurisdiction  in  that 
behalf, ff  taliterprdcessum,SfC.  <hat  the 
defendant  was  ordered  by  the  sa'd 
cowrt,  having  competent  authority  in 
that  behalf,  to  seize  the  property,  is 
bad  ;  being  too  general  ;  aiid  not  giv- 
ing the  I'laintiff  notice  whether  the 
defendant  justified  as  m  officer  of  the 
conrt,  or  party  to  the  cali^e :  or  of 
what  nature  the  ch^rgfe  was,  or  by 
whom  instituted,  or  what  the  order  of 
seizure  \^a9,  wliethef  absolute  or  quo- 
usque,  &c. 
Collettv,  Keith  (Ld)     2E.R.260 

32.  Ko  matter  of  defence  arising  after 
action  brou;»ht  can  properly  be  plead- 
ed in  bar  of  the  actioii  generally,  but 
it  oujjht  lo  be  |»leaded  iu  bar  of  the 
further  muintenance  of  the  suit.  There- 
fore where  one  who  was  an  alieii  amy 
at  the  time  of  the  action  bnaight,  be- 
came an  alieii  enemy  before  i>lea  plead- 
ed, and  thcdefendlmt  pleaded  that  the 
plaintiff' ouoht  not  to  have  or  mnintaiti 
his  action,  because  he  was  before  and 
at  the  time  ofexhihUinghis  bill,  and  that 
he  fimv  is  an  alien  enemy,  «fcc. ;  con- 
cluding that  therefore  the  piaintifT 
ought  lo  be  barred  from  having  or 
maintaining  his  action,  Arc. ;  to  which 
the  plaintiff^  replied,  that  at  the  time  of 
ft  iiibiting  his  bill  he  was  an  alien  amy  / 
wherefore  \\f^  prayed  judgment  and  his 
damages:  to  wJiich  there  was  a  demur- 
rer: held  that  the  plea  was  ill  pleaded: 
But  Jet,  a&  the  court  w ere  ex  officio 
bound  to  give  surh  judgment  as  ap- 
peared upon  the  whole  record  to  be 
projier,  without  regard  to  the  issues 
found  or  confessed,  or  to  Ju.y  imperfec- 
tion in  the  prayer  of  judgment  on 
either  side  ;  ami  as  it  appeared  upon 
the  whole  that  the  plaintiff*  was  notb 
an  alien  enemy,  and  thejpfore  incapa* 
hie  of  maintaining  funher  his  suit, 
jn (lenient  was  given  that  he  l)e  barlctl 
fron}  furl  her  having  or  maintaining  hii 
action, 

Le  Brei  v.  Papillon.    4  E.  B.  502 

33.  A  plc*A  ofUul  tiel  record^  pi'^aded  to 
an  action. of  debt  on  an  Irish  judg- 
ment recovereil,  niu^t  conclude  to  the 
co'.'Mirv ;  for  though,  since  the  Unions 
Burh  judgment  be  a  recnrd,  yet  it  i^ 
cj]'y  |ToveabIe  fay  an  ciaiuiki«d  co^)^ 
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%n  oath,  the  Veracity  of  which  is  only 

triable  by  a  jtiry  Collins  v.  Lorrf 

Viscount  Mathtw,    5  E.  R.  473 

54.  Every  plea  to  the  jurisdiction  of  the 
boiirt  ought  to  give  som^  other  court 
by  which  the  matter  may  be  tried. 
ThereAire  it  is  not  sufHcieiit  for  a  na- 
tive of /r«/£rni^,  charpTfd  with  the  pub- 
lication of  a  libel  in  Midalesex,  to  plead 
to  the  jurisdiction  of  B.  R.;  that  Ire- 
iandt  before  the  uuibn,  was  governed 
by  its  own  IhWs,  and  not  by  the  laws 
of  Great  Britain ;  and  that,  since  the 
Union,  it  is  yet  governed  by  itd  own 
laws,  &c.  und  that  there  always  have 
been,  and  now  are^  courts  and  juris- 
dictions in  Ireland^  distinct  from  those 
in  Great  Britain,  and  copipetent  for 
the  trial  of  all  ofiences  committed  by 
the  natives  resident  there ;  and  that 
the  defend/^iit  is  a  native  of  and  was 
resident  in  Ireland  at  the  time  uf  the 

•  todence  alleged,  and  that  the  sul>jeci 
tnatier  of  th^  supposed  libel  related  to 
things  in  Ireland;  for  the  objection, 
if  any,  goins^  to  the  total  want  of 
jurisdiction  in  any  of  the  courts  of  thi> 
part  of  tlic  kingdom  to  try  the  de- 
fendant for  such  an  offence,  it  shouM 
either  be  taken  advantage  of  by  a  plea 
in  bar,  or  by  evirlence  under  the  gene- 
ral isMie.   It,  v.  Johnson.  6  E.  R.  5 8 '3 

j^5.  The  plea  of  an  attorney,  to  an  action 
sued  against  him  by  b:ll,  stating  his 
privdege  not  tb  be  compelled  to  an- 
6wer  any  bill  to  be  exhibited  against 
him  in  the  nistody  of  the  marshal^  &c. 
wn\  concludin!*  that  the  Court  would 
not  tnke  further  cognizance  of  the  ac- 
tion aforesaid  against  him,  (instead  of 
•)>niyingjudgmentof  the  bill,  and  that 
it  might  be  quashed),  will  not  be  taken 
as  a  plea  to  the  jurisdiction,  but  only 
as  objecting  to  the  Court's  taking  cog- 
taiiance  of  the  action  against  one  of  its 
)sittornies  tit  that  form:  and  therefore 
the  Cburt  will  adjudge  the  bill  to  be 
quMslied. 
Chatland  v.  Thornhy.     1 2  E.  R .  544 

C6.  The  toleration  act,  \  W.  6l  M.  c.  18. 

f provides  (§18)  that  any  person  jna- 
iciously  disturbing  any  dissenting  ron- 
gre^dtion  under  that  art,  on  proof  be> 
fore  a  justice  of  peace,  shall  find  sure- 
tics  in  50/.,  or  in  default  becommitterl 
to  prison  till  the  next  sessions,  and  on 
conviction  forfeit  CO/,  to  the  crown. 
To  an  aetion  against  magistrates  for 
tre!<pass  and  false  impiisonnient  thry 
p1eade<l  a  charge  prrferretl  before 
them  for  an  offence  against  that  ciaases 
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and  a  commitment  for  want  of  sureties 
under  it  to  the  next  sessions  t  and 
that  before  the  next  sessions  it  was 
agreed  betwiien  the  prosecutor  and  the 
iiow  plaintiff,  tbifh  the  consent  of  the 
Committing  magistrale8(the  now  de^n- 
dants),  that  the  pro>ecntioi]  shoold  be 
drop{)ed,and  the  plaintiff  be  discharged 
at  the  sessionsf  tr  want  of  prdsecution; 
that  the  plaintiff  was  accordingly  thea 
and  there  so  discharged  ihfull  sati^ 
faction  and  discharge  bf  the  assault 
and  imprisonment:  held  this  was  no 
legal  satisfaction ;  for  either  the  agree- 
ment was  illegal,  as  stifling  a  prosecu^ 
lion  for  a  public  misdemeanor,  and 
thereby  impeding  the  course  of  justice; 
or  the  satisfaction,  if  any,  was  moving 
from  the  prosecutor  only,  and  not 
from  the  justices;  their  authority  over 
the  prosecution  being  at  an  end 
aft?r  the  commitment  of  the  plaintiff, 
and  their  consent  afterwards  to  the 
prosecutor  dropping  the  prosecution 
being  H  iliere  nullity,  and  no  satisfactioil 
for  a  prior  injury,  if  any,  received  by 
the  plaintiff  from  their  act. 

Edgcomhe  v.  Rodd.  5  E.  R.  ?()4 
7*  A  plea  to  an  action  against  the  mar* 
shal,  for  the  escape  of  a  prisoher  in 
custody  for  a  debt,  after  stating  the 
return  of  the  prisoner  into  custody 
after  such  escape,  before  action  brought 
he.  ought  to  shew  a  detention  of  him 
by  the  otficer  down  to  the  coraroence- 
nient  of  the  action,  or  a  legal  discharge 
from  that  detention:  and  therefore, 
though  the  pl«*a  only  stated,  that  afifer 
the  return  olf  the  prisoner  into  custody, 
the  defendant  did  thereupon  then  mid 
aftertcards  keep  and  detain  the  said 
prisoner  in  his  custody  inexecution,&c.y 
under  and  by  virtue  of  the  commit- 
ment, &c. :  and  the  replication  tra- 
versed that  after  the  prisoner's  return 
the  defendant  did  keep  and  detain  him 
in  custody  iu  execution,  &c.,  in  man' 
ner  and  form  as  stated  in  the  plea;  a 
detention  down  to  the  commencement 
of  the  action,  or  uutil  a  legHl  discharge 
from  such  detention,  is  virtually  ini* 
plied  in  the  plea  and  included  iu  the 
traverre  ;  and  therefore  the  plea  is  ne- 
gatived by  shewing  in  evidence,  that 
after  the  prijoner's  return  he  again 
escaped  and  died  out  of  custody. 

Chambers  v.  Jones,  11  E.  R.  405 
S.  Difiicult  questions  are  not  allowed 
to  be  pli'aded  as  sham  picas. 
Charfesifal.  \.  Marsden.  iVf.?.T.2U 
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VIII,  Prescripitan,  or  Vsage;  Mode  of 

Pleading. 

1.  In  an  action  on  the  case  for  not  re- 
fiairinj;  a  privatf  road  leading  through 

.  the  defendHnfs  close,  it  is  suflicient 
for  the  plaintiff  to  allege  that  the  de- 
fendant, a$  occupier  of  the  close,  ii* 
bound  to  repair. 

Rider  v.  Smith.  3  T.  R.  766 

2.  But  a  deftndanti  who  prescribes  in 
right  of  his  bwn  estate,  must  set  forih 
the  instate  in  right  of  which  he  claims 
the  privilege.  3  T.  R.  766 

5.  A  plea  of  prescription  for  common  in 
a  gue  estate  is  good  af.er  verdicr, 
though  it  be  not  in  express  terms  al- 
leged that  Ihe  owners  of  the  estate 
have  used  it  from  time  immemorial. 
Clarke  v.  King.  3  T.  R.  1 4? 

t.  In  pleading  a  ri;;ht  to  enter  a  com- 
mon to  dig  for  and  carry  away  sand 
and  gravel  for  the  repairs  of  a  house, 
it  is  neces'iary  to  allege  that  the  house 
was  out  of  repair,  that  the  |.)arty  en- 
tered for  the  purpose  of  di^rging  for 
and  carrying  away  sand  and  gravel 
fur  the  necessary  repairs  of  that  house, 
and  that  the  materials  were  used  for 
that  purpose. 

Peppin  V.  Shakespear,  6T.  R.  748 

$.  A  charter  of  W.  3.  granted  to  Ihe 
town  of  Lieerpool,  directs  that  the 
conimon-couiicilinen  shall  he  elected 
in  such  manner  as  was  used  before  a 
former  charter  of  Grr.  2.;  the  de- 
fendant, to  a  quo  warranto  infolrmalion 
for  exercising  the  office  of  conimon- 
council-nian.  pleaded,  that  before  the 
chatter  of  Car,  ^.  the  mayor,  bailiff:^, 
and  burgesses,  u^ed  to  elect  (except 
at  those  tiroes  when  there  was  any 
bye-law  to  regulate  the  miide  of  elec- 
tion) :  it  was  held  that  the  p'ea  was 
bad,  becau*-e  it  did  not  shew  what 
was  the  usage  in  fact  before  the  char- 
ter of  Car,  2.  /?.  V. ,/.  Birch. 

4  T.  R.  ()08 

€.  A  party  in  pleading  may  prescribe 
fur  IrfiS  than  he  is  entitled  to  cUira. 
Tewkesbury  (Corp,)  v.  BirknelL 

J  W.  P.  T.  143 

IX.  Proftrt. 

1 .  The  Court  of  K.  B.  C dissent.  Grose  J.) 
held  that  a  deed  may  be  pleaded  as 
lost  bif  time  and  accident,  without  pro- 
fert.'Readv.  Hroohnan.  3T.  R.  151 

S.  Or  destroifed,  Totty  v.  Xcsbitt,  T.  24 
G.  3.     3  T.  U.  15:^,  n. :  but  it  it  aj)- 


pear  by  the  record  that  defendant  bad 
oyer  of  a  copy  only,  it  is  erior. 

MattesoH  v.  Atkinson,  E.  27  G,  3. 

3  T.  R.  1 53,  n. 

3.  If  prnfert  be  made,  nothing  but  thci 
production  of  the  deed  will  suffice. 

Smith  V.  Woodward.  4  £.  R.  585 

4.  Where  in  setting  forth  a  conveyance 
it  was  slated,  thdt  a  release  was  can- 

*  celled,  **  by  the  seal  of  the  releasor  be- 
ing taken  off  and  destroyed  or  lost," 
with  a  profei-t  of  the  residue  of  the 
deed,  the  Court  of  C.  P.  held  this  to 
be  good  pleading.  Bolton  v.  Carlisle 
(Bp.)  Sf  aL  2  H.  B.  259 

5.  A  defendant  in  trespass  cannot  plead 
by  way  of  justification  that  he  was 
possessed  of  a  right  of  common  over 
the  locus  in  quo  u^der  a  deed  of  grant 
by  a  former  owner,  alleged  to  be  since 
lost  or  destroyed  bv  accident  and 
length  of  time,  and  therefore  not  pro* 
ferred  in  Court,  of  which  the  date  and 
names  of  the  parties  are  unknown. 

Hendy  v.  Stephenson.  10£.  R.  55 

6.  Where  there  is  an  assignment  of  all 
debts  with  a  power  of  attorney  to  the 
assignee  to  receive  and  compound  for 
the  same,  and  to  submit  them  to  arbi^ 
t ration,  and  the  assignee  on  an  aibi* 
tration  has  a  sum  awarded  to  be  paid 
to  him ;  it  is  n<it  necessary,  in  an  ac* 
tion  upon  promises  in  consequence  of 
the  non-payment  of  such  sum,  that 
the  assignee,  in  setting  forth  the  assign- 
ment, should  make  *a  profert  of  th6 
same  in  his  declaration. 

Banfill  v.  Leigh.  8  T.  R.  57 1 

7.  No  profert  need  be  made  of  a  deed 
which  is  only  inducement  to  the  ac* 
tion.  8T.R.  571 

X.  Replication, 

(And  see  ante  VII.) 

I  •  Where  a  replication  denies  the  whole 
substance  of  the  plea,  there  the  plaid- 
tiff  may  tender  issue,  and  conclude  to 
the  country ;  though,  indeed,  thi're 
are  exceptions  to  that  rule,  where  the 
replication  is  proper  either  way:  but 
where  Ihe  plaintiff*  selects  one  out  of 
several  facts  in  the  plea,  he  may  tra- 
verse thitt  one,  and  conclude  with  a 
verification.  2  T.  R.  442 — 4:  (and 
see  3  T.  R.  426.) 

2.  If  defendant  plead  to  debt  on  bond 
that  plaintitf  won  money  of  him  at 
cards,  and  that  the  bond  was  given 
for  securing  payment  of  it ;  to  which 
the  plaintiff  replies  that  it  wa«  given 
to  secure  the  payment  of  money  justly 


PLEADIKG  X. 


55f 


due,  and  not  ibr  wearing  the  payment 
of  money  won ;  tbe  replication  may 
(either  conclude  to  the  country,  or 
with  an  averment. 

fIodgt9  V.  Sandon.  2T.  R.  439 
^.  To  a  plea  to  scire  facias  against  bail 
that  the  principal  died  before  the  re- 
turn of  any  ca.sa.^  a  replication  stating 
the  particular  ca  sa,  aqd  ihat  the  prin- 
cipal was  alive  at  the  return  of  that 
€it,  sa,,  must  conchide  with  an  aver- 
ment :  for  the  ca.  sa.  in  the  replica - 
cation  i$  new  matter;  and,  by  the 
rules  of  pleading,  whenever  new  mat- 
ter is  introduced,  the  other  party  must 
l^avc  an  opportunity  of  answering  it. 
Henderson  v.  Withy,  2  T.  K.  bjG 

4,  A  replication  to  a  plea  of  "  neunques 
eccouple"  in  dower,  alle^^iiig  a  niar- 
I'lHge  in  Scotland,  may  conclude  to  the 
country ;  and  in  sucii  replication  it  is 
not  necessary  to  state  that  the  man  iage 
Hi-as  had  at  any  place  in  England,  by 
way  of  venue* 

Ildertanv.  Ilderton.a  H.  B.  145 

5,  In  replying  to  a  plea  of  infancy,  the 
plaintiff  must  shew  enough  in  his  re- 
plication to  maintain  every  part  of  the 
declaration.  TVuemanvJiurstAT.RAO 

6,  it  is  a  common  rule  that  a  replica- 
tion, when  eutirr^  which  i^t  bad  as  to 
part,  is  bad  as  to  the  whole :  (see 
]  T.  IL  40.)  but  the  rule  cannot  ap- 
ply to  any  case  where  the  objeciibn  is 
merely  on  account  of  .surplusage. 
Therefore  where  the  replication  states 
matter  sutiicient  for  the  plaintiff  to 
maintain  his  action,  even  though  it 
state  soipethiiig  afterwards  which  is  in- 
accurate, the  whole  is  not  vitiated. 

3  T.  R.  374 
7*  To  a  quo  waiTanfo  information  the 
defendant  derived  a  title  in  his  plea  to 
the  office  of  a  burgess  under  a  custom 
for  the  common-C(»uncil  to  admit  ad 
libitum  any  fierson  of  the  age  of  2 1, 
whom  they  chose:  the  prosecutor,  af- 
ter denying  tliat , custom,  replied  that 
no  person  was  entitled  to  be  admitted 
but  in  right  of  servitude,  and  thiit  the 
defendant  bad  not  served  a  seven  years' 
apprenticeship;  rejoinder  stating  the 
special  circumstances  under  which  he 
.bad  served  :  on  a  demurrer  to  this  re- 
joinder, because  it  was  a  deparlurt 
froni  the  plea,  the  court  held  the  re 
plication  itself  to  be  bad,  as  immaterial 
to  the  title  in  the  plea  ;  and  gave  judg- 
incot  for  the  defendant. 

fL  V.  Knight.  4  T.  R.  4 1 9 


8.  Assumpsit  against  three ;  two  pleadecf 
a  debt  of  record  by  way  of  set-off: 
the  plaintiff  replied  nul  tiel record,  and 
gave  a  day  to  the  two  defendants^ 
but  entered  no  suggestion  respecting 
the  third;  held,  on  demurrer,  that  the 
action  being  discontinued,  judgiuent 
must  be  given  against  theplaintiff,cven 
though  the  defendant's  plea  were  bad. 
Tippet  Sf  al.  s.  May  S^  al.  1  B.&  P.  411 

8.  a.  To  a  replication  of  nul  tiel  record 
and  day  given,  if  the  defendant  demur^ 
the  plaintiff  need  join  in  demurrer,  but 
if  the  record  is  not  produ.ced  may  siga 
judgment. 

Tipping  V.  Johnson.  2  B.  k  P.  30? 

9.  Debt  ou  bond  conditioned  ft>r  J.  S. 
rendering  account  to  the  plaintiffs  of 
all  monies  which  he  shall  receive  as 
their  agent.  Defendant  pleads  perfur« 
mance  iu  the  words  of  the  condition. 
Plaintiffs  reply,  tbat  J.  S.  received 
divers  sums  of  money  amounting  to 
2000/.  belonging  and  relating  to  tlie 
plaintiffs'  business  as  their  agent,  and 
hath  not  rendered  to  the  plaintiffs  an 
account  of  the  said  12000/.  or  any  part 
thereof.  This  replication  being  speci« 
ally  demurred  to  for  generality,  was 
held  suHicient  by  the  Court  of  C.  P. 
SliumSfal.  v.Famngton.  1  B.^c  P.610 

9  a.  Sq  wherii  to  debt  on  bond,  condi- 
tioned that  one  B,  R.  should  accpunt 
iur  and  pay  over  to  the  plaintiffs  a^ 
treasurers  of  a  charity,  such  voluntary 
contributions  as  he  should  collect  of 
the  use  of  the  charity^  the  defendanj^ 
pleaded  general  performance :  the 
plaintiffs  replie<l,  that  B.  H.  had  rcr 
ceived  divers  sums  amounting,  to  a 
large  sum,  viz.  100/.  from  divers  per ^ 
sous^for  divers  voluntary  contributions 
for  the  use  of  the  said  charity,  which 
he  had  not  accounted  for  or  paid  over, 
Sec.  it  was  held  by  the  Court  of  K. 
B.  on  special  demurrer,  that  the  re* 
plication  was  sulhcienlly  certain. 

Burton  ^  al.  v.  Webb.  ^  al. 

8  T.  R.  459 

10.  To  a  plea  of  set-off  of  a  sum  due 
under  a  recognizance,  and  also  of  an* 
other  sum  upon  a  simple  contract,  it 
seenn  that  a  replication,  protesting 
that  the  plaintiff  did  not  acknowledge, 
\c.  and  thea  pleading  that  he  was  not 
indebted  in  niunner  and  form  as  the 
deftn(iant  had  in  pleading  allege<l,  and 
concluding  to  the  conntry,  is  bad ;  in* 
asmuch  as  it  refers  mailer  of  record  to 
the  cognizance  of  a  jury.     But  as  it 
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was  a  ffiiimp!en,the  plaintiff  had  leave 
to  amend  williout  payuteut  of  costs. 
Solomons  v.  Lyon,  i  K.  R.  S69 
)l.  Plaintiff  declared  a^iqst  defendant 
as  acceptor  of  a  bill  of  eKchans< ,  pay- 
able to  certain  pcrst*ns  usiii«;  the  firm 
of  Messrs.  ArBrair,  Watson,  and  Co.; 
defendiuit  pleaded  that  the  said  Messrs. 
M'Brair^  IVafson^  and  Co.  had  ac- 
cepted sati^faction ;  |  laiutiff  replied 
that  the  said  pt-rsons  so  as  aforesaid 
using  the  firm  of  Messrs.  jM'Brair  and 
Co.  (leaving  out  the  name  of  WaUon) 
did  not  acc(  pt  satisfaction,  and  con- 
cluded to  the  country.  Stmb,  that  thi^ 
irariauce  could  only  he  taken  advantage 
of  ,0Q  special  demurrer. 

Bell  V.  Da  Cosia.  5  B.  «&  P.  446 
12.  A  replication  to  a  plea  of  tender, 
.  stating  an  original  Avrit  sued  out  and 
returned  before  the  tender,  but  not 
proceeded  upon,  and  then  u  second 
original  writ  sued  out  after  the  tt'ndicr, 
and  proceeded  upon,  but  unconnected 
with  the  first  writ,  i5no  answer  in  the 
plea.  Slratton  \.Saiignac, 3  U.c\:P.33() 
|3  Debt  on  bond  conditioned  fbr  pay- 
ment of  an  annuity  of  175/.  qunrterU 
during  the  life  of  G.  ;  pleas,  paynient 
of  the  anuuily  at  the  days,  and  pay- 
ment of  the  arrears  after  tlic  dn>s  in 
the  condition.  Replication,  tliat  tJie 
Defendant  did  not  pay  the  annuity  or 
the  arrears  in  manner  and  form  as 
Defendant  alleged,  but  on  the  contrary, 
plaintiff  suggested  that  during  the  life 
C  f  G.  87/.  JO*,  for  two  quarterly  pay- 
or ^ots  became  lUic  and  was  s,till  in 
arrear,  and  concluded  to  the  country. 
On  demurrer  the  Court  seemed  to 
think  the  replication  bad,  and  ga\e  the 
•  defendant  leave  to  amend  on  paymeut 
of  costs. 

De  La  Rue  v.  Stetvari.  2  N.  R.  362 
14.  Trespass  qnere  f//rT/<«/»i/rrn-/7,  jus- 
tification under  a  distringas  in  a  plea 
of  trcs|iass  at  the  suit  of  J.  S.  a«;Kinst 
defendant;  Replication,  that  before 
the  distringas  issued  against  defendant 
be  ap|>eared  to  answer./.  5.  in  thjc  pica 
of  trespass  in  the  siiid  plea  mentioned 
-  to  the  said  writ  sued  out  by  J,  S.  for 
that  purpose,  to  wit  a  claunmm /regit 
issued,  out  of  C  B,  prout  pattt 
&c.tlefendant  rejoined  nul  titl  record; 
held,  that  the  record  of  appearance  to 
a  clausum  /regit  issued  out  of  Chan- 
cery d  d  not  sup(X)rt  the  replication, 
and  that  the  words  which  followed  the 
tcilivet  being  material  could  not  be 
fvjectcd.  Myers  v.  Kent.  2  N.  R.  463 


15.  To  an  action  on  a  replevin  hohi^ 
conditioned  for  the  detendant  to  pror 
secute  his  suit  below  tri/A  effect,  and 
alleging  a  breach  in  his  not  prosecuting 
it  according  to  the  te«i<»r  and  effect 
of  the  condition,  but .  therein  failing 
and  making  default,  it  in  a  gooil  de- 
fence to  plead  that  the  defendant  did 
appear  at  the  next  county  c<iurt»  and 
there  pfosecuted  Ids  suit,  which  he  had 
th^re  commenced  against  tlie  now 
plaintiff,  and  which  suit  was  still  de- 
pending  and  undetermined :  and  such 
plea  is  not  avoided  by  replying  that  the 
defendant  did  not  prosecute  his  suit 
as  in  the  plea  mentioned,  but  wholly 
abandoned  the  same,  and  that  the  said 
suit  is  not  still  depending ;  withoui 
shewing  how  it  was  determined  and 
ceased  to  depend. 

Brackenbnry  v.  Pell     1 2  E.  R.  58S 

16.  A.  having  the  exclusive  right  to  dig 
stone  in  a  certain  close,  avowed  dis- 
training the  cattle  of  /?.,  who  had  llie 
exclusive  right  of  pasture  there,  as 
damage  feasant,  for  having  broken  the 
stones :  B.  pleaded  that  theie  was  no 
fence  to  keep  them  oft,  nor  did  Am 
otherwise  guard  or  protect  the  stones, 
A.  replied  that  h.e  was  not  bound  ta 
fencr:  and  01^  dji'murrer  the  replica* 
tion  was  held  bad. 

Churchill  v.  Evans.    1  W.  P.  T.  52? 

XI.  rule. 

(And  see  Division  II.) 

1  •  When  a  plaintiff  in  possession  briugf 
an  action  on  the  case  against  a  wrong- 
doer, it  is  sufficient  to  declare  gene- 
rally,  without  disclosuig  any  title :  but 
when  a  defendant  justifij^  under  a 
right,  it  must  be  set  oiit  formally  in 
tlie  plea. 

Grimstead  v.  Marlowe,  4  T.  R .  7 1 8 

2.  An  averment  in  a  d*  claration  on  stat. 
'  ]  i  G.  9.  €.  ]  9*  §  ^.  to  recover  double 

the  value  of  goods  removed  in  order 
to  prevent  a  distress,  that  37 /•  was 
due /or  rent  before  tlie  goods  were 
removed,  need  not  be  precisely  proved 
as  laid  with  respect  to  the  sum. 

Gwinnet  y.  Phillips,, 3  T.  R.  643 

3.  The  rule  is,  that  if  a  plaintiff  allege 
9ny  thing  which  forms  a  constituent 
part  ^  his' title,  he  must  set  it  out 
cortcctly  :  but  here  it  was  immaterial 
to  state  what  the  rent  was  3>W  d^re; 
fore  it  need  not  be  pjuved. 

aT.  R,64^ 
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4»  But  \)lritb  respect  to  actions  on  ron- 

•  tracts,  there  the  whole  of  the  contract 

•  must  be  proved  which  is  set  out. 

•    3  T.  K.  640 
^.  The  same  of  records^  ib, 

6,  The  omitting  to  state  the  conM<iera- 
tion  of  a  bargain  and  sale,  cannot  be 
taken  advantage  of  on  a  f^eneral  de- 

.    inurrer.  2  H.B.  q6i 

7.  Tn  trespass  for  taking  and  driving 
the  plain liff's   rattle,  to  which  thert^ 

•  was  a  justification,  that  the  del^ndant 
Was  latrfuUy  possessed  of  a  reitrtin 
close,  and  tiiat  he  took  the  rattle  tliore 
damage  feasant ;  tiie  plaintiff  may  spe- 
cially reply  title  in  another,  by  whose 
command  he  entered,  &cc.  and  it  does 
not  vitiate  the  replication  that  it  nn- 
necessariiy  proceeded  farther  to  give 
coloar  to  the  defendant. 

Tat/lor  V.  Eastaood.     1  JE.  R,  ?  1 2 

XII.  Traverse, 

I.  In  quart  impedit  the  plairtifi* having 
ilate<l  his  title  in  the  declaration,  the 
defendant  pleads  his  own  title  in  bar 
in  deducing  which  several  incidental 
points  are  also  stated;  the  plaintiff  it) 
the  replication  set9  forth  essential  nmt- 
t^'r,  which  would  fully  avoid  the  de- 
fendant's title,  but  does  it  by  way  of 
inducement  to  a;  traverse  of  one  of 
those  incidental  points,  with  which 
traverse  the  replication  concliide>;  the 
defendant  in  the  rejoinder  t<d(es  no 
notice  of  the  traverse  in  the  replica- 
tion, but  traverses  the  matter  0/ in- 
ducement which  prccci^es  it.  This  re- 
joinder is  good,  and  may  well  jwi»5  bjj 
the  traverse  in  the  replication,  that 
traverse  being  an  immaterial  one, 
Tkrale  Sp  al,  v.  London  (Bishop)  S^  al. 

lH,B,376 
,  5p  To  trespass  for  fishing  in  the  plain- 
.  tiff's  fishery,  the  defendant  pleaded 
that  the  place  is  an  arm  of  the  sea  m 
■  which  every  subject  has  a  right  to 
ihh;  the  plaintiff  in  his  replication 
claimed  an  exclusive  right  by  j^escrijv 
tion,  traversing  the  general  n^ht;  it 
was  held  by  the  Court  of  K.  B.  that 
the  defendant  «ught  to  take  issue  on 
tlie  traverse,  and  not  to  traverse  the 
prescriptife  right  claimed  by  the  plain- 
tiff; for  that  the  first  traverse  was  0 
material  one,  and  would  put  in  issue  the 
tnie  question  in  dispute  between  the 
parties.Of/ard  (Corp.)  y.  Richardson. 

4T.  R.437 

9.  But.on  error  in  the  Excheqner  Cbam- 

t^r,  it  was  detenniiied^  t^at  |he  |ijaii>- 


tiff's  traverse  of  the  general  right  wal 
bad  ;  and  that  the  defendant  therefore 
might  well  pass  by  it  in  the  rejoindeiv 
ai)d  traverse  the  prescriptive  right  o( 
the  plaintiff  stated  in  the  replication* 
Richardson  \^Orford(  Corp.) 

2H.  B.  18ft 

4.  If  to  trespass  id  the  common  called 
A,  the  defendant  fdead  that  A,  and 
R,  commons  lie  open  to  each  otheri 
and  then  prescribe  for  a  right  in  botH 
commons,  the  plaititiff  must  (rav^rstf 
the  tchole  prescription ^ 

Morewoodv.  Wood.  4l*.R.  15f 

5.  For  all  prescriptions  are  entire,  and| 
when  pleaded,  the  adverse  party  csan'r 
not  deny  a  part  only,  )>ut  must  deny 
the  whole.  4T1R.  IS/ 

6.  Plea  (to  tr^spas^)   that  an  ancfenf    , 
'  messuage  and  12  acres  of  land  werifi 

immemorially  parcel^  and  a  customaiy 
tenement,  of  the  manor  of  A.  \  and 
that  there  is  a  custom  in  the  manor 
•*  that    from    the   time  whereof,  SfC^ 
the  customary  tenant  of  the  sal 4  c\\^ 
tomary    tenement  for   all    the    lima 
aforesaid  has  had  right  of  cDnitnon, 
6^C*'   A  replication  traversing  the  eiw- 
tvm  does  not  adnut  the  antiquity  (\fthf 
messuage  .*  but  the  plaintiff  may  provA 
that  it  was  built  within  20  years,  and 
not  upon  the  scite  of  an  ancient  house^ 
Dunstan  v.  Tresider.  5  T.  R.  2 
To  debt  nil  bond  dated  20tli  Juljf, 
conditiojied  for  repnyment  of  the  prin- 
cipal with  interest  at  5  per  cent,  ftom 
24ihJune  preceding,  defendant  plead? 
ed  that  there  was  a  corrupt  agreement 
between  plaintiff  and  defendant  that 
the  former  shotili  lend  the  principal 
sum  on  20th  Mj/,  to  be  repaid  with 
interest  from   24th   Ju7te  preceding:, 
which    exceeds    legal    interest,    8n4 
that  the  bond  Was  i^iven  in  pursuance 
thereof;  the  plaintiff,  in  his  replication, 
traversed  the  corrupt  agt cement,  add 
defendant  detnurred ;  judgment  wa^ 
given  for  the  plaintiff,  because  the  de^ 
mnrreradmitte<l  the  non-existence  pf 
any  corrupt  ajjreement. 

Giimivoodv.  Barrtt/GT,  R.^4()0 
.la  trespass  ^Mizre  clausum  fregit^  ^if 
the  defendant  plead  soil  and  fteehol4 
ifr  anoth(^,  by  whose  command  he  jusp 
tifies  the  trespass  si|ch  command  may 
be  trav'erst^d  by  the  |ihiiniiff. 
Chatnhira  s .^Donaldson,  10  E.  R.  Q^ 
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PLEADING. 
XIII.  Vtdelicet. 


1.  Where  any  thing  is  ^pleaded  under  a 
videlicet y  flic  patty  is  not  conoliHcd  by 
it :  afCtf^,  ^htfte  there  is  no  vldeficet. 
Si/mmaM  v.  Knox.  3  T.  R.  68 

$.  The  want  of  a  videiicet  mav  in  some 
cases  make  an  averment  material,  which 
would  not  otherwise  be  so :  but  tlie 
addition  of  a  videlicet  cannot  render  a 
material  averment  immaterial. 

Grimwood  v.  Barrit.  6T.  R.  46o 

3.  In  an  art  ion  on  a  bond  the  defendant 
must  set  forih   in  the  pleii  the  sum 
leally  due  on  the  boiidi  before  lie  is 
^litleii  tu  set  off  any  cross  demand  on* 
»     Stat.  8  G.  2.  r.  24  §  o.  i 

Qrimwood  v.  Barrit.  6  T.  R.  460! 
(And  ^ee  tit.  Set- off  3.) 

4*.  Such  averment  is  traversable  though! 
laid  under  a  videiicet,  Ihe  averment  be-J 
ing  materiHl.  6  T.  R.  460j 

5.  An  allegation  in  pleading  which  is| 
sensible  and  con6i<»teiit  in  the  placei 
where  it  occurs,  and  not  repugnant  toj 
antecedent  matter,  cannot  be  rejected* 
as  surplusage,  though  laid  under  art' 
delicct,  and  howeviT  inconsistent  with' 
an  allegation  subsequent. 

R.  v.  Stevens  Sf  Agnew.  5E.R.C44 

(POOR  (Overseers  of.) 

I.  Appointment. 

1.  A  woman  may  be  appointed  an  over- 
seer of  the  poor. 

jR.  V.  Alice  Sttihbs.  2  T.  R.  393 

3.  Tlie  word  substantial  as  applied  to 
overseers  in  stat,  43  Eiiz.  c.  2.  mnst  be 
understood  relatively.         2  T.  R.  'oQh 

3.  Where  a  district  contains  only  three 
houses,  the  inhabitunls  of  all  three 
may  be  appointed  overseers  of  the 
poor,  notwit{i>tsinding  two  of  (hem  are 
labourers  and  poor.  2  T.  R.  395 

4.  Appointment  of  overseers  by  :two 
Justices  separately  is  bad  ;  for,  where 
magistrates  are  to  execute  a  judicial 
aet,  they  must  meet  and  execute  it  to- 
gether. 3T.  R.  38 
(And  see  Justices  I.  6,  he.) 

5.  After  an  appointment  of  four  over- 
seers for  a  parl«h  by  the  masrist  rates 
at  one  meeting,  they  wrefttucii  oJffUio; 
and  no  other  magistrates  can  afier- 
wanls,  upon  the  claim  of  one  of  the 
]i£rsous  so  appointed  lo  be  exempted, 
appoint  nnother  in  his  place  ;  bu^  tlie 
parly  niubt  appeal  to  the  sessions  to  get 
his  oiacharge*       R.  v.  (h^eat  Marlmv 

(Infwb.)  2E.R,244 


TOOR  (Overseers  of). 

6.  And  thb  objection  to  the  second  ap^ 
pointment  may  be  disclosed  to  this 
court  on  affidavit,  upon  \he  remo^'al 
of  the  appointment  hither  by  certio^ 
r^ri,  who  will  tberaiqpon  qua^h  the 
same.  2  £.11. 244 

7.  But  overseers  need  not  be  appointed 
by  one  and  the  same  instrument. 

4  T.  R.  552 
S.  An  appointment  of  overseers,  dated 
in  October,  for  a  year  next  ensuing'the 
dale,  is  good,  'because  it  shall  be  un* 
derstood  to  be  the  overseer's  year. 
2  T-  R.  395 :  and  R,  v.  J.  Burder. 

4  T.  R.  778 

9.  The  parishioners  (as  well  as  the  over- 
seers appointed)  may  appeal  to  4he 
sessions  under  stat.  43  Eiiz.  €•  2. 
against  the  appointment  of  overseers. 

R.  V,  Forrest.  3  T.  R-  38 

10.  To  entitle  any  district  of  a  parish  to 
have  separate  overseers,  it  must  be 
shewn  to  be  a  township ;  and  that  th$ 
parish  cannot  have  the  benefit  of  stat. 
43  EHz.,  that  is,  cannot  maintain  their 
own  poor  as  a  parish.    1  T.  R.  37^»  7 

1 1.  Where  a  parish,  consisting  of  several 
townshifts,  some  of  which  maintain 
their  own  poor,  has  immemorial ly 
had  more  than  four  overseers,  that  is 
a  proof  that  they  cannot  have  the 
benefit  of  stat.  43  £/f2. ;  nnd  entitles 
each  township  to  have  8e}>arate  over* 
seers.  1  T.  R.  374 

12.  But  though  a  parbh  had  at  no  lime- 
antecedent  to  the  year  J  773— 5  had 
the  benefit  of  this  statute,  but  liad  al- 
ways had  five  overseers  ap|ioiitted  se« 
parately,  two  eaoh  for  tv\'o  districts; 
and  ohc  for  a  third,  and  two  of  the 
districts  having  agreed  in  1 773  to  act 
ttrgrther,  to  which  the  third  acceded 
in  1775,  and  there  having  been  but 
four  overseers  since  that  perioci  nho 
hud  been  appointed  for  the  wluo^c  pa* 
rish,  the  Court  held  that  sudi  agrees 
meut  at  the  time  acted  upon  for  30 
years  past,  was  proper  evidence  for 
the  jury  todecide  that  the  parish  could 
in  lact  enjoy  tlie  benefit  of  Uie  statute. 

Lone  V.  Cobkam  Sf  at.  7  £•  R.  1 

1 3.  Wherever  there  is  a  constable  there 
is  a  township.  ]  T.  R.^74 

14.  Where  a  parish  coti^sted  of  two 
separate  districts,  eadi  of  which  im* 
memorially  made  a  sppnratse  nfte,  but 
the  money  when  raised  was  blended 
together  in  one  joitit  fund,  though 
applied  in  cert.iin  proportions,  and 
the  sessions  Hid  ;not  iiad  it  as  a  iiict 
that  the  piurish  could  not  reap  the  be- 
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txt6t  of  8tat.  43  Elk.  it  was  held  that 
the  districts  were  not  eotitled  to  inain- 
tain  (heir  own  |>oor  separately,  though 
since  the  year  l648  they  had  coii- 
Btantiy  had,  on  the  whole,  mttre  than 
four  overseers,  some  of  whom  were 
chosen  separately  by  the  hamlet,  and 
though  the  hamtel  part  had  imniemo- 
rinlly  had  a  constable  of  its  own,  and 
since  1 709  certificates  had  been  grant- 
ed to  and  fVom  the  hamlet  to  third  pa- 
rishes, and  orders  of  removal  made  to 
and  from' it. 

R.  V.  T.  Newell.  4T.  R.  ^66 

15;  Where  a  township  had  for  sixty  or 
seventy  years  past  (and  before,  for  any 
thing  that  appeared  to  the  contcary; 
had  :>eparate  overseers,  and  maintained 
its  own  poor  separately  from  the  pa- 
rish at  large,  it  was  held  that  it  was 
still  entitled  to  the  same  privilege. 
R.  V.  Leigh  (Inliah.)  3T.  R.  7^6 

16.  Whether  ornot  a  parish  can  have 
the  benefit  of  43  Eliz.  by  maintaining' 
it5  poor  widi  not  more  than  four  over- 
secTs,  is  a  fact  which  the.  sessions 
ought  to  find,  and  not  leave  it  to  the 
Court  of  K.  B.  to  presume. 

R.v.  Watson.  7  E.  R.  214 

17*  Although  a  paiish  might  not  have 
had  the  benefit  of  the  stat.  43  Elh, 
€,  2.  before  and  at  the  passing  of  the 
Stat.  13  and  14  Car.  '2.  c.  12.;  but 
perhaps  at  that  period,  and  certainly 
for  a  long  course  of  years  antecedent 
to  the  years  1773-5  maiotaiiied  its 
poor  in  »cpHr%ite ,  districti,  yet  it  was 
competent  to  the  parishioners  at  the 
latter  period  to  cease  acting  under 
the  statute  of  Car.  2.,  and  to  recur 
to  the  general  provj^iun  of  t(^e  stat. 
43  Eih.  by  maintaining  their  poor  as 
vne  entire  parish:  and  having  so 
done  from  the  year  1775,  the  Court 
refused  a  mandamus  to  the  justices  of 
peace  to  appoint  seiiarate  overseers  as 
before  that  time. 

R.  v.  Palmer.  8E  R.  4l6 

i8.  An  order  of  justices  which  appointed 
j4.,  **  being  a  substantial  householder 
of  the  parish  of  i?.,  to  be  overseer  of 
the  poor  in  the  hamlet  of  C.  in  the 
said  parish,"  was  confirmed  generally 
at  the  sessions  with  costs :  and  both 
those  orders  were  affirmed  here. 

R.  V.  Mwris.    4  T.  R.  55<' 

S9*  An  appointment  of  one  overseer  al^'ue 
for  a  township  is  bad  in  law;  the  stat 
13  &  14  Car.  2  c.  12.   requiting  ai 
least  two. 

R.  V.  CUJlon  (TnJtab.J    2  E.  R.  itfs 


11.  AcccunU. 

(And  see  Poor  Ratb  III.) 

The  accounts  of  an  overseer  of  the  poor 
should  be  settled  at  the  end  of  the 
year;  and  if  a  person  be  appointed 
overseer  for  four  succes^iive  y^ars,  and 
do  not  make  any  rate  in  the  three 
first  to  reimburse  himself  what  he  ex- 
pends in  those  years,  he  cannot  in  the 
fourth  year  make  a  rate  for  that  pur- 
pose.   R^  v.  Goodcheap.  6  T.  R.  159 

POOR  RATE. 

L  What  Persatu  and  Property  liable  to. 

1.  The  occupier  of  land  is  rateable  to 
the  poo-',  and  it  i^  immaterial  by  what 
tenure  he  holds  it,  or  whether  he  has 
any  title.  1  T.  R.  343  ;  7  T.  R.  590 
— So  the  bare  possession  of  personal 
property  is  evidence  from  whence  tho 
justices  may  draw  the  conclusion  that 
the  possessor  should  be  rated. 
(See  post  111.  31)  6  T.  R.  53 

2:  Where  a  corporation  was  seised  in  fte 
of  certain  uiiinclosed  lauds,  which 
were  stocked  with  the  cattle  of  the 
resident  burgesses,  or  the  widows  of 
such,  who  alone  were  permitted  by 
the  burgesses  to  claim  such  right,  and 
also  by  poor  parishioners,  who  were 
admitted  to  such  enjoyment  front 
charity  ;  and  such  lands  were  altoge- 
ther omitted  out  of  the  poor-rate ;  the 
Ses^ion«,  on  appcHl  by  one  who  had 
given  notice  of  his  objection  to  the 
))ait?h  officers,  and  to  the  corporation 
as  the  party  iuterciited  under  the  stat. 
41  G.  S.  e.  23  §6.,  having  quashed 
the  rate,  the  court  confirmed  that 
order. 
R.  V.  Aheravon  (Inhah.)  5  E.  R.  453 

3.  Where  a  corporation  were  seised  in 
fee  of  lands,  which  by  the  custom 
were  annually  meted  out  under  their 
control  by  a  leet  jury,  acrording  to 
acertiiin  stint,  to  such  of  the  resident 
burgesses  who  chose  to  stork  the  same; 
tli'/y  paying  1 9«.  4c/.  to  each  of  the 
other  Imrgeses  who  did  not  stock  : 
held  that  the  bu'gegjves  who  so  stocked 
were  tenants  in  common  of  the  land^  so 
occupied  by  them,  and a^  sucA  occupiers 
were  liable  to  be  rated  for  the  same. 

R.  V.  IVrthon.    5  £.  R.  480 

4.  An  act  of  the  4'<  G.  3.  having  vested 
the  aftermath  t)f  a  certain  nte^dow  ia 
trustees  in  trust  for  the  bnrgesse.1  and 
principal  householders  of  Tewkesbury, 
freed  from  all  other  interest  m  the  same 
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Iir'ith  power  to  let  the  same  or  any 
|>art  (hereof  aiiniialty,  to  any  person 
for  the  best  rent,  and  also  to  let  it  in 
i»ASTURES,  for  horses,  cattle,  ami 
shet'p,  lo  diflerent  per:«ons  at  such  rates 
iiiid  bubject  to  such  regulatiuns  as  (he 
trustees  should  appoint ;  or  by  wrilinj- 
under  Iheir  hands  and  fcats,  to  deuii^t- 
Ihe  same  for  a  term  of  years,  &c.  and 
that  the  rents  and  profits  sbimld  after 
payment  of  all  charges  he  divided  by 
the  IruStees,  amongst  the  objects  of  ihe 
trust :  held  that  the  trustees  not  hav- 
ing let  the  aftermath  to  any  persons 
for  any  certain  term  or  in  any  certain 
proportioqs,  but  having  let  it  out  in 
pastures  4t  so  much  a  head  for  horses, 
cattle,  and  sheep,  to  various  penons 
must  themselves  be  taken  to  be  the 
occupiers  oi  the  land  and  were  conse- 
quently rateable  for  the  same* 
/i,  v.Tcwkettbury  {Burgesses*  Ttiistees) 

13  E.  R.  155 

&.  Personal  "plropcrty,  if  visible,  anH 
yieldme  a  certain  annual  permanent 
pro^t,  is  lateabie. 

;?.  V.  Uoffgi     I  t*  R.  757 

OL  So  that  a  house  and  engine  for  card- 
ing cotton,  which  are  rented  as  one 
Entire  subject,  and  described  by  the 
general  name  of  an  etigine-house,  may 
be  rated.  1  T.  R.  7^27 

f.  So  may  the  profits  of  a  weigliing- 
machine  house.  R.  v.  St.  Aicholas, 
Ghucester,E.27 G.3.    1 T.  R.  J'23, n, 

B.  Ships  are  rateable  in  the  parish  to 
whieb  thev  belong. 

^Hv.  S.lVkite.  4T.  R.77I 

9.  But  household  furniture  is  not         f^. 

}U.  Neither  U  money,  whether  at  inte- 
rest or  not,  ib. 

J 1.  Nor  the  pay  of  officers  in  the  na\y, 

'   orof  merchants*  ships.  ib. 

J  2.  Nor  the  salary  of  officers  of  the  cus- 
toms, or  merchants'  clerks.  ib 

13.  Nor  any  attorney  in  respect  of  the 
profits  of  his  profession. 

R.  V.  Startifant.  7  T.  R.  6. 

J  4.  The  owners  of  the  packet-boats  em- 
ploy^ under  a  personal  contract  with 
the  \}osX  masters  in  carrying  the  niaili:, 
&c.  between  Holyhead  and  Dublin, 
are  liable,  in  respect  of  the  profits  ac 
^ruing  to  Ihem  from  the  carriage  of 
passengers  and  luggage  in  such  ljoat$, 
to  be  rated  for  the  same  to  the  relief 
of  the  poor  in  the  pari»h  of  Holyhead 
where  such  owners  reside,  aud  from 
and  to  which  the  b<»ats  sail,  where 
they  4re  repaired,  aud  where  the  pas- 


sage-money is  in  part  receivahte  andis 
collected ;  though  they  are  registered 
iu  auotlier  place. 

R.  V.  Jones  Sf  al.  S  £.  R.  45t 

15.  Under  a  local  act,  10  Ann.  c,  6.  for 
rating  persons  to  the  relief  of  the  poor 
in  Aorwich  for  lands,  &c,  .«tock,  apd 
personal  estates  in  the  parish,  &r.,  and 
money  out  at  interest ;  they  are  not 
liable  to  be  rated  for  government  stocks 
or  funds,  vfhich  are  no  more  than  per^r 
pe!ual  annuities,  the  principal  of  which 
can  ne%er  be  recalled  by  the  holder 
fioiti  govemmeut,  though  redeenmble 
at  the  pleasure  of  the  latter* 

R,  V.  St,  John  Maddermarket  in 
Nonvich  (Churchward.)  6  E.R.  182 

16.  Stock  iu  trade  is  rateable  when  its 
value  can  be  ascertained.  6  T.R*  154> 
and  /J.  V.  t)crlington( tnhab.J  6T,  ti* 
4(>8  I  and  iee  4  T.  U.  771.. 

17-  Tlwi  circumstance  of  a  j)er5on*5  hav- 
ing been  raie<i  for  his  sttotk  in  trade 
one  yea*-  is  prima  facie  evi<lence  that  it 
is  productive  the  next  year,  and  if  not 
coiitiadicted  by  oilvr  evidence  is  s^f- 
ficieiit  to  wairant  the  justices  to  de- 
cide that  it  should  be  tlien  rated. 

6  T»  R.  468 

18.  Silk  thro^vsters>  working  up  in  their 
niiils  the  silk  of  their  employers  sent  to. 
them   for  that  purpose,  are  not  liable 
to  be  rated  iu  that  respect,  as  fur  their. 
itock  in  tra  'e. 

R.  V.  Slttrborne  (Inhab)  8  E.  ft.  5S7 

19.  The  possessions  of  the  crown,  or  of 
the  public  are  not  rateable.  2T.R.372 

CO.  Stables,  rented  by  the  colonel  of  a 
regiment  by  order  of  the  crown  for 
the  u>e  of  the  regimeul  are  not  liable 
to  be  rated. 
Ld.  Amherst  s.Ld,  Somers,  2T.R.372 

21,  But  persons  holding  houses  or  lands 
under  the  cntWu,  or  under  any  hospi- 
tal, if  finr  tht  ir  own  separate  benefit, 
are  liable  to  be  rated.  (See  post  30.) 

3T.  R.  497 

22.  Where  the  commanding  officer  iu 
barracks  had  distinct  apartments  al- 
lotted to  him,  one  in  partictdar  for 
transacting  the  business  of  the  regi- 
me^U  and  the  others  fitted  up  for  the 
accommodation  of  himself  and  his  fa* 
mily,  who  resided  there  with  him» 
(^tmtaining  amongst  others  a  kitchen* 
wash-hou.'je,  and  coach  house,  together 
\iith  a  stable,  yard,  and  garden:  held 
that  he  was  rateable  to  llie  relief  of 
the  p<'0r  for  the  same,  having  a  l>ene- 
ficial  enjoyment  of  Ihcm  beyoud  his 
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lieressary  accommodation  as  an  officer 
for  the  purpose  of  public  service. 

R.  V.  Terrott,  3  E.  R.  506 
S3.  The  ranger  of  a  roy»l  park  is  rate- 
able as  for  inclosed  lands  in  the  park 
yieldino:  certain  profits. 

Lord  B%iie  v.  Qrirtdall.  1  T.  R.  33« 
Atfirtned  in  Cam,  Scac.  2  H.  B.  26*5 
(See  E^re,  C.  J.'s  observations  on  the 
loose  and  inaccurate  statement  of  the 
S))ecial  verdict.) 

24.  But  he  is  not  ratpablc  for  the  herb- 
ape  and  pannage,  which  yield  no  pro- 
tits.  *^1T.  R.338 

25.  Where  the  farmer  is  rated  for  the 
whole  farm  it  is  no  ground  of  olyec- 
tion  to  the  rate  by  a  third  person,  ih  it 
a  dairyman  who  rented  under  the  far- 
mer his  stock  of  cows  to  be  depastured 
on  the  same  land,  was  not  rated  for 
such  dairy ;  although  it  were  stated  in 
tlie  case  that  the  dairyman  made  a 
profit  of  the  produce  of  the  cows,  in- 
dependent of  the  profits  P)ade  by  the 
fanner.  For  thourrh  such  a  taking  of 
a  dairy  be  a  lakins^  cd'  a  tenement  in 
law,  which  will  contVr  a  selllement, 
yet  that  IS  in  respect  of  the  interest  in 
the  land ;  'Bnd  the  rate  upon  the  far- 
mer, for  the  whole  farm,  includes  all 
the  profit  of  the  land  and  the  stork 
appertaining  to  it :  or  considerinsr  the 
Cows  an  prrsonal  j'tock,  distinct  fioiii 
the  land,  they  are  the  personal  stork 
or  capital  t>f  the  farmer^,  not  of  the 
dairyman:  and  the  latter  only  inv'.kcs 
his  profit  by  his  labour  out  of  the  ca- 
pital stock  of  another. 

R.V.Brown.  8E.R.5(>8 
S6.  Tlie  lessee  of  a  coal-mine  is  liable 
to  be  rated,  though  he  derive  no  pro- 
fit from  the  mine,  the  mine  beint;  rale 
able  property.  R  v.Pavrot.  5T.  R. 593 

27.  Biit  where  a  coal-mine  becoming  uji- 
productive  ceases  to  be  worked,  the 
lessee  is  no  lon<]:er  liable  to  be  rated 
for  it  to  the  relief  uf  the  poor,  although 
he  be  still  bound  by  hin  covenant  to 
pay  the  rent  reserved  to  his  landlord 
Aliter,  where  the  mine  is  itself  produc- 
tive, although  it  be  worked  to  a  lo^s 
ty  the  lessee,  after  deducting  the  pro- 
portion of  the  gross  value  of  the  pm- 
duce  reserved  to  the  owner. 

R.  V.  Bedivorth  (fnh/ib.)  8  E.  R.  38? 

28.  Landlords  not  resident   within  the 
parish,  having  leased   lead  mines  and 
other  mincrah,  with  liberty  to  the  te 
nants  to  dig,  &'c. ;  reserving  a  certain 
atmual  rent,  and  also  certain  propor- 


tions of  the  ore  which  should  ht  raised, 
are  not  at  any  rate  sissessable  to  the 
relief  of  the  poor  for  siich  certitin 
rent,  no  ore  being  raised ;  whatever 
the  question  might  be  as  to  the  pro- 
portion of  ore  reserved  when  in  fact* 
any  should  be  found. 
/?.  V.  Rochester (Bp  )8fal  12E.R.353 
?9*  Lime- works  are  rateable  in  the  bands 
of  the  occupier,  though  thefe  be  risk: 
and  expense  in  the  working.  an;l  the 
profits  be  uncertain.  R.  v.  Aldei'btary 
(Churchwardens).  1  E.  R.  334 

30.  A  slate  work(or,  as  itnproperly culled^ 
a  slate  mine)  is  rateable. 

R.  V.  Woodland  (Inhab.)  2  E.  R.  l64 

31.  Iron  mines  are  i.ot  rateable. 

/?.  V.  Cunningham.  5E.  R.  478 
(And  sec  post  III.  3.) 

32.  The  occupier  of  a  clay  pit  is  rate* 
able.  8E.  K.528 

33.  Saleable  underwoods  are  rateable  an*' 
nually  to  the  relief  of  the  poor,  within 
the  cou'^t ruction  of  the  stat.  43  Eliz. 
c.  2.  in  proportion  to  their  value, 
though  they  should  hapt)en  not  to  be 
cut  down  more  than  on<e  in  21  years; 
and  their  annual  value  may  be  esti-* 
mated,  amongst  other  ways,  according 
to  the  value  they  mny  be  worth  to 
rent  for  a  lease  of  the  duration  of  their 
intended  growth. 
R.yf.MirJield( Inhab.)  lOE.R.  219 

34.  A  person  entitled  to  toll  tin  and  farm 
dues  (which  are  certain  portions  of 
the  tin  raised  by  the  a^l venturers  in  the 
tin-ndnes)  is  liable  to  be  rated  in  re' 
sped  thereof. 

R.  v.  St.  As;nes.  3  T.  R.  480 

35.  The  tolls  of  a  lighthouse  silua^ed'ia 
the  towu'ihip  of  Tynemouth^  which 
tolls  were  collected  out  of  the  lowrf- 

■   ship  in  the  several  ports  at  which  the 
vessels    passing    by  the    coast    after- 
wards arrived,  are  m>t  rateable,  ^ii4 
tolls,  in  the  tnwn^hi|).       R.  v.  Inhab^ 
o/Ti/nemouth.   I2E.  K.46 

S6.  And  the  residence  in  ^ucli  lighthouse 
by  one  as  servant  of  the  owner,  at  an 
armual  salary,  to  take  care  of  the  light, 
is  the  occupation  of  the  master,  who 
alone  can  be  r»ted  in  respect  of  such 
occi|patiou  of  the  toll-house. 

I2E.  R.  46 

37*  If  A.  has  an  exclusive  right  of  using 
a  way-leave  over  land  which  he  holds 
iii  common  with  B.,  paying  B.  a  cer* 
tain  sum  yearly,  and  has  the  privi- 
lege of  using  a  way-leave  occupied 
by  C.  paying*   him  so  much  per  toa 


ii^% 


POOR  RATEt  r. 


for  thtt  goods  carried  o^er  iU.  A*  h 
not  liable  to  be  rated  in  respect  of 
either  of.  such  way-leavesi  thej^  being 
lliei:^'.eaieaieDts. 

a.  viJoUigk  ^t.  R.  90 

^t»  Qff.-^Wbelber    tbe   owner  of  the 

laudy  who  receives  a  profit  fur  such 

"wa^leav^  i»  oot  liable   to  be  rated 

for  siich  au  increase  of  vulue.  2T.R.9() 

39.  And  where  A,  having,  granted  to  B. 
tk  lease  for  years  o(  way-leaves»  for 
tbe  purpose  of  carrying  coals)  and 
the  liberty  of  erecting  bridges,  ami 
levelling  hills  over  certain  lands,  B. 
made  the  waggon-ways,  inclosed  then) 
tberehy  excluding  all  other  persons, 
erectfd  bridges,  and  built  two  bouses 
on  tbe  land  for  hi^  servants ;  it  was 
held  that  B.  was  liable  to  be  rated  to 
the  poor  for  *'  the  ground  called  the 
waguon-way/'  R.  v.  BeiL  7-  T.R.398 

GS*  Fish  are  tithable  by  cu&tom;  and 
the  proprietors  of  such  tithes  are  liabit* 
to  be  m^d. 

R.  y,  T.  Carlyon.  3  T.  R.  SZ3 

3^  Property  is  not  rateable  to  the  poor. 

unless  there   be  some  person  in  the 

\  beneticial  occupation  of  it.  4T.fe.730 

40.  Therefore  where  by  an  act  ttf  par- 
liaiitenl  tbe  comuiissioners  of  a  navis;.!- 
tion  were  authorised  to  t^ke  certain 
tolls,  the  whole  of  which  were  directed 
to  be  applied  to  public  purposes,  it 
was  held  thai  the  tolls  were  not  rate- 
able to  the  |M>or.      R.  v.  Saitei'*s  Load 

Sluice  Nacigaiiim.  4  T.  R.  730 

41.  An  act  of  parliament  having  "em- 
powered tlie  Duke  of  Bridgeweter  to 
erect  a  luck  u|Km  the  Rochdale  canal 
and  to  receive  at  such  l(»ck  certain 
rates  or  lolls  upon  goods  in  vessels 
naviuHled  from  that  canal  iuto  his 
Qwn»  us  a  compensatiou  for  the  pro- 
fits arising  to  him  fmm  certain  whai  ts 
at  Manchester,  which  were  sacrifioed 
for  tlie  public  benefit  in  that  naviga- 
tion ;  held  that  a  poor's  rate  on  his 

.  trustees,  occupiers  of  the  *'  Rochdale 
canal  look,  humei,  does,  or  rates'* 
(whirh  dues  or  rates  are  only  other 
names  Tor  the  look  luted  therewith)  is 
gdod,  though  tlie  trustees  were  foun<l 
not  to  be  iahabUanis  of  tbe  township 
for  which  the  rate  was  made. 
R.v.SirA.  Ma€donald3falA2E,^^24 

4i2.  The  trustees  of  a  quakers'  meeting- 
bouse,  of  which  no  profit  is  made  by 

.    the  pews,  S;e,  are  oot  rateable. 

R.  v.  Woodward.  5  T.  R.  79 

43f  Land«  purchased  by  a  compauy.  and 
couvtrted  into  a  dock>  according  to 


iiQ'  act  of  patliamtiit^  wbicb  deelaiM 

.  that  the  shares  of  the  proprietors  shall 
be  considered  as  personal  property,  ne 
rat^iible  in  proportion  to  the-  annuat 
profits^     R.  V.  The  Dock  Co.  of  HulL 

1  T.  R.  919 

46.  Commissioners  under  tbe  Beverlejf 
and  Bwrasston  drainage  act«  who  pur-* 
chased  land  and  erected  buildings  in 
tbe  parish  of  Sulcoaies  for  tbe  outlet 
of  the  drainage,  but  who  received  no 
benefit  from  such  prot>ertv  ia  Sul" 
coatest  but  tbe  whole  benent  was  de- 
rived to  the  owners  of  lands  io  other 
parishes,  drained  by  means  of  sncit 
outlet,  are  not  rateable  io  Sulcoatea 
for  such  benefit. 
R.  V.  Suleoates  (Inhab.)  1 2  E.  R.  40 

47*  If  the  owner  of  a  house  occupy 
part  of  it,  he  is  liable  to  be  rated  &r 
the  whole,  unless  there  be  a  distiuct 
occHpation  of  the  re«*t  by  some  other 
penion.  R.  v.  il/crry  the  Less,DmrhanK 

4  T.  R.  477 

48.  One  who  went  from  home  with  his 
family  for  nearly  a  year,  but  left  his 
assistant  to  carry  on  his  business  in 
his  shop  in  one  room  of  the  house* 
whicii  for  this  purpose  was  parted  off 
by  laths  from  the  resti  and  left  tlie 
key  of  the  house-door  wilh  a  friend, 
and  had  the  garden  cultivated  for  his 
own  benefit  as  usual,  *  is  liable  to  be 
rated  to  the  relief  of  the  poor,  as  oc* 
cupier  of  the  wh'»le  house. 
R  v.  AberystwiUi( tnhah)\ OE.R.354 

49*  A  fierson  enM.lo^ed  by  the  Philan* 
thropic  Society  to  superintend  thechiU 
dren  at  annual  wages,  under  an  Ugree- 
ment  that  he  shall  have  *'  a  dwelling 
free  from  taxes,"  &c.  with  certain  othef 
perquisites,  and  who  may  be  dismissed 
at  a  minutes  warning  00  receiving 
three  months'  wages,  is  not  rateable  as 
the  occupier  of  the  house  provided  by 
the  society,  she  having  no  distinct 
apartments  io  the  house  but  a  bed« 
chamber,  and  her  family  not  being 
allowed  to  live  there. 

R.  V.  S.  Fitld.  5  T.  R.  587 

60.  A  master  of  a  free-school,  a|ipointed 
by  the  minister  and  inhabitants  of  the 
parish  under  a  ciiaritable  trust,  wliere* 
by  a  houses  garden,  &c.  were  assigned 
.  "  for  the  habitation  anH  use  of  the 
master  and  his  family,  freely  without 
payoient  of  any  rent,  incoiae,  gi(>, 
sum  of  money,  or  other  allowance, 
whatsoever,'"  for  the  teaching  of  tea 
poor  boys  of  Uie  inhabitants,  is  rate- 
able fur  his  occupation  of  the  same, 
jR.  V.  Catt  6  T.  R.  332 


POOR  lATE  I.  It 


95# 


Bl.  Tbe  objects  of  a  cfaarhable  founda- 
tion in  the  actual  ocoapation  of  the 
ahiis-house  and  lands  for  their  own 
benefit  in  the  manner  prescribed  by 
the  rules  of  r|ie  inatitulton,  and  liable 
to  be  diBcbai^ed  for  any  breach  of 
such  rules,  are  rateable  in  respect  of 
such  occupation, 

R.v.  Mnnday.  1  E.JI.  5S4 

t&fi.  Where  Hie  Sessions  found  that  the 
imager  :gonner  at  Seafard  was  tiieoc- 
cmpkr  of  the  battery-himse  thereJ 
widi  was  the  proyierty  of  ihe  crimnj 
and  from  whence  he  -was  reinoveable 
at  pleasure :  ^it  was  held' that  the  fact 
found  af  his  being  the  occupier  pre-*' 
eluded  any  other  question,  and  tiaed| 
his  liability  to  be  rated. 

R.  V.  IJurdis.  3  T,  R.  49? 

;53.  Hie  Court  is  not  precluded  by  the 
Sesiions  statii»g  iu  the  case  *'  that  the 
party  rated  is  tbe  occupier,"  from  ex- 
amuiing  into  the  propriety  of  that 
'Conclusion,  if  the  -Sessions  also  slate 
all  tlif'  circumstances  of  the  case,  and 
dtfsire  to  have  the  opinion  of  this 
court  upon  the  whole.        5  T.  R.  587 

54.  Every  .|)erson  is  to  be  rated  accord- 
ing to  the  present  value  of  his  estate, 
whether  that  value  has  or  ha^  not 
been  increased  by  his  own  imf)ro^'c- 
ments.  R.y.Mast.  6T.  R.  15* 

55.  A  lessee  of  lands  should  be  rated  ac« 
cording  to  the  present  value  of  the 
lands.  Ji.  V.  iSkingk.  7  T.  R .  549 

66,  An  exemption  in  a  private  statifte  in 
1^  Car.  2.  of  lauds  given  to  cbarilablf 
purposes  **  from  all  publie  taxes, 
charges,  and  assessments  wlmtsocat^er, 
4'ivil  or  military/' extends  to  the  poor's 
rate.  R.  v.  J.  Scait,  3  T.  R.  60*2 

*57*  *Ry  lite  construction  of  the  statute  39 
and  40  G,  3.  c,  47.  the  London  Dock 
Company  anre  liable,  even  during  the 
first  1 2  years  of  their  establishment,  to 
be  rated  for  the  fair  aimual  value  of 
their  warehouses  and  other  works 
which  are  finished  and  productive, 
though  all  the  woiics  directeu  by  the 
act  be  uot  completed.  But  such  com- 
f>leted  Works  must  under  such  circum- 
Htances  be  rated  for  theijr  value  at  the 
rate  of  8f<^.  in  the  pound  ;  such  being 
the  rate  calculateil  ut>on  by  the  legis- 
lature to  raise  139/.  8«.  yd,  per  quar- 
ter upon  3,966/.  the  average  rental 
for  10  years  preceding  the  statute,  on 
the  premises  destroye<l  byllte  conipany 
in  making  their  works;  and  which 
quarterly  sum  the  company  were  dt  ali 
evt-nls  Imund  to  |iay  to  the  parish 
(during  the  12  years,  or  until  the  worlu 


were  completed,  iivhetiier  thme  ^worl^s 
were  productive  or  ncit.  'But  wkeii 
productive  beyond  thilt -atim,  the  siir* 
plus  is  to  be  taken  in  tile 'first  inMance 
by  the  company ;  in  order  to  reiro- 
hiinethemselves^hat  they  may  have 
advanced  to  tiie  parish,  to  nudie  good 
the  deti^iencies,  -befove  any  auch  pro* 
'  dnctivc  surplus  existed,  until  the  com- 
pany shall  be  reimbursed.  Tliereibre 
until  t^iese  purposes  are  effected,  a 
rate  made  ou  the  increased  real  value 
of  the  dock  premiBes  atmore  than  t^tf. 
in  the  pound,  or  a  rare  of  8f  </,  in  ffhe 
pound  on  the  old  avera<;e  value  of  the 
prennses  before  tlie  erection  of  the 
company's  works,  and  below  the  '\Xi* 
creased  vahie  cf  the  'new  works,  ts  iii 
either  rase  Ijad.  R.  v.  St.  Qearge^ 
Middlesex  (inhah.)  9  E.  H.  1  '27 

li.  Tbe  Manner  and  Purpose  of  raisings 

•1.  A  person  shall  .be  rated  for  profita 
where  they  ibeconie  due,  not  where 
thcv  hafipeo  to  be  received.  2T.fl.66'0 

2.  Where  a  'navigatitm  ran  from  A,  \q 
JS,  through  -seveiial  intervening  pa** 
rishes,  ^nd  the  tolls  for'tlie  whole  na- 
vigation were  collected  in  these  t>vo 
parishes,  the  opurt  held  they  might 
be  assessed  in  these  two  parishes  for 
the  whole  amount  according  to  the 
proportion  collected  in  each. 
R.  v.  :4jrf  4^  Caid.  Novig.  2  T.  R.  660 

.1.  A  'harge^way  and  toll>gate  in  the 
hamlet  of  Hamptonwidc,  purdiased 
by  the  crty  of  London  by  vhrtue  of 
Stat.  17  G.  3.  c.  18.  (for  completiiQ 
the  navigation  <if  the  Thames^  and  em« 
powering  the  city  to  levy  tolls  and 
dirties^ towards  the  charges  of  tfie  na? 
vigation)  was  held  to  be  rateable  for 
such  tolls  as  became  due  there,  pot- 
withstanding  the  tolls  were  collected 
in  another  jiarish.      R.  v.  Mayor^  S^c. 

of  London.  4T.R.21 

4.  So  where  a  navigation  act  empowered 
the  proprietors  to  take  so  much  per 
mile  per  ton  for  all  goods  tarried  along 
the  canal :  hehi  that  tbey  were  rate- 
able to  the  poor  for  the  tolls  in  the 
diiTereift  pari»iics 'wliere  the  tolls  be- 
came due,  that  IS,  where  the  respeetive 
voyages  finished,  though  fortheir  own 
convenience  fhey  were  authorized  to 
collect  the  toll  where  they  pleased^ 
and  did  in  fact  collect  them  in  other 
parishes.  R.  v.  Staffordshire  Sr  Worces- 
tershhre  Canal  Navigation.  8  T.  R.d40 

5.  Where  by  a  navigation  act  the  pro- 
fifietor  was  entitled  to  a  toll  of  ^.' per 
ton  for  goods  carried  firom  A,  to  B», 
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or  from  B.  1  o  A,,  and  to  a  proportion- 
able sum  for  itny  less  di«tHnce;  and  was 
also  enabled  to  appoint  any  place  of 
eoUectioQ ;  it  was  held  that  the  tolls 
for  goods  carried  the  whole  vo\age  from 
A.  to  B.  were  rateable  iu  B.  though 
in  fact  they  are  collected  in  a  parish 
l>etween  A  and  B, ;  because  the  tulis 
become  due  where  the  voyage  is  com- 
pleted.        R.y.Page.     4T.  R»543 

Where  goods  are  carried  along  two 
different  lines -of  canal,  one  of  which 
is  by  statute  exempted  from  being 
rated  in  respect  of  tolls,  and  the 
other  not ;  thoujsih  the  Voya«re  happen 
to  finish  on  the  unexempted  line, 
ivhere  the  tolls  became  due  and  are 
received,  yet  the  canal  com|tany  shall 
not  be  rated  for  more  than  such  pro- 
portion of  the  tolls  as  accrued  in  re- 
spect of  the  carriage  along  the  un- 
exempted  line.  And  the  toll  arising  in 
respect  of  so  much  per  ton  per  mile 
i«  to  be  rated  only  for  so  majiy  miles 
as  the  goods  were  cnrried  along  the  un- 
exempted  line.  And  where  thetaci 
directs  that  the  tolN  sIiouM  be  exempt 
from  any  taxes,  rate?,  &c.  other  than 
«uch  as  the  land  which  should  be  used 
for  the  purpo&e  of  the  navigation 
would  have  been  std>ject  to  if  the  act 
had  not  been  made;  thitt  goes  to  ex- 
empt the  tollst  qua  tolls,  altogether 
from  being  rated  in  respect  of  the 
line  so  exerapte<l«  leaving  the  land 
rateable  as  before.  Rt  v.  Leeds  ^ 
Liverpool  Canal  Company,  5  £.  R.  326 

Where  a  statute  sa^s  that  a  company 
shall  not  be  liable  to  any  rates  which 
bad  notusually  been  assessed :  that onl) 
means  that  tliey  shall  not  have  any 
other  kind  of  rale  imposed  on  theiii 
than  those  which  were  then  levied,  but 
does  not  fix  tlie  propiirtion,  of  the  riite. 

.       2T.  R.6'6o 

The  lessee  and  occupier  of  an  ancient 
and  exclusive  ferry,  not  being  aii  in- 
habitant rmafif  within- Ihe  townsliip 
ip  which  one  of  iha  termini  of  the  fer- 
ry is  situated,  is  not  liable  to  be  rated 
there  for  any  sfaarcof  the  tolls  of  such 
ferry :  for  snpiiosing  a  ferry  to  be  real 
property,  it  ia  not  such  real  property 
as  is  mentioned  in  the  stat.  43  Eliz.  c, 
S.  the  occupanry  of  which  subjects 
the  party  to  be  rated  to  the  relief  of 
the  poor  of  the  place.  And  all  the 
cases  where  parties  have  been  rate- 
;ible  in  respect  of  the  occupancy  or 
receipt  of  toll*  (apart  from  I  he  ques- 
liop  pf  inUabitaufry)  have  b^a  where 


they  at  the  same  time  occupied  feA 
visible  property  connected  with  such 
toils  in  the  place  where  they  wero 
rated.  R.  v.  Nicholson,  E.jO  G.3.  330 

9.  The  owner  of  a  ferry  residing  in  a 
different  parish,  but  taking  the  profits 
of  the  ferry  on  the  spot  by  his  ser* 
vants  and  agents,  is  nt.t  rateable  for 
such  tolls  in  the  parish  where  they 
were  so  ci^llected,  and  where  one  of 
the  termini  of  the  ferry  was  situated, 
and  on  which  shore  the  ferry  boats 
were  sccureti  by  means  of  a  post  in  the 
ground ;  the  soil  itself  at  the  landing 
places  being  the  king's  common  high- 
way ;  and  tiie  owner  of  the  ferry  hav- 
ing no  property  iu,  or  exclusive  po»« 
session  of  it. 

miliams  V.  Jones.  1 2  E.  R.  346 

10.  The  lessee  of  the  tolls  of  a  public 
brid*;e  is  not  rateable  as  such,  what- 
ever rent  he  may  pay ;  it  not  appear-f 
ing  that  he  was  the  occupier  of  any 
local  visible  property  within  the  pa- 
rish, nor  that  he  was  an  inhabitant  re* 
s»ant  there,  deriving  profit  there  from 
such  tolls  beyond  the  rent  paid  by 
him  for  the  same,  which  was  applica- 
ble to  the  public  purposes  of  the 
bridge.  R.  v.  B^e.  1 2  £.  R.  4 1 6 

11.  If  a  poor-rate  be  not  published  in 
the  church  on  the  Sundaj/  next  after 
it  is  allowed,  it  is  a  nullity;  and  pay-* 
nicnt  under  it  cannot  be  enforced, 
tliough  there  he  an  appeal  to  the  Ses- 
sions which  was  dismissed. 

R.  v.  Newcombe.  4T.  R.  368 
1^.  But  it  is  not  necessary  to  state  in  at 
reserved  case,  that  the  rate  was  regu- 
larly publi<^hed  in  the  church,  if  that 
questiou  was  not  intended  to  be  re- 
ferred. 2  T.  R.  6QQ 

13.  County  juslices  cannot  rate  a  parish 
within  their  jurisdiGtioQ,  in  aid  of  2^" 
other  piirishi  lying  within  a  borough 
which  has  an  exclusive  jurisdiction, 
though  within  the  same  hundred  and 
county.  R.  v.  T.Holbeche.  4T.R.778 

14.  An  order  for  taxing  one  parish  ij| 
aid  of  another  under  the  43  jE.7ie.  was 
held  well ;  although  the  two  parishes^ 
together  with  others,  were  incorporated 
for  the  maintenance  of  their  poor,  with 
fixed  quotas  of  contribution,  between 
each  other,  under  special  ofiicers,  who 
were  empowered  to  purchase  land  for 
the  erection  of  poor-houses,  and  for  a 
burial-ground ;  their  being  a  proviso  in 
the  act  in  general  terniM,  that  nothing 
therein  contained  should  extend  to  re- 
peal or  les^ien  the  poir(er  of  ju^tipt s  of 
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flie  peace  "  to  tat  parishes  in  aid  of 
Dtliers  by  virtue  of  the  statute  43  EUz, 
as  fully  as  if  this  act  had  not  been 
made."  R.  v.  Si, 

Htien,  Worcester.  {Inhah.)  2  E.  R .  4 1 7 
15.  The  granting  of  a  warrant  of  distress 
by  magistrates  to  enforce  payment  of 
a  poor-rate  is  a  judicial,  not  a  minis- 
terial act ;  they  ought  first  to  summon 
tiie  party,  and  hear  what  he  has  to  say 
in  his  defence. 

Harper  V.  Carr.    7  T.  R.  270 

III.  Appeals  against,  Quashing,  &c. 

!•  If  a  poor  rale  be  legal  on  the  fare  of 
it,  though  stated  to  be  made  for  ille 
gal  purposes,  the  court  will  not  quash 
the  rate,  but  will  leave  the  parties 
aggrieved  to  appeal  against  the  allow- 
ance of  the  overseers'  accounts  if  the 
money  be  improper  I  p  applietl. 

5T.R.  3\6 

ii.  A  private  act,  relating  to  Gloucestery 
enahles  the  overseers,  &c.  to  make  a 
rate  for  the  relief  of  the  poor,  and  to 
include  in  it  such  just  and  reasonable 
fiums  as  they  shall  be  put  to  in  the 
execution  of  their  offices :  they  made 
a  rate,  the  title  of  which  expressed  it 
to  be  for  both  those  purposes ;  and 
this  court  would  not  ()ua^h  it,  though 
the  sessions  on  appeal  stated  in  a  case 
that  it  was  partly  made  to  pay  a  deb! 
incurred  by  the  late  overseers;  the 
rate  itself  appearing  on  the  face  of  it 
to  be  Itgal.  R.  v. 

Gloucester  (^Mayor,  &c.)   3  T.  R.34^ 

3.  Iron  wines  are  not  rateable  to  the  re- 
lief of  the  poor;  and  being  rated 
conjointly  with  coal  mints,  the  coal 
whereof  was  raised  by  the  owner  of 
the  lands  for  his  own  use  in  hmehing 
the  iron,  the  order  of  sessions  confirm- 
ing such  rate  generally,  without  as- 
certaining the  proportion  at  which 
each  was  rated,  was  quashed. 

R.  V.  Conningham,  5  E.  R.  478 

■4.  Where  a  person  is  overcharged  in  a 
poor  rate,  the  sessions  may  relieve  him 
on  appeal,  and  amend  the  rate,  by  les- 
sening the  sum  assessed  on  him  under 
slat.  17  G.  2.  c.  38.      /?.  V.  Cheshunt, 

(Inhah.)  2T.R.623 

5.  But  if  the  name  of  any  person  be 
omitted  in  the  ra!e,  the  justices  ought 
to  quash  the  rate;  and  not  amend  it 
by  adding  his  name.  R,  v.  Maddern 
(Churchwardens),  1  T.  H.  6*C5 :  and 
R.  \. Darlington  (Tnhab.jG.T.RAGS 

6.  On  an  appeal  a<:ainst  a  poor  rate,  be- 
cause A,  and  B,  were  tiot  rated  for 


theirstock  in  trade,the  sessionsquashed 
the  rate,  and  stated  that  A.  and  B, 
were  in  possession  of  so  much  stock  in 
trade,  tkc.  but  tiiat  it  was  not  proved 
at  the  sessions,  whether  it  belonged  to 
A.  and  B.,  or  whether  it  produced 
profit :  this  Court  quashed  the  order 
of  sessions.     R,  v.  Dursley  (Inhah.) 

6  T.  B.  53 

7.  The  justices  below  are  the  propex 
judges  of  the  ^qualily  of  poor-rates': 
and  the  Court  of  B.  jt.  will  not  inter* 
fere  on  the  ground  of  their  being  un* 
equal,  unless  the  inequality  be  mani* 
festly  apparent  on  the  rale. 

2T.R.660 

8.  Appeal  against  a  poor-rate  must  be 
to  the  sessions  next  after  the  allowance 
of  it.        R.  V.  J.  Atkins.   4  T.  R.  1 2 

9.  And  if  at  a  subsequent  sessions  it  be 
dismissed  for  not  having  been  made  in 
time,  and  it  be  removed  by  certiorari 
into  B.  R.,  the  court  will  not  go  into 
any  objection  appearing  upon  the  face 
of  it.  4T.R.  12 

10.  Notice  of  an  appeal  against  a  poor- 
rale  must  be  given  to  the  churchwar- 
dens or  overseers  of  the  parish  making 
the  rate,  by  stat.  17  G.  2.  c.  38. 

1  T.  R.  627 

1 1 .  But  it  is  not  necessary  for  the  appel- 
lant to  give  notice  to  tlie  person  whose 
name  is  oiuittcd  in  the  rate. 

1  T.  R.  6:7 

12.  Trespass  will  not  lie  for  a  distress 
for  non-payment  of  the  poor-rate,  if 
the  objection  to  the  rate  be  that  it  is 
made  for  i^ix  monihs:  if  the  party 
objt'ct  to  the  rate  on  that  ground,  he 
umat  appeal  to  the  sessions. 

Durrant  v.  Boys.    6  T.  R.  580 

13.  If  a  party  appeal  against  a  poor-rate 
on  the  ground  that  he  has  no  rateable 
property  in  the  parish,  the  res|K>a- 
deuts  njust  first  establish  their  case. 

R.  V.  Kewhury( Inhah,)  4  T.R.475 

14.  Where  the  appellant  disputed  before 
the  .sessions  the  quantum  of  the  rate, 
as  wcil  as  the  rateability  of  the  pro* 
pcrty  fur  which  he  was  assessed,  which 
was  lytlie  rents  and  compositions  un« 
der  an  inclosure  art ;  it  is  not  enough 
for  the  parish  ollicers  to  shew  that  he 
was  in  the  receipt  of  such  rents  (as- 
sunn'ng  the  property  to  be  rateable), 
of  the  probabie  amount  of  which,  as 
rated^  they  gave  no  evidence. 

R.v.Topham.    12E.R.546 
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t^OOR  (RiELiBP  of). 

1*  When  relief  is  granlt-d  to  a  poor 
persnh,  onlj/ such  person  (and  not  any 
ot*  Ihe  rest  of  the  faniiiv)  is  obliged  to 
gn  in!o  the  woikhouse,  uiiiJfr  -tifute 
9G.  I.C.7.S.4.  R.v.Hai:^k,oTAM)37 
(And  see  PpoR  (Settlemknt)  111. 

5.  Whefe  an  allowance  Is  ordered  to  bf 
paid  weekly  to  a  pauper,  it  is  due  at 
the  hryinnins  of  tlie  week. 

It.  V.  J.  Fearnhy.  1  T.  R.  3-20 
^  8.  Giving:  parish  leijef  to  a  pauper 
within  I  lie  parish  i$  no  evi«ienrf  of  \\u 
Belth'ment  there.  )u  the  in^^tince  in 
f|Ucsliun  the  r^litf  wus  'ddniinisteied  ai 
one  time  for  a  fortnight,  and  at  ;ii)0- 
iher  time  for  a  longer  peiiod,  ii)  the 
parish  workh-U'^e. 

7?.v.  Inhah,  o/C7taiham.  8  E.  R.  45)S 
4,  tJndtv  6!iit.  ^G.  I.  c.  7.  s.  4.  whuh 
i:i\'dh\c<  iUi:  churchteardens  and  over- 
seers, iviih  the  consent  of  the  major  part 
t)f  the  parish  loners f  to  i  out  i  act  for  ihe 
proudiiig  for  the  poor,  it  is  not  netes- 
wrv  that  ail  the  churchw.«rdvns  »n  • 
overseers  should  .coi)cur ;  the  < outracJ 
of  a  majorifi^  of  them  will  ^ind  \\u 
rest.  li.  V.  Benton,   3  T.  II.  b9'2 

$.  The  parish  to  whiih  the  priiirjpal 
mihtia-man  belongs  is  iiahic  to  reim- 
burse the  paiishof  the  suh-tiii;te  the 
expei.ses  of  n^aintaiuing  the  siih^ti- 
lute's  family,  thougli  the  substitute  had 
inoie  than  one  child  when  he  wa»  ap- 
tuoved  by  the  dcj  uty  lieutcu-iut!*  and 
Inroiled ;  which  under  such  circum- 
6tances  he  ought  not  to  have  been. 

H.^v.miiis.  6T.R.  175; 

6,  Semblef  That  if  a  substitute  be  sworn 
and  actually  servpd  io  tlie  militia,  hi 
family  are  entitled  to  be  relieved  with- 
in the  meaning  of  blats.  'J6  G.  3.  o.  107 
§  24;  33  G.  3.  cS.  §  3.  thcugh  the 
Bubstitute  were  not  pre  iou>ly  a))pi  ove* . 
by  two  deputy  lieutenants,  or  inroiled 

r  T.  R.  558 
7»  A  substitute  in  the  militia  wisely  de- 
daring  at  his  inrolment  that  he  had  no 
Syife  pr  family,  when  in  fact  he  had  a 
M'ife  and  one  child,  is  not  entitled  to 
21  ny  parocbial  allowance  for  their  relief 
iinder  stat.  4  3  G.  3.  c.  47-  §  2.  5. 
/?.  y.  Preston  ( Inkah.)  1 3  E.  R.  3 1 3 
9.  A  husband  is  not  bound  to  maintain 
his  wife's  child  by  a  former  husband. 
TiM  V.  Hatiisan,  4  T.  R.  U  8 ;  (and 
^^  H^  V.  Munden,   1   Stra,  1 90.  and 
fpoferyfj\fmtin.  4E*R,76'. 


POOR   (REMOVAt  of.) 
1.  Who  are  removable. 

1.  One  who  js  resident  on  an  estattf 
gi  anted  to  him  tor  lives,  in  considera- 
tion of  two  uuiiieus  fine  and  1j.  rent, 
Cciniiot  be  remo\e  I  tiiercf  oni,  th  ugh 
actiialv  ch.  r«:«  :ible.  But  semble  he 
canuit  gdn  a  sei'!emcnt  bv  40  davs 
re^idrnce  as  on  his  own  estate  nmler 
th^  ^IaX.  9  G,,  1.,  the  cousideiation 
being  under  3()/. 

H.  V.  Martlet  (Inhab.)  5  E  R.  40 

2.  A  husbaniman,  who  ha*>  actually  swerv- 
ed in  the  inititia«  and  is  married,  may 
be  removcil  to  his  place  of  settlement 
before  he  becomes  vl>*»''geable  to  the 
pari.*>h  ftom  which  he  is  removed  ;  for 
by  Stat.  2';  G.  3.  c*  107.  §  13U  only 
those  iHi:itia-mei%  who  exercise  any 
trades^  are  irftnmv'abtc. 

/?.  V,  Guenop.  3T  R.  133 

3.  B»t  those  who  are  privileged  morando 
are  privileged  eundo.  3T.  R.  133 

4.  A  ccrlilicaled  |)erson  cnnnot  be  re» 
moved  under  slat  8  ^'  9  JV.  3.  c.  30. 
tdi  he  is  /  ctualhf  chargeable. 

R,  V.  .S7.  MuryWeatport,    3  T.  R,  44 

5.  Therefore  a  probahilitj/  that  one  of  the 
certi/icated  persons  residing  together  in 
one  family  will  become  chargeable  (a* 
if  a  fenrale  be  |Hregnant  with  a  ba^taxd) 
is  no  caubc  for  femovhig  them. 

3  T.  R.  44 

6.  But  now  under  ^tat.  3i  G.  3.  c.  101. 
§  6.,  IU1  tnunarri'Kl  woman  may  be  re- 
moved to  the  placd  of  her  settlement 
on  urcouiit  of  her  Lcing  pregnant! 
even  rhongli  she  be  residing  uuder  a 
certificate  fom  her  own  parish. 

R.x.Gt.Varm. Parish,  ST.R  65 

7.  A  single  tvoman  living  in  service  with 
her  master  is  not  rcmoveable  even  since 
the  Stat.  35  G.  3.  c.  101  ^  6.  against 
the  c*  tisent  of  herse'f  and  her  master, 
thongh  adjudged  by  the  order  of  re- 
mo  vai  to  be  with  child,  and  there/ore 
chargeable  to  die  parish  in  which  she 
was  berving ;  that  statute  not  extend- 
ing to  make  persons  renioveable  who 
were  not  prober  objects  of  removal 
before,  but  only  to  leave  certain  de- 
scriptions of  |>€rsons  excepted  out  q( 
the  act  liable  to  be  removed,  though 
not  in  fact  chargeable,  if  otherwise 
proper  objects  of  removal. 

R.  V.  Ahvley  (tnhab.)  3  E.  R.  563 

S.  A  married   woman  pregnant   in   the 

ahsence  of  her  husband  with  a   chitd^ 

l^bich  Kbeo  born  would  by  law  be  i 
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baafard.  being  renioveable  as  an   un- 

ninrHerl  woman  under  sect.  6'.  of  Mat. 

35  G.  3.  c.  lOi,  it  hits  bfen  held  that 

the  presumption  of  her  being  chargea- 
ble arises,  bv  the  same  clause,  from  th 

bare  fact  of  being  with  child  of  a  bas- 
tard, if  no  circumstances  be  stated  to 

shew  that  such  presumption  is  not  ap- 
.  piirable  to  a  person  in  the  particular 

situation  of  the  party  coming  withjn 

the  general  description  of  the  cianse 

And  the  order  of  removal  may  charge 
-  8uch  a  person  generally   as  actually 

chargtc¥e,    without  setting   forth  in 

wliat  manner  chargeable. 

J?.  V.  Tnhab.  of  Tihbenham.  9  E.  I1.3S8 

9.  An  order  of  removal  founded  on  llie 
stat.  15  G.3.  c.  101.  §  6.  -stating  that 
A.  E,  single  woman  was  **  bi/  heing 
*'  P^'^gJ^nt  deemed  to  have  become 
♦•  chars^eable'*  &c.  was  held  good, 
7i^.  V.  Inhab.of  Dlddhbury,  Q  E.R.398 

10.  An  order  of  removal,  merely  ad- 
judging th'it  the  person  remo\ed  was 
mth  child  and  unmarried,  without 
drawing  the  conclusion  that  she  was 
ch^irgeable,  was  held  bad :  as  the  sta- 
tute 35  G.  3.  f.  101.,  which  first  give^ 
the  general  rile,  that  no  p.erson  shall 
be  removed  till  actually  chargeable, 
and  then  (§  G.)  says,  that  an  unmar- 
jried  woman  with  child  shall  be  dceuicci 
to  be  chargeable  within  the  intent  of 
the  act,  only  makes  the  fadt  of  such 
pregnancy  presumptive  or  jn'imdfucie 
evidence  of  her  chargcability  ;  which 
is  open  to  be  rebutted  by  evidence  of 
her  substance  or  the  like ;  shewii  g 
that  she  was  not  an  object  of  the  poor 
laws,  or  that  she  cotdd  secure  the 
parish  against  the    contingent   cliarvr 

'  of  maintaining  herself  and    her  l>as- 
tard.  R,  v.  Holm  East  Waver 

(Inhab.)  llE.R.381 

11.  Semble,  a  servant  cannot  be  removed 
out  of  the  service  of  his  master.  R. 
V.  Ozlew&iih  Bur.  S.  C.  302. 4.  (cited) 

3  E.  R.  568,  n. 

12.  Where  relief  was  given  to  a  son  and 
grandson,  living  in  a  separate  house 
from  the  father,  it  was  held  to  l>e  no 
gronnd  to  remove  him  and  his  other 
children  living  with  him ;  but  that  part 
<>f  the  family  only  which  was  cljarge- 
sble  was  removeahle,  3  T.  R.  44 
(And  see  Poor  (Relief)  i.) 

13.  An  order  of  justices,  removing  nurs*- 
children  to  their  derivative  settlement 
without  taking  notice  of  the  death  oi 
settlement  of  the  parents,  is  goad. 
H.  y.BucklebnryXlnhab.)  1T.R.164 


3ffd 

14.  The  evidenee  of  the  father  in  sncli 
case  may  be  dispensed  with,  where  h'S 
attendance  cannot  be  procured, 

1  T.  R.  14G 

15.  A  labourer  employed  by  his  master 
to  drive  a  cart  into  his  parish  with  one( 
load,  and  to  return  with  another,  and 
who  brnke  his  l<?g  there  by  accident, 
which  detained  him  for  some  titne  ja 
stich  pMri»h,  by  which  he  was  relieved, 
is  to  be  considered  as  casual  poQi^  anc^ 
as  such,  u  not  renioveable  either  under 
the  Stat.  13  &  14  Gar,  1,  c.  IQ.  or  tho 
stat.  35  G.  3fC.  101,  as  not  coming 
there  to  settle  or  inhabit :  and  consi:-* 
quently  the  expenses  of  his  relief  can- 
not be  directed  to  be  paid  during  \\i$ 
suspension  of  the  order  pf  removal 
under  the  latter  statute.  R,  v.  St, 
James  s  in  Bury  St.  Edm,  10  jpl.  ^.^J 

II.  Orderf  of  Removal , 

1.  An  order  of  removal  only  prohiliiti 
the  party  thereby  removed  from  re- 
turning  again  in  a  state  pf  Vagrapcf 
to  the  same  paiish. 

R.  V.  FiUangleij(Inhah)  ST.Rj  i  I 

2.  An  order  of  removal    may  be  eKe« 
cuted  a  year  after  it  is  si;jned,  if  thej 
pauper  s  rircumstunces  be  pot  aUer(*({ 
in  the  interval, 
R,  V.  Llanwlnio  (Inhab.)  4T.  II.  4/3 

3.  If  two  justices  take  the  examination 
of  a  paujjer  relative  to  his  settlement, 
but  do  not  remove  him,  and  the  pauper 
afterwards  die  or  hccome  insane,  whe- 
ther two  Cither  justices'may  reiyove  hil 
faii'ily  on  it?     Qit. 

R,  V.  Eriswell  ( Inhab,)    3  T.  R.  7t)7 

4..  An  alier*ition  is  an  order  of  removal 

by  one  justice  in   the    presence  of  the 

other,    b' fore  it  is  delivered  to  the 

palish  officers,  does  not  vitiate  it. 

4  T.  R.  4?'3 

5.  The  Quarter  Sessions  can  ontyaniencj 
an  order  of  removal  as  to  mere  defects 
or  want  of  form  under  stat  5  Of  2f 
c.  19.  ST.  R.I  81 

6.  Where  two  countries  have  bet  u  meuy 
tioncd  in  the  antecedent  p;jrt  of  an 
order  of  removal,  the  justices  making 
the  order  must  state  them^f  Ives  to  ha 
justices  of  'he  proper  county;  and  }t 
IS  not  enough  to  dl*^c^ib♦*  themselves 
justices  of  the  pesce  in  and  for  the  taid 
count jf,  although  the  prt»j>er  county 
were  named  in  the  margin,  and  wcru 
also  nam^d^  last  before  such  <lebcri|>h'on 
of  the  juslrres.  R,  v, 

Moor^  Critcheltf  (Inhab.)  5J  E.  R,  66 
2  A  2 
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7.  An  order  of  justices  n>movio<^  **M.F, 
wife  of  P  jF.  a  Scoihman,  who  never 
gained  a  settlement  in  England^"  and 
their  children,  to  the  place  of  her  lasl 
legal  settlement,  which  order  was 
sld!ed  on  the  face  of  it  to  be  made  on 
examination  of  the  husband,  and  with 
the  consent  of  him  and  his  wife,  wa^ 
bolden  good. 

-ft.  V.  Eltham  (Inhab.)    5  E.  R.  1 1 3 

8.  An  order  of  justices  for  removing  thr 
wife  and  daughters  of  a  panper  to  the 
place  of  their  setllement,  is  supported 
primd  facie,  by  showing  that  tlie  pa- 
rish to  which  the  removal  was  made 
was  the  place  of  the  wife's  settlement 
before  her  marrya<2:e ;  and  throws  the 
burthen  of  proof  on  the  appellant^ 
that  the  husband  was  settled  in  another 
parish.         R.  v.  Harberton  (Inhab. J 

13  E.R.31I 

9.  An  order  of  removal,  directed  to  "  the 
parish  of  Pooh,  or  town  and  county  of 
Poole"  is  sufficient ;  though  the  pro- 
per name  of  the  parish  be  St.  James  in 
Poole;  there  being  no  other  pansh  in 
the  town  and  county  of  Poole. 

R.  V.  Topsham  (Inhab. )  7  E.  R.  466 

10.  Under  the  stat.  36  G.  S.c.  101. 
f  2.  an  order  of  justices,  suspending 
their  order  made  for  the  removal  of 
a  pauper  to  his  place  of  setllement, 
on  accoimt  of  sickness,  mav  be  made, 
though  he  were  not  brovght  before  the 

justices  at  the  time  of  surh  orders 
made:  the  plain  intent  and  precise 
object  of  the  statute  being  to  extend 
the  power  of  suspension  to  all  rases 
where  orders  of  removalmaY  be  made : 
end  orders  of  removal  may  be  made 
tliough  the  paupers  to  be  removed 
be  not  brought  |  ers<  iially  before  the 
magistrates :  however  ilt  that  is  to  be 
done  where  it  may  be  done. 

R.  v.  Everdon  ( Inhab.)  f)  E.  R.  10 1 

11.  AVIiere  husband,  wife,  and  children 
are  removed  by  order  of  justices,  which 
order  was  suspended  us  to  the  bus* 
band  till  bis  recovery  from  illness ,  the 
iwife  and  children  were  removed  on 
his  death  without  any  order  to  remove 
the  suspension  ;  this*  is  no  reason  for 
tlic  sessions  to  quash  the  first  order 
on  appeal,  iior  to  quash  an  order  for 
payment  of  the  charges  of  such  sus- 
pension. 

R.  y.  Enstejield(  Inhab.)  1 3  E.  R.  3 1 7 


IIL  When  conclusive ;   and  of  Appeal 
against,  Sfc.  ^ 

1 .  Where  the  Quarter  Sessions  are  holdea 
at  two  different  places  in  the  county, 
the  one  being  an  adjounmient  only 
from  the  other,  and  an  order  of  re- 
moval is  executed  after  the  beginning 
of  the  original  sessions  but  before  the 
adjourned  sessions,  an  apfieal  at  tlie 
next  ensuing  adjourned  S(»ssionSy  is  in 
time  and  ought  to  be  received. 

R.  V.  Justices  of  Sussex.    7  T.  R.  1 07 

2.  An  appeal  against  an  order  of  re^ 
moval  may  be  entered  at  the  next 
sessions  but  one  after  the  order  is  exe- 
cuted, if  there  be  not  time  between 
the  execution  of  the  or<ler  and  the 
next  sessions  to  make  inquiries  re- 
specting tbe  pauperis  settlement. 

R.  V.  Justices  of  Flintshire.  7T.R.  200 

3.  If  an  order  of  removal  be  executed 
three  days  before  the  sessions  in  a  pa- 
rish 20  miles  from  the  place  where  the 
sessions  are  holden,  and  there  is  no  ap- 
ical to  those  sessions,  the  justices  are 
not  bound  to  receive  an  appeal  at  tbe 
following  sessions.       R.  v.  Justices  of 

Hertfordshire.  3  T.  R.  504 
4-.  The  Sessions  refused  to  receive  and 
adjourn  the  bearing  of  an  appeal 
next  sessions,  thinking  the  appel-  ' 
lant  had  sufficient  time  to  be  prep«ired 
to  try  it,  and  to  gine  notice  to  the 
respondents.  R.yJ^nstices  of  Yorkshire 
North  Ridinsr.  3T.  R.  15(> 
'5.  But  the  foregoing  case  has  been  de- 
cided not  to  be  law;  for  if  upon  an 
appeal  lodged  against  an  order  of  re- 
mu\al,  the  Sessions  are  of  opinion 
that  reasonable  notice  has  not  been 
given  by  the  appellant  to  the  respon- 
dent parish,  they  cannot  dismiss  the 
ap^Hrul,  on  the  ground  that  notice 
might  have  been  given  in  time,  but 
are  bound  by  the  direction  of  the  stat. 
9  Cr.  I.  c.  7-  §  3.  to  adjourn  the  appeal 
to  tbe  next  Sessions.  R,  v. 

Buekinghamshiref  Inhab.)  3  E.R,  345 
6.  And  the  justices  are  bound  by  stal» 
9G*  1 .  c.  7-  §  8.  td  receive  and  adjourn 
an  appeal  made  by  the  next  Sessions 
after  an  order  of  removal  made,  agninst 
such  order,  if  no  notice  have  been 
given  to  tiie  res|)ondent ;  thoudi  they 
should  be  of  opinion  that  the  order  was 
executed  in  sufficient  time  before  the 
Sessions  to  have  enabled  the  appeltanit 
to  give  reasonable  notice  of  their  ap- 
peal  to  the  respondents.  R.y.Jitstices 
of  Stuffmishirc.  7  £•  R.549 
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7,  JSlittt  an  appf  fil  against  an  order  of 
removal  had  bef*n  entered  and  ad- 
journed once  by  virtue  of  the  statute 
9G.  1.  c.  7.  §  8. ;  though  the  jus- 
tices in  Sessions  have  a  discretionary 
power  to  determine  whether  reason- 
able notice  has  been  given  of  the  ap- 
))ellant's  intention  to  proceed  on  the 
trial  of  such  adjourned  appeal ;  yet  as 
they  dismissed  the  appeal  at  such  ad- 
journed Sessions,  witiiout  bearing  if, 
on  the  groand  that  they  had  no  au- 
thority to  try  it  for  want  of  a  sufficient 
lengdi  of  notice  to  the  respondents, 
accordiits;  to  a  new  rule  of  practice 
promulgated  two  sessions  before,  but 
then  first  acted  upon,  and  which  was 
not  known  to  the  appellant's  attorney, 
who  had  given  the  furmc^i*  usual  no- 
tice: the  Court  of  K.  B.  granted  a 
mandamus  to  the  Sessions  to  enter 
continuances  and  hear  the  appeal. 
R.  V.  Just  of  mUMre.  10  E.  R.  404 

6*  The  justices  are  to  judge  of  the  re'i- 
sonableness  of  the  time.      3  T.  R.  1 50 

p.  An   order   of  removal   quashed  for 
form  is  not  conclusive  on  the  parties. 
R.  V.  St.  Andrew,  Holborn.  6T.R.6I3 

10.  An   order  of  removal   unappealed 

from  is  conclusive,  not  only  on  the 

parties  removed,  but  also  as  to  all 

derivative  settlements  under  them. 

R,  V.  S.  Mary, Lambeth.  6T.R.615 

f  1.  Therefore  if  A.  aud  B.  be  removt'd 
as  man  and  wife  from  X.  to  F.,  aud 
Ihere  be  no  appeal  against  the  order. 
it  is  conclusive  not  only  as  to  A,  and 
j?.,  though  they  be  not  marrii  d,  but 
also  as  to  their  children  though  ille- 
gitirantc.  ff.T.  R.  6*15 

(Sec  R.  V.  South  Owram.  1  T.  R.  353.) 

1^.  The  parish,  in  whose  favour  an  order 
of  removal  i^  made,  may  by  consent 
abandon  it,  without  wailing  to  appeal 
to  the  Session?,  and  having  it  quashed 
there.  And  after  such  order  cancelled 
by  the  removing  magistrates,  with  the 
consent  of  both  parishes  before  the 
time  "^f  appeal,  auother  <^rder  made 
bv  tliem,  rt'moving  the  pauper  to  a 
different  parish,  was  held  good. 
R.v.Didtitebury(Inhab.)  12  E.R,359 

13.  If  a  feme  covert  be  removed  by  an 
order  of  two  justices  from  A.  to  B., 
describing  her  as  "  widow,"  and  there 
be  no  ap}>eal  against  it,  it  is  conclu- 
sive not  only  as  to  her  settleipent,  but 
as  to  that  of  her  husband  also. 

R.s.Rudgeley(Tnhttb.)  8T.R.()120 

14.  An  order  of  removal  of  •/•  S,  aud 


his  wife,  made  opoii  the  examination 
of  the  wife,  adjudging  that  t\\ty  lately 
came  into  the  parish  of  K,^  and  are 
likely  to  become  chargeable  to  it,  and 
were  hst  le^lly  settled  in  Af,  is  good 
and  conclusive  upon  the  parish  of  ilf. 
as  to  the  marriage  and  settlement  of 
the  husband  and  wife:  so  that  upon 
the  subsequent  removal  of  the  wife 
describing  her  as  B.  S.,  single  woman 
from  M.  to  B,,  M,  cannot  shew  In 
evidence  that  the  marriage  was  null 
and  void. 
7i^.  V.  Blnegar  (Inhab.)   7  E.  R.  377 

15.  After  an  order  of  removal  unappealed 
from,  a  new  settlement  can  onlv  be 
gained  by  some  act  altogether  subse- 
quent to  the  removal. 
jR.  V.  Kenilworth  (Infiab.)  2T.R.593 

iG.  An  order  of  removal,  executed  and 
unappealed  against,  is  conclusive  as  to 
the  settlement  of  the  pauper  at  the 
time  of  such  order,  even  as  between 
third  parishes  no  parties  to  the  former 
order. 
R.  v.  Corsham  (Inhah.)   1 1  E.  R.  388 

17*  On  an  appeal  to  the  Sessions  against 
an  order  of  removal,  those  justices, 
who  are  rated  to  the  relief  of  the  poor 
in  either  of  the  contending  parishes 
cannot  vote. 

R.  v.  Yarpoh  (Jnhab,)    4  T.  R.  71 

18.  If  an  order  of  removal  be,  on  ap- 
peal, confirmed  by  a  majority  of  the 
justices  present,  aud  it  be  afterwards 
determined,  on  a  question  reserved 
for  the  opinion  of  the  Court  of  K.  B., 
that  so  many  of  them  were  disabled 
to  vote  as  to  reduce  the  number  to  a 
minority,  the  Court  will  not  quash 
the  original  order,  but  will  send  the 
case  b<)ck  to  the  Sessions,  directing 
them  to  enter  a  continuance  to  the 
next  Sessions,  in  order  that  they  may 
quash  it.  4T.R.71 

19.  If  an  order  of  removal  be  couiirmed 
at  the  Sessions,  and  both  orders  be  af- 
tewards  removed  ijito  B.  R.  by  cer- 
tiorari  on  a  case  reserved,  and  this 
court  disapprove  of  the  orders,  for 
want  of  jurisdiction  of  the  removing 
magistrates  appearing  on  the  face  of 
the  oridnal  order;  this  court  will 
quash  both  the  Orders,  without  remit- 
ting the  matter  back  to  the  Sessions  to 
quash  tile  original  order  for  the  pur- 
)M>se  of  enabliug  thefn  to  give  main* 
tenance  according  to  stat.  9  G.  I.  r.7» 
§  9-  and  at  any  ra!e  they  will  not  ad- 
mit an  application  for  auieuding  their 
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judgement  for  quashing  both  orders 

made  id  the  term  subsequent  to  the 

judgment  so  pronounced*   R.v,Moor 

CritcheiL  ( InAabO  2E.R.222 

SO.  Bj  the  Stat.  35  G.  3.  c.  101.  §  2.  the 
party  aggrieved  by  au  order  of  jus 
tices,  directing  payment,  to  the  amount 
of  above  2C7.  of  the  charges  and  costs 
of  the  suspension  of  an  order  «>f  re- 
movaU  on  account  of  the  illness  of 
the  paiifiery  may  appeal  to  the  next 
Sessions,  in  like  manner  at  against  an 
Order  of  removal,  though  he  omit  to 
give  notice  of  such  his  appeal  within 
tlirce  days  after  the  denjand  of  such 
charges  and  cosls ;  by  which  he  makes 
himself  liable  to  a  distress  for  the 
amount.  And  if  on  appeal  the  for- 
mer order  be  vacated,  or  the  amount 
of  the  charges  to  be  paid  be  reduced, 
the  surplus,  if  before  levied  by  dis- 
tress, must  be  refunded. 
R,  V.  Bradford  (InJiah. )  9  E.  R.  97 

21.  Coupling  the  stat.  35  G.  3.  c.  lOJ 
(which  t*nables  two  justicesi  to  suspend 
orders  of  removal  on  account  of  the 
sickness  of  the  paupers,  and  to  give 
the  costs  of  such  suspension  with  an 
appeal  against  such  costs  if  they 
amount  to  10/.)  with  the  »tat.  3  fV. 
^  AI.c.M.  §  9*  (which  gives  au  ap- 
peal to  the  party  grieved  by  any  deter- 
mination of  the  justices  respecting  the 
ftf  ttlements  of  paupers  by  the  means 
there  mentioned) ;  Appeals  lie  against 
an  order  of  removal  which  was  sus- 
pended, and  against  a  subsequent 
order  for  cost«,  notwiihstaniHug  the 
death  of  the  pauper,  befoie  any  re- 
moval of  him  in  fact  made,  and  though 
the  costs  were  under  10/.,  such  order 
for  costs  att'dching  by  consequence  a 
grievance  on  the  purish  to  which  the 
order  of  removal  was  made,  if  the 
pauper  was  not  settled  in  it.  R.  v. 
SkMary-Ia-bimneCInhab,)  i3E.R.51 

POOR  (Settlement  of). 

1,  By  Apprenticeship.  (And  of  Paiish 
Apprentices,  their  Indentures,  &c.) 

1.  A  persou  occupying  lands  within  a 
parish,  is  compellable  to  receive  a 
parish  apprentice,  thougli  he  do  not 
reside  within  such  pari^h. 

R.v.Clapp.  3T.R.  10? 

2»  And  if  several  persons  hold  lands  in 
partnership,  in  the  parish  of  A.f  some 
of  whom  reside  on  such  lands,  and 
the  others  in  another  parish,  the  latter, 
as  well  a^  the  former  are  liable  to  take 
parish  apprentices  in  A. 

H.  r.  J.  Barwick.  7T.R.  33 
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3.  So,  although  it  is  enacted  by  stat.  30 
G.  3.  €.  S6,  relative  to  the  binding  o( 
poor  apprentices  within  particular  in* 
corpora  ted  districts,  that  no  persoo 
shall  be  bound  to  receive  any  su<h  ap- 
prentice, unless  he  be  an  mhabitant 
aud  occupier  in  the  parish  where  such 
child  lives,  it  is  not  necessary  that  the 
master  should  actually  re>ide  in  tlie 
parish :  if  he  be  an  occupier  there  it 
is  sufficient ;  for  inhabitant  and  occu* 
pier  are,  for  this  purpo>e,  synoninious 
terms,      R^  v.  Tunstead  and  Happing 

Hundreds,   3T.R.  523 

4.  An  indenture  of  a  parish  apprentice 
assented  to  by  t\Vo  justices  separately 
is  void,  and  gives  no  settUnieut.  R, 
V.  Hamstall  lUdgware.  3  T.  tl,  SSOs 
(And  See  title  Justices  I.  6—  10.) 

5.  But  the  assent  of  two  magistrates  is 
sufficiently  signified  by  one  of  theni 
first  signingalone  aiid  lu  ing  afterwards 
present  when  the  other  signs. 

K.  V.  JVifiwick  (Jnliab. )    8  T.  R.  454 

6.  If  a  poor  boy  be  bouud  apprentice  by 
the  parish  officers,  with  the  con^ent  of 
two  justices  of  the  county  to  a  master 
residingin  adiflferent  pari^h.ind  county, 
and  all  the  parties  (except  the  appren- 
tice) sign  tlieirideuture,  the  apprentice 
will  gain  a  settlement  ia  the  parish  of 
the  master  by  residing  there  40  days 
under  the  indenture.  li,  v.  St, 

Nicholas,  Nottingham.    2  T.  R.  7  20' 

7.  An  indeuture  biuding  out  a  poor  ap* 
prentice,  executed  by  HI  «?.  church- 
warden, and  J.  G.  overseer  of  the 
poor  of  a  hamlet  maintain 'ng  \U  own 
poor  separately  from  the  parish  at 
large,  not  being  impeached  by  evi* 
dence  negativing  its  execution  by  a 
majority  of  the  churchwardens  anil 
overseers  of  the  hamlet,  shall  be 
deemed  good,  by  intending  that  there 
were  two  overseers  for  the  hamlet  as 
required  hy  .«tat.  13  &  14  Car.  2.  c.l2. 
§  21.,  aud  only  one  churchwarden,  by 
custom,  in  the  same  place ;  and  there- 
fore the  apprentice  servhig  40  days 
under  it  gaiqs  ^  settlement. 

K.  V.  Hirxkley  (Inhab.)  12  E.R.  3f)l 

8.  The  Stat.  43  FAiz.  c.  2.  §  1.  enacting 
that  the  churchwardens  of  every  pa« 
ri>h,  and  f  lur,  three  or  two  substantial 
householders  there,  to  be  nominated  by 
the  magistrates,  shall  be  overseers  of 
the  poor,  requires  an  appointment  to 
be  made  of  two  such  overseers  at  the 
least,  exclusive  of  the  existing  church^ 
wardens ;  which  body  so  constituted, 
or  the  greater  part  of  tbemi  are  em- 


JJbWeted  to  execute  certain  duties  re> 
latiug  to  the  poor :  anri  therefore  the 
5th  section,  which  authorizes  '*  the 
said  churchwardem  and  overseers,  or 
the  greater  part  of  them"  (hy  the  as- 
sent of  two  justices)  to  bind  <>iit  poor 
children  appretstices,  is  not  satisiied 
liy  a  compulsory  binding  l)y  two  per- 
sons styling  ihemselves  churchwardem 
and  over  seer Sy  who  had  been  appointed 
the  overseers  of  the;  parish  at  a  time 
when  one  of  Xhet\\\v/'A%  churchivardcn ; 
which  latter  continued  sole  church- 
warden for  about  two  Dionths  after- 
wards, when  the  other  overseer  wa«> 
appointed  sole  churchwarden  in  his 
^lace:  for  at  nil  events  thi-i  power  is 
given  to  a  body  constituted  of  more 
than  two  persons,  though  it  may  be 
executed  l>y  the  nmjor  part  of  the 
body  when  wetl  constituted:  and 
therefore,  a  poor  child  assumed  to  be 
bound  apprentice  by  such  an  inden- 
ture could  noi  gain  a  settlement  by 
sci  vice  under  it.  li.vAll  Saints\  Derby 

(Inhab.)  13E.R.  143 

9.  Service  under  indentures  of  appren- 
ticeship, not  stamped,  gives  no  settle- 
ment. li.v.Edguorth.  3T.R.353: 
(Andsee4T.  H/^18;  md  post  \L  JO) 

JO.  Nor  tioes  service  imder  dw  unstamped 
agreement  nf  wpprent'ceship. 
R.^.DitchinghnmC Inhab.)  4T.R.7(3() 

11.  An  agreement  for  the  assignment  of 
an  ap{jrenti(e  from  one  n  a  ler  toano- 
Iher  must  also  be  stamped  by  stat.  23 
G,3.  C.58.  6'T.R.  45C? 

12.  Where  a  sum  agreed  to  be  jriven 
Willi  an  apprentice  was  five  guineas 
which  was  inserted  in  the  indenture, 
and  the  duty  paid  accordingly,  by 
Stat.  8  Ann,  r.  9 ;  held  well,*  though 
Sn  fjct  only  four  gtiincas  were  paid  ; 
for  X\\^full  sum  reeeived,  given^  paid, 
agreed,  or  contracted  for,  as  required 
by  the  act,  was  inserted,  and  the  duty 
paid  for  it;  and  the  stamp  used  was 
of  the  same  description,  and  the  duty 
ap;iropriated  to  the  same  fund,  as  if 
four  guineas  only  had  been  inserted 
and  paid  for,  supposing  that  would 
have  sufficed. 

K.  v.  Keynsham  (Inhab.)  5  E.  R.  309 
J 3.  Money  given  by  the  parish  otficers, 
in  the  case  of  a  voluntary  binding,  as 
the  consideration  of  tH^ing  an  appren- 
tice, is  not  liable  t<»  the  stamp  (^uty 
imposed  by  stat.  8  Ann^  c.  9.  §  35, 
for  it  comes  within  the  exception  to 
it,  as  being  at  the  public  charge  of  the 


fatish. 


t^OOll    (SEttLEMKNT)    t.  Q6T 

14.  Neither  is  any  duty  payable  for  any 
consideration«money  under  §  35.  of 
that  act,  (or  thing  actually  given  or 
contracted  to  be  given  under  §  45.) 
unless  it  be  given  to,  or  to  the  use  of, 
the  master  or  mistress  of  the  appren- 
tice. 4T.R.1 96. 73? 

15.  If  the  friends  of  an  apprentice  cove- 
nant to  maintain  him,  and  to  provide 
him  with  clothes,  this  is  not  stich  a 
benefit  as  is  liable  to  the  duty  im- 
posed by  stat.  8  Ann,  c.  9.  §  45. 

R.  V.  Leightan  finluib.)  4  T.  R.  752 

16.  And  consequently  a  settlement  may 
be  gained  by  serving  40  days  under 
an  indenture  of  apprenticeship,  con** 
tainiiig  such  a  covenant,  although  no 
additional  duty  be  paid  for  it. 

4  T.  R.  732 

17-  A  master  stipulating  for  4d.  out  of 
every  U.  of  the  earnings  of  his  ap- 
prentice is  no  benefit  to  him  within  the 
stat.  of  Anne,  for  which  an  additional 
duty  is  to  be  paid,  being  by  law  en« 
titled  to  the  wlude. 
K.  V.  Wantage,  ( Inhab,)   1  E.  R.  6OI 

18.  Where  the  apprentice  covenanted 
in  the  indentures  to  provide  for  him- 
self meat,  drink,  lodging,  and  physic 
in  sickness,  during  the  term,  for  which 
benefit  to  the  master  no  additional 
duty  was  paid  under  stat.  8  Ann,  c.  9. 
§  45.  the  indentures  were  neveithcless 
held  good,  and  a  settlement  was 
gained  under  them ;  it  not  appearing 
whether  certain  weekly  payments, 
which  the  master  covenanted  to  make 
to  the  apprentice  during  the  term, 
were  not  an  ecpiivalent.  R,v,  Walton  in 

LeDale.   3T.R.515 

19*  If  A.  serve  seven  years  as  an  ap-< 
prentice,  and  there  be  no  indenture, 
he  cannot  gain  a  scti lenient  either  as 
an  apprentice  or  as  a  yearly  servant. 
H.  V.  Margram  {Inhab.)  5  T.  R.  1 53 
0.  It  is  a  general  rule  that  a  defective 
contract  of  apprenticeship  caiuiot  be 
converted  into  a  contract  of  hiring 
and  servire,  so  as  to  give  the  appren- 
tice a  settlement  as  a  yearly  servant  by 
serving  under  it.  Whether  a  contract 
be  a  contract  of  apprenticeship,  or  of 
hiring  and  service,  must  depend  on  the 
intention  of  the  parties,  which  is  to 
be  collected  from  the  whole  of  their 
agreement.  A  contract  of  apprentice- 
ship may  be  formed  without  using  the 
term  "  apprentice." 
R.  V.  Laindon  {Inhab.)    8  T.  R.  379 

21.  Where  a  pauper  agreed  with  a  Mea- 


4T.  R.  1 96 1     ver  to  serve  him  for  a  year  and  a  half 
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iBLuA  the  master  ma  to  teach  him  f# 
fceave,  and  the  paii|)er  was  to  have 
half  his  eamiugs,  and  fiod  himself  in 
every  thing ;  under  which  contract  the 
pauper  served  his  master  for  above  a 
^car :  held,  that  be  thereby  gained  a 
settlement  as  by  hiring  and  service ; 
it  being  the  apparent  intention  of  the 
parties  to  create  the  relation  of  mas- 
ter and  servant^  and  not  that  of  mas- 
ter abd  apprentice, 
R.  V.  Eccleston  (Inhah.)  2  E.  R.  298 

!22.  Where  the  roaster  and  the  father  of 
a  boy  agreed,  under  sea),  that  the  mas- 
ter should  teach  the  sou  the  art  and 
mystery  of  weaving  for  five  years,  and 
find  utensils,  and  that  the  son  should 
receive  half  his  earning,  and  the  mas- 
ter the  other  half;  uhder  which  the 
boy  served  out  the  time  as  an  appren- 
tice :  the  Court  of  K.  B.  held  that  this 
agreement  between  the  father  and 
master  (to  which  the  son  was  no  party) 
not  bmding  the  son,  or  the  father  for 
him,  to  any  service  to  the  master, 
but  the  sou's  service  in  fact  being 
merely  voluiitar}',  was  no  apprentice- 
fihip  in  point  of  law ;  and  consequently 
no  settlement  could  be  gained  by  the 
son  serving  bis  master  under  such  a 
contract.      R.  v.  Crmnjard  (inhah,) 

8  £.  R.  25 

23.  To  establish  a  settlement  by  appren> 
llceship  it  was  proved  that  tlie  inden- 
ture was  of  two  parts,  that  one  bad 
been  destroyed,  that  the  other  had 
come  to  the  hands  of  A.,  who,  when 
a^ked  for  it,  said  he  could  not  find  it, 
but  A,  was  not  subpoenaed  to  give  evi- 
dedce ;  and  upon  that  ground  the 
evidence  offered  was  deemed  insuffi- 
cient to  establish  the  apprenttcehip. 
R.  V.  Caatleton  (Imhah.)  6 T.  R.  23(5 

S4.  The  sessions  upon  an  appeal  pre- 
suming that  an  indenture  of  appren- 
ticeship executed  thirty  years  before 
(under  which  the  pauper  cUimed  his 
settlement,  and  under  which  he  regu- 
larly served  seven  years),  and  which 
was  proved  to  be  lost,  was  regularly 
$tani)ied,  io  pro|H>ition  to  the  appren- 
tice-fee received  by  the  master  with 
the  pauper,  confirmed  an  order  remov- 
iug  the  pauper;  and   though  it  was 

{>roved  before  the  Sessions  that  search 
liid  been  made  at  the  Stamp-Office, 
where  it  did  not  appear  that  any  such 
indenture  had  been  stam|>ed  or  en- 
rolled, yet  the  Court  of  K.  B.  held 
Ihttt  this  was  not  sufficieut  to  rebut  I 


tlie  presumption,  and  therefore  fonf 

firmed  the  order  of  Sessions        R»  v. 

Long  Buckhy  (Jnhojf.)   7E.R.45 

25.  Serving  forty  days  under  an  indent 
ture  of  apprenticeship  to  an  infant  will 
give  a  settlement.  f{.  v* 

St  Petrox,  Dartmouth.  4  T.  R.  1 9^ 

26.  The  latter  pa  it  of  the  service  of  an 
apprentice  may  be  jrined  to  the  for* 
mer,  notwithstanding  an  intervening 
service.  iT.  R.281 

27*  If  an  apprentice  live  with  hb  ma»* 
forty  days  in  //.,  then  forty  days  in  B,, 
and  then  one  d.ty  in  ^.,  he  Ls  settled 
in  A*     H.  V.  Brighthelmstone  (Inhab,) 

5T.R.  188 

28*  An  apprentice  to  a  ship-owner  living 
at  ^.  gains  a  settlement  by  residing  on 
board  his  master  s  ship  for  forty  days 
in  B.,  while  the  ship  was  staying  and 
trading  there  in  the  course  of  his  mas- 
ter's trade  and  employ,  upon  a  coast- 
ing voyage.  And  if  the  apprentice 
afterwards,  upon  the  bankruptcy  of  bis 
master,  retnrn  to  «4.,  where  he  f#)rnicrly 
resided  with  his  master  as  at  his  home, 
and  finding  that  his  master  had  ab- 
sconded, live  there  with  a  relation, 
without  doing  any  further  service  there 
for  his  master;  suth  residence,  though 
for  more  than  forty  days  before  his 
apprenticeship  expired,  will  not  gain 
him  a  seltienierit  in  A. 
II.  V.  Topsham  ( Inhah.)    7  E.  R.  466 

29>  An  apprentice  cannot  gain  a  settle- 
ment in  a  different  parish  by  serving 
another  master,  unless  there  be  an  ex- 
press consent  of  the  original  master  to 
the  particular  service :  a  mere  recom'> 
mendation  is  not  suthcicut. 
R,  V.  Sandford.  lT.R.28 1 ;  «fl'6T.  R. 
452;  (and  secfosnil.  21 — 25.) 

30.  So  the  mere  knowledge  of  the  master 
of  the  apprentice  serving  another  pe- 
son,  without  a  consent  to  the  patti- 
cular  indidual,  is  not  &uliicient. 

3T.R.605 

31.  If  the  agreement  between  the  first 
and  second  master,  expressing  such 
consent,  cannot  be  rece.ved  in  evi- 
dence of  the  agreement  ought  not  to 
be  admitted. 

R.  v.  St,  PtmVn,  Bedford.  6  T.R.  4512 

32.  Where  a  master,  after  giving  his  ap- 
prentice leave  to  get  another  m^ster^ 
recommended  to  him  to  go  to  a  pariicU' 
iar  person  in  the  same  busiues-s,  and 
make  an  agreement  with  him  for  his 
otcn  good,  which  he  accordingly  did, 
and  served  his  .second  master  two 
montbs  before  his  indentures   were 
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given  tip  to  bim  by  his  first  master, 

fuch  service  with  the  second  niai»ter 

gained  a  settlement.  R.  wHoii/ Trinity 

in  I  be  Minaries,*   5  T.  K.  605 

83.  An  apprentice  agreed  verbally  with 
his  master  to  purchase  the  re:*t  of  his 
time,  and  that  the  indentures  should 
remain  with  the  ma  ter  till  payment  of 
the  lime  he  served  another  man  at  the 
recommendation  of  his  original  master 
above  40  days:  this  wns  holden  to 
enure  as  a  service  under  the  indt*ntures. 
R.  y.  Chipping,  Warden  {Inhah.) 

8  T.  B.  108 

04.  Where  there  has  been  such  an  agree 
nient  between  the  master  and  the  ap- 
prentice to  give  up  the  indentures,  as 
that  to  an  action  of  covenant  brought 
by  the  former,  the  latter  could  plead 
the  matter  in  bar ;  or  so  as  to  enable 
the  apprentice  to  bring  trwer  or  de- 
tiuue  for  the  indentures  on  the  mas- 
ter's refusing  to  deliver  them  up;  thr 
indentures  ute  considered  as  cancelled, 
for  the  purpose  of  enabling  the  ap- 
prentice  to  gain  a  settlement  by  hiring 
and  Service,  though  the  indentures  still 
subsist  in  fart. 

R.  v.  Harbertan.     1  T.  R.  139 

35.  But  when  indentures  of  apprentice- 
ship stilt  subsit  in  point  of  law,  and 
the  pauper  has  served  another  master 
under  an  idea  that  they  were  relin- 
quished, no  settlement  is  gained  by 
such  service,  either  as  an  apprehtice, 
or  as  an  hired  servant. 

R.  V.  Sandford.     1  T.  R.  ^81 

S6*  A  parish  apprentice  who  Was  bound 
by  her  original  master  to  another 
master  by  a  new  indenture  of  a|>- 
prentireshipy  without  reference  to  or 
recognition  of  the  original  indenture, 
which  stdl  subsisted  in  law,  does  not 
gain  a  settlement  by  serving  her  new 
master,  as  upon  a  constructive  service 
of  the  original  master  under  the  first 
indenture :  this  being  only  evidence  of 
the  first  master's  consent  to  the  contract 
of  apprenticeship. 
R.  V.  Chriatawe  {Inhab.)  11  E.  R.  95 

37-  Where  the  master  of  an  apprentice 
told  him  "  that  he  had  no  further  em- 
ployment for  him,  and  be  might  go 
where  he  pleased ;"  and  the  appren- 
tice hearing  of  another  master,  was 
going  to  him«  and  being  met  by  his 
original  master^  and  asked  where  he 
was  gbitig,  answered  that  he  was  go- 
iilg  to  {/..  to  which  the  master  replied, 
**hemghigothereijr  where  hepleatedi* 


hold,  this  was  ii6t  such  a  particular 
assent  of  the  original  ipaster  to  tlie 
service  with  (7.  as  would  enable  the 
apprentice  thereby  to  gain  a  settle* 
ment,  though  the  indentures  were  not 
delivered  up  or  cancelled. 

R.  V.  Creditan  (Inhab,)  1  E.  R.  59 

38.  An  apprentice  offered  bis  master  a 
guinea  "  to  let  him  off,"  to  which 
the  master  agreed,  and  was  aUo  to 
give  him  a  suit  of  clothes  when  the 
guinea  was  paid,  but  the  indentures 
were  not  delivered  iip  or  cancelled. 
The  guinea  not  being  paid,  the  in- 
dentures still  subsisted  in  law»  and  a 
settlement  may  be  gained  by  serving 
another  master  with  the  consent  of 
the  first.  The  s^essions  ought  properly 
to  find  the  fact  of  such  consent,  and 
not  merely  evidence  i>f  it :  hut  having 
found  that  on  application  by  the  ap- 
prentice to  his  original  master  for  leave 
to  serve  one  B.,  who  would  uot  take 
him  without  the  master  said  *<  he 
might  go  with  all  hi.>  heart,  and  that 
it  would  be  a  good  thing  for  him  to 
learn  the  trade :"  this  was  holden  suf- 
ficient evidence  to  warrant  the  conclu- 
sion of  the  sessions,  that  the  original 
master  had  consented  to  the  particular 
service. 

R.  V.  Shehbear  (Inhab.)  i  E.  R.  73 

39*  The  pan}>er,  an  apprentice,  being 
about  to  marry,  told  his  master  that 
he  wished  to  provide  and  work  for 
himself,  to  which  the  master  consent- 
ed, and  said  he  might  do  the  best  he 
could  for  himself;  but  nothing  was  said 
about  the  indentures,  and  they  were 
not  in  fact  delivered  up  or  cancelled  ; 
the  pauper  afterNvards  engaged  to  work 
with  another  master,  who  told  the  ori- 
ginal master,  that  he  had  got  the  pau« 
per  at  worki  to  which  the  original  mas- 
ter answered,  **  I  atu  glad  of  it,  he  • 
was  a  bad  lad,  and  I  could  make  no* 
thing  of  him:"  held,  this  was  not 
such  a  consent  to  the  particular  service 
as  would  confer  a  settlement  in  the 
parish  where  the  pauper  then  lived 
with  the  second  master.  R.  v  St. 

Heleh  Stimegaie,  {Inhab.)  I E.  R.  285 

40.  A  contract  under  seal  and  stamped^ 
to  serve  another  for  three  years,  at  so 
much  per  week,  the  master  agreeing  to 
ledm  the  other  a  trade,  and  the  latter 
agreeing,  if  he  lost  any  time  to  the 
prejudice  of  ^his  master,  to  abate  so 
much  per  day,  constitutes  an  appren- 
ticeship.   And  at  any  rate  the  pauper 
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having  served  under  tt  for  more  than 
a  year  gained  a  settlement  eitlier  asaa 
apprentice  or  as  a  hired  servant. 
J?.  V.  Rainkam,  {Inkab.)  I  £.  R.  531 
41.  Supposing  an  infant,  who  binds  him- 
self an  approntke,  may  put  an  emi  to 
the  apprenticeship  at  his  election,  yet 
he  does  not  put  an  end  to  it  by  leav- 
ing his  master^s  service  and  entering 
into  the  king's  service.  R.  v. 

HiHdnngham{Inhab.)    6T.  R.567 

4?.  In  such  a  case  the  indentures  con< 
tinue  in  force  for  the  term,  and  no 
settlement  can  be  gained  during  that 
term  by  hiring  and  service.  6T.R.557 

43.  Whether  an  infiint  can  pat  an  end 
to  the  apprenticeship,  it  being  a  con- 
tract for  his  benefit !  Qu.  6  T.  R. 
558 ;  and  Ashcroft  v.  Bertles* 

€  T.  R.  652 

22.  An  indenture  binding  an  adult  as  an 
apprentice,  "which  was  not  executed 
hy  herself,  but  only  by  her  father- 
in-law  and  the  master,  though  with 
ber  consent,  does  not  constitute  her 
an  apprentice ;  and  conse<|uently  no 
settlement  can  be  gained  by  her  under 
such  indenture. 

R.v.Ripon(Inhab.)   9£.R.2d5 

IL  B^  Birthf  or  Derivative. 

1.  The  place  of  birth  isprimd  facie  the 
place  of  9et  lemenf .         R,  v.  Heatan 

Aorris  (THhab.)  6  T.  R.  653 

2.  The  Sessions  having  decided  in  favour 
of  a  settlement  iu  A,  bv  which  the 

Ciper's  father  was  proved  to  have 
11  relieved  while  resident  in  another 
parish  40  years  ago,  and  before  the 
pau|>er's  birth ;  and  the  only  evidence 
to  oppose  this  being  that  of  the  t>au- 
per's  own  birth  in  B.  the  Court  of 
K.  B.  confirmed  the  order  of  Sessions 
on  a  case  reserved* 
li.  V.  Wakefield.  (Inhab.)  5  £.  R.  335 

S.  Where  a  certificate  was  granted  to 
a  pauper  and  kis  wife,  which  latter 
appeared  afterwards  to  have  had  a 
former  husband  living  at  the  time^  and 
a  child  was  bom  during  the  cohabita- 
tion of  the  pauper  and  his  supposed 
wife  in  the  certificated  parish,  and  was 
baptized  as  their  child ;  this  was  \\M 
sufiicieiU  evidence  of  bastardy  to  settle 
the  child  where  born. 
R.  V.  Lahbenham  {Inhab.)  4  T.  R.  2  5 1 
{And  see  past  111.28.) 

4^ The  settlement  of  a  child  five  years 
old,  leaving  the  falkcr'j  family,  and 


living  with  difiTerent  relations  till  teif^ 
follows  that  of  the  father ;  if  he  has 
not  gained  any  settlement  in  his  owir 
right.       R.  V.  Offchurch.  3  T.  R.  1 1 4 

5.  A  child  is  not  emaiici))aled  so  as  to* 
lose  the  benefit  of  any  settlement  which 
hb  father  may  gain,  till  21,  or  mar- 
riage, or  till  he  has  gained  a  settlement 
iu  his  own  riglit,  or  till  he  has  con* 
tracted  a  relation  inconststeut  with  the 
idea  of  his*  being  part  of  his  father's 
fiimily.  R.  v.  IVitton  cum  Twan- 

breokes.  ^3  T.  R.  355 

6.  A  son,  of  age^  and  married,  continuing 
to  live  with  bis  father,  does  not  fol- 
low a  settlement  subsequently  acquired* 
by  the  father  in  another  parish,  ta 
which  the  son  also  accompanied  him^ 
as  part  in  fact  of  his  household.- 

/?.  V.  Everton  (fiikab,)  1  E.  R.  62^ 

7.  A  drummer,  under  age,  entered  into 
the  same  militia  in  which  his  father 
was  Serjeant,  and  lived  with  his  father^ 
the  latter  receiving  the  son's  pay : 
held,  that  a  settlement  gained  by  the 
father  during  such  time  was  commu- 
nicated to  I  he  son. 

R.  V.  JVobam  (Inhab.)  8  T.  R.  479^ 

8.  An  adult  who  leaves-  her  father's* 
house,  and  goes  into  service,  becomes 
thereby  emancipated,  and  is  not  en- 
titled to  a  settlement  gained  after- 
wards by  the  fiither. 

R.  V.  Roach  (Inhab.)  6  T.  R.  24^ 
9-  A  widower  having  a  daughter,. placed* 
her  at  1 1  years  of  age  with  an  uncle, 
by  whom  she  was  wholly  maintained 
after  that  time,  and  with  whom  she 
.  continued  to  reside  after  she  came  of 
age,  doing  service  to  him,  but  without 
any  contract  of  hiring  to  give  her  a 
settlement  of  her  own ;  the  father  ia* 
the  meantime  having  gone  out  to  ^er^ 
vice.     Held  that  on  her  coming  of 
age  she  was  emancipated,  although  her 
father  conceived    himself  bounds  as 
such,  to  receive  and  support  her  if  she 
left  her  imcle's  :  and  consequently  the 
father  was  ca|)able  of  gaining  a  settle- 
ment by  hiring  and  service  for  a  year^ 
as  "  an  unmarried  man,  not  hating  a 
childt*  (t.  f .  not  having  a  cbild fwho 
would  follow  his  settlement)  within 
the  Stat.  3  W.  ^  M.  c.  11.  §  7.     • 
Ity.Cowhimeyboine{hihab»)\OE.Vi,%^ 
10.  A  son,  sixteen  years  old,  was  bonnd* 
apprentice  in  A.  for  fA>ur  years,  which 
he  sen'ed,  and  never  aftenvards  re- 
turned to  his  father's  family ;  the  in- 
denture was  void  for  want  of  a  .^tamp, 
and  the  fdther  in  the  meantime  gained 


"•  Ji  settlement  at  B. ;  liehl,  that  the  son 
was  not  settled  in  A.  by  the  appren- 
ticeship, and  that  he  was  not  emanci- 
pated, but  followed  his  father's  settle- 
ment at  B.  R.\.Edgeinarth.  3  T.R.  353 

and  see  4T.  R.  218 

1.1.  Proof  of  the  father's  settlement  i 
suflicient  to  establish  the  settieinent  of 
the  son  in  the  same  pari^,  if  nothing 
appear  to  contradict  it. 

n.y.  Stone  (Inhah.)  6T.  R.  56 

12.  The  settlement  of  a  person  attahited, 

-  acquired  before  the  attainder,  is  com- 
municated to  his  children  br>rn  after- 
wards.       R.  V.  Sf,  Mary^  Cardigan. 

{Inhab.)  6T.  R.  116 

13.  A  settlement  gained  by  a  Scotchman 
some  yt'ars  after  his  son  was  emanci- 
|)ated  by  having  left  his  family  and 
enlisted  in  the  army,  is  not  communi- 
cated to  the  son;  and  it  is  immaterial 
whether  the  son  had  gained  a  settle- 
ment for  himself  or  not. 

R.  V.  Stanwix  {Inkab.)  5  T.R.67O 

'  HI.  By  or  under  Ctrtificate, 

1.  A  certificate  given  to  a  pauper  is  an 

indemnity  to  the  parish  to  which  the 

pau|>er  is  going,  from  the  consequences 

of  pernntting  him  to  reside  there. 

R.  V.  Newington  {Inhab.)  1  T.  R.  356 

fi.  An  allowance  of  a  certificate  of  a  set- 

'    tienient,  as  having  been  duly  executed^ 

written  in  the  margin  of  the,  certifi- 

-  cate,  and  signed  by  two  justices,  is 
alone  sufficient  proof  of  the  certificate, 
where  such  certificate  is  above  tliirty 
years  old,  notwithstanding  the  allow- 

.    ance  does  not  certify  the  affidavit  of 
one  of  the  witnesses  as  to  tlie  due  exe- 
cution and  at  testation  of  the  certificate 
according  to  stat.  3  G.  2.  r.  2.9. 
R.  V.  Faningdon  {Inhah )  2  T.R  466 

3.  Qtf.  Whether  an  allowance  of  a  cer- 
tificate written  in  the  margin  and  signed 
by  two  justices,  which  allowance  does 
not  certify  any  affidavit  made  by  one 
of  the  witnesses  according  to  stat.  3  G. 
9.C.  29*  can  be  connected  with  a  writ- 
ing on  the  other  side  of  the  same  pa* 
per,  not  signed  by  the  justices,  ceitify- 
ing  that  such  an  afiidat  it  was  made,  so 

.  as  to  amount  to  proof  of  such  certifi- 
cate within  the  provisions  of  stat.  3  G. 
2.  c.  29.  2  T  R.  4t.6 

4.  Tiie  parties  producing,  on  an  ap)teal 
at  the  Sessions,  a  parish  certificate^.of 
30  years'  date,  need  not  give  any  ac- 

.  count  of  it ;  the  bare  production  of  it 
.  js  sufficient. 

R.  V.  RyioH  {Inhab.)  5  T.  »•  259 
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5.  A  certificate,  promisiog  to  receive  Ih* 
paupers  when  request^,  means  only 
when  they  shall  be  fegaHy  fcquested, 
mimely,  by  two  justices  when  the  pau- 
pers become  chargeable.     3  T.R.  44 

6.  If  it  meant  to  receive  them  before 
tht'y  became  chargeable,  it  would  be 
void  under  the  stat.  8  &  9  '^-  3.  c  j)0.; 
for  a  certificate  is  only  binding  'when 
it  is  conformable  to  that  statute. 

3  W  R.  44 
7*  A  certificate  OHist  be  signed  by  a  ma- 
jority of  the  parish  officers  de  fado, 
and  must  be  directed  to  one  parish  in 
particular^ 

R,  v.  Wymondham  {Fnhab.)  6  T.  R.  552 
8.  But  it  has  »inre  been  held,  that  a  cer* 
tificate  dire.cted  to  the  parish  of  ^.  ojr 
any  other  in  C.  will  operate  upon  de- 
livery to  the  parish  of  B*  which  is  also 
in  C. ;  and  that  by  the  stat.  8  &  9  ^V:s. 
c.  30.  a  certificate  need  not  be  directed 
to  any  particular  parish. 

R.  V.  Lillington.  I  £.  K.  433 
9*  An  ap)>ointment  of  one  overseer  alone 
for  a  township  is  bad  in  law ;  tlie  statute 
13  &  14  Car.  2.  c.  12.  requiring  at 
least  two; -and  a  certificate  .granted 
by  such  overseer  is  void,  and  gives  no 
security  to  the  certificated  parish 
against  the  gaining  of  a  settlement 
there  by  the  party  named  therein; 
such  certificate  not  being  made  pur- 
suant to  the  stat.  6  ^  9W.3.C.30,, 
which  requires  it  to  be  made  "  by  the 
churcliwardeod  and  over!»ei'rs.  or  the 
major  part,  or  by  the  overseers,  where 
there  are  no  churchwardens.*' 

R.  v.  Clifton  {Inhab.)  2  E.R.  168 

10.  Where  one  of  two  churchwardens 
was  also  ap|K>inted  overseer  of  the  poor, 
a  certificate  of  a  settlemeut  signed  by 
both  is  a  nullity,  an<l  doe^  not  prevent 
an  apprentice,  servuig  the  certificated 
man  in  the  certificated  parish,  from 
gaining,  a  settlement  therein :  for  th^ 
certificate  act  8  &  9  JPF.  3.  c.  30.  re- 
quires  the  certificate  to  be  under  the 
hands  and  seals  <>f  the  chuichwarde ns 
and  overseers,  or  the  ^l^jor  part  of 
them,  or  of  the  overseers  where  there 
are  no  churchwardens;  and  there  must 
be  at  least  two  overseers  at  the  time. 
iJ.  v.  St.  Margaret^  Leicester  {fnhab,) 

8  E.  R.  332 

11.  On  a  settlement  case  the  court  will 
not  inquire  into  the  validity  of  the 
titles  of  the  officers  who  Mtrnet  the 
certificate.  6T.R.552 

12.  An  order  of  removal,  adjudging  that 
the  pauper  was  settled  at  A.  by  virtue 

3  B  2 
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of  a  certificate^  was  confirmed  at  the 
sessions  on  the  merits;  on  its  being 
stated  by  the  Sessions,  according  to 
direction  fiom  the  court,  that  the  cer- 
tificate was  not  signed  by  a  majority 
of  the  churchwardens  and  overseers  of 
A,,  this  court  (juashed  the  orders. ' 

R.  F.  Morgan,  1  T.  R.  77 '^ 
33.  The  pat  is  b  of  ^.  consisted  of  seve- 
ral handets,  having  separate  church- 
warden'^  and  overseers ;  and  a  certi- 
ficate having  been  granted  by  some 
of  them,  describing  themselves  as  of- 
ficers of  the  pmish  at  large,  evidence 
was  admitted  to  shew  that  they  were 
the  officers  of  the  hamlet  in  which  the 
pauper  was  settled  ;  for  such  evidence 
dues  not  contradict,  it  only  explains 
the  oettificate. 

R,  V.  Samhom.  3  T.  R.  609 

14.  A  certificate  granted  under  stat.  8 
Sf9  ^-3.  r.  30.  to  the  head  of  a  fa- 
mily in  general,  extends  to  all  his  chil- 
dren liviiijgf  with  him. 

R.  V.  Storrington  (Inhab.)  7  T.R.  \S6 

And  see  4T.R.  7.97 

1 5.  But  if  the  parties  wish  it,  it  m»y  be 
so  framed  as  to  exclude  a  son  of^  the 
age  of  fourteen,  who  maintains  him- 
self by  his  own  labour.      7  T.  R.  13() 

16  SiK'h  cerlificafe  does  not  eitepd  to 
illegitiniHle  children. 

R.  V.  Mathon  {Inkah.)  7  T.  R.  361 

17.  Nor  to  grandchildren ;  the  i/gord  fa- 
mily extends  only  to  those  who  live 
under  the  father's  roof. 
R.  V.  Darlington  (inhab.)  4  T.R.  797 

]S.  Where  the  parish  ofiicers  of^.en 
gaged  by  a  ceHificate  to  receive  the 
certificate^  person,  therein  stated  to  be 
an  unmarried  woman,  and  the  child  of 
which  she  was  stated  to  be  then  preg- 
nant, and  all  other  children  she  might 
afterward  have,  it  was  ruled  that  the 
certificate  did  not  extend  to  au  ille- 
gitimate child  born  several  years  af- 
terwards. 7  T.  R.  36*2 

19.  If  a  certificate  be  granted  to  A.  and 
to  B.,  C  and  !>.,  his  chddren,  by 
name,  B.'s  residence  in  the  certificated 
parish  is  protected  by  it,  nlfhough  he 
afterwards  marry  and  live  separate 
from  his  father,  not  havicg  gained 
any  settlement  or  lived  out  of  the  cer- 
tificated parish. 

R  V.  TesteHoH  (Inhab.)  5  T.  R.  ^58 

20.  Ho  uiider  a  certificate  grantt-d  to 
A.  and  to  B.  arid  C  his  children  by 
nanie,  the  residence  of  JB.  and  of  his 
family  m  the  ccrtifieated  parish  is  pro- 
tected by  it,  and  a  son  pfB,  (not  hav- 


ing been  emancipated)  cannot  gain  a 
settlement  in  the  certificated  parislkby 
hiring  and  service. 
R.  v.  Bathea8ton.(rnhab.)  8 T.  R.  446 

21.  When  the  son  of  a  certifitated  per- 
son marries  and  lives  in  a  house  of  his 
own,  he  ceases  to  be  under  the  protecr 
tion  of  the  certificate,  and  may  gain  a 
settlement  in  the  certificated  parish  by 
being  rated. 

R.  V.  Heath  (Inhab.)  5T.  R.  583 

22.  Where  the  son  of  a  certificated  per? 
son  (not  named  in  the  certificate  other- 
vise  than  under  the  general  appella- 
tion of  the  fatherWffmtV^)  marries  and 
lives  in  a  hou^e  of  hb  own  in  tlie  cer- 
tificated paridi,  he  ceases  to  be  under 
the  prelection  of  the  certificate  as  part 
of  his  fiitlier's  family ;  and  an  ^ppren* 
tice  may  gain  a  settlement  by  serving 
surh  person  in  the  certificated  parish. 

R.  V.  Mortlake  (Inhab.)  6  £.  R.  397 
(And  see  post  V.  55,) 

23.  A  certificate  extends  to  a  wife  mar- 
ried  after  it  is  granted ;  and  no  ap- 
prentice to  such  wife,  after  the  hus- 
band's  deatli  can  gain  a  settlement  in 
the  certificated  parish  by  stat,  12  Ann* 
Stat.  ].  c.  18. 

R.  V.  Hampton  (Inhab.)  5  T.  R.  366 

24.  The'son  of  a  certificated  person  can- 
not gain  a  settlement  in  the  certificated 
parish  by  apprenticeship,  though  the 
fiitlier  (to  whom  the  certificate  was 
given)  died  six  months  before  the  ex« 
pirat  on  of  the  apprentireship. 

R.  V.  Alfreton  (Inhab^)  7  T.R.  471 

25.  The  apprentice  to  a  ipaster,  living 
at  A.  who  has  a  certificate  from  B., 
bnt  not  delivered  to  the  paribh  ofiioen 
of  A.  may  gain  a  settlement  by  such 
apprenticeship. 

R.  v.  Wensley  (Inhab.)  5  T  R.  1 54 

26.  If  an  apprentice  to  a  certificated 
person  be  as^igne<l  to  a  second  master 
in  the  same  parish,  he  cannot  gain  a 
settlement  in  that  parish  by  serving 
the  second  master 

R.  V.  Hinckley  (Inhab.)  4  T.  R.  371 

27.  A  cirtificate  granted  by  the  parish 
of^.  to  the  parish  of  ^.  acknowledg- 
ing C.  and  D.  his  wife  and  their  chd- 
dren to  be  their  parishioners,  is  con- 
clusive ^s  betivtt*n  A.  and  B  ,  though 
D.'were  n».t  the  legal  wife  «f  C. 

R.  v.  Ullesthorpe  (Inhab.)  8T.  it.  465 

28.  But  such  cerlifi  ate  i^*  only  primd 

facie  evidence  as  to  others ;  and  there* 

-fore  where  the  parish  of  //,  granted  a 

certificate  to  the  parish  of  B*  s«cknow- 

Icdgjiig  the  pauper  and  his  wife  to  be 
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their  parishioners,  it  was  held  to  be 
competent  to  A»  as  between  that 
parish  an<l  C.  to  shew  that  the  woman 
supposed  to  be  the  pauper's  wife  had 
a  former  husband  living,  at  the  time 
of  her  marriage  with  the  pau|>er. 
R.  V.  Lubbenham(Inhab.)  4  T.R.  ^5  \ 

99-  A  secxind  jcertiiicHte  to  a  pauper  dis- 
charges a  l^jrmer  one  given  by  the 
same  parish. 

R.  V.  Si.  Peter,  Derhf.  iT.R.  218 

do.  If  a  parbh  are  desirous  to  get  rid  of 
%  eertificate,  it  is  incumbent  on  Iheui 
to  shew  clearly  some  matter  in  dis- 
charge thereof;  and  the  court  wil! 
not  presume  such  discharge  from  other 
facts.    R.  ¥.  Warblingtim.  I T.  R.  24 1 

31.  A  temporary  absence  for  a  particu- 
lar purpose  wjill  not  discharge  a  certi- 
ficate. 1  T.R.  356.— (See  pMf  37,    8.) 

32.  But  if  the  pauper  quit  tlie  pariah 
to  which  the  renificate  is  given  with- 
out any  intention  of  returning,  the  cer- 
tificate is  at  an  end.  1  T.  R.  356 

33.  If  a  person,  formerly  settled  at  A  , 
receive  a  certificate  from  that  parish 
while  living  on  his  owu  estate  at  B.» 
the  certificate  is  discharged  by  his  sub- 
sequent residence  on  his  estate  at  B. 

R.v.Uft<m.    3T,  R.  251 
(Sec  post  IV.  3.) 

34.  The  infiint  son  of  a  person  living  at 
A,  under  a  certificate,  served  a  year 
at  R.  (an  extra-^mrochial  place)  uiuier 
a  yearly  hiring,  and  then  returned  u* 
A^  under  twenty  one,  where  be  was 
hired  and  served  a  yeMr ;  it  wav  held 
that  he  gaitted  no  settlement  in  A, 
R.  v.  CoUingboume^Duois  (Inhab,) 

4T.  R.  199 

35.  Where  the  son  of  a  certificated  per- 
son served  a  year  under  h  yearly  con- 
tract iu  Ihf  parish  granting  the  cer- 
tificate, and  then  r«>turn<'d  under  a;;e 
to  the  fathers  honst*  for  a  ^liort  Mme, 
and  then  served  another  year  with  an- 
other master  under  a  yearly  hiiing  in 
the  certific4ted  pari.^h,  lieM  that  h 
did  not  gain  a  s«*ttlemMit  in  th    latter 

parish.  R.\'Jngworth{Miab)STR.^S9 
3G.  Whether  a  certificate  l>e  abandoped 
by  the  head  of  the  family  returning 
to  the  certifying  parisih,  leaving  his 
children  in  th<*  parish  to  which  the 
certificate  is  granted?  Qu. 

4  T.  R.  800,  80 1 
37'  A  certificate  is  not  abandoned  by  a 
temporary  absence  of  the  certificated 
person ;  as  where  he  j^oes  to  another 
pariikh  on  a  visit,  or  on  occasional  bu- 
kiuess.     R,  y,  St  MkhaePs,  Coventry 

{Inhab.)  5  T.  R.  528 


38.  But  whvrc*  he  leaves  the  certificated 
parish  with  :dl  his  family,  and  takes 
up  his  residence  in  another  pari.«h,it 
is  abandoned,  thnuirh  he  again  return 
to  the  rertificated  pari>h,  after  an  in« 
terval  of  two  years.  ib^ 

39*  All  the  par'shej  in  Norwich  are  con- 
solidated by  act  ()f  parliament  for  the 
pnr|>o»e  of  maintaining  their  poor  out 
of  one  joint  fnn^l,  hut  as  far  as  re- 
spects htrdugers  th<'y  are  distinct  pa« 
ri»hes  :  therrfore  a  certificate  granted 
to  the  parish  of  A.  in  Norwich  is  dis- 
charged by  tlie  certificated  pei^on 
serving  a  year  under  a  yearly  hiring  in 
the  parish  of  B.  in  Not'vpich,  though 
the  certificating  parish  engage  to  re- 
ceive the  pauper  when  he  shall  be- 
come chargeable  either  to  A.  or  to 
any  othir  parish  in  Norwich, 

6  T.  R.  552 

40.  The  mutiny  act  enables  two  justices 
to  take  the  examination  of  a  soldier 
re«p4'cting  his  sett  leu  »«*nt,  and  directs 
them  »o  gi*e  an  at!e«ted  copy  of  it  to 
the  soldi'T  to  be  by  him  delivered  to 
the  f  ommanding  ofiicer  in  order  to  be 
produced  when  required,  and  makes 
such  attested  (opy  eviitence;  it  was 
held  that  no  other  attested  copy  ot  the 
original  examination  than  that  given 
to  the  soldier  is  evidence. 
R  V.  Chyionh'  Moors.  5  T.  R.  704 

-t-l.  Qu.  Whether  such  an  original  exa- 
miualion  be  admissible  as  evidence  ? 

5  T.  R.  707,  708 

42.  It  was  held  so  to  be. 

R.vJV(irley  (Inhab.)  6T.  R.  53* 
^Putst^c  Evidence  VL  7,  8,) 

IV.   By  Estate. 

(And  see  Poor  (Removal)  1. 1.) 

2 .  Residence  on  an  equitable  estate  will 
confer  a  ^ttlemeut. — (See  post  4.) 

3  T.R.  117 
'2.  A  voluntary  gift  of  an  estate,  though 
under  the  value  of  30/.  will  give  a  set- 
tlement, and  this  whether  the  donee  be 
a  certificated  man  or  not.    1  T.R.  241 

3.  A  certificated  man  may  gain  a  settle- 
ment by  residuig  forty  days  on  his  own 
estate.  IT.  R.241 

JR.  V.  Cold  Ashton  Bur.  S.  C. 

1  T.  R.  450 

4.  A  husband  may  gain  a  settlement  by 
residing  on  an  estate  vested  in  trustees 
fur  the  separate  use  of  his  wife. 

R.  V.  Offchurch.  3  T.  R-  1 14 

5.  A  pauper  having  a  freehold  estate  in 
the  parish  of  A.,  in  the  occupation  of 
a  tenant  to  whom  he  bad  let  it,  was 
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deemed  to  gain  a  settlement  by  resid- 
mg  thereon  4>o  days  with  (he  licence 
of  hb  tenant  for  making  some  repairs ; 
sueh  residence  being  considered  as  equi- 
¥alent  to  a  residence  in  any  other  part 
•f  the  parish.  R.  v.  Haugktim  ie 

Spring  (Inhah.)  1  E.  R.  247 
j6L  a  cottage  leased  for  99  years,  d(,ter- 
jwnable  on  lives,  purchased  by  tlie 
pauper's  wife  before  marriage,  was  in 
the  lifetime  of  her  first  husband  con- 
^veyed  by  them  to  a  trustee  in  trust  that 
ht,  sliould  by  sale  or  mortgage  raise 
10/1  (for  the  benefit  of  the  parish  by 
whom  the  family  had  been  before  re- 
^eved  to  that  amount),  interest  and 
charges  aAui  after  payment  of  the  same, 
m  trust  to  re-a^sign  the  premises :  the 
.  parties  always  continued  in  possession ; 
and  It  did  not  appear  whether  the 
noiiey  was  ever  |:aid,  or  what  wa> 
tlw  value  of  the  cottage.  Held  that 
on  the  death  of  the  first  husband,  the 
pauper  who  married  the  widow  gained 
a  settlement  by  residing  forty  days  in 
the  cottage,  of  which  she  had  retained 
the  possession. 

R  V.  Edington  (hihah.)  1  E.  R.  Q88 
7»  While  the  pauper  resided  in  the  parish 
of  B.9  a  freehold  estate  desceudetl  to 
liis  wife  and  her  sisters,  as  coparceners, 
m  the  same  parish ;  and  in  a  month 
after,  the  pauper  and  his  wife  contract- 
ed to  sell  their  share,  but  the  convey- 
ance was  not  act  mill  V  executed  for 
more  than  forty  days  after  their  title  ac- 
crat:d  :  held  tlfet  the  pauper  was  there- 
by settled  in  B.,  although  the  estate 
during  all  the  tin»e  was  ia  the  occu- 
|Kitioii  of  another. 

R.  V.  Darstwe  (fnhah.)  1  E.  R.  9()6 
S»  Where  a  pauper  purchased  a  leasehold 
tenement  fur  less  than  30/.,  and  after- 
wards conveyed  the  whole  term  to 
one,  in  trust  to  let  tlie  premises,  and 
out  of  the  rents  and  profits  to  repay 
himself  10/.  advanced  thereon,  and 
then  to  apply  the  rents  and  profits  to 
the  separate  use  of  the  pauper's  wife 
during  her  life,  aiid  afterwards  to  the 
fMuper's  own  use  for  life  if  he  survived 
ber,  and  afterwar<ls  amongst  their  chiU 
dreu:  and  the  trustees  suffered  the 
pauper  to  continue  to  resicle  in  the 
honse  above  forty  days,  till  becoming 
chargeable  to  the  |)artsh  he  was  re- 
moved ;  lield,  that  he  gained  no  scl- 
tlenieat  by  such  residence ;  for  be  had 
no  immediate  interest  remaining  in  him 
at  the  time,  but  at  a  most  doubtful 
and  contingent  future  interest ;  it  be* 


ing  uncertain  whether  the  lOf.  woutd 
ever  be  paid  off,  and  even  if  it  were» 
that  not  giving  him  any  right  to  re- 
side upon  the  pH-emisea.  R.  v.  Tarrmd 
Lau»cesi(m{Inkah.)  SE.  R.3^6 

9*  Where  a  woman,  on  her  marriege, 
with  a  copyholder  of  a  manor,  ii& 
which  the  widows  of  husbands  dyin^ 
seised  are  entitled  to  thtir  free-bench^ 
gave  a  bond  that  the  son  of  her  in- 
tended Imsband  by  a  former  wife  should 
ha¥e  possession  of  part  of  the  copy* 
hold  estate  after  the  death  of  her  hus- 
band, on  cnndilion  of  his  repairing 
the  part  of  the  house  reserved  for  her^ 
and  after  the  death  of  the  husband  the 
widow  delivered  up  the  |)o%8ession  to 
tlie  son,  according  to  the  k>ond,  he 
gained  a  seltleineut  by  residing  on  it  * 
forty  days. 

R.y.Lopen{Inhdb.)   2T.R.577 

10.  The  mortgagee  of  several  houses, 
after  rt  covering  possession  in  eject- 
ment, permitted  the  mortgagor  to  in- 
habit one  of  \htwi  JcT  a  farticuhrrpwr^ 
pose;  the  iatter  gained  no  settlement 
by  such  resideyice,  for  he  was  not  ii| 
possession  as  wwrtga^^r, 
R.y.Catherington{Inhah,)  3T.R.771 

L  K  If  A,  residing  on  ^  cottage  of  hi* 
own,  grant  it  by  lease  and  release  to 
JB.  in  fee,  in  consideration  of  361. 
with  a  proviso  **  that  A.  shall  live  in^ 
and  occupy  the  said  cottage  with  the 
appurtenances,  as  he  had  theretofore 
dene,  for  life;''  B,  only  takes  a  re- 
mainder after  an  estate  for  life  an  A,^ 
and  therefore  has  not  such  so  interest 
during  A,'»  life  as  will  enable  him  to 
gain  a  settlement  by  a  residence  oq 
the  estate. 
R.  V.  Eatington  (Tnhah.)  4T.  R.  177 

1 2.  Secui  if  there  had  not  been  the  word 
**  occupy"  in  the  proviso.     Sembl.  ib, 

13.  The  word  "  occupy^  reserved  the 
whole  estate.  t6* 

14.  The  executor  of  a  tenant  from  year 
to  year  of  an  estate  under  lOl.  a  year 
may  gain  a  settlement  by  residing  on 
it  forty  days,  tbongh  be  had  not 
proved  the  will  at  the  time. 

R.y.  Stone  {Inkab.)  6T.R.295 

1 5.  A  guardian  in  socage,  residing  on  the 
ward's  estate  f(»r  forty  days,  gains  a 
settlement  in  the  parish ;  and  cannot 
be  rcmofed  from  the  possession  of  it 
at  any  time. 

R.  v.  Oakley  {Inhmh.)   10  £.  R.  491 

1 6.  A  9oie  next  of  kin  has  such  an  equi- 
table interest  in  a  leasehold  tenement 
of  the  intestate,  that  she  gams  a  set- 
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flemcnt  by  residing  forty  4lays  ia  tiie 
same  parish  after  the  iatest^te's  death, 
before  administration  granted  to  her. 
And  it  matters  not  that  the  widow  of 
the  intestate  survived  him,  if  she  died 
aftei wards  without  having  taken  oul 
letters  of  administration,  leaving  the 
other  sole  next  of  kin  to  the  intestate. 

'  But  no  settfement  is  gained  by  the 
mere  relation  back  te  tfa«  death  oif  the 
intestate  of  the  letters  of  administra- 
tion when  granted,   taken  out  only 
18  days  before  the  next  of  kin  pnrted 
ivith  her  interest  in  tlie  leasehold ;  so 
as  to  connect  a  residence  of  those  18 1 
days  with  a  residence  by  such  next  of 
kin  in  the  same  parish  for  more  than, 
forty  days,  af^er  the  deaths  of  the  in- 
testi^  and   his  widow,  before  such 
administration  granted. 

R.  V.  Heraley  {Inhab.)  8  E.  R.  405 

i7'  Where  an  estate  has  been  enjoyed 
•nearly  twenty  years  without  any  inter- 
ruption or  claim,  the  court  will  not 
permit  the  title  to  the  possession  to  be 
examined  in  a  settlement  case. 
R.  V.  Butterton  {Inhah.)    6  T.  R.  554 

18.  Where  the  |>auper*s  father,  upon  his 
marriage,  obtained  from  his  father-in- 
law,  a  spot  of  ground,  though  without 
any  conveyance,  upon  which  he  built 
a  house,  and  enjoyed  it  during  his  life, 
and  it  afterwards  descended  to  his 
eldest  son,  who  ei\}oyed  it  also  (in  the 
whole  near  twenty  years),  without  any 
interruption  or  claim  from  the  donor 
or  his  heirs;  it  was  held  that  the 
younger  children  of  the  person  who 
Ibuilt  the  house  could  not  be  removed 
from  that  pa  rish .  6  T.  R.  5  5  ^ 

1^4  A*  agreed  to  give  a  cottage  to  his 
grandson  on  his  marriage,  but  there 
was  no  conveyance ;  the  grandson  en- 
tered, fitted  it  it  up  at  his  own  expense, 
and  lived  in  it  several  >cars;  then  the 
grai^diather  died  intestate,  leaving  an 
only  child  (the  mother  of  the  grand- 
son) who  never  entered  on  the  cottage, 
%T  received  or  demanded  anv  rent  for 
it:  afterwards  the  mother  died,  leav. 
ing  a  husliand  and  an  only  son  (the 
above-named  grandson) :  it  was  held 
that  the  husband  was  not  tenant  by 
the  courtesy ;  tJiat  the  son  (the  above- 
named  grandson)  was  seised  in  fee ; 
and  consequently  that  he  gained  a  set- 
tlement by  residing  on  it  forty  days. 
R.  V.  Great  Farringdon  {Inhab.) 

6T.R.679 
20.  There  must  be  a  seisin  in  fact  m\  the 
wife,  in  order  to  make  her  husband 


21.  A  conveyance  from  a  father  to  bis 
sou  in  coa>ideration  o( naturailovc ant 
affection  and  of  10/.  is  not  a  pitrcbase 
within  the  stat,  9  ^*  l-^*  7*9  and  a 
residence  tt}>on  it  will  give  a  settle- 
ment. R.\,U/lou.    3T.R.25X 

f2.  Purchase  in  that  statute  means  for  • 
"pecuniary  consideration."  3T.R.2SI 

23.  Wliere  tlie  consideration  expressed 
in  the  deed  of  conveyance  was  28?^ 
under  which  the  pauper  clainted  iris 
settlement,  parol  evidence  was  admit* 
ted  to  prove  that  SO/,  was  the  real 
consideration. 

R.  v.  Scammendrh.   3  T.  R.  47* 

24.  Taking  a  grant  of  a  copyhold  wit^ 
l9,  fine,  18.  he  riot,  ond  Is.  rent,  is 
a  purchase  within  the  stat.  9  Gf.  K 

R.  V.  Warblington.    1  T.  R.  241 

25.  W^here  A,  contracted  for  the  puiF- 
chase  of  a  eopyhold  estate  for  9^^ 
mortgaged  to  another  persoB  for  32/.« 
and  paid  7/.,  and  was  admitted  to  the 
estate,  subject  to  the  mortgage,  he  did 
not  gain  a  settlement  by  it  under  that 
ameM.v.ManingI^(inhab.)^T.K.l9: 

26.  A.  agreed  to  purchase  a  copyhoid 
estate  of  3,  for  6o/.,  which  was  tJiem 
mortgaged  to  C.  for  50/.;  he  paid 
the  10/  and  was  admitted,  subject  t<« 
the  mortgage  interest  in  €.;  after- 
wards he  borrowed  50/.  of  D.  to  pay 
off  C's  mortgage,  and  oh  C's  mort- 
gage being  satisfied,  he  mortgaged 
the  esta'e  to  JD.  for  50/.;  it  was  held 
that^.  gained  a  settlement  by  residing, 
forty  days  on  the  estate. 

R.  V.  Chaticjf  {InhiA.)  6  T.  R.  755 

V.  B^  Hhing  and  Service, 
(And  see  ante  I.) 

1.  Hiring  and  service  from  the  day  afier 
old  Martinman-day  until  the  old  Mar- 
dnmas-day  following,  is  sufficient  la 
give  a  settlement. 

R,v.Skip!and.    lT.R.490 

2.  Under  a  hiring  from  IVkUiuntide  ti» 
IVhitsunlide,  a  service  of  369  day% 
tluMigh  less  than  the  freriod  of  the 
contract  in  the  particular  year,  is  $u^* 
cient  to  confer  a  settlement. 
/?.  v.  Ulverstone  (Inhab.)    7  T.  R.  564 

3.  A  hiring  three  days  after  MkhaelmaM 
till  the  Michaelmas  ibl lowing  in  kap- 
year,  together  with  a  service  till  tlie 
day  dder  Michael/nas-day,  making  3b'5 
davs,  will  not  give  a  wtllement. 

R.v.Ackley.   3T.R.250 

4-.  A  statute  fair   being  held  yt'arly  on 

the  day  after  old  Michaelmas^  except 

when  old  Michaelmas  falls  on  a  Satwr* 


teantby.the  courtesy,         6T,R.  679      day, 'du\i  then  the  fair  being  held  ou 
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the  Monday;  held  that  a  hirii.g  from 
such  Monday  WW  old  Michaeltnas-day 
following  is  not  a  yearly  hiring  under 
which  a  settlement  can  be  obtained .  R.v. 
Standan  Massey  {Inhab,)   IOE.R.576 

5.  An  hiring  at  so  much  per  week  is  not 
an  implied  hiring  for  a  year. 

R.  V.  Newton  Taney,   2  T.  R.  453  : 
—and  R.  v.  Odiham.    2  T.  R.  6n 

6m  A  hiring  at  so  much  a  week  for  as 
long  a  time  as  the  ma<iter  und  servant 
could  agree,  is  only  a  weekly  hiring, 
under  which  no  settlement  can  be 
gained. 
R.  V.  Mitcham(inkab  )  1 2  E.  R.  35 1 

7*  If  there  be  any  thing  in  the  contract 
to  shew  that  the  hiring  was  intended 
to  be  for  a  year,  there  a  reservation  of 
weekly  wages  will  not  control  that 
hiring.  2TR.,45S 

8.  But  if  the  payment  of  weekly  wage< 
be  the  only  circumstance  from  which 
the  duration  of  the  contract  is  to  be 
collected,  it  must  be  taken  to  be  only 
a  weekly  hiring.  2  T.  R.  45.) 

9*  A  hiring  at  so  much  a  week,  meat, 
drink,  washing,  and  lodgins,  and  lo 
part  on  a  week's  notice  by  either 
party,  will  not  warrant  a  conclusion 
of  a  general  hiring;  though  the  ser- 
vant continued  six  years  with  the 
master,  and  the  wages  were  raistd 
during  the  period :  and  therefore  no 
settlement  can  be  gained  under  such 
hiring  and  service. 
R.  V.  Hanbury  {fnhab.)  2  £.  R.  423 

10.  Where  nothing  is  said  in  a  contract 
of  hiring  about  time  but  a  reservation 
of  weekly  wages,  it  is  a  weekly  hiring 
only.  Therefore,  where  the  contract 
was  for  the  servant  to  live  with  hi^^ 
master,  tbc  latter  finding  him  board 
and  lodging,  and  paying  him  2s.  6d 
per  week,  no  settlement  could  be  gained 
by  service  for  more  thau  a  year  under 
such  contiact. 

R.  V.  Pucklechurch  {Tnhab.)  5E.R.33 

11.  Service  for  a  week  undir  an  hiring 
"  at  3#.  per  week  the  year  round," 
with  liderty  to  go  on  a  fortnight's  no- 
tice, will  give  a  settlement. 
R.y.Birdbrooke  {Inhab,)   4  T.  R.  245 

12.  A  hiring  to  serve  for  Zs.  9tf.  per 
week,  with  the  liberty  of  parlhig  on 
a  month's  notice,  is  a  general  hiring ; 
and  the  pauper  serving  a  year  under 
it  gains  a  settlement. 

R.  V.  Hampreitan  {Tnhab.)  5  T.R.205 

13.  A  service  under  a  hiring  by  the  week 
(the  servant  boarding  and  lodging 
himself^,  nothing  being  said  about 


Sunday,  but  the  senrant  working  ori 
tliat  day  occasionally,  when  asked  by 
his  mnster,  without  additional  Mrages, 
though  he  sometimes  received  victuals^ 
may  be  joined  with  service  under  a 
yearly  hiring  as  a  menial  servant,  so  a9 
to  confer  a  settlement  by  hiring  and 
service  for  a  year. 

R.  V.  Sntton  (Inhab.)    1  E.  R.  656 

14.  An  agreement  by  a  daughter  to  live 
with  her  father  and  to  do  the  offices  of 
a  servant  for  a  year  for  her  board  and 
lodging  and  other  perquisites,  is  a 
good  hiring  for  a  year,  though  the 
daughter  is  to  l>e  at  liberty  to  earn 
what  she  can  by  her  labour,  and  a  ser- 
vice under  it  will  be  sufficient  to  gain 
a  settlement. 

R.v.Chertsey  (Inhab.)  2T.R.37 

15.  The  pauper,  having  lived  vrith  his 
Untie  on  charity,  was  afterwards  hired 
as  a  yearly  servam  by  another  person, 
whoni  he  accordingly  served ;  at  the 
expiratfon  of  which  he  returned  to 
his  uncle  on  an  invitation  from  him, 
"  that  if  he  would  come  and  lite  with 
him  as  before,  he  would  make  it  better 
for  him  than  a  common  service  ;'^ 
and  lived  with  him  several  years  in 
the  parish  of  A»,  performing  the  work 
of  a  servant  in  husbandry;  during  the 
time  he  so  lived  with  his  uncle,  the 
latter  promised  that  if  he  continued 
with  him  for  his  life  he  would  leave 
him  his  farm  and  stock,  but  he  received 
no  VI  ages :  it  was  held  that  he  gained 
no  settlement  in  A. 

/?.  V.  Stokesley  (Inhab.)   6  T.  R.  757 

1 6.  The  pauper  was  placed  by  the  parish 
w«th  a  parishioner,  who  agreed  with 
the  parish  to  find  the  pauper  wi^h 
board,  washing  and  lodging,  at  so 
much  per  week,  and  the  pauper  was 
to  do  what  he  was  set  about.  AAer 
serving  nearly  a  twelvemonth  in  this 
way,  the  parish  refused  to  continue 
the  payments,  and  the  pauper  was 
sent  away  by  his  master,  but  shortly 
returned,  and  served  him  as  lief  ore 
near  three  years.  Tlie  pauper  went 
twice  a  year  to  London  to  receive  a 
pension :  he  always  told  his  master  he 
was  going,  but  never  asked  or  received 
leave  from  him*  Held  that  this  service 
did  not  give  a  settlement  in  the  parish 
where  the  master  resided,  for  there  was 
no  contract  as  between  master  and 
servant*       R,  v.  Rickinghall  Inferior 

(Inhab.)    7 EH- 373 

17-  A  poor  boy  sent  out  of  the  house  of 

industry  at  i4  years  of  age  lo  thia 


^^rish  oitec^rs,  and  by  them  allotted 
to  a  parishioner,  who  handed  him 
over  to  another  person,  by  whom  the 
boy  was  told  that  he  was  to  stay  with 
them  a  year,  and  should  have  clothes, 
&c.,  to  which  the  boy  made  no  ob- 
jection, conceiving, himself  obliged 
to  accept  the  service^  bnt  made  no 
agreement  for  wages,  or  concerning 
the  nature  or  duration  of  his  service, 
nor  was  consulted  upon  the  subject, 
does  not  gain  a  settlement  by  serving 
under  this  supposed  obligation  for  a 
year ;  for  neither  did  he  consider  him- 
self, nor  was  he  considered  by  the 
other  parties,  as  a  free  agent  i  and 
such  only  can  contract,  or  adopt  a 
contract  made  by  others. 
R.v. Stow- Market  {Inkab.)  9E.R.511 

18.  A,  went  into  the  service  of  B.  with- 
out making  any  terms  at  the  time; 
a  few  days  afterwards  B.  agreed  to 
find  A,  in  meat,  drink,  and  clothes, 
but  no  money ;  A,  continued  in  the 
service  two  years  and  a  half,  when 
she  w»s  dismissed  by  B. ;  held  that 
this  was  a  general  hiring,  and  that  it 
conferred  a  settlement  on  A. 

R.  V.  Warfield  (Inhab.)  5  T.R.506 

19*  The  pauper  came  to  an  inn  at  the 
request  of  the  waiter,  who  was  ill, 
to  help  him,  and  continued  there 
boarding  and  lodging  for  nineteen 
months ;  and  the  waiter  went  away  in 
thirteen  months;  after  which  thet 
pauper  continued  to  serve  in  the  same 
manuer  as  he  had  done  beiore, 
without  making  any  agreement  at  all 
with  the  master,  though  the  master 
knew  of  his  being  in  the  serxice  the 
second  day :  it  was  held  that  he  did 
not  gain  a  settlement  by  such  servicr, 
because  there  was  no  hiring  for  a 
year  either  express  or  implied.  He 
could  only  be  considered  as  the  ^ervant 
of  the  master  for  the  last  six  months. 
R.  V.  St.  Matt.  Ipswich.    3  T.  R.  449 

20.  Service  under  a  hiring  for  seven 
years,  to  work  only  thirteen  hours  in 
the  day,  and  Sundays  excepted,  will 
not  give  a  settlement.  The  servatit 
must  be  under  the  control  of  the  mas- 
ter for  the  whole  year.     R.  v.  Kino^s- 

winford  {Inhab)'  4T.  R.  219 

21.  A  pensioner  of  the  East  India  Com- 
pany, hiring  hitnself  as  a  servant  for 
a  year,  with  a  reservation  to  himself, 
qI"  two  days  in  each  half  year,  when  he 
might  go  for  his  pension,  cannot  gain  a 
settlfuient  by  servire  under  such  a  con- 
tract.   jK.  v.'^Oirr  {Inhab,)  i  E.  U.  599 
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22.  A  service  under  d  biring  for  five 
years  as  a  colt-shearman,  to  work 
twelve  hours  each  day,  will  not  give  a 
settlement. 

R.  V.  North  Niblei/.    5  T.  R.  2 1 

23.  Under  a  contmct  of  hiring  as  a 
bleacher  and  crofter  for  a  \ear  at 
12«.  a  week,  the  servant  continuing 
to  work  under  such  a  contract  for  a 
year  gained  a  settlement  in  tht"  parish 
where  Jie  resided,  althongh  by  the 
practice  of  the  manufactory  in  which 
he  was  engaged,  if  he  finished  bin 
appointed  week's  work,  calculated  at 
so  many  pieces  a  day  for  six  days^ 
in  less  time,  he  had  the  rest  of  the 
week  to  do  as  he  pleased,  and  he  also 
went  where  .  he  chose  on  Sundays, 
without  asking  leave :  for  this  is  an 
express  contract  for  a  year,  without 
any  express  exception. 

R.  V.  Horitick  {Inhab)  10  E.  R.  489 

24.  A.  clubbed  yi'\i\\  B,  for  three  vears. 
(which  signifies  one  person  contract- 
ing to  serve  another  for  the  purpose 
of  being  taught  some  art  or  trade), 
and  also  agreed  to  do  any  work  that 
B.  set  him  about ;  held  that  A.  gained 
a  settlement  by  serving  B.  under  this 
contract  for  a  year. 

R.  v.  Coltishall  ( Inhab)    5  T.  R .  1 93 

25.  A.  clubbed  with  B,  for  three  years, 
at  a  certain  rate  of  weekly  wages, 
with  a  proviso  that  if  he  were  prevent- 
ed from  working  by  bad  weather,  ill- 
ness, or  \iant  of  employment,  there 
should  be  a  proportionable  deduction 
of  wages:  held  thit  A,  gained  a  set- 
tleii  ent  by  serving  a  year  under  this 
hiring,  though  occasional  deductions 
oti  these  accounts  were  made. 
/?.  V.  Martham  {Inhab)     1  E.  R.  239 

26.  If  a  husbandman  serve  for  a  year,  it 
is  strong  evidence  from  which  the 
justices  at  the  Sessions  may  presume 
that  he  served  under  a  yearly  hiring. 

R.  V.  Lyth  {Inhab)   5  T.  R.  327 

27.  So  where  a  servant  had  lived  thiee 
years  in  service  with  the  same  master, 
held  that  it  was  evidence  from  which 
the  justices  might  infer  a  yearly  hir- 
ing, though  it  appeared  that  at  first 
the  servant  was  oidy  hired  for  part  of 
a  year.  R.  v.  LongWhatton.  5T.R.447 

28.  So  if  a  servant,  after  serving  a  year, 
part  of  which  was  under  a  retrospec- 
tive hiring,  so  that  no  settlement  could 
be  gained  under  it,  continue  in  service 
part  of  another  year,  the  justices  may 
presume  a  hiring  for  a  second  v^ar. 

R.  v.  Hales  {Inhab)    5  T.  R.  668 
3  C 
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29.  A  settlement  may  be  n;ained  by  serv- 
ing '4  year  under  diticrent  hirin^zs, 
if  one  of  thcni  be  for  n  ye»r,  tiiougii 
there  be  not  torty  days*  service  uuder 
the  \e.irly  hi«ii:£:. 

'  /?.  V.  Adson  (Inhab.)   5  T.  R.  9S 

30.  If  a  servant  be  liired  from  November 
to  Michaelmas  f.'l lowing,  and  befoie 
Michaelmas-daif\\\s  nia3ler  oiler  to  hire 
hini  from  Alichatlmas  for  a  vtarat  cer- 
tain  \v  g 'S  «o  wliiih  he  does  not  agree 
but  remains  in  the  house  till  the  second 
day  aflf  r  Michaelmas,  woi  kingas usual, 
and  then  »crepls  ihe  oflVr,  and  serves 
a  part  of  the  }ear;  the  service  uu<!er 
the  lattrr  hiring  commences  on  llie 
Alichiul mas-day y  and  may  be  coupled 
Vritli  the  ft»rnier  service  so  as  to  give  a 
settlement.  R,y,Sulgrave.  iT. K.77.S 

31.  The  servant,   having  been  hiied  for 
and  served  eleven  nionlhs  for  ttn  gui 
neas  was  told  by  his  master,  at  the 
cxjaratiou    of  that    time  that    "  he 
might  stay  on  an  end,''  without  men- 

'   tioning  the  wages,  to  which  the  scr 
vant  assentid  ;  the  second  agrcemcnl 
Uas  held  to  be  a  general  hiring,  and  the 
party  serving  a  year  under  it,  gained  a 
stttleniont. 

R.  w  Macclesfield.    ST.  R.76 
52.  A  retros;>ective  hiring  will  not  gi\e 
a  settleinont. 

R.  v.  Marfan  (Inhab.)  4T.  R.  05? 

33.  No  ^ettlenlent  i*$grdi.ed  by  a  hiiinj: 
and  sei\ice  fur  less  than  a  year,  though 
the  master  tell  the  servant  at  the  time 
of  the  hiting,  that  lie  shall  net  belojs:; 
to  the  pari^ji,  and  the  Sessions  state 
such  coutracts  to  be  fraudulent. 

li.  V.  Mursley.    1  T.  R.  C^  s 

34.  If  a  master  and  servant  before  ]\ii- 
ckaelma s  iigTve  i\*T ycdvly  wage?,  aid 
the  n:aster  whde  he  is  taking  nlone^ 
from  his  pocket  to  give  earnest,  tells 
bim  that  he  shall  be  al sent  aforii^i^ht 
at  Michaelmas  because  of  his  settle- 
ment,  and  that  he  will  give  him  that 
time  to  pet  what  he  can,  to  which  tlie 
servant  assenti*;  this  is  a  mere  di-pui 
nation  of  ihe  service  for  that  time,  and 
not  such  an  exception  out  of  the  ori- 
ginal contract  as  will  make  the  hiring 
iiisufiicient  for  the  purpo:»e  of  g.dning 
a  settlement. 

R.  V.  Siil^rare  (Tnhab.)    2  T.R.  376 

35.  The  serv.jut's  apprehending  thut  his 
master  would  not  bave  hired  him  if 
be  hod  not  ajjreed  to  the  fortnight's 
absence,  \ull  i:ol  alter  the  case. 

C  T.  R.  376' :— and  see  455 
(As  to  (!i  pcM^iii^  witJi  service  or  dis- 
^ulvin^thtcoutrdcl,  seetit.SsssioNS.) 


36.  A  bond^de  txi>eption  of  part  of  the 
time  at  the  time  of  hiring  will  prevent 
a  settlement,  but  if  there  be  uo  excep- 
tion, then  a  permissive  abserce  after-' 
wards  will  not  prevent  it.     2  T.  R.  379 

3;.  No  settlement  can  be  gained  hy 
serving  under  a  contract  of  hiring  for 
four  years,  with  liberty  for  the  ser- 
vant to  leave  for  a  week  every  year  to 
see  his  friends ;  for  that  is  to  be  taken 
distrihutivtly,  t.  e,  reserving  a  week 
out  of  each  yiar. 
R.  V.  Rushuime  {Inhab.)  10  E.  R.  325 

38.  Absence  at  the  beginning,  the  mid* 
ctle,  or  the  end  of  the  year,  may  be 
dispensed  with,  cither  with  the  consent 
of  the  master,  or  fir  an  excusable 
ca use.  ft.  V.  East  Shefford.  4T. R.8O6 

39*  And  a  settlement  u as  gained,  though 
the  pauper  ran  away  without  leave, 
was  brought  back  by  a  justice's  war- 
rant after  thirteen  weeks'  absence,  and 
then  consented  to  bave  a  deductiou 
made  out  of  bis  wages  for  that  time. 

4  T.  R.  806 

40.  Absence  can  onlv  be  purged  where 
the  at  t  itself  i^  doiibtfnl.     1 T.  R.  101 

4 1 .  \\  here  the  master  insisted  on  turning 
awav  bis  sevaiit,  and  threw  down  his 
wages,  which  the  other  took  up  and 
then  went  away,  and  after  the  expira- 
tion of  six  davji,  returned  at  the  mas* 
ters  Kequestt  and  served  the  remainder 
of  the  year,  the  absence  was  not  purged 
by  the  subsequent  return. 

R.\.Gresham.    1  T.  R.  101 

42.  The  j^ervant,  a  few  davs  before  th« 
end  of  the  vear  for  which  he  wa« 
hired,  went  away  in  order  to  get  ano- 
ther place  for  the  next  year,  without 
asking  his  master  s  consent ;  on  his 
return,  lie  fore  the  end  of  the  year, 
the  master  insisted  on  turning  him 
away,  and  offered  liira  his  wages  up 
to  that  time,  w  liich  he  accepted  with- 
out making  any  objection ;  this  was 
held  to  be  a  dissolution  of  the  contract, 
and  defeated  the  settlement,  though 
the  servant  wished  to  stay  out  the 
year. 

R.  V.  Clayhydon  (Inhab.)  4  T. R.  100 

43.  A  yearly  servant,  being  deprived  of 
his  reason  forty  davs  before  the  end 
of  the  year,  was  taken  home  by  his 
father,  who  livrd  in  another  parish,  and 
who  received  the  wH^es  for  the  whole 
vear;  held  shut  the  ser\ant was  settled 
in  the  master'*  parish,  though  be  con- 
tinued in  his  ftlhcr's  house  during  the 
remainder  of  the  vear. 

R.\.  Sutton  {Inhab.)   5  T.R.  657 
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44.  But  where  on  account  of  illness  the 
apprentice  resided  with  the  consent  of 
his  master,  with  a  relation,  in  another 
parish,  and  slept  there  for  more  than 
forty  nights  in  the  whole,  but  the  last 
night  in  his  master's  parish  :  hi-hi  that 
this  was  not  such  a  jesidcnce  as  an  ap- 
prentice, so  as  to  gain  him  a  settk'meut 
ill  the  parish  where  he  so  resided  on 
account  of  iiluess. 

R.  V.  Barmhy  (Inhah.)   7  E.  R.  38 1 

45.  An  apprentice  who  went  to  lodge  at 
his  mother's,  in  an  adjoining  parish 
to  that  of  his  master's,  for  the  pur- 
pose of  getting  cured  of  a  disorder, 

*but  who  continued  to  serve  his  master 
all  the  time,  by  going  of  errands  for 
him,  and  attending  when  wanted,  gains 
a  settlement  by  such  service  in  the 
)>arish  where  he  lodged.  R.v.Straf- 
ford'Upon-Jvon  (Inhah.)  1 1 E  R.  1 76 
46'.  If  a  yearly  servant  be  discharged 
four  or  five  days  before  the  end  of  the 
year  on  his  master's  becoming  a  bank- 
rupt, and  receive  the  full  year's  wages, 
the  service  is  sufficient  to  give  him  a 
settlement.  R,  v.  St.  Andrew ^ Ho! bam. 

•2  T.  R.  fi27 

47.  A*  master  being  obliged  to  leave  his 
house  seven  days  before  the  end  of  a 
year  for  which  he  had  hired  a  servant, 
told  the  latter  that  he  had  no  further 
occasion  for  her  services,  and  paid  her 
the  whole  year's  wages ;  the  master 
would  otherwise  have  kept  her,  and 
she  was  unwilling  to  leave  the  service : 
<— Held,  a  dispensation  of  the  service 
for  the  rest  of  the  year ;  and  the  ser- 
vice  sufficient  to  give  a  settlement. 

R,  V,  St.  Mary,  Lambeth   (Inhah.) 

8  T.  R.  230 

48.  If  there  be  not  a  voluntary  agree- 
ment between  the  parties,  and  the 
niaster/r4i7/^u/<ni//^turn  away  the  ser- 
vant with  a  view  of  preventing  his 
gaining  a  settlement,  or  wrongfully 
discharge  him  before  the  end  of  the 
year,  that  will  not  defeat  the  servant's 
settlement.      (Dictum.)    QT  R.  6'26 

49.  But  where  a  servant,  who  was  ill- 
treated  and  turned  out  of  doors  by  hi* 
master  three  days  before  the  end  of 

mi 

the  y^ar,  refused  (on  his  master's  re- 
quest the  next  d.ty^  to  return  into  the 
service,  it  was  held  that  he  did  not 
gain  a  settlement  by  his  service,  though 
his  ma.  ter  paid  him  his  wages  for  tht 
whole ^ear.  R.v,Grantham.3T.R.75A 
R.  v.  Conhitm.    2  E.  R.  303 

50.  And  where  a  servant  who  had  been 
hired  for  a  year  was  beaten  by  her 


master  sixteen  days  before  the  end 
of  the  year,  on  which  she  de^'red  biin 
todisroissherfrom  his  ser  vice,*  thre:itrn- 
ing  to  apply  to  a  magistrate  for  re- 
dress, the  master  paid  her  the  whole 
year's  wages,  and  told  her  she  might 
serve  the  remain«|pr  of  the  year  but 
the  servant  went  away;  it  was  held 
thiit  she  gained  no  settlement. 

R.  V.  Upwell  (Inhah.)   7  T.  R.  438 

51.  If  a  servant  hind  for  a  ycnr  give 
warning  eight  days  before  the  expira- 
tion of  the  year,  to  ^ave  his  niaster 
at  the  end  of  the  year,  and  the  master 
discharge  him  on  the  same  day,  |)Hy- 
iug  hiin  his  full  w:tges,  the  sei^atit  be- 
ing willing  to  stay  till  the  end  of  the 
yt  ar,  the  contract  is  not  therebv  drs- 
solved  so  as  to  prevent  the  servant's 
gaining  a  seltlenunt,  but  the  dirlrarge 
ij  merely  a  dispensation  with  the  re- 
mainder of  the  service.  /^,v.  St. Philip 

in  Birmingham.    2  T.  R .  624 

52.  Where  the  ina-ster  died  three  weeks 
after  hiring  the  pauper  f^r  a  yevir  the 
latter,  abiding  in  the  service  with  the 
widow  and  sons  to  the  end  of  the 
year,  gains  a  settlement  in  the  parisii 
where  she  served.  And  it  is  no  less 
an  ahidim:  in  the  service  for  a  year, 
because  oiie  of  the  sons,  on  a  frivo- 
lous pretence,  turned  her  out  of  doors 
three  weeks  before  the  end  of  the 
year,  she  b»  ing  willing  and  offering  to 
stay  to  the  end  of  the  year,  but  carried 
away  her  clothes  the  next  day,  and 
taking  what  the  son  insisted  was  her 
full  wages  for  the  year  according  to 
the  agreement,  though  she  demanded 

.  a  larger  sum  as  her  full  wages. 
R.  V.  Hardham-with-Newton  (Inhah.) 

ICE.R.51 

53.  A  servant,  eleven  weeks  iJcfore  the 
end  of  his  year,  on  a  (|uarrel  with  his 
master,  applied  for  his  discharge;- 
which  his  master  refused,  unless  the 
servant  could  g»*t  another  man  to 
stand  in  his  stead ;  the  servant  ac- 
cordingly procured  another,  to  whom 
he  gave  money  for  the  purpose  out  of 
hi«»  own  pocket,  in  addition  to  the 
wages  which  the  new  man  was  to  re- 
ceive from  the  master;  and  the  ser- 
vant then  left  the  service,  and  hired 
hiii.setfasa  day-labourer  for  the  le- 
mainder  ot  the  year :  held  that  this 
w.'is  proper  evidence  fiom  whence  the 
Sessions  might  draw  the  conclusion  of 
a  dissolution  of  the  contract ;  though 
it  was  encountered  by  the  evidence  of 
the  servant;  that  his  master  said  to 
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him  at  the  time,  that  if  tlie  other  man 
did  othenvise  than  well,  he  could  send 
for  the  seivaiit,  and  n»ake  him  serve 
out  his  time  ;  to  which  the  latter  as- 
sented :  which  account  was,  in  the 
jitdgnient  of  the  Sessions,  impeached 
by  the  master's  havinzno  recollection 
of  having  so  said,  and  saying  that  he 
had  not  aiiy  intention  to  have  the  ser- 
vant back,  they  having  parted  on  bad 
terms;  which  l.Uter  expression  the 
Conrt  received,  not  as  evidence  per  se 
of  the  niastt  r's  intention,  but  only  as 
^a  reason  asbigr.eii  by  bini,  why  he  was 
not  hkely  to  have  said  what  the  ser- 
vant staled,  R.  V.  Mildenhall  (Inhab,) 

12E.R.4S2 

54.  ^.  was  hired  at  Martinmas  to  serve 
in  husbandry  for  a  year,  at  the  wages 
of  8/. ;  in  the  middle  of  the  year  he 
married,  and  then  agreed  to  serve  his 
master  as  a  hind,  for  a  year  from  that 
time,  at  the  wages  of  5^.  per  week, 
and  he  was  to  hve  out  of  his  master's 
family,  but  at  another  farm,  in  the 
same  parish,  belonging  to  his  master : 
it  was  held,  that  the  former  agreement 
wa^  dissolved  by  the  latter,  and  that  A. 
did  not  gain  a  settlement  by  serving 
under  those  contracts.  R.  v.  Great 
Chilton  (Inhab.)    5  T.  R.  67  2 

jf  J,  A  yearly  servant  three  weeks  before 
the  end  of  his  year  hired  himself  to  a 
second  master,  provided  hi>  first  would 
let  him  go ;  the  furnitr  master  refused 
at  first,  but  a  week  after  he  said  *'  1 
have  got  a  new  servant,  you  may  go 
now,  1  have  not  wuik  for  you  both;'* 
and  paid  him  his  whcile  year's  wages : 
held,  that  this  was  a  dii^solution  of  tiie 
contract  with  the  first  ma»ter,  and 
prevented  the  pauper's  gaining  a  set* 
tiemcnt  under  it. 
R.  V.  Tkistkton  (Jnhah)   6T.  R.  185 

56\  When  before  the  end  of  the  year 
the  mistress  asked  the  servant  whether 
blie  chose  to  go  avray  on  a  certain  day 
(within  the  year),  assigning  as  a  rea- 
son that  she  had  hired  a  new  servant 
who  wi>hed  to  come  to  her  then,  and 
the  servant  said  it  was  immaterial  to 
her,  and  agreed  to  go  then,  which  s»he 
'  d:d :  the  Court  of  K.  B.  thought  that 
wa«  evidence  sufficient  to  find  an 
agreement  to  dissolve  the  contract 
before  I  lie  end  of  the  year.  R,  v.  St. 
Peter,  Alancro/i,   Aorwick  {Inhah.) 

8  T.  R.  477 

b7*  A  ^erva-t^  who  h  id  been  hired  for 
a  vear,  was  taken  ili  five  davs  before 
the  end  of  the  year,  ou  which  he  went 


to  his  brother's,  and  sent  to  his  master 
for  his  money  ;  the  latter  sent  him 
the  whole  year's  WMges,  deducting  \s* 
for  the  rest  of  the  v^  ar,  and  the  ser- 
vant  said  he  was  satirfied :  it  was  held 
that  this  was  an  agseenient  by  the 
master  and  servant  to  put  an  cu-1  to 
the  contract  before  the  end  of  the 
year,  and  consequently  that  the  ser- 
vant gained  no  setdement. 
R,v.Whittlebury  ( Inhub  )  6  T.  R.  464 

58.  A  servant  hired  for  a  year,  four 
mouths  before  the  end  of  the  year, 
being  discharged  by  her  master  upon 
a  trivial  dispute,  applied  to  a  magis- 
trate for  redress,  being  desirous  of 
continuing  in  the  service.  The  magis- 
trate ordered  the  master  to  take  her 
back,  or  pay  the  whole  year's  wages ; 
the  master  refused  to  take  her  back, 
but  paid  the  whole  year  s  wages,  (but 
not  some  wool  which  he  also  had  agreed 
to  give  her  if  she  bi-haved  well).  The 
servant  took  the  monev*  and  tendered 
herself  as  a  servant  to  others:  held, 
that  the  contract  was  the rebv  dissolved 
and  no  settlement  gained  under  it,  as 
in  case  of  a  mere  dispensation  of  ser* 
%ice^  A.  V.  King's  Pyon  {Inhab.) 

4£.  R.351 

59*  Five  days  before  the  end  of  the  year 
a  servant  absented  himself  by  leave  on^ 
day  from  his  master's  seriice  to  lool^ 
out  for  another  place :  and  on  his  re- 
turn the  master  on  some  trivial  pretence 
said  he  should  not  stay  any  longer  in 
his  service,  and  offered  him  a  trifle  less 
than  his  whole  wages,  which  the  ser- 
vant refused ;  but  was  then  ready  tq 
have  accepted  his  w hole wa£*es;  though 
he  would  rather  have  staid  out  his 
year:  and  ininudiately  he  applied  to 
a  magistrate  to  oblige  his  master  eitlief 
to  pay  him  the  whole  or  to  receive  him 
into  his  service  for  the  remainder  of 
the  year ;  when  the  magistrate  ordered 
half  a-crown  to  be  df*ducted ;  and  the 
servant  thereupon  hired  himself  to  an- 
other master,  before  his  first  year  wa^ 
out;  and,  after  the  year  received  from 
his  first  master  his  whole  wages.  The 
Court  of  K.  B.  held  that  this  was  ^ 
dissolution  of  the  contract  before  tho 
cni\  of  the  year  by  mutual  consent, 
signified  on  the  part  of  the  servant  by 
his  entering  into  another  service. 

R.\.  Leigh  {Inh4ib.)    7E.R.539 

60.  A  yearly  servant,  about  a  fortnight 
before  his  year  expired,  being  loo  ill 
to  work,  his  master  paid  him  his  whole 
year's  wuges,  when  he  left  the  ^rrriVo 
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nod  went  to  an  hospital,  and  never  re- 
turned into  his  master's  service  :  held 
a  dissolution  of  the  contract ;  and  that 
no  settlement  was  gained  hy  such  hir- 
](]<;  and  service. 

R.\.  Sudhrook  (Inhab.)  4 E. R.  356 
01.  The  pauper  desired  her  mother  to 
look  out  for  a  place  for  her ;  and  the 
mistress,  on  the  application  of  the 
mother  some  time  before  Old  Michael- 
mas, said  she  would  give  the  pauper 
the  same  wages  as  her  other  servants, 
and  wait  till  she  came ;  but  the  mo- 
ther made  no  absolute  agreement  for 
her  daughter;  though  she  informed 
her  that  she  had  got  a  place  fur  her 
if  she  liked  it.  About  a  week  after 
Old  Michaelmas,  the  mistress  applied 
to  the  pauper  to  know  if  she  liked  to 
come  into  her  service,  and  they  then 
agreed  for  the  first  time  for  certain 
yearly  wages,  (the  same  as  the  other 
servants),  with  liberty  ofpartinsc  at  a 
m4mth*s  wages  vr  warning.  The  Court 
of  K.  B.  held,  that  the  hiring  com- 
menced only  from  the  day  when  the  I 
pauper  and  her  mistress  agreed  on  the 
terms  specified,  and  not  from  Old 
Michaelmas,  or  before,  when  the  mo- 
ther spoke  to  the  mistress.  And  the 
pauper  having  given  a  month's  previ- 
ous notice  to  quit  at  Old  Michaelmas- 
day;  which  the  mistress  accepted,  and 
procured  another  servant  to  come  on 
that  day;  when  the  pauper  received 
her  whole  year's  wages;  but  upon  the 
mistress  telling  her  that  she  wanted  a 
week  of  serving  out  her  year,  she 
offered  to  stay  another  week ;  to  which 
the  mistress  said  that  it  did  not  signify 
as  she  had  got  another  servant  in  her 

«  place :  held,  that  this  was  a  dissolu- 
tion of  the  contract  before  the  end  of 
the  year,  by  the  notice  to  quit  given 
and  accepted ;  and  not  a  mere  dispen- 
sation  of  the  service ;  and  conse^ 
queutly  no  settlement  was  gained  by 
such  hiring  and  service. 

R.  V.  Rushall  (Inhab. )  7  E.  R.  47 1 
^2.  The  Sessions  stated  the  fad  that  the 
pauper  was  hired  on  Michaelmas  day, 
J  0th  of  Oct.  1797»  for  a  year  ending 
on  Michaelmas  day,  10th  Oct.  1798 ; 
that  he  continued  to  serve  till  the  8th 
of  October,  when  he  married,  and  his 
master  consented  to  his  leaving  his 
service,  ami  pai<l  him  his  wages ;  and 

;  on  the  9th  the  pauper  hired  himself 
to  and  went  into  the  service  of  ano- 
ther master:  held  by  one  judge,  that 
these  facts  would  have  warranted  the 
^fssions  in  drawing  a  copclusion  of 


fact,  that  the  master  dispensed  with 
the  service  for  the  remaining  day  of 
the  year;  but  the  Sessions  having  im- 
pliedly drawn  a  different  conclusion 
by  quashing  the  order  of  removal, 
all  the  Court  held  that  the  case,  a« 
stated,  shewed  a  dissolution  of  the 
contract  before  the  end  of  the  year, 
and  consequently  that  no  settlement 
could  be  gained  by  such  hiring  and 
service. 
R.V.Maidstone  (Inhab.)  12E.R.55a 

63.  If  a  servant  be  unmarried  at  the 
time  when  he  is  hired  for  a  year,  he 

,  gjiins  a  settlement  by  a  year's  service, 

though  he    marry  before  the  service 

commences.  R.  v.  Allendale 

fy  R.  v.  Siannington,    3  T.  R.  385 

64.  A/  widower,  having  a  son  who  has 
no  settlement  of  his  own,  is  prevented 
by  slat.  W.  &  M.  c.  11.  §  7-$  from 
gaining  a  settlement  by  hiring  and 
service  for  a  year,  though  the  son  be 
hired  for  a  year  nn  the  same  da^  when 
the  father  is  hired,  and  serve  that  year. 

R.  v.  New  Forest  (Inhab)  5  T.  R.  47S 

65.  A  deserter  from  the  King's  marine 
service  cannot  gain  a  settlement  under 
a  hiring  and  service  for  a  year:  not 
being  sui  juris,  nor  competent  law- 
fully  to  hire  himself  within  the  stat« 
3  ^K.  &  M.  r.  11 .  §  7.      R.  V.  Aorfow, 

juxta  Kempsey  ( fnhab)  9  £.  R.  0,06 

66.  If  a  pauper  in  service  at  A.  under 
a  yeaily  hiring  be  removed  to  B.  and 
does  not  appeal,  but  returns  in  a  few 
days  to  his  master  at  A.,  is  received 
by  him,  serves  out  the  year,  and  re^ 
ceives  his  full  wages,  yet  he  gains  no 
settlement  in  ^.  2  T.  R.  598 

67.  The  order  of  removal  in  that  case 
put  an  end  to  the  service.    2  T,  R.  598 

68.  A  yearly  servant  served  forty  days 
in  A,,  then  forty  days  in  B.,  and 
afterwards  returned  to  his  father's 
house  in  A.,  for  the  three  last  days  of 
the  year :  held  that  he  was  settled  in 
A.         R>  V.  Under  Milbeck  {Inhab.) 

5  T,  R.  387 
69*  A  person  cannot  gain  a  settlement 
by  hiring  and  service  wilh  the  son  of  a 
certificated  man  continuing  to  resiite 
in  the  certificated  parish  wilh  his  mo- 
ther after  the  father's  death,  as  part 
of  her  family;  though  the  son  were  of 
age ,  and  carried  on  business  for  him- 
self;  such  circumstances  not  amount- 
hi|!  to  an  emancipation. 
R.  V.  Sowerby  [inhab.)  2  E.  R.  276 
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VI.  By  serving  an  Office. 

1.  A  settlement  was  (|;ained  by  serving 
the  office  of  hog-ringer  for  the  pa- 
rish; it  being  stated  tliat  the  pauper  was 
chosen  and  sworn  in  at  a  court-het: 
and  I  hat  it  was  an  oiHce  of  great  anti- 
quitv,  and  serviceable  to  the  parisii. 
K.  V.  Whittlelesea  {Inhah.)  4T.R.  80? 

5.  A  settlement  may  be  gained  by  serv- 
ing the  office  of  tithingman.  4T.K.8()8 

3.  Orlhat  of  borshoider.  ib, 

4.  Or  that  of  alttaster.  i^. 

5.  Or  that  of  huN  ward.  ib, 

6.  The  Sessions  (indiug  that  the  pauper 
was  legally  appoint eil  governor  of  the 
workhouse  in  /.  at  an  annual  salary, 
snd  that  the  office  of  governor  is  a 
public  annual  office,  and  that  the  pau- 
per served  it  for  a  year;  held,  that  a 
settlement  was  thenrby  gained  in  /. 

li.  V.  Uminsler  {InlMb.)  1  E.  R.  83 

7.  But  it  should  seem  that  the  authority 
of  the  foregoing  case  is  much  shaken, 
if  not  entirely  overturned,  by  the  fol- 
lowhig,  where  it  was  held  that  the 
waster  of  a  workhouse  appointed  un- 
der QG.  1 .  c.  7-  '\^  not  a  public  annual 
office  or  charge  within  the  %tat.  3  W. 
&  jSL  r.  II.  §  6.  the  executing  of 
which  for  a  year  will  confer  a  settle- 
ment. 

/?.  v.  Mersham  (Inhab.)  7.E.R.  167 

8.  A  curate  officiating  in  a  parish  f«r 
above  a  year,  under  the  bishop's  licence 
to  perform  the  office  of  curate,  a  I  a  cer- 
tain annua!  stipend,  is  yet  n^t  such  an 
annual  officer  as  is  entitled  to  ^ain  h 
settlement  by  virtue  of  the  stut.  3 
W,  3.  c.  ll.§0\ 

it.  V.  JVantag.^  (Inhab.)  2  E.  R.  60 
5.  If  a  churchyard  lie  in  two  parishes, 
tlie  sexton  may  gain  a  settlement  in  the 
one  in  which  he  resides,  although  no 
part  of  the  church  lie  within  that  pa- 
rish. Jl.  V.  Liverpool.  0  T.  R.  118 
10.  A.,  nho  at  an  adjournment  of  a  cuurt- 
lec  t  h ' ;  1  den  1 6 1  h  Norember  1 7 P 2 ,  was 
ap|H)inted  to  an  annual  office  '*  for 
a  }car  or  until  be  shouid  be  dis- 
charged,'' and  who  executed  the  office 
until  the  adjournment  of  another  court- 
leetholden  lit  November  1793,  did  not 
thereby  gain  a  settlement. 

li.  w  Bow  {lu/iub.)  8  T.  R.  445 

VII,    Bif  being  rated  tOy  and  Payment 

of  Rates. 

1.  A  person  gains  a  settlement  by  being 
rated  and  t)aying  the  poor  rate,  thougli 
the  rate  be  not  regularly  made  or  al- 
lowed, (i  T.  R.  543 


2.  Whether  the  landlord  or  tenant  be 
rated  to  the  land-tax,  (both  names 
being  in  the  rate,)  is  a  question  of  fact 
which  must  be  found  by  the  justices 
at  Sessions ;  and  if  they  state  it  as  a 
fact,  this  court  is  precluded  from  con- 
sidering whether  they  have  drawn  a 
right  conclusion,  though  they  state  all 
the  other  circumstances  of  the  case.  , 
R.y.Folkstone.  3T.R.505 :  5T.R.24(> 

3.  If  they  only  stale  the  evidence  of  tiiat 
fact,  this  court  will  send  the  case  dowa 
to  be  re-stated. 

R.v.  Rainham  (Inhab.)    5  T.R.240 

4.  Where  the  farm  was  rated,  and  the 
landlord  paid  the  rate,  and  was  al- 
lowed it  by  the  tenant,  the  tenant  did 
not  g«)in  a  settlement,  it  being  stated 
that  the  overseer  did  not  know  that  the 
tenant  resided   there.       R.  v.  Uan-' 

gammarch  {Inhttb.)  2  T.  R.628 

5.  For  though  where  a  honse  is  rated, 
it  is  prima  Jack  a  rate  on  the  occupier, 
it  is  not  conclusive.  2  T.  R.  6^8 

6.  A  settlement  by  being  rated  and 
paying  rates  cannot  be  proved  by  evi- 
dence <»f  paying  only,  without  the 
production  of  the  rate,  or  acconnting 
reasonably  for  the  non-production  of 
it ;  although  the  payer  was  both  owner 
and  occupier  of  the  estate  for  which 
he  paid  the  rate. 

R.  V.  Coppul {Inhab.)  2  £.  R.  25 
7*  An  exciseman  who  was  rated  fcr  hi^i 
salary,  which  was  in  fact  paid  hy  the 
collector,  without  any  deduction  from 
the  salary,  does  not  thereby  gain  a  set- 
tlement. 

li.  V.  Weobley  (Inhab.)  2  E.  R.  68 

8.  A  custom-house  officer  who  was  rated 
for  his  salary  towards  the  land-tax ^ 
and  in  fact  paid  the  rate  Jhimself, 
though  the  money  was  either  given  to 
him  beforehand  for  the  purpose,  or  al- 
lowed to  him  afterwards  by  the  col- 
lector, gains  a  settlement  in  the  parish 
in  which  he  b  so  rated  and  pays. 

Ji.  V.  Axm^uth,  {Inhab.)  8  £.  R.  3S3 

9.  The  pauper  being  duly  rated  and  hav- 
ing absconded, his  landlord  desired  the 
collectors  to  levy  a  distress  on  hia 
goods,  lest  he  (the  landlord)  should 
lose  the  money;  in  consequence  of 
which  they  went  to  the  house,  wh^re 
the  pauper's  daughter  said  a  tViend  of 
her  fatlier  would  assist  them;  thry 
then  went  to  this  friend,  who  gave  si 
guinea  to  the  collectors  ;  who  thereout 
received  the  tax ;  this  was  held  payment 
of  the  rate  by  the  pauper. 

R.  V.  Bridgwata'.  9  T.  R.  550 
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10.  By  Stat.  1(X  Ann.  c.  6.  the  parishes  in 
Norwich  are  iucorporatetl  for  the  pur- 
pose of  niaiulainii:g  the  poor  (»ui  of 
one  joint  fund ;  but  as  fur  as  i  expects 
strangers,  those  pari'^hes  continue  se- 
parate and  distinct :  therefore,  a  person 
who  resides  in  one  parish  in  J\\  and  is 
ratt'd  in  another,  gains  no  settlement 
in  eitiier.  R.  v.  St.  Michael's 

Tli&m  in  Noi'tvich,  6  T.  R.  536* 

1 1.  The  town  and  parish  of  Birmingham 
is,  for  the  convenience  of  the  4)ver- 
fieers,  di\ided  into  twelve  divisions 
under  the  superin  ten  dance  of  so  many 
overseers  respectively^  each  of  whom 
copies  the  names,  out  of  the  general 
rates  into  a  separate  book,  of  such  of 
the  inhabitants  assessed  as  are  within 
Lis  district ;  and  it  is  usual  for  each 
overseer  to  add  such  names  to  his  book 
as  ought  to  be  inserted  in  the  general 
rate ;  such  addition  is  not  in  fact  made 
till  the  next  year,  but  in  the  mean 
while  the  general  rate  is  from  time  to 
time  ordered  to  be  collected  with  the 
additions:  it  was  held  that  a  person 
jtaying  the  rate,  whose  name  is  aftef^- 
wdrds  added  in  the  overseers'  book, 
does  not  thereby  gain  a  settlement. 
72.  V.  Edgbaston  (Inhah.)  6  T.  R. 540 

12.  Aider ^  if  hts  name  be  added  before 
he  pays  the  rate.  6  T.  R.  540 

13.  Tliestat.  35  G.  3.  f.  101.  which 
provides,  that  after  the  passing  of  the 
ucr,  no  person  who  shall  come  into  any 
parish  shall  gain  a  settlement  by  being 
rated  to  any  tenement  under  10/.  a- 
year  value,  extends  to  persons  who 
were  in  the  parish  ut  the  time  of  the 
passing  of  the  act. 

R.  V.  Islington  (Inhab.)     1  E.  R.  28S 

1 4.  Payment  by  one  who  was  assessed  to 
a  church  rate  upon  /lauseholda's  only, 
and  not  upon  the  parishioners  at 
large,  will  neverthiless  gain  him  a 
settlement ;  for  it  is  not  le»s  a  public 
tax,  because  laid  too  uRrrowiv;  and  it 
is  charged  and  paid  within  the  parish, 
whirh  is  all  that  is  required  by  the  stat. 
3  W.  3.  c.  11.  §6*. 

R.  V.  SL  Bees,  (Inhab.)  Q.  E.R.U03 

VIIT.  Bt/  renting  a  Tenement. 

1.  The  fart  of  the  pauperis  taking  a  te- 
nement of  \0l.  ?-year  is  sullicient  V 
pive  a  selt'enieiit  m.d*  r  >tat.  13  (fe  14 
C  2.  f.  12.  though  the  lessor  nu!v  havt* 
no  tiiU*.  1  T.  k.Sof^ 

2.  A  rattlegateis  a  tenement  wwhm  \\ut 
statute  M)  as  to  enable  the  occupier  oi 
it  to  gain  a  settlement: 

R.  V.  WhiAlej/.  I  T.  R.  137 


3.  Taking  the  hay,  grass,  Btid  aflermath 
of  a  meadow  for  ten  months  at  the 
annual  value  of  10/.  is  a  takhig  of  a 
tenement  within  that  statute. 

K.  V.  Stoke  {Inhab.)   2  T.  R.  45 1 

4.  Renting  a  dairy  will  ji^ive  a  stttlement. 

ii.  V.  Piddletrenthide.  3T.  R.  772 

5.  So  will  a  rabbit  warren,  tliongh  the 
party  taking  it  have  no  interest  in  the 
soil,  except  that  of  entering  upon  the 
warren  to  kill  rabbits.         3  T.  R.  772 

6.  A  settlement  may  be  gained  by  rent« 
ing  the  fogs  oi  after-grass  of  a  meadow 
of  the  yearly  value  of  10/. 

R.  V.  Brampton  (Inhab.)  4T.  R.  348 
r.  The  pauper  rented  20  cows  at  3/.  10#. 
per  annum  each,  and  agreed  with  the 
farmer  that  they  should  be  (e{\  io  par- 
ticular fields  for  a  ceitain  part  of  the 
year,  during  whicJi  time  no  other  cat- 
tle were  to  depasture  there;  this  was 
held  to  be  a  tenement  within  stat,  15 
&  14  C.2.  r.  12. 

R.  V.  Tolpuddle  (Inhab.)  4  T.  R.  6/1 
S.  Renting  a  dairy  (including  the  covt-s 
and  their  pasture)  at  above  iO/.  a- 
year  in  value,  will  not  confer  a  settle- 
ment, if  the  annual  value  of  the  lands 
on  which  the  cows  were  to  be  de|)as- 
tared  were  under  10/. 
R.  V.  Mimvorth  (.Inhab.)  2  E.  R.  198 

9.  One  who  resided  on  a  tenement  of  5/. 
a- year  in  the  parish  of  W*  and  at  the 
same  time  rented  the  ley  (i. «.  pas- 
turage) of  two  cows  from  Mayday  to 
Michaelmas  in  certain  land  in  //.  at 
six  guineas,  thereby  gains  a  settlement 
in  IF.,  though  he  were  not  entitled  to 
the  exclusive  pasturage  of  the  land 
in  H. 

R.  V.  Hollington  (Inhab.)  3  E.  R.  113 

10.  Renting  the  hire  or  privilege  of  milk- 
ing two  cows  belonging  to  another,  at 
so  much  per  week,  per  cow,  for  40 
weeks  •  which  cows  were  to  be  depas- 
tured by  the  owner  on  his  farm  in 
common  with  his  other  cattle,  and  were 
to  be  milked  by  the  pau|)er;  will  gain 
him  a  settlement  if  the  pasturage  of 
the  cows  be  worth  10/.  a-year.  R.  v. 
StokeuponTrent (Inhab.)  IOE.R.496 

1 1 .  A  settlement  may  be  gained  by  rent- 
ing a  ritflit  of  common  in  gross  of  the 
annual  value  of  1C/.  that  being  a  te- 
nement within  Stat.   13  &  14  Car.  2. 
R.  v.  Dersingham  ( Inhab,)  7  T.  K .  67 1 

12.  Where  the  panper  rented  the  fishery 
of  a  pond  with  the  spear-sedge,  flags, 
and  rushes  growing  in  and  about  the 
same,  for  lO/.  a-vear.  "  the  court  un- 
der»tuod  that  the  soil  passid  with  it. 


3H 


and  that  it  was  a  tenement  within  stat. 
9&  10  IV.  3.  c.  ll." 

R.  V.  Old  Jlresford.  1  T.  R.  358 
S3.  The  renting  by  a  needle-maker  of 
two  out  of  six  pointing  places  in  ano- 
ther's mill,  any  two  of  which  he  was 
at  liberty  to  use  from  time  to  time  at 
I67.  a-year  rent,  and  <^gaging  also  to 
do  all  his  landlord's  work  in  preference 
to  that  of  others^  for  which  he  was  to 
be  paid  by  the  piece,  is  not  the  takuig 
of  a  tenement  within  the  statute  so  as 
to  gain  a  settlement  by  it. 
R.  V.  rhdderhiii  {tnhah.)  8  T.  R.  449 

14.  The  renting  by  a  needle-maker  of 
certain  runna's  in  another's  mill,  toge- 
ther with  a  packeling-room,  of  all 
which  he  had  the  exclusive  use  (a  ruuner 
being  piece  of  machinery  for  scouring 
needles  screwed  down  to  the  floor  of 
tlie  mill),  the  whole  being  of  the  an^ 
nual  value  of  above  10^.  including  the 
separate  value  of  the  runners^  not  in 
the  taking  of  a  tenement^  whereby  a 
•ettlement  can  be  gained^ 

U.  V.  Tardibigg  (Inhah.)  1  E.  R.  528 

15.  A  contract  tor  a  standing  place  in  an- 
other's mill  for  a  carding  machine, 
(the  party's  own  property),  which  was 
fastened  to  the  floor  and  the  roof,  for 
the  purpose  of  being  worked  by  the 
steam  engine  of  the  mill ;  for  which 
the  party  was  to  give  20/.  a-year, 
with  liberty  to  quit  on  giving  three 
months'  notice,  is  not  a  taking  of  a 
tenement,  but  a  mere  licence  to  use  the 
machinery  of  the  mill ;  and  therefore 
no  settlement  can  be  derived  under  it. 

R.  V.  Mellar  {Inhah.)  2  E.  R.  189 

16.  The  grazing  cattle  in  a  meadow  and 
using  a  stable  and  cart-house  gratis, 
tinder  an  agreement  by  which  the 
pauper  was  to  pay  certain  sums  weekly 
for  the  liberty  of  grinding  wheal  at  a 
mil!,  was  held  to  be  no  reirting  of  a 
tenement.  R.  v.  Hammersmith 
{Inhah,)  H.  36  G.  3.    8  T.  R.  450,  n. 

17*  A  person  renting  the  tolls  and  residing 
in  the  turnpike  house  erected  by  order 
of  the  commissioners  appointed  by  the 
stat.  30  G.  3.  c.  67.  for  paving,  light- 
ing, and  regulating  the  streets  oi  Dur- 
ham,  and  for  other  local  objects,  can- 
not gain  a  settlement  in  the  parish,  on 
account  of  the  prohibition  in  §  56 
of  the  General  Tnrn)»ike  Act  13  G.  3. 
c.  84.  R.  V.  Ehet  {Inhah.)  1 1  E.  R.93 

18.  In  order  sf>  g:nn  a  settlement  by  tak- 
ing a  tenement  of  1 0/.  per  annum,  the 
occupier  must  rc«ide    in    the  parbh 
where  part  of  the  premises  lies. 
li.  V.  Knighton  {Inhah.)  2  T.  R.  48 
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19*  One  may  gain  a  settlement  ny  retl^' 
ing  a  tenement  of  above  10/.  a-year  in 
the  parish  where  he  resided,  though 
such  residence  be  in  a  turnpike  house, 
as  servant  to  the  collector  for  whom  he 
received  the  tolls ;  for  the  general  turn- 
pike acts  13  G.  3.  c.  84.  §  56.  only 
says  that  **  no  gate-keeper  or  person 
renting  the  tolls  and  residing  in  the 
toll-house  sliall  therehy  gain  a  settle- 
ment, i.  e.  by  such  taking  of  the  toll- 
house, or  renting  the  toll. 
R.  V.  Denbigh  (Inhah.)  5  E.  R.  333 

20.  A  residence  for  forty  days  is  indis- 
pensably necessary  to  enable  a  party  to 
gain  a  settlement  by  residing  on  a  tene- 
ment of  10/.  per  annum.    R.  v.  Llan^ 

hedergoch  {Inhah.)  7  T.  R.  105 

2 1 .  So  that,  if ;.-  party  after  residing  on 
such  a  tenement  for  twenty-nine  days 
be  forcibly  prevented  residing  there 
eleven  days  more,  he'  does  not  thereby 
gain  a  settlement.  7  T.R.  105 

22.  A.  took  a  tenement  ot  10/.  a-vear  in 
the  parish  of  B.  and  after  living  in  it 
with  his  family  five  days  he  was  ar- 
resteil  and  sent  to  prison  in  the  parish 
of  C  but  his  wife  and  children  conti- 
nued in  it  seven  weeks  longer ;  held 
that  no  settlement  was  gained  in  B» 
either  by  the  husband  or  wife. 
R.  V.  Si.  George  the  Martyr,  South-- 

tcark  {Inhah.)  7T.  R.  466 

23.  In  order  to  gain  a  settlement  by  forty 
days  residence  on  a  tenement,  the 
party  must  stand  in  the  relation  of 
tenantof  the  premises  during  the  whole 
time.        R.  v.  South  Lynn  {Inhah.) 

5  T.  R.  664 

24.  So  that  a  residence  of  33  days  by  a 
widow  on  a  tenement  of  10/.  a-year 
cannot  be  coupled  with  a  residence  on 
the  same  tenement  with  her  husband 
for  sixteen  days  preceding,  so  as  to 
give  her  a  settlement.         5  T.  R.  564 

25.  The  occupation  of  a  cottage  for  40 
days,  by  the  leave  of  the  former  tenant, 
who  then  went  out,  under  an  agree- 
ment with  him  to  pay  the  same  rent  to 
the  landlord  which  be  had  before  done, 
but  without  any  authority  from  the 
landlord  (the  cottage,  together  witb 
other  premises  occupied  at  the  same 
time  being  10/.  a-year  and  upwards), 
was  holdcn  to  give  the  occupier  a  set- 
tlement.    R.  v.  Aldborough  {Inhah.) 

1  E.  K.  597 

26.  Residence  for  forty  <l»ys,  on  a  tene- 
ment at  the  yearly  rent  of  10/.  the 
landlord  paying  rates  and  taxe.9,  will 
confer  a  settlement  on  the  tenant.  -  R.w 
St.Paul,Dcpt/ord{In!iah.)  13E.U,3iiO 
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f  7  Where  a  corporation,  by  a  verbal 
agreement  with  a  pauper,  leaded  to  him 
the  tolls  of  a  market  tor  above  10/.  a- 
year ;  held  that  be  could  not  gain  a 
settlement  tliereby.asno  interest  could 
pass  from  a  corporation  but  under 
llieir  seal ;  therefore  he  had  no  more 
than  a  mere  licence  to  collect  the  toll. 
But  if  such  toll  had  been  leased  to  him 
under  seal  of  the  corporation,  semhJe 
'  that  he  would  have  gained  a  settle- 
ment by  residing  for  40  days  in  the 
same  parish  where  the  market  was. 
jR.  \..Chipping'Norton  {Inhab.) 

5  E.  R.  239 

S8.  It  is  not  necessary  that   the  pauper 

should  pay  10/.  a-year  in  money  for  a 

tenement,  in  order  to  gain  a  settlometst ; 

it  is  sudicient  if  he  occupy  a  tenement 

of  the  ajinual  value  of  10/.  as  tvnant. 

R.  V.  Fritwell  {Inftub.)  7  T.  R.  197 

89-  The  criterion  by  which  the  court  form 

their  j  udgment  is  not  t  he  ability  of  t  he 

party  coming  to  reside  on  a  tenement 

of  10/.  a-year;    for  if  a  person   be 

trusted  with  a  tenement  of  that  value, 

even  out  of  charity,  that  is  suihcieni. 

1  T.  R.  458 
30.  The  pauper  took  a  tenement  at  11/. 
a-year  which  be  occupied,  still  receiv- 
ing parish  )»ay  for  six  mouths  after ; 
having  previously  agreed  to  underlet 
to  another,  a  part,  for  5/.  a-year,  which 
other  guaranteed  to  the  landlord  the 
payment  of  the  rent,  witliout  which 
he  would  not  have  lei  to  the  pauper; 
but  the  pauper  paid  the  whole  rent 
for  the  first  year;  held,  that  this  was 
a  coming  to  settle  upon  a  tenement  of 
10/.  a  year  within  the  stat,  13  and  14- 
Car,  2.  c.  12.  by  occupying  which  for 
forty  days   irremoveable,   the  pauper 
gained  a  settlement;  though  the  Ses- 
sions concluded  from  the  whole  of  the 
case  that  credit  wtm  given  by  the  land- 
lord  to  the  pauper ybr  67.  a-year  only 
0/ the  refit,  Had  that  for  the  residue 
,      the  credit  was  given  to  the  guarantee ; 
for  if  the  pauper  were  legal  tenant 
of  the  whole,  it  was  immaterial  whe- 
tlier  credit  were  given  him  for  the  rent, 
R.  v.  Hooe {Inhab)  4  E.  R.  362 
31.  A  foreigner   may  gain  a  settlement 
here  by  occupying  a  tenement  of  10/. 
a-year  for  40  days.  R,  v.  East- 

bourne  {Inhab.)  4  £.  R.  1 03 
S2«  Where  a  pauper  ^^-as  permitted  by 
several  persons,  having  a  right  of  com- 
mon, to  occupy  a  tenement  of  10/.  a- 
year  value  as  a  reward  for  his  service  as 
k  k^tdg  it  was  held  that  that  gave  him  a 


settlement.    Tlie  service  of  the  pauper 
•    was  equivalent  to  his  paying  rent. 

R.  v.  Melkredge",    I  T.  R.  598 

33.  So  repairing  gates  >%us  held  equivalent 
to  payment  of  rent. 

R.  v.  Wkixley.  1  T.  R.  137 

34.  In  order  to  gain  a  settlement  by 
coming  to  settle  on  a  tenement  cf  10/. 
per  annum^  it  is  not  necessary  that  the 
party  should  rent  such  a  teiM?ment,  or 
that  the  whole  should  lie  in  one  parish ; 
it  is  sufficient  if  he  occtapy  9/.  per 
annum  of  his  own  in  the  fvarish  of  A. 
and  rent  a  tenement  of  iLper  annum 
in  the  parish  of  B. 
R.  V.  Culmatock  {Inhab.)  6  T.  R.  730 

35.  Where  a  pauper  rented  a  tenement 
of  8/.  a-year  in  A.  and  held  another 
of  2/.  ]  08,  per  annum  in  B.  under  a 
parol  demise  from  his  brother  to  hold 
as  long  as  the  brother  pleased,  and  to 
be  taken  by  him  again  when  he  pleased, 
and  was  to  pay  nothing  for  il,  this 
was  held  a  sutficient  taking  of  a  tene* 
ment  of  10/.  per  annum  under  stat.  13 
and  14  Car.  2.  c.  t2.,  for  the  purpose 
of  giving  the  paupe?  a  settlement. 

R.y.Fillongley.    H\R.458 

36.  A  man  had  a  tenemeut  of  above  1 0/. 
a-year  in  A,,  in  which  he  generally^ 
and  hb  wife  and  family  constantly* 
resided  for  several  years,  but  he  occa- 
sionally slept  in  B.,  where  he  had  an- 
other tenement  under  10/.  a-year» 
which  he  had  lately  taken  for  the  more 
conveniently  carrying  on  of  his  busi- 
ness ;  and  upon  the  whole  he  slept  in 
B,  above  40  nights,  and  particularly 
for  the  last  night,  when  both  the  te-  ^ 
nancies  expired :  held  that  his  settle- 
ment was  in  ^.  R.  v.  St,  Mary» 

Lambeth  (Inhab,)  8  T.  R.  240 
37*  A  pauper  rented  land  in  A.  of  the 
annual  value  of  67.  \Qs»  6d.t  and  built 
on  part  of  it  a  post-windmill  at  the  ex- 
pense of  120/.,  which,  by  acreemeiit 
witli  his  landlord,  he  was  to  be  at  li- 
berty to  remove  at  pleasure :  he  let 
the  mill  for  a  part  of  the  lime  at  the 
rent  of  9/-  per  annum;  held,  ihut  (his 
was  not  the  taking  of  a  tenen.ent  of 
10/.  a-year  so  as  to  confer  a  settle- 
ment in  A*  R.  v.  Londonthorpe, 

(Inhab,)   6T.  R  377 
38.  A  fraudulent  renting  of  10/.  per  an^ 
num  will  not  give  a  settlement. 

R.  V.  Woodland.    1  T.  R.  261 
39*  A  tenement  found  to  be  of  the  va- 
lue of  4«.  a-week,  and  to  be  demise- 
able  at  all  times  of  the  year,  if  let  by 
the  week;  but  not  to  be  of  the  value 
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of  \0L  a-year,  to  be  let  Jy  the  year;\ 
cannot  coufer  a  settlement  on  the  oc- 
cupier by  residence  thereon  for  forty 
days.  R,  v.  HdUngky  (Inhab.) 

10£.  R.4I 
40.  Where  a  pauper  rented  a  meadow 
for  ten  guineas  a-year,  and  did  not 
stock  it,  but  let  the  «rass  for  the  first 
half  year  to  A.  B.  for  three  guineas, 
i^ho  stocked  it,  and  paid  hiui,  and 
then  the  pauper  paid  his  landlord  half 
a  year's  rent,  and  then  let  the  mow- 
ing of  his  meadow  to  his  landlord  for 
five  guineas,  and  the  after-grass  for 
two  guineas,  and  at  the  end  of  the 
year  received  two  guineas  from  hi> 
landlord  on  the  balance  of  accounts : 
the  Sessions  adjudged  this  a  fraudulent 
taking,  which  the  Court  confirmed. 

1  T.  R.261 
41  •  If  the  Ses^iops  draw  a  conclusion  of 
fsict  that  the  taking  of  a  tenement  is 
fraudulent,  or  that  it  does  not  amount 
to  ]  0/.  per  annum,  it  is  decisive  here, 
though  they  state  all  the  facts,  and 
'  refer  the  consideration  of  those  ques- 
to  this  Court. 
R.  y.  Llanwinio  ( Inhab, )  4T.  R.  473 

42.  In  settlement  cases  the  Coutt  will 
not  infer  fraud  from  circumstances: 
fraud  must  be  stated  expressly. 

7  T.  R.  105 

43.  Where  a  person  renting  and  residing 
on  a  tenement  of  XOL  a-year  in  A. 
was  removed  to  B.  by  an  order  of  two 
justices,  and  afterwards  returned  to 
the  same  tenement  without  making 
any  new  contract,  and  resided  there 
more  than  40  days,  he  thereby  gained 
a  settlement,  though  the  order  of  re^ 
moval  was  uuappealed  from ;  for  the 
contract  was  not  thereby  dissolved. 
R.v,FiUonir{y(Inliab.)  2T.R.709 
(See  Poor  Removal  II.  l.) 

44.  A.  occupied  a  tenement  of  10/.  a- 
year,  and  died  having  three  children 
living,  to  two  of  whom  he  bequeathed 
5s.  eacii,  and  to  the  other,  whom  he 
inafie  executrix,  the  residue  of  his  pro- 
perty; the  pauper  who  had  before 
married  tlie  executrix,  resided  on  the 
tenemejit  above  40  days,  and  paid  rent 
for  it ;  this  was  held  to  gain  him  a  set- 
|lem^ht,  though  the  wife  never  proved 
the  will. 

.p.  V.  Neth^seal  (Inhab.)  4  T.  R.  25  S 

45.  A.  sgrefdwith  ^.,  on  jB.'s  taking 
|i  fdTin  of  C.  of  the  yearly  value  of 
120/.  to  become  joint  partner  with 
p.  in  the  stock  and  fiirm ;  but  there 
|vas  no  a|reei9eut  |)etweeii  A*  aad  C  ; 


it  was  held  that  A,,  who  lived  with 
B.  on  the  farm  more  than  40  days, 
thereby  gained  a  settlement. 

R.v.Seamer  (Inhab.)   6T.R.554 

POST  AND  POST-OFFICE. 

1.  The  statute  9  Ann,  c.  13.  §  40.  which 
infiicis  a  penalty  of  20/.  on  persons 
who  willingly  open  or  detain  letters, 
after  they  have  been  delivered  at  the 
Post-office,  only  extends  to  persons  ia 
the  employment  of  the  Post-office. 

Mai-tin  y.  Ford.    5T.R.10I 

Q.  It  seems  that  it  is  not  a  felony  withia 
7  (t.  3.  c«  50.  §  1.  for  a  person  em- 
ployed in  the  Post-office  to  steal  out  of 
a  letter  entrusted  to  his  care,  a  draft 
on  a  London  banker,  purporting  to  be 
drawn  in  London,  but  actually  drawa 
about  ten  miles  from  London,  on  un- 
stamped paper. 

R.y.Pooky.   3B.&P,3ll 

3.  It  seems  also  that  §  2.  of  the  same 
act  does  not  apply  to  |)ersons  em« 
ployed  in  the  Post-office ;  and  that  a 
per(on  of  that  description  therefore, 
who  steals  a  letter  out  of  the  Post- 
office,  is  not  guilty  of  felony  under 
that  section.  t^ 

POUND. 

1.  A  pound-keeper  is  bound  to  receive 
every  thing  offered  to  his  custody,  and 
is  not  answerable  whether  the  thine 
w^re  It  gaily  impounded  or  not. 

Branding  v.  Kent,    1  T.  R.  62 

2.  It  is  no  answer  to  an  action  for  treble 
damages  on  stat.  2  IV.  &  M.  c.  5.,  for 
a  pound  breach,  that  the  rent  and 
demand  were  tendered  after  the  distress 
and  im|>ouuding. 

Firth  V.  Purvis.   5.  T.  R,  433 

POWER, 

1 .  Devise  in  fep  to  a  femm^  covert  witli 
a  power  to  dis(K)se  of  the  estate  with- 
out  the  controul  of  her  husband :  tlie 
Court  of  C.  P.  held  that  such  a  power 
was  void,  as  being  iqconsistent  with 
the  fee  given  to  her  in  the  first  in* 
stance,  and  that  she  pould  not  convey 
>vithoul  fine. 

Goodiilv.Brigkam.    IB.&P.  192 

2.  A  lease  made,  under  a  special  power 
by  a  tenant  for  life,  for  a  longer  tem^ 
than  his  own  life,  is  void  on  his  deatb^ 
unless  th^  power  be  strictly  pursued. 

Doe  d.  Elds  v.  Sandham.  1  T.  R.  705 

3.  So  that  under  a  power  to  a  tenant 
for  life  to  lease  for  years,  reserving 
the  usual  coYenapt,  ^c»  ^  lease  mad^ 
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by  hint)  containing  a  proviso  that  in 
case  the  premises  were  blown  down 
or  burned,  the  lessor  should  rebuild, 
otherwise  the  rent  should  cease,  is 
void ;  the  jury  tiuding  ihat  such  cove- 
nant is  unusual.  ib, 

4.  Under  a  power  to  lease  for  21  years 
reserving  the  best  rent-^  so  as  the  lease 
should  not  contain  any  clause  where- 
by authority  thould  be  given  to  the 
lessee  to  commit  waste,  or  whereby 
he  should  be  exempted  from  punish- 
ment for  committing  waste;  and  so  as 
such  lease  should  contain  such  other 
conditions,  covenants,  and  restrictions, 
as  were  generally  inserted  according  to 
the  usage  of  the  counties  where  the 
premises  were :  held  that  a  lease  was 
good,  though  the  lessor  thereby  took 
the  repairs  of  the  mansion-house  (ex- 
cepting the  glass  windows)  on  himself, 
and  covenanted  if  he  did  not  repair  it 
within  three  months  after  notice,  ther 
tenant  might,  and  deduct  the  charges 
out  of  the  rent  reserved  to  the  lessor ; 
and  though  the  lessor  covenanted,  in 
consideration  of  a  large  sum  to  be  laid 
out  by  the  lessee  in  repair  of  the  pre- 
mises in  the  first  instance,  to  reuew 
during  his  (the  lessor's)  life,  at  the 
request  of  the  lessee,  his  executors, 
&c.  on  the  same  terms :  because  the 
covenant  only  bound  the  lessor  him- 
self, and  if  the  best  rent  were  not 
reserved  upon  such  renewal,  the  lease 
would  be  void  against  the  remainder- 
man. Doe  d.Bromlej/,Bart.v,Bettison 

12E.R.305 
The  sufficiency  of  the  rent  must  be 
governed  by  the  consideration  on 
whom  the  onus  of  repair  is  thrown. 

12E.R.305 

5.  A  lease  at  43/.  a  year,  granted  under 
a  power  directing  the  best  rent  to  be 
reserved,  cannot  be  impeached  merely 
by  shewing  that  the  lessor  rejected  two 
specific  oflfers,  one  of  50/.  and  another 
from  50  to  60/.  from  other  tenants, 
though  the  responsibility  of  such  other 
tenants  could  not  be  disproved ;  for 
in  the  exercise  of  such  a  power,  Where 
fairly  intended,  and  no  fine  or  other 
collateral  consideration  is  received,  or 
injurious  partiality  plainly  manifested 
by  the  lessor,  all  other  requisites  of  a 
good  tenant  are  to  be  regarded,  as  well 
as  the  mere  amount  of  the  rent  offered, 
unless  something  extravagantly  wrong 
in  the  bargain  for  rent  be  shewn. — 
Semble  that  the  best  rent  means  the 
best  rack*reat  tiiat  can  reasonably  be 


required  by  the  landlord,  taking  all 
the  requisites  of  a  good  tennnt  for  the 
permanent  benefit  of  the  estate  into 
the  account. 

Doe  V.  Radcliffe.    10  E.  R.  278 

6.  Every  execution  of  a  power  must 
have  a  reference  to  the  original  instru** 
ment  creating  that  power ;  and  who- 
ever claims  under  the  execution  must 
make  title  undt^r  the  power  itself. 

Robinson  v.  Hardcastte* 
2  T.R.  241.  380.781. 

7.  So  thai  where  a  power  was  given  to 
A.  on  his  marriage,  to  appoint  to  and 
amongst  the  children  of  the  marriage* 
hi  such  proportions,  ^c,  and  in  default 
of  such  appointment,  the  estate  was 
limited  to  the  fir^t  and  other  sons  of 
the  marriage  in  tail,  and  A.  by  will 
appointed  to  his  eldest  son  C  for  life* 
remainder  to  trustees,  S^c*  remainder 
to  the  first  and  other  ^  sons  of  C.  ia 
tail,  and  in  default  of  such  issue  to 
Z>.,  another  child  of  A,^  the  limitation 
of  a  life-e>tate  to  a  person  not  in  being 
at  the  original  creation  of  the  power 
being  void,  the  subsequent  limitations 
depending  thereon  are  void  also,  and 
C,  the  eldest  son,  took  an  estate-tail 
either  under  the  execution  of  the 
power,  or  the  original  settlement. 

2T.R.241.3S0.781. 

8.  A  power  of  appuintment  under  a  mar- 
riage settlement  unto  and  amonn^  all 
or  any  the  child  or  children  of  the 
marriage,  for  such  estates  as  the  hus- 
band and  wife,  or  the  survivor  of  them* 
should  from  time  to  time,  either  with 
or  without  power  of  revocation,  direct, 
limit,  or  appoint,  may  be  executed  by 
the  survivor,  after  a  joint  appoint  men  t, 
reserving  to  them,  and  the  survivor,  a 
power  of  revocation  and  appointment. 
But  under  such  power,  if  the  second 
appointment  be  to  the  daughter  of  the 
marriage  for  life,  remainder  to  the 
eldest  son  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders* 
remainder  to  the  first  and  other  sons  in 
tail,  ^c.  remainder  to  the  daughter 
in  fee ;  all  the  Hmitations  subsequeat 
to  that  to  the  eldest  son  for  life  are 
void,  as  being  an  excess  beyond  the 

'  power ;  and  the  ultimate  remainder 
dependant  upon  such  intermediate  li<* 
mitations,  though  made  in  favour  of 
one  of  the  objects  of  the  power,  is 
also  void,  and  shall  not  be  accelerated 
by  the  event  of  such  void  intermedi- 
ate limitations  not  having  taken  effect* 
for  want  of  issue  male  of  the  eldest 

3  D  2 


3SS 


to\YER. 


foD,  &c.   to  wbom  the  appoiDtmenti  l6.  In  these  cases,  the  inteotion   of  tfatf 


was  made.  For  an  appointment  not 
good  in  its  creation  >vili  not  become 
so  by  subsequent  circumstances:  and 
snch  an  appointment  being  by  deed 
cannot  be  construed  cy  pits,  so  as  to 
give  the  son's  estates  tail,  as  perhaps 
iiiigb)  have  been  the  case  if  the  ap- 
poiutuu  nt  had  been  by  will. 

Bt-udenell  v.  Elutn.   1 E. R. 44^3 

9.  A  power  of  appointing  by  \iill  is  nut 
executed  by  a  were  devise  of  the  re- 
sidue. 2li.B.l36' 
(See  Bond  IV.  1.) 

10.  Under  a  power  of  appointing  a  real 
estiile  to  liic  use  of  such  child  and 
chudren,  iSic.  and  \^here  in  default  ot 
appointment  the  estate  was  settled  '*  to 
thi'  use  of  all  and  every  tiie  child  and 
children/'  an  exciu«ive  appointment  to 
oue  is  good.      Swift  d,  Huntley  Sf  Ux, 

V.  Gregson.    1  T.  R.  432 

1 1  •  Under  a  power  of  appointing  real  and 

[>ersonal  estate  "  to  andamotigst  9uch 

of  the  testator's  relations  as  shall  be 

living  at  the  time  of  his  death,  in  such 

parts,  shares,  and  proportions,  &c.*'  an 

exclusive  uppoiutJiient  to  one  is  good. 

Sjjriusi'  d.  Tifcha^  v.  Biles  ^'  aL  B,  R, 

M.  h?  G.  3 ;  and  M.  24  G.  3. 

1  T.  R.  435,  r. 
1^.  A  puwer  to  appoint  to  children  was 
held  to  extend  to  grandchildren:  be- 
cause the  Court  thought  that  it  was 
•  the  intention  of  the  person  creating  the 
power  that  it  should  be  so  executed  ; 
and  there  being  no  rule  of  law  against 
it,  as  all  the  objects  of  the  >appoint- 
nieut  were  in  existence  when  the  power 
was  c  rea  tfr  d .    Doe  d.  Devonsh  ire  (  D.) 
V.  Cavendish  {Ld.)  H.  22  G.  3 

4T.R.741,ii. 

13.  A  power  to  raise  portions  may  be 
executed  at  several  times,  provided 
the  first  execution  be  not  meant  as  a 
complete  executiou,  and  that  the  partv 
in  the  whole  execution  do  not  trans- 
gress the  limits  of  their  power. 

Doe  V.  Milborne.    2  T.  R.  721 

14.  A  power  given  to  an  executrix  to 
raise  a  portion  for  a  younger  child 
does  not  extend  to  real  estates,  ol 
which  she  was  also  trustee. 

2T,R.72l 

15.  Under  the  soltlement  of  an  estate 
with  a  power  to  the  teuaut  in  posses- 
sion to  let  all  or  any  part  of  the  pre- 
mbcs,  so  as  the  usual  i*entsbe  reserved, 
a  lease  of  tithes  which  bad  not  been 
let  before,  was  held  void. 

Pomery  v.  Partington.  3  T.  R.  665 


parties  is  to  gfivern  the  Court  in  cops^ 
truing  the  power:  (and  see  No.' 12.) 

3  T.  R.  665 

1 7.  Und«T  a  power  in  a  will  to  lease,  in 
po:uSt<siofi  and  not  in  reversion,  a  lease 
for  >ears  executed  the  2Qth  of  March 
to  the  then  tenant  in  possession,  haben" 
dum  as  to  the  arable  from  the  1 3th  of  F<r- 
bmary  preceding,  and  as  to  the  pasture 
from  the  5th  of  April  then  next,  *c, 
under  a  yearly  rent  payable  «|uarterly, 
on  the  lOtb  af  Julv,  lOth  of  October, 
10th  of  J//nrui73^,  and  10th  of  April, 
is  void  for  the.  whole;  though  suck 
lease  were  accordiu<;  to  the  custom  of 
the  couutry,  and  the  same  had  been 
before  grauted  by  the  person  creating 
the  power. 

Doe  d.  Allen  v.  C  alvert.    2  E.  R.  S76 

18.  ^Yhere,  in  a  marriage  settlement 
made  by  teuant  in  tail,  he  settled  the 
same  to  himsrlf  for  life  and  to  the 
children  of  the  marriage  in  strict  set- 
tlement ;  with  a  proviso  that  it  should 
be  lawful  for  him  by  deed  or  instru- 
ment in  wiiting  attested  by  tliree  wit- 
nesses and  to  be  enrolled,  with  the 
consent  in  writing  of  certain  trustees, 
to  revoke  the  old,  and  declare  new 
uses :  held,  th.it  a  deed  of  revocation 
executed  by  him  and  all  the  trustees 
in  piTson  except  one,  and  the  consent 

-  of  that  one  being  ^iven  by  means  of 
a  general  power  of  attorney  before 
made  bv  him  to  the  settlor  to  consent 
to  any  such  deed  he  might  tliink  proper 
to  make,  by  virtue  of  which  the  set* 
tlor  executed  the  deed  for  and  10  the 
name  of  snch  trustee?,  is  bad,  though 
properly  attested  and  inrolled;  and 
that  another  deed  of  revocation  pro- 
perly executed  and  assented  to,  butfi«f 
inrolled  tilt  after  the  settlor's  death, 
was  also  void  ;  for  that  every  thing 
required  to  be  done  in  the  execution  of 
such  a  power  must  be  strictly  complied 
with,  and  must  be  completed  in  the 
life-time  of  the  person  by  whom  it  is 
to  be  executed :  and  also  held  Uiat  the 
dctVct  of  the  one  deed  could  not  be 
supplied  by  the  other. 

Hau'hinsv,  Kemp.    3£  R.4I0 

I  p.  The  lease  of  a  tenant  for  life,  who 
has  power  of  leasing  under  certain 
conditions,  mu&t  strictly  comply  with 
the  conditions;  and  if  it  vary  from 
them  in  the  interest  demised,  or  the 
rent  reserved,  it  cannot  be  supported 
against  the  n  raainder-man.  Doe  d. 
Pultney  v.  Lady  Cavan.    5  T.  R.  567 
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(Affirmed  in  l)<m.  Proc,  7th  Matf^ 
1/95;  and  see  title  Landlord  and 
Tenant  11.  3.,  4. :  and  Lease  L  8.) 
do.  By  a  marriage  settlement  an  estate 
was  settled  to  the  use  of  ttie  wife  for 
life,  remainder  to  such  persons  and  fur 
such  estates  as  she  should  by  deed  or 
will  attested  by  three  witnesses  appoint, 
and  for  want  of  snch  appointment  re- 
version to  herself  in  fee :  during  her 
husband'^  life  she  made  a  will  in  pur- 
suance of  the  power,  devising  her  estate 
Xo  A.  in  fee ;  after  which  she  and  her 
husband  executed  a   lease  of  p^rt  of 
the  settled- estate  to  the  defendant,  not 
executed  pursuant  to  the  power ;  and 
after  the  husband's  death  she  received 
rent  from  the  defendant:   held,  that 
tuch  lease  was  avoidable  only  by  her 
upon  her  husband's  death,  and  that 
her  receipt  of  rent  accruing  afterwards 
was  a  confirmation  of  it  against  A., 
who  claimed  under  the  appointment 
l>y  the  will. 
Doe  d.  Collins  v.  Weller.  7  T.  R.  47  S 
S 1 .  Under  a  power  of  leasing   for  one, 
two,  or  three  lives,  or  for  any  term 
of  years  determinable  on  one,  two,  or 
Ihrce  lives,  such  lands  as  were  then 
demised  for  any  such  term,  lands  are 
not  included   which  were  then    held 
under  a  demise  to  "  JV.  and  G.  99 
years  if  IV.  and  his  widow  and  any 
eldest  son  living  or  in  ventre  sa  mere, 
at  the  time  of  his  (JF/s)  death,  or  if 
uo  son,  any  eldest  daughter  then  living 
or  in  ventre  sa  mere,  or  any  other  of 
those  three,  viz*  of  the  said  W.  and 
cuch  his  wife,  son,  or  daughter  should 
10  long  live,  remainder  to  the  said  G. 
and  his  widow,  son,  or  daughter,  in 
the  same  manner,''  of  which  descrip- 
tion of  persons  five  were  in  fact  living 
at  the  time  of  the  power  reserved,  who 
were  all  entitled  in  successions,  tliree  at 
a  time,  to  come  in  under  tlie  lease  ;  for 
under  such  a  general  power  the  three 
lives  must  be  certain  and  co-existing. 
Doed.Wyndhamv.Halcombe.  7TR  7 1 3 
2*2.    Under  a  devise   to  trustees,   thi^ir 
heirs,  &c.  of  freehold  and  leaiiehold 
estate,  on  trust  to  permit  and  mffer  the 
'testator's  wife  to  recoive  and  take  the 
ii*cnts  and  profits  until  his  son  should 
attain  2 1 ,  and  then  to  the  use  of  4ii5 
son  in   fee:    and   a  devise   of  other 
lands  to  the  trustees,   upon  trust  to 
receive  the  rents  and   profits  till  his 
son  attained  21 ;    and  in    the    mean 
lime  to  apply  the  profits  in  dischar^. 
lug  the  interest  of  a  bond  of  3,000/.; 


and  on  the  90n*s  attaining  ^1,  vi|)0]i 
trust  by  sale,  lease,  or  mortgage  of  the 
last- mentioned  premises,  to  raise  the 
3,000/.,    and   discharge    the    bond; 
and  subject  thereto,  to  the  use  of  his 
sun  in  fee  on  his  attaining  21.    And 
a  third  devise  of  other  lands,  and  the 
residue  of  his  real  and  personal  estate^ 
to  the  use  of  the  same   trustees,  on 
trust  by  sale,  lease,   or  mortgage  of 
the  same,  to  raise  3,000/.  and  pay  it 
to  his  daughter  Elizabeth:  and  after 
payment  thereof,    absolutely  to  sell 
and  dii«po«eof  so  much  of  the  residue 
of  his  said  lands,  &c.  as  they  should 
think  proper,  to  raise  money  to  paj 
his  debt«,   legacies,   and   funeral  ex- 
penses, and  then  upon  trust  to  pay 
tlie  interest  and  produce  of  his  real 
and  personal  estate  to  his  then  wife» 
for  the  maintenance  of  herself  and 
two  children,  till  the  latter  should  at- 
tain 21,  if  she  continued  his  widow; 
but  if  not,  then  for  the  benefit  of  the 
two  children  till  21  ;  and  then  to  trans- 
fer to  those   children  such  residue; 
with  further  trusts  if  either  or  botk 
of  them  died  under  21 :  With  a 

Proviso,  "  that  it  should  be  Iaw« 
"  ful  for  the  trustees,  and  the  snr* 
«*  vivor,  at  any  time  or  times  till  alt 
**  the  said  lands,  &c.  devised  to  them 
'*  should  act^ially  become  vested  im 
any  other  person  or  persons  by  «r- 
tue  of  the  will,  or  until  the  same 
or  any  part  thereof  should  be  abso* 
"  lately  sold  as  aforesaid,  to  lease  the 
same  or  any  part  thereof,  for  any 
term  of  years  not  exceeding  four- 
"  teen,  at  the  best  rent." — 

Held  that  tlie  devise  in  the  first 
clause  to  the  trustees,  upon  trust  to 
permit  and  mffer  the  testator's  wife  to 
receive  and  take  the  rents  and  profits 
of  the  lands  there  described  until  his 
son  attained  21,  vested  the  legal 
estate  of  those  lands  in  her,  and  was 
not  affected  by  Ihi*  subsc'iuent  leasing 
proviso  given  to  the  tru-jtees;  which 
was  confined  to  premises  originally 
vested  in  them  as  trustees,  or  over 
which,  when  afterwards  becoming 
vested  in  others,  the  trustees  retained 
a  power  of  sale.  Right  d,  Harriet 
Phillips  Si'  al.  v.  Smith,  1 2  E.  R.  4 55 
23.  Where  a  power  of  leasing  was  given 
to  the  father  tenant  for  life,  and  after 
his  decease  to  the  son  tenant  for  life : 
and  the  son  obtained  a  grant  from 
their  father  of  his  life  estate  (without 
noticing  the  power)  subject  to  a  eer- 
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tain  rent,  witli  power  of  re-entry  for 
non-paymenr,  &c. :  beld  that  the  son 
during    the  life-time   of   the    fiither 
could  not  lease  under  the  power. 
Coxe  (an  infant)  v.  Day.    1 3  E.  R.  1 1 8 

94.  Under  a  leasing  power  with  a  con- 
dition of  re-entry  on  non-payment  of 
rent,  for  21  days,  a  lease  granted  with 
condition  of  re-entry  on  non-pay- 
ment of  rent  for  20  days,  in  case  no 
sufficient  dbtress  can  be  taken  on  the 
premises  whereby  to  levy  the  rent, 
&c.  is  not  a  good  execution  of  the 
leasing  power,  such  conditional  power 
of  re-entry  being  less  beneficial  to  the 
remainder-man  than  an  absolute  power 
of  re-entry  on  non-payment  of  rent. 

13E.R.118 

25.  If  a  power  of  a  public  nature  be 
committed  to  several,  who  all  meet  for 
the  purpose  of  executing  it,  the  act 
of  the  majority  will  bind  the  minority. 
Therefore,  a  condenmation  of  four  out 
of  the  six  triers  of  leather  appointed 
under  1  Jac,  l,c.  22.,  (the  whole  num- 
ber being  met  for  the  purpose  of 
trying),  must  be  considered  as  the  con- 
demnation of  all.  Grindley  Sf  aL  \ 
Barktr  Sf  al.    Ih.Sc?. 229 

t6»  A  pcwer  to  appoint  a  schoolmaster 
to  Bn  ancient  foundation  given  to  the 
vicar  and  churchvrardens  (of  whom 
there  was  eleven)  and  in  case  of  their 
neglect  in  appointing,  then  to  devolve 
to  two  corporate  bodies  in  succession, 
and  to  result,  in  the  dernier  resort,  to 
the  same  vicar  and  churchwardens,  to 
whom  also  the  general  power  of  ma- 
naging the  trust  was  committed,  is 
well  executed  by  the  vicar  and  a  ma- 
jcriiy  of  the  churchwardens ;  especi- 
ally if  such  an  election  be  supported 
by  usage. 

mthnell  V.  Gartham.    6T.R.388 

PRACTICE. 

I.    Appearance:    or  Attendance,  an 
Summanses,  Sfc. 

1.  Attendance  on  a  judge's  summons  for 
half  an  hour  next  immediately  follow- 
ing tlie  return  thereof  shall  he  deemed 
sufficient.     Reg.  Gen.  T.  25  G,  3. 

6  T.  R.  402 

S.  On  every  appointment  by  the  master, 
the  party  served  shall  atttnd  such  ap- 
pointment without  waiting  for  a  se- 
cond: otherwise  the  master  shall  pro- 
ceed ex  parte  on  the  first  appointment. 
Reg.  Gen.  H.  32  G.  3.      4  T.  U.  5S0 


PRACTICE  I.  II. 

%.  Service  of  rules,  orders,  or  notices  af- 
ter 10  o'clock  at  night,  not  valid* 
Reg.  Gen.  K.  B.  M.  41  G.  3. 

1  E.  R.  132 

4.  In  an  actson  on  a  bail-bond,  if  the 
issue  depends  on  the  date  of  the  ap- 
pearance, the  Court,  upon  an  appli- 
cation by  the  plaintiff,  vrill  order  tlie 
day  of  the  appearance  to  be  entered 
in  the  filacer's  book,  although  before 
the  application  to  the  Court  issue  has 
been  already  joined  on  the  plea  of 
camparuit  ad  item. 

Austen  ^  at.  v.  Fenian.  1  W.  P.  T.  25 

5.  Where  the  defendant  was  summoned 
to  appear  before  the  King's  justices 
at  Westmintter  upon  the   morrow  of 

Saint :  the  Court  held  that  the 

defect  might  be  waived  by  his  subse* 
quent  conduct. 

Harris  y.  Mulki.    IW.P.T.59 

II.  Arguing  Cases,  Demurrers,  S[e. 

1.  All  special  cases  set  down  far  argu- 
ment by  the  clerk  of  the  papers  shall 
be  entered  within  the  four  first  days  of 
the  terra  next  after  the  trial  at  whicb 
such  special  cases  have  been  reserved ; 
and  none  shall  ever  be  set  dovim  for 
argument  on  any  of  the  four  last  days 
of  the  term.     Reg.  Gen.  M.  38  G.  3. 

7  T.  R.  464 

2.  No  rules  entered  in  the  peremptory 
paper  shall  be  enlarged  during  the  term, 
or  put  off  from  the  appointed  day,  by 
the  content  of  counsel,  or  of  the  at- 
tomies,  without  leave  of  the  court. 
Reg.  Gen.  K.  B.  East.  41  G.  3. 

1  E.  R.  497 

3.  The  paper  books  in  causes  entered  for 
argument  on  Tuesdays  shall  be  de- 
livered to  the  judges  on  the  Saturday 
preceding;  and  in  those  entered  fur 
Fiidays  on  the  Tuesday  preceding; 
with  such  marginal  notes  as  are  di- 
rected by  the  rule  of  Hil.  38  G.  3. 
Reg.  Gen.  K.  B.  Trin.  40  G.  3. 

1  E.R.  131 

4.  All  arguments  upon  demurrers  and 
other  arguments  in  C.  P.  are  to  be 
heard  on  Mondays  and  Thursdays 
only.  Reg.  Gen.  C.  P.  H.  42  G.  3. 

3B.&P.  110 

5.  Where  issues  are  taken  on  some  ofthe 
pleas  and  den*urrer  to  others,  the 
phiiiitiff  has  a  right  to  argue  tlie  de- 
murrers either  before  or  after  trial. 
Duherley  v.  Page.  2  T.  R.  394 

6.  Where  the  same  plaintiff  brought  three 
actions  of  trespass  against  three  seve- 
ral defendants  for  different  parts  vfaicb 
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Ibcy  took  in  the  same  transaction :  onei  HI.  BaiL 

•gainst  the  Speaker  of  the  House  ofji.  If  a  man  carry  on  his  busuicss  at  a 


Commons,  who  justified  under  a  war- 
rant issued  by  him  under  the  order  of 
the  House  for  arresting  and  commit- 
ting to  the  Tower  the  plaintiff,  a  Mem- 
ber of  the  House,   for  a  breach  of 
privilege,  in  publishing  a  libel  upon 
the  House ;  to  which  justificatory  plea 
the  plaintiff  demurred :  another  against 
the  Serjeant  at  Arms ;  who  pleaded 
not  guilty,  and  also  justified   under 
the  authority  of  the  Speaker's  war- 
rant, to  which  the|)laintiff  replied,  an 
excess  in  the  manner  of  executing  it 
by  a  military  force,  and  with  impro- 
per   and    unnecessary    violence;    on 


which  issue  was  joined  to  the  country: 
and  the  third  against  the  Constable  of 
the  Tower,  who  received  and  detained 
the  plaintiff  as  a  prisoner,  and  who 
also  justified  under  a  warrant  from  the 
Speaker  for  that  purpose ;  m  which 
issue  was  also  taken  to  the  country  on 
several  facts  stated  in  the  justification ; 
and  notice  of  trial  was  given  in  the 
last  two  causes  (which  stood  for  trial 
at    bar    on    a  day  fixed);    but  the 
plaintiff,  though  still  withm  time  by 
the  general  rules  and  practice  of  the 
court,  had  not  set  down  hb  demurrer 
in  the  first  cause  for  argument:   The 
Court  on  motion  of  the  Attorney  Ge- 
lieral  on   behalf  of  the    Serjeant  at 
Arms,  and  of  the  Constable  of  the 
Tower,  postponed  the  trial  of  issues  in 
those  cases  until  after  the  argument  on 
the  demurrer  in  the  cause  against  the 
Speaker;  because  the  right,  just,  and 
distinct  consideration  of  the  question 
which  arose  on  the  issues  of  fact,  and 
pn  the  true  measure  of  damages  in  the 
causes  against  the  Serjeant  at  Arms 
and  the  Constable  of  the  Tower,  de- 
pended mainly  upon  the  decisions  of 
the  issues  in  (aw  joined  in  the  other  ac- 
tion against  the  Speaker :  and  though 
the  same  question  of  law  might  ulti- 
mately be  raised  on  motion  in  the  two 
former  actions,  yet  it  could  not  be  con- 
sidered so  conveniently  to  the  court,  to 
^hom  the  decision  of  such  question 
belonged,  or  so  advantageously  to  the 
party  who  should  prove  to  be  in  the 
jright,  as  upon  the  demurrer  which  pre- 
sented   the   question  of  law  distinct 
firom  the  question   of  fact.     Burdett 
C^art.)  V.  CQlman  fy  v,  Moira  {Earl). 


lodging  in  one  plac<^,  and  keep  a  house 

at  another,   notice  of  bail^  describing 

him  as  of  the  former  place  is  sufficient. 

Weddalv.  Berger.  \  B.  &  P.3?5 

2.  Where  bail  are  regularly  put  in  and 
excepted  to,  the  defendant  need  not 
describe  them  in  his  notice  of  justifih 
cation.    England  v.  Kerwan, 

1  B.  &  P.  335 

3.  Bail  must  actually  have  become  so  be- 
fore notice  of  justification  is  given. 

Collier  v.  Godfrey.  I H.  B.  291 

4.  In  C.  P.  two  days  notice  of  justifica* 
I     tion  must  be  given,  as  well  where  the 

bail  originally  put  in,  as  where  added 


bail  are  brought  up.  Nation  ▼.  Barrett. 

2  B.  &  P-  30 

5.  In  justifying  bail  by  affidavit  where 
the  same  persous  are  bail  in  more  ac- 
tions than  one,  each  affidavit  ought  to 
state  that  the  bail  are  worth  double  the 
amount  of  the  debts  in  all  the  actions 
wherein  they  ^  offer  to    become    bail. 

Field  V.  Wainewright.  3  B.  &  P.  39 

6.  The  plaintiff  cannot  file  common  bail^ 
according  to  the  statutes,  after  the 
succeeding  term  after  the  writ  is  re» 
tumablc.    Smith  v.  Painter. 

2  T.  R.  719 

7.  Where  a  writ  is  returnable  the  first 
return  of  a  term  in  a  country  cause, 
the  defendant  (in  C.  P.)  has  eight  day* 
after  the  quarto  die  post  to  put  in  ball. 

'  2  H.  B.  276 

8.  Where  a  rule  to  set  aside  proceedings 
for  irregularity,  and  to  stay  proceed- 
ings in  the  mean  time,  is  obtained,  the 
proceedings  are  suspended  for  all  pur* 
poses  till  the  rule  is  disposed  of, 
Swayne^.  Crammond.      4  T.  R.  17 6 

9.  And  therefore  the  time  for  putting  iq 
bait  remains  the  same  after  .the  rule  U 
discharged,  as  it  was  when  it  wa^ 
granted.  4T.R.  175 

10.  The  clerk  of  the  bails  in  K.  B.  is  di- 
rected in  future  to  mark  the  hairpieces 
numerically  as  thev  are  received.  Reg, 
Gen.  {K.  B.)  E.  30  G.  3.  3  T.  R.  660 

11.  If  a  defendant  be  arrested  by  process 
of  K.  B.,  and  removed  by  haheae  cor* 
pus  to  C.  B.  he  may  put  in  apd  justify 
bail  in  either  court. 
Knowlys,  Sfal.v.Reading.  1  B.&  P.3 11 

12.  If  bail  be  put  in  with  the  filazer  of 
the  cottoty  in  which  the  defendant  is 
arrested  on  a  testatam  capias,  the  bail 
may  be  treated  as  a  nullity  and  an  at- 
attacbiueut  issue*    Ckmpson  v.  KnoT. 

I  B.  &  P.  5l6 
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13.  Bail  is  not  reg:ularly  put  in  till  the 
mllowance  of  it  hus  been  served,  even 
though  the  plaintiff  oppose  tlie  justifi- 
catioo,  R.  ▼.  Middlesex  Sheriff'. 

4  T.  R.  45*3 

14.  Or  be  otherwise  informed  of  it. 
Holland  v.  l^liite.         2  B.  &  P.  34 1 

15.  This  practice  proceeds  not  only  on 
the  ground  of  protecting  the  revenue, 
but  also  on  the  notion  that  the  defen- 
dant must  he  taken  to  have  waived  his 
justification  unless  be  serve  the  rule 
for  the  allowance.  2  B.  &  P.  324 

16.  Bail  above  may  be  put  in  on  a  dies 
uon  Juridicus*     Baddeley  v.  Adams, 

5  T.  R.  170 

17-  Bail  are  not  regularly  put  in  unless 

the  name  of  the  proper  county  be  in- 


to move  for  an  attachment.    Jwrti  n 
Creary.  3  B.  &  P.  6o3 

25.  The  defendant  has  four  days  exclu* 
sive,  from  the  day  of  t)ie  exception  to 
justify  bail;  and  if  an  attachment  be 
obtained  on  the  fourth  day,  t{ie  court 
will  set  it  aside,  without  first  calling  on 
the  defendant  to  justify  bail. 

Maifcock  V.  Solyman.  1  N.  R.  139 

26.  If  a  b'dil  above  be  put  in  and  justified 
within  four  days  from  the  ruling  the 
sherifif  to  bring  in  the  body,  the  court 
will  i^et  aside  all  proceedings  upon  the 
bail  bottd  commenced  previous  to  the 
time  of  justification.  Wright  s.Wnlker. 

3  B.  &  P.  564 
27*  If  bail  to  the  sheriff  be  put  in  above, 
and  exception  taken  before  an  assign* 


terted  in  the  bail-piece.  Smith  v.  Miller.      ment  of  the  bail  bond,  they  are  bound 


7  T.  R.  96' 
IS.  The  want  of  a  description  of  bail  is 
cured  bv  the   plaintiffs  excepting   to 
IheiB.    Bigg  V.  Dick.     1  W.  P.  T.  7 
IS.  It  is  no  exception  against  bail  until 
the  plaintiff  give  notice  of  the  excei^lfon. 
Oldham  v.  Burrell.    7  T.  R.  26 
SO.  Where  bail  are  opposed,  and  reject- 
ed^ and  the  defendant  is  surrendered 
on  the  next  day,  he  may  justify  new 
bail  without  paying  the   costs  of  (he 
former  opposition.  Holward  v.  Andre 

1  B.  &  P.  32 

^1.  tVhere  the  action  is  by  original,  the 

defendant  in  (K.  B.)  has  till  four  days 

after  the  quarto  die  post  to  put  in  bail. 

Frampion  v.  Barber,    4  T.  R.  37/ 

99,  If  the  fourth  day  for  perfecting  bait 

^  (hi  K.  B.)  be  the  last  day  of  term,  and 

'  the  bail  be  not  perfected  before  the 

rising  of  the  court  on  that  day,  an  as- 

ai|^nment  of  the  bail  bond  to  the  plain- 

f  iff  in  the  evening  of  that  day  is  regular. 

Dent  V.  IVestan,     8  T.  R.  4 

53.  Of  the  four  days  allowed  to  perfect 
bail  in,  after  an  exception,  the  first  is 
leckoned  (in  C.  F.)  exclusively,  and 
the  last  inclusively ;  so  that  where  the 
exception  was  on  Wednesday^  an  at- 
tach ment  could  not  regularly  i$<tue 
ffg-aiu^t  the  sheriff  tdl  the  Tuesday  fol- 
lowing {Sunday  being  no  day) ;  but 
though  the  attachment  did  issue  on  the 
Monday,  the  court  would  not  set  it 
aside,  becat»e  the  hail  was  not  per- 
fected.    North  V.  Evan^.     2  H.  B.  35 

24.  Time  fur  putting  in  bail  expired  on 
the  30th;  defendant  on  the  3 1st  move<l 
to  justify,  pursuant  to  a  notice  pre- 
viously ^iveu;  held,  that  tlie  plaintiff 
vas  entitif  d  to  the  costs  of  preparing 


to  justify  notwithstanding  such  assign- 
ment.         Hill  v.  Jones,   11  E,  R.  32 1 

28.  Where  bail  are  put  in  in  due  time, 
the  defendant  is  not  bound  to  give  no-, 
tice,  but  the  plaintiff  roust  search  in 
the  filuzer  s  book,  otherwise  if  they  be 
not  put  in  In  due  time, 

Datckins  v.  Reid.  I  H.  B.  529 

29*  The  judgment  in  an  original  action^ 
and  the  judgments  in  the  actions  a* 
gainst  the  bail,  may  be  set  aside  upoo 
one  motion,  and  one  afiidavit  entitled 
in  the  original  action.  JVinderw  IVood, 

3  B.&P.  118 

30.  The  court  will  enter  an  exoneretur 
on  the  bail-piece  on  payment  of  the 
sura  sworn  to  and  costs,  though  less 
than  the  sum  acknowledged  to  be  due, 
as  well  where  the  action  is  by  original 
as  by  bill.    Jacob  v.  Bowes, 

6£.  R.3I2 

31.  Defendant  is  estopped  by  the  recog^ 
nizance  of  bail  entered  into  for  him  by 
the  name  in  which  he  is  sued,  from 
pleading  a  misnomer,  though  he  him* 
self  be  no  |)arty  to  the  recof^ni^ance, 

Meredith  v.  Hodges.  2  N,  R.  453 

32.  If  defendant  put  in  special  bail  with* 
in  four  day 5.  in  a  town  cause  he  is  en- 
titled to  plead  in  abatement,  provided 
sach  bail  be  afterwards  |)erfected  in 
ti me » though  he  had  before  put  iu  other 
bail,  and  given  notice  of  justifying,  but 
had  withdrawn  them  in  time.  Hop^ 
kinson  v.  Henry,  4*  a/  13  £.  R.  170 

33.  The  sheriff  cannot  be  ruleii  to  bring 
in  the  body  until  the  time  for  putting 
in  bail  has  expired.     /?.  v.  Sheriff^ 

Middlesex,  8  £.  R.  525i 

34.  If  bail  is  added  to  an  attorney,  and 
justifies  without  opposition,  the  Court 


irill  pm  mI    aside  the  a^loimnce  of 
If^iU    BeU  V.  GaU.     1  W.  P.  T.  1(52 

9$.  A  &l9(s  pidditiQp  ill  die  description  oi 
i^ail  19  a  fatal  objection. 
W^iod  V.  Chadmck.     2  W.  P.  T,  1  Iti 

j^..  In  bailable  causes  for  ^ny  cause  ex- 
,ceeding  1000/.  it  shall  be  sufficient  for 
the  bail  to  justify  iq  )000/.  fteyonil  tht- 
«4iin  sirorn  to. 
Reg,  Qfn.  Mkk^  S\  G. 3, 13 £.  9. 62 

9f .  DefendlQt  haviiig  been  sued,  and 
held  to  bail  by  a  wrong  phrjstinn  name, 
the  piainfifF  haying  declared  against 
him,  and  bail  having  beeq  pi|t  in  and 
perfected  by  the  right  namCi  |hc  bail 
cannot  afterwards  object  to  the  irre- 
gularity Qii  a  mptipn  to  enter  an  exo- 
$ureiur.  Clarke  v.  Baker.  1 3  £.  R.  273 

§S.  The  CQurt  of  K.  B.  refused  tp  en- 
large thjc  tinve  for  bail  \o  render  the 
principal,  on  affidavit  thai  l|e  was  a 
lunatic  f  it  not  app^ring  that  he  was 
in  sucli  a  state  as  to  opc^sioii  any  im- 
mediate peril  of  life  either  to  himself  or 
others.  Cpck  v.  BeiL  13  £.R.355 

^    ly.  Certificate  of  J^dges. 
The  Court  of  K.  B.  will  certify  in  a  case 
sent    from    the  JElolIs.    baintry  v. 
Damtrtff  6T.R.307 

V.   Declaratian  (Jiting  J^  delivering,) 

1.  It  is  irregular  to  file  a  declaration  in 

the  pfbce  >vben  the  defendant's  place 

of  residence  is  kno^yp  to  the  plaintiff 

Oldham  v«  BurrpJ,  J  T.  R.  26 

S.  U  is  iiot  sufficient  to  stick  up  ^  notice 
of  declaration  in  tl^e  offijce^  if  tlie  de- 
fendant's last  place  of  abode  is  Koown, 
for  it  ougli^  to  be  served  therj^. 
Holsten  v.  Pullifard.  1  Q.  &  P.  214 

^«  If  a  defendant's  place  of  abode  b/e  un* 
Jinojivny  i^ppiication  must  be  inade  to 
the  Court  that  affixing  the  declaration 
jn  the  office  may  b^  deemed  good  ser- 
vice. Wetter  y,  Robirnqn.  1  W.P, '1.433 

^.  Where  the  defei^ant  and  his  attoniey 
had  b^een  informed  that  a  not  jce  pf  de- 
claration was  stuck  up  in  the  office,  the 
court  refused  to  set  a^ide  a  ji^dgment 
for  want  of  service  of  the  notice  at  the 
(defendant's  last  plaoe  of  abo<}e. 

Loeemore  v.  Cohen,  i  N.  R.  S79 

§.  Tl^  plaintiff  mav  djeliver. a  declaration 
against  the  jdefendapt  copditiooalty 
Veforp  ilxe  time  jfjor  hi$  ^pp^^^ng  is 
pasl^  and  file  common  Jl^ail  fpr  bini; 
|>ut  after  that  time  he  must  brjng^  the 
defendanjt  int.o  jCpuf )t  l^e(ore  lie  can  de- 
clare. 2  T.  R.  7  IP 

6»  3^ving  notice  of  declaration  filed  to- 
l^ethet  with  the  writ  at  tlie  same  litne  is 
fFrp§»}^*Si€wariv,Lund.l2EJBi.ll^' 
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7*  An  apprat^pce  enteved  alter  the!  es- 
sipin  day,  apd  before  \ht  day  of  fu\\ 
term,  may  be  ent^ered  as  pf  the  pre- 
ceding term ;  apd  therefore  a  nourpro^ 
entered  afteir  tbie  secpnd  t^rm  for  ^firanf 
of  deplaripg  before  t)ie  ^nd  pf  f  ucb 
sepond  term   is  gpod, 

Prigmore  y.Pradley.  6E.  R.  3H 

7;  Where  process  is  r^unnahU  on  the  hff 
return  o/theterm^  a  declaration  d€  hau 
esse  inay  be  filed,  wilhnQtijce  topleac^ 
)vithin  the  four  ^rst  days  ^f  tl}*^  ^W^ 
t^rin.    Akbejf  y.  Martin.  1  If.  B.  53^ 

8.  The  plaintiff  canapt  deliver  %  deplara? 
tion  d^  beneee^e  after  the  time  fpt  the 
defendant's   appearance   is  cxpir^^ 
Poker  v.  Cooper.  6  T.  0..  549 

9..  tf  one  of  three  defendants  in  a  joint 

aption  appear  to  a^piorr  dorsum  fregit^ 

and  the  two  othep,  b^ing  arreted  oi^ 

bailable  process,  (jay.e  till  the  ei|fuing 

term  to  jiis^ify  bai{,  and  the  Plaintiff 

previous  tp  that  tifpc  deliver  a  defflat 

ration  against  all  thtpp.  indorsed  ^*  coii* 

ditionally    until   special    b^il   \^  pef!* 

fected/'  this  is  irregular* 

Ticni^  v.  poriall  Sf  aL  2  N.  R.  281 

to.  Aod  the  practice  is  the  same  whether 

t^e  ppcess  l^e  bailable  or  pot  {lailablep 

Kenntan  v.  Bean.  3  N.  R,  433 

1 1 .  Defendant  having  been  arrested  oi^  a 
capipSf  retuniabte  pn  the  first  return  of 
the  term,  on  the  day  before  the  essoiif 
day,  took  out  a  summons  to  stay  pro- 
ceedings u|)on  payment  of  the  dent  anc) 
costs;  on  the  essoin  day  plaintiff  fi(e4 
a  declaration  de  bene  eese,  and  on  the 
day  after  tfie  essoin  day  defendant  pj^ 
tained  an  ordier  tp  stay  proceedings  f 
held,  that  the  plaintiff  was  entitied  tp 
tlie  costs  of  the  dedaratipn* 

Fawcett  v.  Christie.  2  Bi  &  P.  515 

1 2.  |f  after  a  p)ea  in  abatement  the  plain? 
tiff  enter  on  the  roll  quod  billa  caaeeiur 
et  defendens  eat  sine  difi,  be  may  at  anv 
time  during  the  sanye  term  in   whiica 

'  the  writ  is  returnable  deliver  a  declara^ 

tion  ^y  the  by  against  the  defendant. 

Millesf.  Andrews.  5T.R.634 

1?.  A  plahitiff  in  a  jpn  tarn  ynt  canpo^ 

declare  by  the  by  ip  his  own  name, 

before  he  hi^s  declared  in  chief. 

Deloes  q.  f.  v.  Strange.  6  T.  R.  159 
14*  I^or  can  a  plaintiff  in  auycaftadeclar/s 
by  ibe  by  before  hie  has  declared  in 
.chief.  7  T.  R,  8.0* 

15.  But  the  taking  put  of  the  office  a 
.dtclaration  by  the  by»  whi'  h  was  de- 
livered before  any  declaration  ip  jchf^e^ 
is  a  waiver  of  the  irregularity. 

Archer  v.  Barnes.  3  E.  R.  34t 
3  B 
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16.  Where  the  declaration  filed  tii  the 
office  before  defrtidaoVn  api>earai]ce 
jwas  indorsed,  *  filed  conditicnaUy,"  and 
judgmciit  afterwardii  signed  fur  want  of 
a  -pleii,  ihc  court  held  it  regular: 
though  the  notice  served  on  the  de> 
feudaLt  was  of  a  declaration gYneiYi//^. 

Cart  V.  Jacques.  8  T.  R.  77 

17.  InC.  P.  notice  of  declaration  is  not 
necessary  in  bailable  actions. 

Holin  y.Bbrf^.  2  B.  &  P.  42 

18.  In  an  action  dguinst  forfy-^ix  defen- 
dantSy  where  the  declaration  contained 
two  counts  for  woik  done  by  plain- 
tiff as  an  attorney,  and  two  more  for 
work  done  by  him,  without  saying  in 
what  cnpacity  ;  tbe  coutt  ordered  two 
counts  to  be  struck  out,  and  the  word 
defendants  to  be  substituted  for  the 
names  of  the  defendants  in  all  the 
places  where  they  occurred,  except  the 
first.  Meekev.Oxlade  S^  al  1  N.R.  269 

39*  Notice  of  declaration  for  Saturday, 
Sunday  being  the  essoin  day  of  the 
term,  held  a  nullity. 

Mqffat  V.  Carter.  C  N.  R.  76 

20.  The  rule  to  declare  in  replevin  may 
be  served  at  any  diiy  before  the  time 
in  the  rule  is  expired,  and  the  piaintift 
must  diclare  within  fuur  days  after 
such  service. 

Edwards  v.  Drench.  11  £.  R.  1  S3 

VI.  Delay:  bow  it  shall  affect  Proceed- 
ittgs^  and  of  remedying  same* 

J.  If  the  plaintiff  take  no  step  in  the 
cause  for  three  term$,and  in  the  fourth 
sign  a  concilium^  and  obtain  judgtnent 
in  the  fifth,  tbe  signing  the  concilium 
is  hiking  a  step  in  the  cause,  so  as  to 
make  it  unnecessary  to  give  a  term's 
i&btice. 

Bland  v.  Darley.  3  T.  R.  530 

2.  The  rule,  requiring  a  term's  notice 
after  a  delay  of  four  terms,  is  to  pre- 
vent surprise  on  the  defendant,  and 
therefore  does  not  apply  where  the 
proceedings  have  been  delayed  at  the 
defendant's  request.  3  T.  R.  530 

3.  No  proceedings  having  been  had  for 
abo^eayear,  the  plaintiff,  two  days 
)>efore  Hilary  term,  gave  notice  of  his 
intention  to  proceed ;  two  days  after 
tbe  term,  he  served  a  rule  to  plead, 
and  ill  the  same  vacation  judgnieut 

•'tvas  signed  for  want  of  a  plea,  which 
was  held  to  be  regular  i  and  the  judg- 
ment a^ipearing  to  be  signed  as  of 
Hilary  term  niake^  no  difierence. 

MUboume  v.  Nixon.  2  T.  R.  40 

4.  If  the  plaintiff  do  not  declare  within 
two  terms  after  the  return  of  the  writ> 


the  defendant  may  sign  judgment  of 
notiptos  ;  but  if  nnsiich  judgment  be 
signed,  the  plait  itiff  may  declare  within 
a  year.  Worley  v.  Lee.  2  T.  R.  1 12 : 
and  Penny  v.  Harvey.     3  T  R.  123 

5.  One  of  two  defendants  having  been 
hnldeti  to  bail  in  Trtn.  term,  the  plain* 
tiff  proceeded  to  outlawry  aetliilst  the 
otiier,  and  deliveted  a  declaration 
against  the  former  on  the'  fiist  day  of 
JE.  t<^rin,  not  having  obtained  a  rule 
for  time  to  declare;  held,  thift  the 
cause  was  out  of  court,  and .  tbe  bail 
entitled  to  an  ex&nerefur,        Sykes  v. 

Bauwens  and  another.  2N.'K..404 

6.  On  a  rule  to  plead,  rq»ly,  &c.  in 
four  days,  if  the  party  on  whom  the 
rule  is  made  delay  complying  with  it 
till  the  morning  of  the  fifth  day,-  the 
adverse  party  may  refuse  to  receive  it, 
and  sign  judj^ment. 

Thomson  v.  Ryall.  4  T.  R.  ips 

7.  The  plaintiff  in  an  action  for  bribery 
on  stat.2  G.2.  c.  24.  is  bound  by  §  1 1. 
to  proceed  without  wilful  dehy  ; '  and 
if  he  do  not  proceed  to  trial  till  six 
years  after  issue.,) oined,  and  assign  no 
reason  for  it«  .the  court,  will  consider 
the  delay  to  be  wilful,  and  even  after 
verdict  will  stay  the  proceedings  ou 
motion,  and  will  not  allow  the  plain* 
tiff  his  costs.  Petrie  V.White,  3T.  R.  5 

8.  The  defendant  is  entitled  to  the  be- 
nefit of  the  act,  though  he  do  not 
claim  it  so  soon  as  he  might.  ST.R.  5 

<).  Where  several  causes  are  conso- 
lidated, if  a  writ  of  error  bo  issued  in 
the  cause  tried  and  execution  taken 
out  for  want  of  buiriu  error  being  duly 
put  in,  execution  in  those  causes  is 
thereby  stayed  :  for  the  consolidatioii 
rule  only  relates  to  the  verdict. 

Ayhvin  v.  Favine.  2  N.  R.  430 

11.  Upon  the  death  of  the  attorney  in 
the  cause,  notice  must  be  given  to  tb« 
opposite  party  vf  the  appointment  of 
the  new  attorney,  before  he  can  pro- 
ceed in  the  cause. 

Rylandv.  Noahs.  1  W.  P.T.  342 

VII.  Ejectment. 

1.  The  clerk  of  the  rules  shall  keep  a 
book  for  entermg  rules  in  eject nveuts, 
containing  a  list  of  the  ejectments 
movcd»  the  number  of  the  entry,  the 
cotmty  and  the  names  of  tiio  parties; 
and  the  rule  for  judgment  shall  be 
drawu  up  and  taken  away  from  I  lie 
oflice  within  two  days  after  the  end  of 
the  term  in  which  the  ejectment  shall 
•be  moved. 
Reg.Gen.  (K.B.)  M.  31  G.  3.4  T.R.  I 
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I4  The  court  will  not  sH  mde  the  pro- 
ceediiigsiqejtcdnent  for  irregularity, 
b^cHii^c  tiie  notice  ut  the  foot  of  fh<* 
dec lar^ition  is  subscribed  in  the  name 
of  the  nominal  plaintiff,  instead  of  the 
caiual  ejector.  Hazlewood 

d.  Prke  v.  Thatcher.  3  T.  R,  35 1 

9.  A  declaration  in  eiertment  may  be 
served  on  the  wife  either  on  the  pre- 
mises or  at  the  hij>liand's  house  off  tbr 
premises.  Doe  d.  M<rriand^.  Baifliss, 
6  T.  R.  7  65 :  Doe  d,  Baddam  v.  Roe. 
2  B.  &  P.  55:  Gates  d.  CAattertanv. 
Cotes,  S.  P. 

4.  dr  semble  elsewhere :  if  it  be  shewn 
that  she  Jived  with  the  husbHnd,  anti 
admitted  that  he  bad  received  the  de- 
claratio  >. 

Jennif  d.  Preston  v.  Cutts.  I  N.R.  308 

5.  Service  of  a  declaration  in  ejec  tinent 
on  one  of  two  tenants,  was  held  by 
C.  P.  to  be  good  service  on  both. 
Doe  d,  Baily  v.  Roe.     1  B.  &  P.  365: 

6.  Aflidavit  of  service  made  by  a  person 
who  saw  the  declaration  served,  and 
heard  it  explained  to  the  tenant  in  pos- 
sesfioo  is  suthcieot.  Goodtitle  d 
Wankleu,  v.  Badtitle.     2  B.  &  P.  1 QO 

7.  Nailing  the  dt'clanition  on  the  barn- 
door of  the  premises,  in  which  barn  the 
tenant  had  occasionally  slept;  thert 
being  no  dwelling  house,  and  the  te> 
tiant  not  being  to  be  found  at  his  last 
placeof  abpde,  was  deemed  good  ser- 
vice. Fenn  d.Bucklev.  Roe.  1  N.R.  993 

8.  The  Court  of  C.  P.  refused  to  udnii< 
tlie  mere  acknowledgment  of  the  wift 
of  the  tenant  ui  possession,  that  she 
had  received  a  dechration,  to  hind  thi 
husband.  Goodiitie  d.Read  v. Badtitle. 

1  B.  &  P.  384 
9'  And  that  court  held  the  service  of  a 
declaration,  on  a  person  appointed  by 
Chancery  to  manage  an  estate  for  an 
infant,  to  be  insiiiHcient. 
GoodtUie  d.  Roberts  Sf  Ux.  v.  Badtitle, 

1  B.  &  P.  385 
JO.  A  service  before  the  essoin  day  on 
the  dunghter  (tlie  tenant  and  his  wife 
being  absent)  was  held  good  on  the 
iicknnwledgment  of  the  wife,  though 
it  <tid  not  appear  the  delivery  to  her 
by  her  daughter  was  before  the  essoin 
day.     Smith  d,   Stourton  v.  Hurst. 

1  H.  B.  644 
11.  In  e}ectmeut  against  several  tenants, 
the  name  of  each  was  prefi)ied  to  the 
notice  served  on  him;  and  held  that 
only  one  rule  was  necessary  on  motion 
for  judgment  Hgainst  the  casual  ejector. 
Roe  d.  JBuilUm  v.  Roe.    7  T.  R.  ^7  J 


12.  In  ejectment  for  a  forfeiture  of  a 
lease,  the  court  will  compel  the  plain? 
tiff  to  deliver  a  particular  of  the 
breaches  of  covenant,  on  which  he  in- 
tends to  rely. 

Doe  d.  Birch  v.  Phillips.  6  T.R.  597 

13.  The  lessor  of  the  plaintiff  in  eject- 
ment must  prove  the  defendant  in  pos- 
session of  the  premises  which  he  seeks 
to  recover,  although  the  defendant  has 
entered  into  the  general  consent-rule 
to  confess  lea^e,  en?ry,  and  ouster. 
Goodright  d.  Batch,  v.  Rich, 

7  T.  R.  327 

14.  If  a  declaration  in  ejectment  be 
served  on  a  tenant,  and  his  landlord 
be  admitted  to  defend,  the  plaintiff 
can  only  icccver  such  premises  as  the 
tenant  is  proved  to  be  in  possession  of* 
Fenn  d.  Blanchard  v.  Wood. 

1  B.&.P.  573 

15.  The  defendant  in  ejectment  is  enti- 
tled to  the  general  reply,  where  the 
plaint'ff,  claiming  by  descent,  proves 
his  pedigree  and  stops,  and  the  defend- 
ant sets  up  a  new  case  in  his  defence* 
whirh  is  answered  by  evidence  on  the 
part  of  the  plaintiff. 

Goodtitle  d.  Revett  v.   Braham, 
(trial  at  bar.)    4  T.  R.  497 

VIII.  Imparlance. 

1.  If  a  writ  be  returnable  the  last  day  of 
one  term,  and  the  defendant  do  no.t 
justify  bail  until  the  fourth  day  of  the 
next,  he  is  not  entitled  to  an  impar- 
lance to  the  third  term,  though  the 
plaintiff  do  not  deliver  a  declaration 
de  bene  esse  before  the  essoin  day  of 
the  second  term. 

Rolleston  v.  Scott.    5T.  R.  372 

2.  And  where,  in  such  case,  the  plaintiff 
declared  after  the  bail  had  justified, 
and  signed  judgment  in  the  same  term 
for  want  of  a  plea ;  the  court  held 
the  judgment  to  be  regular. 

Bailey  v.  Hantler.  2  B.  &  P.  1 26 

3.  But  if  the  writ  by  which  a  replevin  is 
removed  be  returnable  on  the  first  re- 
turn oHhe  term,  and  the  plaintiff  do 
not  declare  within  four  days  before 
the  end  of  that  term,  the  def**ndant  is 
entitled  to  an  imparlance,  though  he 
has  not  appeared  within  the  term. 
Thomson  v.  Jordan.      2  B.  iV  P.  137 

4.  When  the  defendant  removes  the 
cause  by  habeas  corpus  from  an  inferior 
court,  and  the  plamtiff  does  not  de- 
clare until  the  next  term,  the  defen- 
dant is  not  entitled  to  an  im|>ariaRce. 

Smith  v.  James.  6  T.  R.  762 
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%f  Tbe  (Slaintiff  having  added  the  sufd- 
titer  to  the  replication,  and  delivered 
the  issue  to  the  defendant,  Who  accepts 
it,  but  does  not  pay  tlie  issiie-niouey, 
judeinent  may  he  sighed  by  the  plain- 
tiff withokfi  giving  a  tiih  to  rejoin, 

Boone  v;  kj/re.  I  H.  fe.  !?54 

(,  ¥he  |>laihtiff  d«'es  not  waiVe  his  right 

of  signing  judglnebt  for  not  ))aying 

the  issu^-tnooejr  ^y  giving  notice   of 

trial  al^er  deiiianding  it. 

Jones  V.  BryanL  5  T.  H.  400 
9.  The  ^ourt  detennined  that  a  pauper 
plaintifir  yras  hot  entitled  to  the  issue- 
money  ;  and  that  if  he  sign  judgment 
because  tlife  defeiidakit  does  rtot  p&y  it, 
th^  i;ourt  will  ftet  aside  the  ji|dginent. 
Codron  v.  ffayman,  4  T.  K.  609 
A.  But  now  no  Judgment  shall  be  sighed 
ifor  non-payment  of  issue  money ;  but 
tiie  issue-money  sbtltl   remaih  to   l>e 
taxed  as  part  of  the  costs  in  the  cause. 
tieg.  Gen.K'  B.  und  C.  P.  tJ.  35  G. 3. 
^      6T.  R.218:  2H.  B.552 
$.  Atid  this  extends  to  all  ciise^. 

Puller  y.  Osborne.  6  1".  R.  477 
(J.  Th^  Court  it  C.  P.  therefore,  rtfuse«l 
to  alloifr  a  plaintiff  to  sign  judgment 
01)  tlie  refusal  of  tlie  defendaiit  to  pay 
for  half  the  paper  books  delkered  to 
the  judges  on  a  demurrer. 
Pulham  V.  Bagshaw.  1  B.  &  P.  ?92 
7»  If  aft^r  issue  joined  aud  nqtice  of  tridl 
giv^n;  the  plnintiff  enter  %.  suggestion 
on  the  roll,  atid  ^ign  breaclies  under 
Mat.  8  &  9  ^.  3.  c.  1  ] ,  he  cannot  de- 
liver the  sesoiid  issue  without  a  judge's 
order.  Ethtrseyv.  Jackson,  8T.  R.  255 
fe.  The  issue  must  be  entered  as  of  the 
term  whien  the  rule  of  reply  was  given 
and  the  similiter  joined,  and  not  as  of 
the  preceding  tertti  when  the  plea  was 
pleaded.  Hood  v.  Mitkr.  3  E.  R.  204 

%^  lrreguhrit^(u>h6i  shall  he^und how 

remedied)* 

K  plaintiff  may  soe  in  his  own  nkmh, 
%iritliout  an  attorney,  and  subscribe  the 
process  with  hi^  own  datne  as  attorney 
for  the  plaintiff)  iu  any  action,  which 
is  no  irregularityft 
La  Grueiit.  v.  Penny.  9  H.  B;  6OO 

A  plitiulin  may  sue  out  etetution  by 


t 


t- 


a  different  attorney,  from  the  attorney 
in  the  caUse^  without  an  order  jof 
court  for  changing  the  attorney. 
Tipping  Vi  Johnson:  2  B.  &  P;  d07 
4-  So  thedefenduM  in  tbt  origimil  action 
siiay  bring  a  writ  of  error  by  a  diUNsrent 
ntlninev  withoat  such  aa  onler. 

"paUhelor  v.  J^Hm.  7  T.  R.  33)^ 


%.  If  two  defendants  in  tr^fNiss  sme^ 
judgment  by  defnult,  and  the  plaintid^ 
fexecate  writs  of  inquiry  against  tlieni 
Separately,  and  lake  s^vetal  dama^et 
against  tlf^m;  it  is  irregulai': 
Miichellv,  MiUmnktfd.  6f  .fci  I99 

5.  And  if  the  plaint  ifr  enter  up  final  judg- 
ment with  those  ieveral  damages 
against  the  defendatfts,  it  is  errbneous. 

6T.R.  199 

6.  But  the  eotirt  will  permit  the  plaintiflT 
to  set  aiade  his  own  proceedings  l>efore 
final  judgmeut  on  payment  hf  costs. 

6T.  R.  I9J^ 
7:  If  a  plaintiff  tfttx  entering  up  judg^ 
nient  for  himself  upon  t^irt>  countSf 
discover  an  error  in  one  of  them,  h<! 
may  wave  his  judgment  on  ttmt  county 
and  enter  it  fdr  the  defrildantt 

Spicer  v.  Teasdais.  2  B.  ^  P.  4$ 
8.  Judgment  bydefitult  having  been  suf- 
fered in  an  action  on  a  bondi  the  plain-* 
tiff  entered  up  jodgment  for  the  pe- 
naltyi  togetlier  with  9L  \0s.  for  da- 
mages and  costs.  A  writ  of  enquiry 
having  be^n  executed^  damages  were 
assessed  Mt  UlSf.  IQs.  4rf.  and  costs 
40s%;  and  the  plaintiff  eiitered  up  ao^ 
other  judgihent  for  those  damages,  to* 
l^ether  with  31/.  6s,  9d.  for  costs ;  but 
afterwards  entered  a  rtmittitkr  on  the 
roll  fortheciHts;  heid^  that  th^  se- 
bond  judgment  was  erroneou«». 
Nankin  v.  Broomhtad,  3  B.  &  P.  607 

9-  It  is  irregular  to  rule  the  plaintiff  in 
error  th  assign  errors  before  the  expira- 
tion pf  the  rule  to  appear  to  the  scir4 
fatias,  James  v»  SUfpies^  (in  error.) 

6  T.  R.  367 

10.  If  the  defendant  in  error  from  C.  B$ 
to  B.  R*  give  an  eight-day  rule  ttf 
certify  the  record^  the  record  may  be 
certified  in  less  limCi  thbugh  the  rule 
aspire  in  vaetitibh  i  and  a  kcLfa.  quart 
ejKcutionem  non  having  been  issued 
iuimediateiy  n|ion  tlie  record  being 
certified  returnable  to  first  day  of  the 

'  following  tetni^  the  defendant  may 
serve  the  plallitiff  in  error  on  that  day 
with  a  rule  to  appear  to 'the  act.  fa., 
and  a  rule  to  as^gti  errors. 

Samhidgeir.  Housley.  2  T.  R.  17 

II;  It  is  irregular  to  hold  a  defendant  to 
bail  in  assumpsit,  and  then  to  declare 
in  trover. 
TMeringi&m^.Goidtng.   fT^A-to 

12.  An  omission  in  the  ae  efacm  part  of 
the  writ  of  the  sum  for  rvhith  the  de- 
fendant i^  arreeted  oq  bailable  process 
is  irpregulars  and  ha  caitnot  be  holden 
ta  special  bail  4herti»n» 

Dnviton  v.  /W.  $  &  ft.  304 
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is.  tf  hdefenclaiit  he  served  with  P^ 
tess  by  a  wrong  christian  name,  and 
lifterwards  the  plaintiff  enter  an  ap- 
Jiearance  for  him  and  -  8<!rve  him  With 
notice  bf  declaration  by  hvi  right 
flame,  and  proceed  to  judgment  dnd 
titecution,  the  court  will  not  set  aside 
the  proceeding  for  irregularity  merely 
on  the  ground  that  the  defendant 
neter  appeared^  because  he  Ought  to 
have  pleaded  such  misifomer  in  abate- 
ment. But  he  was  afterwards  let  in 
to  defend  ou  payment  <»f  costs,  and 
swearing  16  a  mistake  of  the  practice 
Hud  to  merits. 

Oakfeg  q.  t.  V.  Oileat  3  EiR.  l67| 

tik  if  a  deleddaut  be  served  with  a  writ 
hy  a  Wroiig  christian  name  of  W., 
and  do  not  ap|)ear  to  tt^  the  plaintift 
cannot  file  common  bail  for  him  in 
his  right  name  of  E.  sued  by  the  name 
vf  IF.,  n6r  declare  against  him  de  bene 
•esse  in  that  form:  and  the  proceed- 
ings were  set  aside  for  irr<'gMlarity, 
after  interlocutory  Judgment  signed 
for  want  of  a  plea. 

Bring  V.  Dickenson.  1 1  £.  tl;  295 

15.  Defendant  was  served  with  a  writ 
styling  him  "  John/'  he  did  not  a)»- 
pear  but  plaiutif  entered  a  common 
appearance  for  liimi  and  declared 
against  him  conditionally  by  \ht  name 
of  **  William,  sued  by  the  name  of 
John,"  held  irrc<rn1ar. 
Greensladev,  Rotheroe.   5N.  R.  132 

1^.  If  plaintiff  take  an  assignment  of  the 

bail  bond  while  the  cause  is  pending, 

his  proceeding  upon  it  after  the  cause 

is  out  of  toiirt  is  not  an  irregularity. 

Pigdtt  V.  Trustt,.  3  B.  &  P.  22 1 

17*  If  the  plaintiff  sue  the  defendant  by 
a  wrong  christian  name,  and  the  de- 
fendant appear  by  his  fight  name,  the 
plaintiff  may  declsire  against  him  by 
such  right  name. 

JOoev.  Butcher.  3  T.  R.  6\  1 

18.  SeciJts,  if  the  plaintiff  file  common 
bail  for  him  aeconding  to  the  statute 
by  his  right  name.  3  T.  R.  61 1 

i^.  Defendant  being  ^rr^ted  by  the 
name  of  F.  H.,  pot  in  bait  by  the 
name  of  5.  ff. :  plaintiff  then  declared 
tiius:  **  S.  H,  arrested  by  the  name 
t>f  F.  H.,  was  attached  tt>  answer, 
i&c."  defendant  without  craving  oyer, 
pleaded  in  abatement  of  the  writ  that 
liis  name  was  S.  H, ;  plaintiff  having 
treated  tfaia  plea  as  a  nullity,  and 
aigned  judgment  atecordmgly,tbe  court 
Infused  to  set  it  a^ide, 
Murray  y.  Huhhart.    IB.  <!kP.645. 


20.  Arrest  l>v  the  Mlrae  o^  Wedok  t  de« 
claration  ae  bene  esse  against  '  Wiuim, 
sue  by  the  name  of  Weston;  held  re- 
gular by  C.  P. 

Summers  v.  WiU&ii.  i  B.  &  P.  lOJ 

21.  tf-  the  latitat  be  sued  out  against 
the  defendant  by  one  christian  name 
and  the  alias  by  another,  and  the 
plaitttiffaferwards  proceed,  the  court 
will  set  aside  the  proceedings  fir  irre** 
gularity.  Cifrbet  v.  Bates.  3  T.  R.  (>6(i 

22.  After  a  writ  sued  out,  abd  common 
bail  filed^  against  a  defendant  by  thc» 
name  of  J.,  it  is  irre^^olar  for  the 
plaintiff  to  declare  against  him  by  the 
name  of  R.,  sued  by  the  name  of  J. 
(he  not  having  then  appeared;i  and 
the  defendant  may  set  aside  the  pro* 
ceedings  before  plea. 

Detamhf  v.  CanntnL    1 0  E.  R.  32S 
?3.  So  if  the  defendant's  name  be  pro- 
perly inserted  in  the  copy  of  the  pro* 
cess  served,  but  a  quite  different  namd 
in  the  notice  at  the  foot  thereof. 

Janes  v.  Armtftage.   2  B.  &  P.  3* 
24.  The  defendant  must  take  advantage 
of   an  irregularity  in  the  writ  before 
appearance. 

Fox  Sf  al.  v.  Moneif.    1  B.  &  P.  250 


25.  Taking  oat  a  summons  before  a 
judge,  to  stay  proceedings  on  the  bail 
bond  is  a  w»iver  of  an  irregitlarity  iii 
the  notice  of  the  dedaratiod. 

1  B.  &  P.  842 
(And  see  ante  V.) 

26.  Where  judgment  has  gone  by  default 
on  a  promissory  note,  no  irregi^larity 
previous  to  the  judgment  can  be  shewn 
as  cause  against  referring  the  note  to, 
the  prothonotaiy. 

Pelt  V;  Brown.    1  B.  &  P.  309 

9,7 •  If  an  action  be  brought  on  a  judg* 
inenty  which  is  irregular,  the  whole 
proceedings  may  be  set  a&ide  in  one 
rule.  Barlow  v.  Kaye.  4  T.R*  63S 
(Andsee^mff  III.) 

28.  The  plaintiff  must  give  notice  of  his 
having  abandoned  a  former  ccmmitfi* 
lier,  which  is  erroneous,  brforc  he  enters 
a  second,  rectifying  the  mistHke. 

Topping  V.  Ryan.    1  T  R.  227 

29-  A  discontinuance  is  cured  by  the 
appearance  of  the  party  by  stat.  3 
//TS.  c,  SO.,  in  penal  asWil  as  civil 
actions. 
Humble  v.  Bland  (in  error)  6T.R.255 

30.  Serving  a  rule  to  discontinue  does 
not  of  itself  discontinue  an  action ; 
there  must  be  an  appointment  to  tax 
the  costs. 
Whitnwrev.WUliams.  6T.R.765 
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3K  tlunigll  jiidgmcB^  has  been  irregu^ 
larty  sigucd  without  fituig  coron¥>n 
bail  for  the  def^udaat  accocding  to 
the  statute,  nntil  after  the  succec<liii^ 

:  term  after'  the  writ  was  returnable, 
aB<l  after  the  judgoieot  itself  has  been 
entered  up,  yet  the  defendant  havinsi: 
given  a  cognovit  is  estopped  from  ob 
jecting  to  the  irregularity,  if  before 
the  time  of  innkin;^  the  obji  ction  the 
plaintiff  ha^  filedconinion  bail  nunc  pro 
tunc.   Davis  v.  Hughes.  7  T.  R.  206 

d2.  If  a  rule  to  set  aside  proceedings  for 
irregularity  with  costs  be  discLaiged, 
it  must  be  understood  that  the  rule  i« 
discharged  with  costs.  Res^.  Gem.  (K. 
B.)  M.  37  G.  3.  ^7  T.  R.  8i? 

Z3,  All  double  pleas  masl  be  tiled,  and 
not  merely  delivered  to  the  plaintUi's 
attorney;  thoupih  two  pleas  bf  plead- 
ed, which  separately  need  only  have 
been  delivered. 

Harrison  v.  Franco,    2  E.  R.  5^5 

54.  The  rule  that  fin.il  .judgtiient  cannot 

*  be  signed  till  ftuir  days  after  the  re- 
turn of  the  habeas  corpora  jnra forum 
does  not  extend  to  the  case  where  the 
term  closes  before  the  four  days  art- 
expired.   Thomas  v.  JVard.  2B.&P.3.9  J 

55.  Bailable  proctrss  agaio*»t  two,  decla- 
ration against  one  only,  the  Court  set 
aside  the  di'claration  for  irregularity, 
though  it  bad  iRen  tukeu  out  of  thf 
office  by  him  against  whom  it  was  filed. 

Chapman  y.  Eland.   2  N.  R.  8 . 
Z6.  A  fesiahun  capias,  having  been  made 

•  leturoable  on  a  day  certain  in-^tead  of 
a  gtoeral  return  day  was  held  irregu- 
lar.        Inman  v.  Huish.   2  N.  ll.  ]  .33 

57*  Ifplaintiflf  take  a  plea  out  of  the  of. 
fice  and  keep  it,  he  waives  any  objec- 
tion to  the  plea  on  the  ground  of  its 
baviiig  been  pbaded  by  a  new  atior* 
oey,  without  any  order  to  change  the 

'    attorney. 

Margerem  v.  MakUwaine.   2  li  .R.509 

58.  A  bill  luay   be  filed  to  warrant  a 
judgment    after  the  want  of  bill  has 
been  assigned  an  error. 
Frcneh  v.  Cook,  in  error.  I  W.P.T.  1 26 

XI.  Judgment  of  Nonpros,  and  Nolle 
Prosequi  bif  Plaintiff. 

1.  The  Stat.  13  Cor.  2.  tt.2.f.2.  enabling 
a  defendant  to  sign  judgment  of  von- 
jtrrof  for  want  of  a  deejamtion  iu  due 
lime,  extends  to  all  oases.    7T.R.26 

2.  The  pbiint  in  replevin  beiiig  removed 
by  the  defendant  inti^  the  Court  of 
C  P.  by  re.  fa.  h.  whirli  is  file4  on 
the  appeanmoe  dajr  of  Ihe  rc^tiitn^  and 


a  rule  to  declare  being  given,  h^nmf 
sign  judgment  of  Hon  pros  for  want  of 
declaring  without  denianditig  a  decla- 
ration.   Jaases  v.  Mood^.  l  H.B.29I 

3.  Ttie  defendant  b  bound  to  search  in 
the  otiice,  whether  the  plaintiff  has 
brought  in  the  issue-roll  on  tbe  same 
day  that  he  signs  judgment  of  npn- 
pros,  even  though  he  may  have  search* 
ed  on  another  day  ou  the  expiration  of 
the  rule  to  bring  in  the  roll. 

Minus \. Baxter.    I  T.R.I 6 

4.  If  plaintiff  declare  against  one  of  two 
defendants  named  iu  his  writ,  and  does 
not  proceed  against  the  other,  the  lat- 
ter may  sign  judgment  of  nonpros  \m* 
mediitely.     Roe  y.  Cock.  2T.  R.257 

5.  So  if  plaintiff  serve  notice  of  declara* 
tion,  or  take  out  a  rule  for  time  to  de« 
clare  against  one  only,  without  procee* 
ding  against  the  other.       2  T.  R.  237 

6.  Where  a  plaintiff  does  not  declare, 
afier  having  obtained  tiuie,  tbe  de« 
fendartt  may  si^n  judgment  of  nonpros 
uilhout  giving  a  rule  to  declare. 

Tmcersv.PowelSfUx.    III.B.  87 

7.  And  wherever  it  can  appear  that  the 
action  is  not  joint,  judgment  of  a^* 
pros  may  be  signed  by  all  or  any  of 
the  defendants.        Butler  v.  Upton^ 

IJ.  IS  G.  3.  2  T.  R.  259,  ». 
S.  Where  the  cause  of  demurrer  to  a 
declaration  whs  that  the  counts  \xeTt 
improperly  joined,  tbe  Court  of  C.  P. 
held  that  the  plaintiff  could  not  enter 
a  nolle  prosequi  as  to  some,  and  leave 
the  others  remaining.  Rose  et  Ux.  v. 
Bowler  ^al.    1  H.B.  108 

9.  So  aAer  demurrer  to  a  declaration  of 
two  counts  against  two  defendants, 
be4-ause  one  of  tliem  was  not  nam^ 
in  the  last  count,  the  Court  of  K*  B. 
held  that  the  plaintiff  could  not  enter 
a  npl.pros.  on  that  count,  and  proceed 
on  the  other. 

Drummandw.Dorant.   4T.R.3£o 

10.  The  Court  of  C  P.  will  not  allow 
a  defendant  to  strike  out  the  entry  of 
a  judgment  of  nolle  prosequi  entered 
by  the  plaintiff,  as  to  one  of  the 
counts  of  his  declaration  aAer  it  had 
been  demurred  to.  Nor  will  it,  in  that 
stage  of  tlie  proceedings,  deteruiine  a 
question  of  costs  respecti/ig  such  a 
count. Milliken  v.  Fox  Sf  a/.  1 B  &P.  1 57 

XI.  Semb*  That  judgment  091  a  general 
demurrer  to  a  plea  in  bar,  the  matter 
of  which,  even  if  well  pkadcd,  would 
be  no  defence  to  the  action,  in  to  be 
ccmsidered  as  a  judgment  by  de» 
faidt.  2  U.  B.  523 
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XIL  Judgment  of  Nanmii. 

1.  A  plaintiff  cannot  be  nonsuited  with 
out  his  eoment  ufter  he  has  appeared. 
Watkina  vTTtAcers,    2T.  R.  273 

2*  If  one  of  two  defendants  suffer  judg- 
ment by  default,  and  the  other  go  U- 
trial,  the  plaintiff  cannot  be  nonsuitec 
as  to  him,  but  such  defendant  must 
have' a  verdict  if  the  plaintiff  fail  tc 
make  out'  his  case. 

Hannay  V.Smith.    3T.  R.6f)C 

d.  Plaintiff  cannot  sign  judgment  for' thi 

defendant's  refusing  to  pay   4£f.  for 

the    warrant  of   attorney    when  the 

copy  of  the  declaration  is  delivered  to 

'     him.        Oneah V.Price.  4T.R.  37C 

4*  If  a  record  be  ever  so  erroneous,  tht- 
plaintiff,  who  has  made  default  by 
sufferings  nonsuit,  can  never  have. a 
judgment  afterwards  in  his  favour. 

4T.R.'436 

5*  It  seems  that  undertaking  by  a  rule 
of  Court  to  give  material  evidence  in 
the  county  o{  A.  in  order  to  fix  the 
vtnue  there,  does  not  imply  a  consent 
to  be  nonsuited  if  the  parly  fail.  * 

2T.  R.  281 

fi.  If  the  plaintiff,  an  attorney,  by  at- 
tachment of  privilege  sue  a  defendant 
resident  in  Walea  for  words  spoken 
there,  and  lay  the  Teuue  in  the  Wdch 
county  (in  order  that  the  cause  may 
be  tried  in  the  next  English  county), 
and  the  judge  at  the  trial  certify  tl^at 
the  defendant  was  resident  in  Wahi, 
&c.,  that  fact  thus  certified  may  be 
au^ested  on  the  judgment-roll  in  or- 
der to  entitle  the  defendant  to  enter 
judgmeat  of  nonsuit  under  stat.  13  G. 
S.c.  5 1 .         Emomv Jones.  6 T.R. 500 

7.  Aa  action  of  covenant  for  not  levy- 
ing a  fine  is  a  personal  action  withio 
the  meaning  of  the  ISG.S.  c.  51.  §  1. 
which  empowers  the  judge  to  certify 
the  defendant's  residence  in  Wales,  if 
the  verdict  be  under  10/.  in  order  that 
A  nonsuit  may  be  entered. 

Davis  v.  Janes.    1  N.  R.  267 

^.  Although  notice  has  been  given  of  a 
motion  for  judgmeut  as  in  case  of  a 
nonsuit  for  not  proceeding  to  trial  in 
due  time  after  issue  joined,  on  which 
the  plaintiff  enters  into  a  peremptory 
undertaking  to  try,  yet  n^fice  must  also 
It  given  (under  J 4  G.  2.  c.  170  ^ 
the  like  motion  for  not  proceeding  to 
trial  in  purs^uanre  of  the  undef taking. 
Gooch  V.  Pearson.    1  H.  B.  527 

9..  An  affidavit  of  excuse,  however  slight^ 
for  not  proceeding  to  trial,  is  suthcient 
to  discharge  ^  rul^  lor  Jndgiueiiil  jb  av 


caae  of  a  nonsuit,  in  a  qui  tarn,  as  wdl 

as  any  other  action. 

Stmiev.  Farey.    1  E.  R.  554 

10.  The  Court  of  C.  P.  laid  down  as  a 
rule,  that  a  peremptory  undertakii^ 
to  try,  should  of  itself  be  sufficient  to 
induce  the  Court  to  refuse  a  rule  for 
judgfuent  as  in  case  of  a  nonsuit  for 
HOt  proceeding  to  trial,  on  a  first  de^ 
fault.      Mallei  v.  Hiiion.  2  H.  B.  1 19 

{ 1.  Tlie  defendant  in  C.  P.  may  rule  the 
plaintiff  to  enter  the  issue,  aild  move 
for  judgment  as  in  case  of  a  nonsuit 
in  the  same  terra. 
Ptetersv.Throemarton.  I  B.&P.SSr 

iC.  Where  plaintiff  withdraws  his  record 
after  eniering  it  for  trial,  the  defen- 
dant may  have  jndgmenty  as  in  case  qf 
a  nonsuit. 

Burton  v.Hmrison.   1B.R.S46 

13.  After  judgment  for  the  deft-ndant 
on  demurrers  to  certain  special  pleas, 
there  may  be  judgment  of  nonsuit 
against  the  plaintiff  for  not  proceeding 
to  trial  upon  otlier  general  pleas  on 
which  issues  were  joined. 

Paxton  V.  Poph/im.    3  0  £.  R.  S66 

14.  Costs  for  not  proceeding  to  trial  and 
judgment,  as  in  case  of  a  nouauit,  may 
both  be  moved  for  in  the  same  term. 

Dorant  v.  Rouvelet  alias  Romnej/. 

gN.R.  247 

15.  If  plaintiff  give  notice  of  trial  for 
the  sittings  in  the  term  in  which  issu^ 
is  joined,  and  do  not  proceed  to  triaj 
accordingly,  the  defendant  may  mov/» 
for  judgment  as  in  case  of  a  ponsi^it 
in  the  succeeding  term. 

Hayv.  Howell  et  al.  2  N.  R.  397 

16.  Where  a  nonsuit  is  set  aside  upon 
payment  of  costs,  such  payment  is 
made  a  condition  precedent  to  the 
setting  aside  the  nonsuit ;  and  without 
it  the  plaintiff  cannot  pi-oceed  to 
another  trial. 

'  Nichols  V.  Boy  on.  13  E.  R.  1 89 
17*  The  Court  of  C.  P.  will  not  set  aside 
a  nonsuit^  on  the  ground  that  the  case 
oi^ht  to  have  l>een  submitted  to  the 
jury,  unless  this  was  desired  on  the 
part  of  the  plaintiff  at  the  trial  of  the 
cause.  Kindred  v.  Bago.  I  W.P.T.  1 0 
18.  If  a  defendant  dies  pending  tjtie  ar- 
gument on  a  point  reserved,  on  whi.ch 
judgment  of  nonsuit  is  afterwards 
given,  his  representatives  are  entitled^ 
upon  application  to  the  Court,  to  en* 
ter  up  the  judgment  of  the  term  neat 
after  the  trial,  that  they  may  get  the 
cohts  of  the  nonsuit. 
T(mlmi»  V.  4ndersim.  1  W.  P.  T.  385 
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XIII.  At  to  Appearance;  and  JudgmaU 
for  Non-appearance, 

(Aori^ee/McfXIVO 

)•  Tbe  general  rule  respiting  ligoing 
judgments  for  Don-appearance  is^  that 
vhere  by  the  writ  each  party  has  a 
day  in  Cpurt,  aud  the  defendant  may 
be  d^muififd  by  not  appearing,  he 
nay  appear  and  demand  the  plaintiff, 
and  if  the  pUintiff  does  not  appear, 
the  defentlant  is  entitled  to  sign  judg- 
ment, and  to  have  bis  costs ;  and  this 
even  though  the  writ  be  not  r<etutned, 
^s  uppn  a  capias^  exigent^  or  dutringas. 
Damee  v.  Juncf>    1 T.  R.  37  3 

9.  Where  plaintiff  files  icommon  bail  f«>r 
the  defepd^nt  jpn  luiy  day  between  the 
2d  and  6th  NotfenAer^  and  he  is  in 
ot^er  respects  entitled  to  sign  judg- 
ment, it  is  signed  as  on  the  dwf  pre- 
ceding tbe  essoin  day  of  Michaebna$ 
term.      Wansey  y.  Moore.  5T-R«65 

S.  The  return  day  of  a  clansmn  fregit 
nnd  tbe  quarto  die  poet,  are  both  reck- 
oned inclusively.  Tliere  is  no  differ- 
ence whether  the  retuni  day  be  on  a 
Sunday  or  any  other  day ;  if  it  is  on 
a  Sunriay  the  plaintiff  must  appear  on 
Wednesday.     Fanow.Coken.  IH.B.9 

f  •  Tbie  notice   to  appear  annexed  to 

^common  process  must  contain  the  name 

of  the  defendant  on  whom  it  is  seired. 

IKor^fNirn  V.  Plank.   I  H.  B.  100 

5.  It  is  in  the  disc^tion  of  the  Court,  to 
put  a  defendant  under  terms  who 
moves  to  have  the  issues  levied  under 
several  distringases  restored  to  him  on 
}iIb  appearance,  according  to  ip  G.  3. 
/(•  50.  §  4. 

Casaletv.  Dubois,    IB.&P.8I 

6.  Defendant,  before  the  action  coin- 
pei^ced,  i|uitted  the  kingdom,  leaving 
another  in  possession  of  his  house  and 
goods ;  plaintiff  having  served  a  sum- 
mons to  appearat  the  house,  dbtrained 
the  goods  to  compfd  an  appearaqce : 
and  hel<)  regular. 

Staina  Sf  al.  (Skerif  of  Middleeex) 

y.Johann^.  iB.&P.  200 

7*  A  defendant  cannot  demand  a  b^l  of 

particulars  till  after  appearance. 

Kitchm  V.  Blanchard.  1  B.  &  P.  378 

^.  If  a  defendant  accepjt  a  d<^laration, 
and  act  as  if  an  appearance  has  been 
.entered  for  him^  the  Cou^t  wil)  not 
afienrards  pierimt  him  to  set  aside  a 
judgment  for  want  of  ^  |pf>peai:anc<' 
^vjng  been  entered. 

ftam^fSiraian,  l^.R,S09' 


9.  Where  procisedings  are  by  original^ 
plaintiff  in  error  cannot  be  ruled  ^ 
appear  before  the  quarto  die  poft  of 
the  return  dny  ot  the  alias  scire  faeiaSf 
where  inkil  had  been  returned. 

Sharp  V.  Clark,  1;)  E.  R.291 

XIV.  Judgment /or  Want  of  piea. 

).  On  all  process  returnable  hi  C.  Pf 
the  last  return  of  any  term,  if  piaiptiff 
declares  in  London  or  Middlesex,  and 
defendfuit  lives  withiu  t^venty  miles  of 
LondoUf  defendant  shall  plead  within 
fonr  days  after  declaration  filed  or  de« 
livered  with  notice  tp  plead,  yrithoiit 
any  imparlance :  provide  d^d^ratioii 
is  filed,  SfCf  on  ii\e  return-day  or  tlpe 
day  after, -or  if  the  retunMlay  is  a 
Saturday,  on  th(£  Monday  (bllowiog. 
— Ill  the  country  eight  days  lire  giveQ 
to  plead  in  like  mnnner.  Reg.  Gen^ 
C.  P.  H.  35  G.  3.    2  H.  B.  5^2 

2.  Judgment  may  be  spgnied  fpr  want  of 
a  plea  at  any  time  after  Iw^nty-^ur 
hovrs  from  the  time  of  the  plea  de- 
manded. 

Ifychev.Burgoyne.    lT.R.454 

3.  But  plaintiff  cannot  sign  judgment 
for  want  of  a  ple^  till  t)^  expiration 
of  twenty  four  hours  after  demand  of 
a  plea,  ^nfaether  the  time  for  pleading 
be  or  be  not  expired  when  sj^cl^  dje? 
inand  i9  made. 

Bowles  \.  pdwards.   4T.ILII8 

4.  If  the  defend.ant  however  snlier  ptainr 
tiff  to  file  cofnnu>tt  bail  for  him  under 
the  statute,  the  latter  iiwy,  upon  the 
expiration  of  the  ni|le  to  plead,  sign 
judgment  for  want  of  "a  plea,  without 
any  demand  of  plea. 

Palk  V.  Pendl^  8  T.  R.  465 
Narthv.  Lambert.  2  p.  A:  ]^.  21« 

5.  Aliter,  where  tbje  defendant  enters  ai| 
ap|>ear^ce,  though  he  does  not  ta^LC 
the  declaration  out  ojf  the  office. 

JVAite  y^Dent.  1  B.  *  P.  34| 

6m  So  no  demand  of  a  plea  is  necessary, 

after  a  judge's  order  for  time  to  pleads 

Pearson  v.  lieywdds.  4  £.  R.  571 

7,  Sianie  point,  in  C.  P.  Baker  v.  If  all, 

IW.P.T.53? 

8.  |f  a  deplanilion  he  indorsed  '*  to  plead 
in  »^— /'  i^  must  h^  understood  to 
mean  within  the  ;ao.mber  of  days  alf 

'    Lowed  by  the  rules  of  the  rourtl 
Hifferma^  v.  Langel/e.  2  B.  &  P,  36$ 

9*  If  IP  deplaratiou  be  deli;i'ercH^  indorsed 
fs  delivered  conditioi^ally,"  a  lule  tp 
plead  given,  and  a  /leniand  of-  pl^ 
served,  and  judgment  be  signed  for 
want  9f  aplw,  the  Court  wjM  iVJ  * 
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aside  as  irregular,  there  being  uo  no- 

'     tice  to  plead. 

Btaih  V.  Host.  2  N.  R.  ^'23 

10.  If  defendant,  being  under  an  order 
to  plead  issuabiy,  plead  several  pleas, 
one  of  which  is  not  issuable,  the  plain- 
tiif  may  sign  judgment  as  for  want  of 
a  plea,  though  the  others  J)e  issuable 
pleas ;  for  the  plea  which  was  plraded 
lA- disobedience  to  the  order  vitiated 
all  the  others. 

Waterjall  v.  CMlode.    3  T.  R.  305 

il.  Where  a  defendant,  under  an  order 
of  plea  issuabiy,  puts  in  a  sham  de- 
murrer to  sonic  of  the  counts  in  the 
declaration,  and  plead  issuabiy  as  to 
the  rest,  the  plaintiff  may  consider  tlie 
vhnlc  as  a  nullity,  and  sign  judgment 
as  for  want  of  a  plea. 

Cuming;  v.  SharlantL    1  E.  R.  411 

i  2.  Where  a  defendant,  when  under  an 
order  to  plead  issuable,  put  in  a  plea, 
thfiugli  informal^  which  went  to  the 
substance  of  the  action,  the  Court 
held  that  the  plaint  id*  could  not  sign 
judgment,  as  for  want  of  a  plea. 

Tkelltisan  v.  Smith.    5  T.  R.  15? 

IS.  Not  guilty  pleaded  to  an  action  of 
debt  on  a  p^nal  statute  is  not  such  a 
nullity  as  warrants  judgmoift  to  be 
signed  for  want  of  a  plea. 

Coppin  a.  f .  v.  Cmter,    1  T.  I? .  46;' 

J 4.  If  a  declaration  in  debt  df-niand 
2,000/.  and  contain  several  counts. 
each  of  which  states  a  debt  of  ^24/. 
7s,  4jd.  and  the  defendant  plead 
, thereto,  that  he  does  not  owe  the  Said 
sum  of  1Q4L  JB.  4^f/.,  the  plaintitT 
may  sign  judglnenl  for  want  of  a  plea. 
Macdonnellv.MacdonneH,  3B.A:Pl74 

15.  The  plea  of  solvit  ad  diem  should  be 
delivered,  and  ought  not  to  be  enter- 
ed in  the  general  issue  book. 

Lockhart  v.  Mackreih.  5  T.  R.  C)6l 

16.  But  if  the  defendant,  who  is  entitled 
to  an  imparlance,  do  enter  such  a 
plea  ill  the  general  issue  book  before 
the  plaintifi*  is  entitled  to  a  plea,  it 
operates  as  a  waiver  of  the  imparlance, 
and  enables  the  plaintiff  to  sign  judg- 
ment as  for  want  of  a  plea.  5  T.R.  66 1 

17*  A  plaintiff  having  tendered  an  issue 
to  a  plea,  and  demanded  a  rejoinder, 
ivhere  the  defendant  was  under  terms 
to  rejoin  gx^^^^t  ^nd  signed  jndgment 
for  want  of  a  rejoinder  ;  the  Court 
held  the  judgment  regular;  but  set  it 
aside  without  costs,  because  the  plain- 
tiff might  have  added  the  similiter 
Jiimself. 

fVjff  y.  Fisher.     3  B.  &  P.  443 


18.  If  defendant  do  not  rejoin,  the  plain- 
litrmay  strike  out  the  previous  plead- 
ings Atid  enter  judgment  as  for  want 
of  a  plea .  Ft  trie  v.  Fiizroy*  5T.R .  1 53 

19.  If  a  plea  be  filed  tiefore  the  bail  are 
perfected,  it  is  a  nullity,  and  does  not 
become  a  good  plea  by  perfecting  the 
bail  afterwards. 

Venn  v.  Calvert.    4  T.  R.  578 

20.  The  irregularity  of  giving  a  rule  to 
plrad  before  the  delivery  of  the  decla« 
ration,  is  waived  by  putting  in  any 
plea,  though  a  uullity:  but  such  in« 
operative  plea  having  been  put  in  with- 
out authority,  by  a  new  attorney  fof 
the  di'fendant,  without  any  order  to 
change  the  attorney,  tlie  judgment 
which  had  been  signed  as  for  want  of 
a  plea  was  set  aside. 

Peny  v.  Fisher.    6  £.  R.  549 

21.  If  ad  appearance  be  entered  in  the 
name  of  an  agent  to  the  attorney  fur 
the  defendant,  and  the  plea  be  deli- 
vered in  the  name  of  the  attorney,  and 
the  plaintiff  thereupon  enter  up  judg- 
ment for  want  of  a  plefl,  the  Court  wilt 
set  aside  that  ju<lgment  for  irregula-* 
ritv.  Buckler  V.  Rawlins.  3B.&P.111 

2Q.  If  after  the  time  for  pleading  is  out^ 
but  before  judgment  signed  by  the 
defendant,  the  Court,  on  his  applica-* 
tion,  stay  proceedings  till  the  plaintiff 
give  security  for  costs,  to  be  approved 
by  the  prothonotary,  the  plaintiff^ 
though  he  give  security  instanterg 
which  is  accepted  by  the  defendant,  is 
not  at  liberty  to  sign  judgment  befoee 
the  opening  of  the  oftice  oq  the  next 
morning. 
Decker  v.  Thompson.   3  B.  &  P.  3 1  g 

?3.  The  plaintiff  is  not  bmmd  to  notice 
an  order  for  lime  to  plead  obtained  by 
the  defendant,  if  it  t)e  not  drawn  up 
and  served ;  but  may  sign  judgment  as 
for  want  of  a  plea  after  the  time  wiieii 
the  defendant  would  have  been  bound 
to  plead  if  no  such  order  hnd  been 
made.  Sedgcwickv.Allerton.7E,R,54^ 

24.  Wlicre  a  sham  pica  was  pleaded  of 
judgments  recovered  in  the  Court  of 
Pie-poudre  in  Bartholomew  fair,  in 
terms  palpably  fictitious  and  out  of 
the  regular  course,  the  Court  repro- 
bated the  practice,  and  suffered  the 
plaintiff  to  sign  interlocutory  judg- 
ment as  for  want  of  a  plea,  and  made 
the  defendant's  attorney  pay  all  the 
costs  occasioned  by  the  plea,  and  the 
costs  of  the  rule  for  correcting  the 
proceedings. 

BUwitt  V.  Marsden.    10  E.  R.  237 
3  F 
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25.  Trespass  against  B.»  C.  aniltl>.  for 
turning  A.  out  of  his  house,  and 
keeping  the  house  and  goods  from 
him;  plea,  that  A.  had  nothing  in 
the  said  house  and  goods  but  "  joint- 
ly and  undivideiily  with  D."  Judg- 
ment signed  for  want  of  a  plea,  and 
held  right*. 
H&pgood  V.Wright  If  al.  2N.R.188 

25.  Plainiiff  is  not  entitled  to  8%n  judg- 
ment for  want  of  a  plea  till  the  expi- 
ration of  twenty-four  hours  after  the 
delivery  of  a  bill  of  particulars^  though 
the  time  for  pleading  be  out,  and  a 
demand  of  a  pleagiven,  above  twenty- 
four  hours  before  that  time.. 

Ramseyyr.Reay{Li.)  2N.  R.S6l 

XV.  Judgment  Criminal. 

1.  Where  a  defendant  is  brought  np  for 
sentence  on  any  indictment  or  inform- 
ation,  after  verdict,  the  defendant's 
affidavits  shall  be  first  read,  and  then 
those  for  the  prosecution ;  after  which 
the  defendant's  counsel  shall  be  heard, 
and  lastly  the  counsel  for  the  prosecu- 
tion. R.y.BufU9,Reg.  Gen.M.  29  G.  3 

2T.R.683 

2.  Where  a  defendant  is  brought  up  for 
sentence  after  judgmetd  in  default,  the 
prosecutors  affidavitsshall  be  first  read, 
tiien  the  defendant's ;  after  which  the 
counsel  for  the  prosecution  shall  be 
heard,  and  lastly  the  defendant's  conn- 
seU  2  T.  R.  689 

d.  But  if  no  affidavits  be  produced,  the 
defendant  s  counsel  shall  be  heard  first, 
and  then  the  counsel  for  the  prosecu- 
tion. 2T.R.683 

4*  After  conviction  on  a  criminal  infor- 
mation, to  which  objections  were  taken, 
the  defendant  must  stand  committed 
pending  the  consideration  of  the  judg- 
ment, unless  the  pros^utor  expressly 
consent  to  his  standing  out  on  bail. 
li.  V.  Waddington.    1  £.  R.  159 

5.  After  judgment  on  the  defendant  for 
a  libel,  the  Court  refused  to  make  an 
order  on  the  prosecutor  to  deposit  the 
original  libellous  papers  with  the  offi- 
cers of  the  Court. 

6.  Besides  the  common  four-day  rule  on 
a  defendant  in  misdemeanor  to  join  in 
demurrer  to  his  plea,  there  must  be  a 
peremptory  rule,  giving  him  a  certain 
day  in  the  discretion  of  the  Court, 
without  which  judgment  cannot  be 
signed  a^in^t  him. 

/i.v.  The  Han.  R.  Joknscm.  6  E.R.383 


XVI.  Oyfr. 

1.  Oyer  of  a  record  is  never  granted. 

IT.R.  149 

2.  As  the  practice  of  the  Court  of  K.  B. 
is  not  to  grant  oyer  of  an  original 
writ;  and  yet  a  plra  in  abatement  for 
want  of  an  addition  to  a  defendanr, 
in  such  writ  is  bad  without  oyer:  the 
effect  is  to  prevent  such  plea  from  be- 
ing pleaded,  and  therefore  if  pleaded 
the  Court  will  quash  it. 

Deekans  V.  Head.   7E.R.385 


3.  The  party  who 
deed,  is  allowed 
pose,  exclusive 
it  18  demanded. 

Page 

4.  The  defendant 
days  to  plead, 
as  he  had  when 


is  to  give  oyer  of  a 
two  days  for  that  pur- 
of  the  day  on  which 

V.  JDtmiie.    2  T.  R.  7 

has  at  many  pleading 
after  oyer  is  granted, 
it  was  demanded. 

Webher  V.  Austin.    8  T.R.  356 

5.  Oypr  may  be  prayed  any  time  before 
the  expiration  ot  twenty-four  hours 
after  the  demand  of  a  plea  though  the 
rule  to  plead  be  out. 

Sparkeew.  Simpion.   2B.&P.d7'0 

6.  The  defendant  having  pleaded  letters 
patent  to  a  pn  warranto  information, 
and  made  a  profert  of  them,  oyer  was 
refased  in  another  term  from  that  ifi 
which  the  profert  was  made. 

R.v.Amery.   1  T.  R.  149 

7*  If  defendant,  after  craving  oyer  of  a 
deed,  do  not  set  forth  the  whole  deed, 
the  plaintiff  may  sign  ju'lgment  as  for 
want  of  a  plea;  or  the  Court  will 
quash  the  plea.  Wallace  v. 

Duchess  rf  Cumberland.   4T.R.370 

8.  Where  the  defendant,  in  an  action 
of  debt  on  bond,  after  craving  oyer, 
and  setting  it  out  truly,  pleaded  pay« 
ment,  on  which  the  plaintiff  took 
issue,  and  served  defendant's  attorney 
with  a  rule  to  abide,  4*^.  and  gave 
notice  of  trial;  and  afterwards  de- 
fendant returned  the  paper-book,  set- 
ting out  a  false  oyer  of  the  bond,  and 
pleading  as  before,  on  which  the 
plaintiff  inroUed  the  true  conditioii, 
and  demurred ;  the  Court  ordered  all 
the  pleadings  to  be  struck  oat,  and 
that  plaintiff  should  have  judgment, 
and  that  the  defendant's  attorney 
should  pay  all  the  costs. 
Ferguson  v.  Mackreth.  H.  24  G.  3. 
£.  A.  cited.  4T.R.37l>ii. 
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XVII.  PariiaOttrB  of  Plamiif's 
Demand* 

1.  If  a  bill  of  particulars  state  the  plain- 
tiff's demand  to  be  for  goods  sold  and 
delivered  to  the  defendant,  no  evidence 
can  be  received  of  goods  sold  by  the 
defendant  ns  agent  for  the  plaintiif. 

Holland  v.  Hopkins.  2  B.  &  P.  243 

2.  If  a  plaintiff  by  his  bill  of  particulars 
coafiue  his  demand  to  one  count  of 
his  declaration,  and  defendant  pay 
inoney  into  Court  generally,  the  plaiii- 
liff  is  not  at  liberty  to  apply  the  money 
so  paid  in,  to  any  of  those  counts  on 
which  he  is  precluded  from  giving  evi- 
dence by  hu  bill  of  particulars. 

2  B.  &  P.  243 
9.  An  order  for  a  bill  of  particulars  does 
not  suspend  the  time  for  pleading,  and 
therefore  plaintiff  may  sign  judgment 
immediately  after  delivering  the  par- 
ticular, if  the  time  for  pleading  be 
then  out. 
Hifferman  V.  Langelle.  2B.&P.  363 

4.  In  an  action  of  a8sum|)sit  for  non- 
performance of  a  contract  for  the  sale 
of  a  house,  with  counts  to  recover 
back  the  deposit,  the  plaintiff  having 
in  his  fint  count  alleged  that  the  de- 
fendant, ivho  was  to  make  a  good 
title,  had  delivered  an  abstract  which 
was  **  insufficient,  defective  and  ob- 
jectionable,'' the  Court  obliged  the 
plaintiff  to  give  a  particular  of  all 
objections  to  the  abstracts  arising 
upon  matters  of  fact. 

Collett  V.Thompson.  SB.  &  P.  246 

5.  If  a  first  particular  be  delivered  un- 
der a  judge's  order,  and  the  plaintiff 
deliver  a  second  particular  without 
an  order,  he  cannot  give  evidence 
upon  any  claim  contained  in  the  se- 
cond particular,  vrhich  was  not  in- 
cluded in  the  first. 

Brown  \,  Watts,  lW.P.T.353' 

6.  It  is  a  great  coiitentpt  to  deliver  under 
an  order  a  particular  as  general  as  the 
declaration.  1  W.  P.  T.  353 

^.  An  erroneous  date  to  a  bill  of  parti- 
culars of  plaintiff's  demand,  is  ^lot 
material,  where  the  date  cannot  mis- 
lead. Milumd V.Walter.  2W.P.T.224 

XVIIL  Pka,  demanding:  Rule  to  plead 
and  to  abide  by  Plea. 

1.  A  demand  of  a  plea  before  the  de- 
fendant has  appeared,  or  tlie  plaintiff 
filed  common  bail  for  him,  is  a  nullity. 
Cooke  V.  Raven.    lT.R.035 

f.  Where  the  defendant  is  joined  with 
ills  wife  in  the  writ,  he  Hiay  enter  an} 


appearance  for  himself  only ;  and  io 
such  case  the  plaintiff  cannot  sign 
judgment  for  want  of  a  plea,  without 
demanding  a  plea. 

Clark  V.  Norris  ^  Ux.    1  H.  B.  235 

3.  A  demand  of  a  plea  may  be  made  at 
the  time  of  delivering  the  declaration. 
Edmonton  {Churchward.)  v.  Osbomsm 

6  T.  R.  6h9 

4.  If  a  plea  be  demanded  on  a  Sahsrday^ 
the  defendant  has  twenty-four  hours 
to  plead  after  the  demand  exclusive 
of  Sunday. 

Solomons  v.  Freeman.   4  T.  R.  557 

5.  No  demand  of  a  plea  is  necessary  when 
the  defendant  is  in  custody  of  a  sheriff. 

Wilkinson  V.  Brown.   6T.R.524 

6.  Nor  is  it  necessary,  in  cases  where  the 
plaintiff  sues  the  defendHUt  in  the  cus- 
tody of  a  sheriff,  and  the  defendant, 
without  notice  to  the  plaintiff,  pro- 
cures himself  to  be  removed  to  a  dif- 
ferent custody.  6T.  R.  524 

7.  If  a  prisoner  be  prevented  from  justi- 
fying bail  by  the  plaintiff  desiring  fur- 
ther time  to  enquire  into  their  suffici- 
ency, he  is  from  the  time  of  his  notice 
of  justification  entitled  to  a  dem^d  of 
a  plea  before  judgment  can  be  signed 
against  him. 
Davies  v.  Chippendale.  2  B.  &  P.  367 

8.  A  summons  tor  further  lime  to  plead 
not  attended  by  the  party  taking  it 
out,  does  not  waive  the  necessity  of  a 
rule  to  plead. 

Decker  v.  Shedden.   3  B.  &  P.  180 

9.  The  rule  to  plead  to  an  amended  de- 
claration must  be  a  four  days'  rule. 

Barton  v.  Moore,  one,  ifc.  8  T.  R.  87 

10.  Though  a  rule  to  plead  expires  on  a 
dies  non  Juridicus,  the  defendant  is 
bound  to  plead  on  or  before  that  day, 
and  if  he  does  not,  judgment  may  be 
signed  on  the  next  day, 

Mesure V.Britten.  2H.B.6l6 

11.  On  a  four-day  rule  for  bail  in  scire 
facias  to  appear  and  plead,  in  term, 

Sunday,  though  an  intermediate  day^ 
is  not  to  be  reckoned. 

Wathen  v.  Beaumont.    1 1  E.  R.  27 1 

12.  The  rule  for  judgment  must  have 
four  clear  days,  exclusive  of  the  first 
and  last,  and  of  Sunday,  before  judg- 
ment entered. 

Roberts  v.  Stacey.  1 3  E.  R.  2 1 
13*  After  a  rule  to  abide  by  a  special 
plea,  or  plead  such  otlier  plea  as  the 
defendant  will  abide  by,  he  can  only 
plead  the  general  issue. 
Hare  v.  Lloyd.  1  T.  R.  6p3 :  Prout 
V.  Dewar,  E.  27  G.  3.   1  T.  R.  693,  u 
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)4.  But  afler  »uch  a  role  the  defendant 
may  plead  the  i^enerai  issue^  find  give 
notice  of  set-off.  Cockran  v. 

Robertson,  E.VG.  3.  iT.  R.6'93,«. 

XlX.    Plea    issuable:    Pleas    done  in 
CGfiiimunicet  S^c, 

X.  The  defendant  cannot  put  in  a  special 
dciutirrer  when  he  is  under  terms  of 
pltailiiig  isbuabiy* 

Berry  v.  Anderson,    t  T.  R.  536 

2*  A  defendant  who  is  under  terms  to 
plead  issiiably,  is  not  at  liberty  to 
take  advansa^e  of  any  objections  up- 
on special  demurrer,  of  which  be  could 
not  have  availed  himself  upon  general 
demurrer. 

Bell  V.  Da  Costa.    2  B.  iV  P.  446 

$.  Under  a  Judge's   order  to  plead  is 
sukbly,  the  defendant  can  only  )  ut  in 
ti  plea  wlmh   goes   to  the   nierits. — 
The  plea  of  alien  enemy  is  not  such 
a  plea. 

Simeon  \.  Thompson.   8T.  R.  71 

4.  tinder  the  condition:^  of  pleading  is- 
suably  and  taking  short  notice  of  trial, 
if  a  declaration  is  delivered  af^er  the 
sitings  have  begun,  but  so  early  lh.)l 
there  would  beUnie  for  notice  of  trial 
for  the  adjournmcul  day,  upon  tht 
defendant  pleading  instanter^  that  k^, 
within  twenty-four  hours,  he  must 
eu  plead. 

Price  V.  Simpson.    1  W.  P.  T.  343 

£,  Defendant,  after  a  verdict  against 
iiim,  obtained  a  rule  fi>r  a  new  trial, 
whichi  after  argument  on  a  sub!«equenj 
day,  was  discharged ;  he  then  pleaded 
n  plea  puis  darrein  continuance,  intit- 
led  of  the  term  generally;  and  the 
Court  refu2>ed  to  order  a  special  me- 
morandum of  the  dcty  when  it  was 
filed^  under  these  circumstances. 

Lo^iell  V.  Eastaff.    3  T.  R.  5-A 

0.  If  a  plea  puis  darrein  continuance  be 
tiled  and  verified  on  oath,  the  Court 
cannot  set  it  aside  on  motion,  but  are 
boimd  to  receive  it.  3  T.  R.  00^ 

XX:  Time  to  Plead,  and  Rule  for. 

}»  If  a  declaration  be  fded  on  the  essoin 
day,  with  the  usual  notice  indorsed, 
the  defendant  must  plc<id  iu  eight 
d;tys  from  that  time ;  although,  by 
the  rules  of  the  oftice,  no  person  ii» 
allowed  to  search  for  a  declaration 
fill  the  tirst  da}  in  full  term. 

Hutchinson  v.  Bed.    1  W.  l\  T.  22 

^.  In  30  order  to  enlarge  the  time  for 
pleading,  the  Court  otC.  P.  held  that 
^i^e  tjto  was  rejcfcontfd  i^jclusive  of  th§ 


date  of  the  order,  but  exclusive  of  fUM 
day  when  it  expired. 

Kay  V.  VMtitehead.    1  H.  B.  35 

3.  But  in  a  subsequent  case  it  apjtears 
(hat  the  otiicer^  of  the  Court  con«i^ 
dered  that  the  first  and  last  dnjrs  arc 
both  to  be  reckoned  inclusively. 

Freeman  v.  Jackson.    1  B  &  P.  479 

4.  In  trover  for  ^oods  where  the  de* 
fence  is  that  thev  '^^ere  sold  by  the 
plaintiff,  the  Court  will  give  the  de- 
fendant time  to  pieiid,  in  order  that 
he  may  obUin  a  discovery  from  the 
Court  of  Chancery  in  the  mean  time. 

IVhititr  v.  Cazclet.    2  T.  R.  683 

5»  After  a  defendant  has. obtained  an 
Older  for  time  to  plead  on  the  terms 
of  pleading  issuahly»  he  cannot  plead 
the  statute  of  limitations,  or  any  oilier 
plea  which  does.not  go  to  the  merits  : 
and  if  he  plead  such  a  plea,  the  Court 
will  set  it  aside  on  motion. 
Stadholme  v.  Hodgson,    2  T.  R .  390 

().  But   this  ca^e  whs  afterwards  over-* 
ruled,  and  the  Court  held  that  a  de* 
fvndant  might  hi  such  case  plead  the' 
general  issue,  and  the  statute  of  lin)i- 
t-itions.    Backer  v.  Hannay.  3T.R.  1 24 

7.  And  the  Court  of  C.  P.  refused  to 

restrain  a  defendant  from  pleading  the 

statute,  on  setting  aside  a  regular  in- 

terlocutorv  judgment.       Aladdocksv^ 

Holmes  Sf  al.     1  B.  &  P.  2:8 

S.  Both  in  K.  B.  and  C.  P.  a  plea  of 
tender  may  now  be  pleaded  after  a 
jtidge's  order  for  time  to  plead. 

Xoonfi  v.  Smith.    1  H.  B.  S69 

9.  When  time  to  plead  has  been  ob- 
tained, if  the  defendant  plead  and  gi\e 
a  rule  to  reply  before  the  expiration  of 
such  time,  the  rule  to  reply  will  be  of 
no  avail  unless  he  give  notice  of  his 
plea.  Gandyy.BafTowdale.  N.  R.  2/3 

XXI.  Signing  Pleadings* 

1.  In  C.  P.  a  replication  taking  issue  01^ 
a  plea  of  payment  to  debt  on  an  an-r 
nuity-bond  must  be  signed  by  a  Ser- 
jeant.    Eilis  V.  Govey.  1  B.  &  P.  469 

2.  ^^'herc  a  plea  is  signed  by  a  Serjeant  • 
the  replication  sh<;^uld  be  signed  also; 
tho(!.»h  to  this  rule  a  similiter  is  an 
exception ;  for  no  judgment  isreqHired 
in  merely  joining  issue.  I  B.  &  P.  46*9 

3.  A  demurrer  must  be  signed  by  a 
Serjeant. 

Douglas  V.  Child.  2  B.  &  P.  336,  n. 

4.  So  nmst  a  joinder  in  demurrer ;  for 
a  Serjeant  ought  to  be  met  by  a  ser- 
jca»l.  Brokerv.Sim2)son.  2B.  &  P.  330 

Pquglai  y.  Child'  ib.  n* 


Practice  xxir. 


405 


XXtt.  Prisoner,  Pratltedings  agaifiat. 

t.  A  pUiiitifF  need  Dot  declare  against 
a  prisoner  until  the  end  of  the  term 
next  afrer  the  return  of  the  writ,  even 
though  there  was  time,  in  the  term  in 
whicli  the  writ  was  sued  out,  to  have 
made  the  writ  retnrnahtein  that  term. 
Rkhardsonv, Ricftardwn.  6T. R.  547 

C.  A  ropy  of  the  declaration  must  be  (it- 
Iheredj  as  well  as  Ihe  declaration  en- 
tered, before  tlie  end  of  ilie  term  next 
after  Ihe  return  of  Ihe  writ. 

Bit/th  V.  Uarrhon.    1  B.  ^  P.  535 

S.  Tfie  defondaul  having;  surrendered  in 
discharcre  of  his  liail  in  K.  R.  removed 
himsvlf  by  h(ibea<i  corpus  into  the  Fieet, 
and  plu  ntilF  declarpd  ac.dnsi  him 
there  after  the  end  of  the  second  term 
lifter  the  writ  was  returnable;  ajudg- 
inent  of  nonpros  signed  afterAvards  was 
irregular. 

Shcrsm  v.  Uvj^hen.   5  T.  R.  3 5 

4e*  If  a  person,  havlujj  privilege  of  par- 
liament be  in  ihe  Kind's  Bench  Prison, 
a  declaration  may  be  tiled  ag^tinst  him 
as  being  in  cuslody  of  the  marshal, 
and  no  summons  need  be  issued  against 
him.  Jackson  v.  Maclcreih.  5T.R.36'l 

5.  A  summons  is  generally  issued  to  bring 
tiie  party  into  court;  bill  it  is  unneces- 
sary when  the  defendant  is  is! ready  in 
the  custo  ly  cf  the  marshal.  5  T.  R.36'2 

fi.  The  declaration  need  not  be  delivered 
to  a  prisoner  personally,  or  to  Ihe 
gaoler,  unless  where  he  fs  in  custody 
Gt  the  suit  of  Ihe  same  plaintiff  for  the 
same  cause  of  action. 

Robertson  v.  Douglas,  1  T.  R.  J  91 

y.  A  declaration  against  a  prisoner  may 
be  delivered  in  the  vacation. 
Ifrron  cS-  al.  v.  Edwards.  8  T.  R.643 

«.  The  rule  of  E.  5  IV.  and  3T.  Reg.  2. 
requiring  the  uflidavit  of  the  delivery 
of  the  derlanition  lo  be  filed  within 
20  days  of  the  delivery  does  not  ex- 
tend to  the  case  of  a  declaration  de- 
livered byway  of  detainer. 

Davis  V.  Davvnpmt.  2  B.  <fe  P.  72 

9.  The  delivery  of  a  declaration  against 
a  prisoner,  tliough  within  two  terms, 
is  a  nullity  if  there  were  no  bill  filed 
before;  and  he  is  entitled  to  his  dis- 
charge under  the  abofe  rule  of  court. 

Nawellv.  Bingham.  4  E.R.  16 

10.  If  a  declaration  be  delivered  against 
a  prisoner  as  such,  after  he  his  obtained 
a  sirp&rsedcas,  it  is  irregular :  but  he 
cannot  take  advantage  of  the  irregu- 
larity unless  he  apply  to  the  court  in 
clue  time. 

Geheganw  Harper,  I  H,B,25l 


11.  If  a  defendant  in  cnstody  employ  an 
attorney  merely  for  the  purpose  of 
putting  in  bail,  delivery  of  declaration 
to  that  attorney  is  not  sufiirient« 

Dent  v.  Halifax,  1  W.  P.  T.  493 

12.  The  Stat.  48  G.  2.  3.  c.  149-  sched. 

II.  requiring  an  office  copy  of  the  de- 
claration to  be  written  in  the  usual  and 
accustomed  manner,  on  which  the 
duty  of  4d,  per  sheet  is  imposed ;  and 
it  not  having  been  Ihe  practice  to  write 

.  such  copies  on  both  sides  u£  the 
stamped  sheet  of  pa|»er ;  held  that  an 
office  copy  so  written  and  delivered  to 
a  prisoner  was  irregular,  and  entitled 
him  to  be  discjiarged  out  of  custody. 
Champneys\.  Hamlin.  12  E.  R.2.Q^ 

13.  A  prisoner  who  is  supersedeable  for 
want  of  filing  a  bill  a?[ainst  him  in 
time,  waives  ihe  irregularity  by  after- 
wards pleading. 

Pearson  v.  RawUngs.  1  E.  R.  77 

1 4.  When  a  prisoner  pleads  out  of  time, 
he  must  give  the  plaintifi^  notice  of  his 
plea.  Thomas  v.  Prichard.  4T.  R.  664 

15.  In  general  a  prisoner  need  not  give 
notice  of  his  having  filed  a  plea,  but 
when  he  pleads  at  an  earlier  time  than 
by  the  rules  of  the  court  he  is  com- 
pellable  to  plead,  he  must  give  notice. 

Rusholm  V.  Cftapman.  5  T.  R.  4/3 

\6.  And  if  he  do  not,  the  plaintilf  may 

sign  judgment  as   for  want  of  a  plea. 

Parkinson  v.  Tlumpson.  8  T.R.  59C) 

17.  Persons  charged  with  offences  against 
the  excise  laws  (who  by  stat.  26  G.  3. 
c.  77.  §  18.,  and  35  G.  3.  c.  96.,  are 
to  be  committed  to  gaol  in  case  they 
cannot  find  bail,  and  in  whose  names 
an  appearance  and  the  plea  of  not 
guilty  is  to  be  entered  within  a  time 
to  be  limited  by  this  court,  to  any  in- 
dictment or  informal ioD  exhibited 
against  them  for  the  same,  unless  they 
a|>pear  and  plead,  are  allowed  by  rule 
of  court  six  days  to  enter  an  appear- 
ance and  plead  in  case  they  are  con- 
fined within  forty  miles  of  London, 
and  eight  days  if  above   forly  miles, 

Reg.  Gen.  T,  35  G.  3.  d  T.R.  400 

18.  If  a  plaintiff  do  not  proceed  to  trial 
or  judgment  within  three  terms  against 
the  defendant  (a  prisoner),  the  latter 
is  not  entitled  to  be  discharged  until 
the  expiratiotk  of  the  tliird  term. 

4  T.R. 664 

19.  The  rule  of  Court  of  Hilary,  26  G. 

III.  superceding  a  prisoner,  against 
whom  plaintiff  shall  not  proceed  to 
trial  or  final  judgment  within  three 
terms  afler  declaration  delivered^  dues 


405 


PRACTICE  XXII.  XXm. 


not  attach  In  a  case,  where  there  are 
two  defendaDls  one  of  whom  sufivred 
judgment  hy  defiiult,  and  the  other 
pleaded  to  issue,  the  trial  of  such  issue 
being  had  within  the  third  term ; 
thoueh  the  costs  were  not  taxed 
nor  final  judgment  in  fact  signed  till 
after  that  lerni ;  hut  then  entered  ac- 
cording to  the  course  of  the  conrt  as 
of  that  term.  Wrigkswarth  v. 

Wright  SfoL  13  E.R.  16? 

SO.  When  a  defendant  surrenders  in  dis- 
change  of  bis  bail  in  the  vacation  after 
verdict  against  him,  the  plaintiff  must 
charge  him  in  execution  within  the  two 
terms  next  following  such  vacation. 
Smith  V.  Jeffervs.  6  T.  R.  776 

91.  But  when  he  surrenders  in  the  vaca- 
tion after  judgment  f  the  term  in  which 
the  judf^ment  'n  sigued  is  reckoned  as 
one  of  the  two  terms  within  which  the 
pUinliff  must  charge  him  in  execution. 

6T.  R.777 

$2.  If  the  plaiiitiflTs  attorney  sign  judg- 
ment, aud  file  the  comniittitur  piece 
with  the  clerk  of  the  judgments  within 
the  second  term  after  trial  had  an^t 
verdict  obtained  agauist  a  prisoner, 
that  is  a  sufficient  charging  him  in  «r* 
cutian  within  two  terms^  pursuant  to 
the  rule  of  court  of  Hilary.  26'  G,  3. 

.  thou|;h  the  final  judgment  and  the 
comniittitur  be  not  entered  of  record 
by  the  officer  of  the  court  till  the  con- 
tinuance day  af^er  sych  second  term  ; 
provided  such  entries  be  then  com- 
pleted* 

Peartan  ▼.  Rawling$.  1 E.  R.  405 

93.  Every  comniittitur  of  a  iudgment 
against  a  prisoner  sliall  be  filed  with  the 
clerk  of  the  docquets  on  or  before  the 
last  day  of  the  term,  in  which  tbe  pri- 
soner is  charged  in  execution ;  and  the 
clerk  shall  enter  the  comniittitur  on 
the  judgment  roll  within  four  days 
next  after  the  end  of  such  term,  es- 
clu^ive  of  tlie  last  day  of  the  term ; 
unless  tbe  last  of  such  four  days«  be 
Sunday,  and  then  within  five  days,  Ac. 
and  in  default  thereof  the  prisoner 
shall  be  discharged. 
Reg.  Gen.  East.  41  G.  3.  1  £.  R.410 

24.  By  the  rule  of  court,  HiL  26  G.  3., 
if  there  be  a  frto/  against  a  prisoner,he 
b  supersedable,  unless  charged  in  exe- 
cution within  two  terms  afterwards.  If 
•there  hejinal  judgmaU  against  Lim, 
withaui  trials  whid  b  what  is  there 
meant  by  final  judgmeni),  then  he  is 
supersedable,  unless  charged  in  exe* 
cution  within  two  terms  after  such  final 


judgment;  inclttsive  of  the  term  of 
trial  or  final  judgment  respectively, 
Heaion  v.  WMahr.  4  E.  R.  349 

25,  A  creditor  may  lawfiilly  enter  a  de- 
tainer against  his  debtor,  who  n  in 
fact  resident  within  the  walls  of  the 
FIffI,  though  he  be  not  there  by  com- 
pulsion. 

mVJttnMm  V.  JaquM.  3  T.  R.  39t 

26  A  person  in  custody  under  an  attach- 
ment for  non-payment  of  costs  may  be 
charged  with  an  execution  in  a  different 
action.  Bmutfaua  v.  Sehode.  4T.R.316 

27.  A  prisoner,  after  judgment  against 
him  may,  notwithstanding  the  allow- 
ance of  a  writ  of  error,  be  charged  in 
execution :  as  he  would  otherwise  be 
supersedable. 

Fisher  v.  M^Namara.  1  B.  ^k  P.  292 

28.  The  court  will  not  discharge  a  pri- 
soner out  of  execution,  because  tbe 
judgment  against  hkn  is  not  docketled 
and  entered  upon  the  rolls  of  the  court. 

Parienie  v.  Castle.  2  B.  &  P.  l63 
29*  A  prisoner  under  criminal  process  in 
the  house  of  correction  cannot  be 
brought  up  by  habeas  carfms  ad  re* 
spandendum,  fur  the  purpose  of  being 
charged  with  a  declaration  on  a  bail- 
able writ,  and  re-eomniitted  to  bis 
former  custody  so  charged;  for  the 
court  have  no  power  to  make  a  gaoler 
of  sndi  prison  liable  for  the  escape  of 
a  prisoner  on  civil  process. 

Brandon  v.  Davis.  ^  E.  R.  1 54 

30.  Aliter  in  the  case  of  a  sheriff  or 

gaoler  of  the  court.  9  E.  R.  i  54 

XXllI.  Process,  Service  of,  Sc. 

1.  A  defendant  who  complains  of  irre- 
gularity in  process  must  if  he  has  an 
an  opportunity  apply  to  have  it  set 
aside  before  the  plaintiff  has  taken  any 
further  steps  in  the  cause. 
Ihwnesv.  Witherington.  2  W.  P.T.243 

2.  The  eustoa  hrevisun  b  to  indorse  on 
every  writ  on  what  day  and  at  what 
hour  it  b  filed. 

R^.  Gen.  T.  33  G.  3.  3  T.  R.  787 

3.  A^ill  of  MiddUsex  may  be  return- 
able the  same  day  that  it  is  sued  out. 

Oxlade  v.  Davidson.  4T.  R.  610 

4.  The  court  refused  to  set  aside  a  bill 
of  Middlesex,  which  was  to  answer 
plauitiff  in  a  plea  of  debt,  instead  of 
trespass.  Barber  v.  Uoyd.  2  T.  R.  513 

5.  The  court  will  quash  a  writ  for  irre- 
gularity if  it  have  an  informal  return, 
although  the  day  of  the  return  be 
equally  certain  as  in  the  common  form. 

Bmbelx.  Preston.  5  £.  R.  29i 
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6*  It  U  irregular  if  a  capiat  be  senred 
after  the  date  of  the  return,  and  if 
there  be  not  15  days  between  the  teste 
and  the  return. 

IVhaie  V.  FUIer.  1  H.  B.  22? 

7*  But  if  the  defendant  take  the  declara- 
tion out  of  the  office,  be  thereby  waives 
all  preceding  irregularity.  1  H.  B.  222 

8.  If  a  defendant  be  arre$ied  after  the 
writ  is  relumable^  the  officer  cannot 
legally  detain  him  (though  for  the 
shortest  lime)  until  the  writ  be  conti- 
nued. Laveridge  v.  PlaUtow.  2H.B.29 

9'  On  all  writs  of  distringas  returnable 
on  the  last  day  of  terro»  plaintiff  may, 
at  the  rising  of  the  court,  move  to  in- 
crease issues  on  the  alias  ofpluries,  to 
be  thereupon  issued  next  day ;  or  to 
sell  the  issues  where  they  have  been 
levied  on  such  distringas.  Reg,  Gen. 
C.P.T.3HG.S.  IB.&P.  312 

10.  After  a  nummons  and  distringas  is- 
sued against  a  privileged  defendant  in 
the  county  where  the  action  is  brought, 
but  in  which  he  did  not  reside,  and  of 
which  process  he  had  no  notice,  and 
returns  of  turn  est  inveMus  and  nulla 
bona,  a  testatum  distringas  may  regu- 
larly issue  into  the  county  in  which  he 
resides  and  has  property,  without  any 
new  summons  in  such  county;  but  tiie 
sheriff  ought  not  to  levy  more  than 
40s.  under  auch  testatum  distringas  in 
the  first  instance,  according  to  the 
usual  course. 

Blojtam  V.  Surtees.  4E.  R.  l62 

11.  If  a  plaiutiff  sues  a  defendant  who  is 
out  of  the  country,  for  a  debt  con- 
tracted here  by  his  wife  in  his  absence, 
and  proceeds  by  distringas,  the  court 
will  order  the  issues  to  be  restored 
and  set  aside  that  writ. 

Greaves  v.  Stokes.  1  W.  P.T.  485 

12.  But  a  plaintiff  who  did  not  know  at 
the  lime  of  giving  credit,  thi|t  the  defen- 
dant was  out  of  the  realm,  may  pro- 
4^ed  notwithstanding  his  absence,  to 
compel  an  appearance  by  distringas. 
So  if  the  defendant,  residing  abroad, 
carries  on  trade  in  England. 
Gurnet^  \.  Hardenberg.  1  W.P.T.  487 

13.  By  the  long  established  and  recog- 
nfaed  practice  of  B.  R.  a  writ  of  ca- 
jnaet  with  a  nan  mnittas  clause,  may 
issue  in  the  first  instance,  and  be  exe- 
cuted by  the  sheriff  within  a  particular 
lil>erty  (such  as  the  honor  of  Ponte- 
fraei  in  the  county  of  York),  the 
bailiff  of  which  has  the  execution  and 
retum  of  writSi  without  a  prior  writ 


of  latitat  first  issued^and  a  return  made 
by  the  sheriff  of  mandavi  balliva  fui 
nullum  dedit  respcnsum. 
Carret  v.  Smallpage  Sjr  aL  9  E.  R.  390 

14.  Only  the  defendant  or  defendants  in 
one  action  can  be  iocluded  in  a  bail- 
able writ :  sedts  if  the  writ  be  not  bail- 
able. Holland  y.  Johnson.  4  T.  R.  695 

15.  Affidavit  of  defendant  against  Am 
capias  against  A,  and  B.  and  declara- 
tion against  A.  only,  by  whom  bail 
was  put  in,  held  regular. 

Forbes  v.  Phillips.  2  N.  R.  98 

16.  Proceedings  set  aside  because  the  bill 
of  Middlesex  was  served  in  the  city  of 
London.    Barman  v.  Bellamy. 

1  T.  R.  187 
17*  So  a  capias  directed  to  the  sheriff  of 
Afiddlesex  held  bad  when  served  in 
London.  Willis  v.  Pendrill.  2  N.R.I 67 
1 8.  But  the  court  refused  to  set  aside  the 
proceedings  merely  because  the  de- 
fendant was  served  with  a  latitat  in 
Middlesex;  service  is  sufficient  if  it 
gives  personal  notice  to  the  party,  pro- 
vided it  be  not  a  bailable  process. 

Kellp  V.  Shaw.  6  T.  R.  74 

19*  So  service  of  a  writ  (directed  to  the 

sheriff  of  Northumberland)  in  New* 

castle  upon  Tyne,  was  held  good. 

Busb^  Sf  al.  V.  Fearon.  8  T.  R.  235 

20.  Service  of  a /^Yaf  at  eight  o'clock 
in  the  evening  of  that  day  when  it  is 
returnable  is  good,  though  the  declara- 
tion be  left  in  the  office  in  the  course 
of  the  same  day.  1  T.  R.  1 9 1 

21.  So,  in  the  case  of  R'^orif  and  Wilkin* 
son,  the  court  refused  to  set  aside  the 
proceedings,  though  the  notice  of  de- 
claration was  not  served  till  half  after 
ten  at  night.  1  T.  R.  192,  fi. 

22.  Service  of  notiee  of  a  declaration  on 
a  Sundai^  Is  bad,  though  the  defendant 
accept  it  knowing  it  to  be  irregular. 

Motgan  V.  Johnson.  1  H.  B.  628 

23.  So  is  service  of  a  latitat,  though  the 
defendant  afterwards  applied  to  settle 
the  debt,  and  do  not  take  the  objection 
till  served  with  a  rule  to  plead. 

Tai/lar  v.  Philips.  S  E.  R.  155 

24.  Service  of  notice  or  plea  filed  on  a 
Sunday  is  void,  by  comtruction  of  the 
Stat.  29  Car.  2  c.  7-  §  6*.  which  avoids 
all  process,  Szc.  served  on  that  day. 

Roberts  v.  Monkhouse.  8  £.  H.  547 

25.  It  is  a  matter  of  public  policy  that 
no  proceedings  of  the  nature  described 
in  the  statute  shonld  be  had  on  a  Sun- 
day :  their  irregularity,  therefore,  can- 
not depend  on  the  asseut  of  tlie  party 
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to  waive  llie  objection  to  proceediDgs, 
absolutely  avoided  by  the  statute. 

3  E.  R.  156 

26.  Where  there  is  an  agent  in  town  all 
notices  are  given  to  hiui,  and  are  not 
sent  into  the  country.  Bulier  J.. 

Griffiths  v.  mUiams.  1  T.  R.  7 1 0 
But  see  Hat/es  v.  Perkins.  3  E.R.  06 S 

27.  The  plaintiff,  after   suing  out  coui- 
inoo  process,  may  sue  out  a  bailable 
writ  fur  the  sau»e  cause,  and  aiTest  . 
the  defendant,  before  he  discontinues 
the  first  action. 

Bis/iop  V.  PaufelL  6  T.  R.  6i6 

28.  Miter  if  tlie  first  writ  be  builable. 

6T.R.O16 
20.  The  English  notice  to  appear,  re- 
quired by  5  G.  2.  c.  27-  §  4.  must  be 
added  to  all  common  process  where 
the  defendant  is  not  holden  to  bail, 
wliether  the  cause  of  action  do  or  do 
not  amount  to  10/. 

JLww%  f .  /.  V.  ntz.  7  T.  R.  337 
00.  This  Enfi^lish  notice  is  to  be  00  the 
copy  of  the  process,  and  not  on  the 
writ  itself;  and  the  service  of  such 
copy  without  th&  notice  is  irregular 
and  will  be  set  aside:  though  the 
court  discharged  a  rule  for  quashing 
the  writ  itself  on  this  account. 

Lhi/d  V.  Maurice.  9  E.  R.  528 
51.  Notice  subscribed  to  process  to  ap* 
pear  on  the  quarto  dit  post^  is  good. 
Sumneiy.  Brady  Sf  al.  1  H.  B.  630 

32.  But  the  court   have  since  ordered 
that  the  return-day  should  be  inserted ; 
which  they  said  was  the  practice  pre 
vious  to  the  case  of  Sumner  v.  Brady, 
and  more  conformable  to  the  statutes. 

Hushtan  v.  Chapman,  2  B.  6:  P.  340 

33.  If  the  English  ni>lice  at  the  foot  of 
common  process  require  the  defendant 
to  appear  at  a  return  day  in  an  impos 
sible  year,  it  is  not  such  an  irregolarity 
for  which  the  court  will  set  aside  the 
proceedings. 

Steel  V.  Camphell.  I  W.  P.  T.  424 

34.  It  is  not  necessary  to  add  the  name 
of  the  filazer  to  a  common  capias  in 
C.  P.  Frost  V.  Eyles  *  aL  1 H.  B.  1 2(> 

35.  If  the  plaintiff  prove  a  cause  of  ac- 
tion before  the  bill  filed,  though  aftet 
the  writ  sued  out,  it  is  sufficient  as  well 
in  the  case  of  bailable  as  common 
writs.         Best  v.  Wilding.  7  T.  R.  4 

36.  The  plaintiflf  is  entilled  to  recover 
for  goods  sold  and  delivered  upou  cre- 
dit for  a  certain  time ;  it  appearing  b} 
the  special  memorandum  that  the  bill 
was  filed  on  a  day  subsequent  to  the 

'  cs^piration  of  tbe  credit^  though  the 


writ  appeared  to  have  issued  before. 
But  if  the  defendant  were  actually  ar- 
rested before  the  credit  expired, semhle, 
that  he  has  his  remedy  in  damages. 
Swancott  v.  Went  garth.  4  E.  R.75 

37.  Evidence  of  an  account  stated, 
whereby  (he  defendant  adndlteda  ccr-« 
tain  balance  due  to  the  pbintitF,  is  not 
done  away,  but  confirmed  by  evidence 
ol  a  foreign  jml.i:meiit  recovered  by  the 
pluintiff  for  the  same  sum,  with  a 
stay  of  execution  for  six  months  to 
enable  the  defendant  to  prove  a  conn-, 
ter  demand,  if  he  had  any  :  and  the 
plaintiff  not  having  declared  till  after 
that  period,  it  was  held  no  ohjtction 
that  the  writ  was  sued  out  and  the 
defenddiit  arrested  before. 

HaH\.Odher.    II  E.R.  118 

38.  A  judge's  order  •*  that  upon  pay- 
ment of  debt  and  costs  by  a  certahi 
day  all  proceedii.gs  sliuuld  he  stayed," 
is  oiilv  conditional  on  the  defendant. 

Fritka-  v.  Eastman.    1 1  E.R. 319 

39.  After  possession  once  given  under  3 
writ  of  possession,  the  plahil iff  cannot 
sue  out  another  writ  of  possession, 
though  he  be  distuibcd  by  the  same 
defendant,  and  though  the  sheriff 
have  not  \et  returned  the  former 
writ.  Voed.Paies.Roe.  1\V.P.T.55 

40.  The  instructioiis  called  a  prrecipr, 
given  by  the  attorney  to  the  filazer ^ 
are  not  process  in  the  cause ;  and  it  is 
not  neces>ary  that  they  should  contain 
a  clause  of  ac  etiam. 

Boyd  tV  aL  v.  Burand.  2W.  P.  T.  1 6 1 

41.  Notice  of  motion  for  the  next  day 
served  afier  nine  o'clock  at  night  is 
net  sufficient.  2  W.  P.  T.  4S 

XXIV.  Trial:  Proceedings  to:  and  at 
to  Notice  thereof,  ^t. 

1.  The  plaintiff  is  not  bound  by  the 
praclice  oflhe  Court  of  K.  B.  to  give 
notice  of  trial  till  the  term  after  that 
in  which  issue  is  joined. 

Ihll  v,  Buchanan.   2  T.  R.  734 

2.  It  was  said  by  the  Court  of  C.  P. 
that  where  issue  k  joined  early  iu  « 
term,  (e.  g.  within  the  first  six  days), 
notice  of  trial  must  be  given  iu  the 
same  tenn. 

Frampton  v.  Payne.    1  H,  B.  65 

3.  Where  issue  is  joined  in  the  vacatioU, 
the  Court  of  C.  P.  allows  tlie  plaintiff 
the  whole  of  the  ue&t  term  to  proceed 
to  trial  in. 

Bak€r  v.  Js^mmn.    \  H.  B  l  Itk 


PRACTICE  XXIV.  • 


4PSI 


4«  To  support,  pa  the  next  term  after 
liiat  in  which  issue  is  joined,  a  rule 
for  judgment  as  in  case  of  a  nonsuit, 
'  for  not  proceeding  to  trial,  tlie  affi- 
davit must  state,  thHt  issue  was  joined 
early  enough  in  tlie  preceding  term 
for  the  plaintiff  to  have  proceeded  to 
trial  in  that  term.  Btft  in  the  third 
term  a  general  affidavit,  stating  that 
itetie  was  joined  in  the  former  term,  is 
sufficient.  fVouife  v.  Sholis.  1  H.B.28t2 

5.  And  in  a  subsequent  case  under  such 
general  affidavit,  the  Court  held  that 
judgment,  as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial,  coidd,  in  no 
case,  be  moved  for  till  the  third  term 
after  that  in  which  issue  is  join  *d. 
Da  Costa  v.  Ledstane.  2  H.  B.  558 

p.  If  issue  in  a  London  cause  be  joined 
early  enough  in  a  term  to  epable  the 
plaintiff  to  give  notice  of  trial  for  the 
sittings  afler  that  term,  the  defendant 
is  not  entitled  to  judgment  as  iu  case 
of  a  nonsuit  for  not  proceeding  to  trial 
unless  the  plaintiff  has  iu  fact  given 
notice  of  trial. 

Muntv.TVmamondo.  4T.R.557 
f*  If  one  of  several  defendants  reside 
within  forty  miles  of  London^  it  is 
not  necessary  to  give  the  ten  days'  no- 
tice of  trial  required  by  stat.  4  <?.  2. 
c.  17.  §  3.     Per  Airhurst  J.  in  Peny  v. 

Jackson.  4T.  R.  520 
iB.  Where  the  defendant  residing  in  town 
at  tlie  issuing  of  the  writ  changes  his 
re&idence  permanently  to  the  coanity, 
at  the  distance  of  above  forty  miles 
from  town,  before  the  delivery  of 
the  issue,  he  is  entitled  to  fourteen 
days'  uolice  of  trial. 

Spencer  }f.  Hall.  l£«R.68S 
0'  Where  the  defendant  was  residing  in 
London  before  and  at  the  commence- 
ment of  the  action,  eight  day*s  notice 
of  exectiting  a  writ  of  inquiry  is  suffi- 
cient, though  the  defendant  had  in  the 
intermediate  tine  permanently  re- 
moved above  40  mitjes  from  London, 
(to  Tortola) ;  if  he  did  not  gi\Y  the 
plaintiff  previous  notice  of  such  re- 
moval. 
Rochfort  V.  Robertson.   15  E.  R.  42? 

10.  The  venue  was  in  London,  and  ver- 
dict for  plaintiff  without  defence,  which 
was  set  aside  because  only  eight  days' 
notice  of  trial  vras  given,  the  defendant 
residing  in  India. 

Donglaa  v.  Ray,  4  T.  R.  55' 

1 1 .  One  who  was  residing  at  an  hotel  in 
London^  from  the  time  of  his  arrest  till 


he  was  served  with  notice  of  e^ebuting 
the  writ  of  inquiry,  wais  holdcn  not  en* 
titled  to  more  than  eight  days'  notice 
in  a  town  cau*^c,  though  his  general 
residence  (his  home)  was  above  40 
miles  from  town.  •     • 

Lloyd  V.  Hooper.  7  E-  R»  6^4 

12.  Where  a  plaintiff  has  carried  a  re- 
cord down  for  trial  once,  the  Court  of 
K.  B.  refused  to  give  judgment,  as  in 
case  of  a  non-suiti  for  not  carrying 
it  down  a  second  time,  even  though 
it  were  made  a  remanet  the  first  time* 
The  defendant  should  have  carried  the 
record  down  by  proviso. 

Mewbum  v.  Lan^hy.  d  T.  R.  |L 

1 3.  So,  where  a  plaintiff  had  once  pro* 
cceded  to  trial,  the  Court  of  C.  P* 
refused  a  rule  for  judgment,  as  in  case 
of  a  nonsuit,  for  not  proceeding  to  % 
new  trial. 

Porzelius  v.  Maddoeks.  1  H.  B.  101 

14.  If  a  cause  be  made  a  remanet,  no  new 
notice  of  trial  need  be  given  :  'OlUer 
where  the  trial  of  the  cause  is  put  off 
to  the  next  sittiiigs  or  assizes  by  rule 
of  court  (B.  R.) 

Jacks  v.  May.  8  T.  R.  245 

15.  And  even  when  a  plaintiff  gives  a 
peremptory  undertaking  to  try  at  .the 
next  sittings  or  assizes,  there  also  a 
new  notice  of  trial  must  be  given* 
Diet.  p.  Cur,  K.  B.  8  T.  R.  246,  n. 
Monk  V.  Wade,  T.  29  G.  3.  cited,  ib. 

16.  Altliouc;h  the  plaintiff  has  under- 
taken peremptorily  to  proceed  to  trial 
at  the  next  assizes  yet  the  defendant 
is  not  bound  to  attend  and  b^  pre- 
pared with  witnesses,  counsel,  ^c» 
without   liavlnt;    had  notice   of  trial* 

Ifield  V.  Weeks cV  al.  I  H.  B.  222 

17.  Nor  will  the  prothonotary  allow  him 
the  cost  of  such  attendance  and  pre- 
paration, though  he  obtain  judgment 
as  in  case  of  a  nonsuit,  on  account  of 
the  pluinuff*s  not  proceeding  to  trial. 

1  H.  B.  222 

18.  The  court  will  permit  a  defendant 
to  carry  a  record  of  an  issue,  directed 
by  Chancery,  dowii  tolrial,  on  a  sug- 
gestion that  the  plaintiff  iu!ends  to 
delay.  Humpage  v.  Rowlty.  4T.R.767 

19.  Where  the  defendant  carrier  down 
the  record  by  provi«>o,  it  i«  sufficient 
if  he  obtain  Jhe  usual  rule  for  trial  by 
proviso  any  lime  before  trial*  evea 
thous;h  it  be  obtained  after  he  has 
given  tiie  plaintiff  notice  of  trial* 

King  v.  Pippet.  I T.  R.  69^ 
3  G 
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80.  A  defendant  in  z  case  where  the  king 
is  parly  cannot  carry  down  the  mn 
friui  record  to  trial  by  proYiso. 

K.  V.  Dyde.  7  T.  R.  66l 

R.  V.  M'Leod.  2  E.R.202 

And  see  a  qu,  as  to  prosecutions  by 

private  per>ons;  and  a  general  note  on 

the  Iriiil  iiy  proviso.     3  £.  R.  ^0^,  n, 

91.  Upon  an  indictment  for  perjury  re- 
moved iulo  B,  R,  hv  certiorari,  if  the 
prosecutor  give  notice  of  trial  to  the 
d<:fendant,  and  withdraw  his  record 
without  countermanding  his  notice  in 
time,  he  shall  pay  costs  to  the  defeii- 
daut.      R.  V.  Bwrtrum.  8  £.  R.  2^9 

d2.  Where  short  notice  of  trial  is  to  be 
accepted  in  countty  causes,  such  notice 
aball  be  giiren  at  least  four  days  before 
the  commission^day.one  day  exclusive, 
and  the  other  inclusive. 
Re^.  Gen.  E.  SO  G,  3.  3  T.R.  66o 

33.  It  is  not  necessary  to  give  a  term's 
notice  of  trial  after  proceedings  in  the 
cause  have  been  suspended  for  a  year, 
if  within^  the  year  the  plaintiflf  gave 
notice  that  he  should  proceed  again ; 
hut  the  common  notice  of  trial  is  suffi- 
cient.     Richards  ▼.  Hmris.  3  E.  R.  1 

S4.  The  granting  of  a  trial  at  bar  is  in 
the  discretion  of  the  court,  and  nm>t 
depend  upon  the  particular  circum- 
stances of  the  case. 

it.  V.  Amery.  I  T.  R.  Sf  r> 

25.  The  court  of  C.  P.  will  not  permit 

fhe  mise  joined  in  a  writ  of  right,  to 

be  tried  by  a  jury  instead  of  tiieCTand 

assise,  though  both  parlies  desire  it. 

Galton  V.  Burteg.  1  B.  ^fe  P.  191> 

2S»  Where  a  fair  trial  cannot  be  had 
in  the  county  where  the  matter  arises, 
trial  will  be  awarded  in  the  next 
English  county  where  the  king's  writ 
of  venire  runs.  1  T.  R.  363 

27*  llierefore  where  the  action  arose  in 
the  city  of  Chester,  and  a  fjiir  trial 
could  not  be  had  thcie,  the  tenire  was 
a^'arded  into  the  county  of  Sahp. 

I  T.  K.  36.^ 

28.  But  hi  a  subsequent  case,  the  court 
declared  that  this  opinion  was  founded 
on  a  mistake ;  and,  upon  a  suggestion 
entered  by  leave  of  the  court  upon  the 
roll  that  a  fair  and' impartial  trial  could 
not  be  had  in  the  eonnty  of  the  city  of 
CAesfor,  the  court  awarded  the  trial  to 
be  had  m  the  adjoining  ctmtt  ty-pitlatine, 
R.  V.  St.  Mary  on  the  BUh  Chester, 

7T.  R.735 
(And  see  the  notes  there.) 

29-  Chester  is  one  of  the  places  excepted 
out  of  Stat.  38  G.  3.  e.  52,  fi  r  re- 


gnlatmg  triab   m   talms   eorporttP# 
Sfe.  7  T.  R.  735,  «. 

30.  Notice  having  been  given  for  the  trial 
of  a  cause  at  Manmouiht  which  arose 
in  Gtmnorganshiref  as  being  in  fact 
the  next  English  countY  since  the  stat. 
27  H.  8  e.  26.  §  4.  though  Hereford 
be  the  common  place  of  trial ;  the 
court  refused  to  set  aside  the  verdict 
as  for  a  mis-trial,  on  motion;  the 
question  being  open  on  the  record. 

Ambr^  v.  Rees.  1 1  E.  R.  370 

31.  The  court  (of  C.  P.)  will  not  put 
off  a  trial  at  the  instance  of  the  de- 
fendant, on  account  of  the  absence  of 
a  material  witness,  if  he  has  conducted 
himself  unfairly,  or  been  the  cause  of 
any  improper  delay. 

'Saundirsy.  Pittm&n.  1  B.  ft  P.  33 

32.  A  defendant  uidicted  in  K.B.  for  mis- 
demeanours committed  by  him  in  the 
West  Indies  in  a  public  capacity  under 
Stat.  42  G.  3.  r.  85.  is  not  entitled 
under  that  statute,  U|>on  an  affidavit  ia 
the  common  form  for  putting  off  a 
trial  upon  the  absence  of  a  material 
witness,  to  put  off  his  trial  till  return 
made  to  writs  of  mandamus  to  the 
courts,  &'c.  abroad,  to  examiiie  wit* 
nesses ;  which  are  directed  to  be  issued 
in  such  cases  at  the  diseretiim  of  the 
court  of  B.  R. ;  but  he  must  lay  be- 
fore the  court  such  f  pecial  grounds  by 
atBilavit,  as  may  reasonably  induce 
them  to  think*  that  the  witnesses 
sought  to  be  examined  are  material 
to  his  defence.  But  the  prosecutor  in 
such  ra«e  is  of  course  entitled  to  writs 
of  mandamus  for  the  like  purpose. 

R.  V.  Jones.  8  £.  R.  3 1 

33.  Tlie  court  (of  C.  P.)  will  not,  by 
putting  off  a  trial,  or  oiher  inHtrect 
means,  compel  a  patty  to  ronsent  to 
a  commission  for  the  examination  of 
witnesses  in  5co//tfni/.  Where  contra- 
dictory verdicts  have  been  found  on  a 

C<»licy  of  insurance,  and  a  third  action 
rought  against  another  under^writer, 
the  court  will  not  put  off  the  trial  to 
enable  him  to  obtain  a  coramissiou 
from  a  court  of  equity  for  th^-  examina- 
tion of  witnesses  in  Scotland,  to  the 
same  facts  which  were  ghren  in  evi- 
dence on  the  last  trial;  at  least  if  he 
has  obtained  time  to  plead  on  the  usual 
tenus.  Ceflandr.VaMghan.  1B.&P.2J0 

34.  That  court  refused  to  laitoffa  trial 
on  account  ofdie  absence  of  a  material 
witness,  by  whose  evidence  the  de- 
fence of  slaverv  was  to  be  established. 

Robinson  vl  Smyth.  1  B.  &  P.  454 
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35.  If  witnesses  are  absent*  and  their 
return  is  not  immediately  expected*  the 
conrt  will  not  require  of  the  plainltff a 
peremptory  undertaking  to  proceed  to 
trial*  as  the  condition  of  tlischarging 
an  application  for  judgment  as  in  case 
of  a  nonsuit  Gardner  ▼.  Mime$. 

Watwtiv.Moui.  1  W.P.T.  US 

3$.  The  aflidavit  of  an  attorney's  clerk 
to  put  off  a  trial  must  state  that  he  is 
pMrticularly  acquainted  witli  the  cir- 
cumstances of  the  cause*  and  has  the 
management  of  it. 

SMivmi  V.  MagUl  1  H.  B.  63? 

j97*  If  a  defendant  die  on  the  night  be- 
fore the  trial  of  a  cause  at  the  sittings 
iu  term*  a  verdict  obtained  in  such 
cause*  and  the  judgment  entered  up 
thereon*  will  be  set  aside  upon  appli- 
cation to  the  court. 

Tatflw  V.  Harri$.  3  B.  &  P.  549 

38.  AVhere  the  debt  was  p«id  after  an 
alias  pluries  writ  issued*  the  defendant 
cannot  object  at  the  trial  that  the 
latitat  was  not  returned ;  for  at  any 
rate  if  the  alia$  pluries  were  the  com- 
mencement of  the  action,  it  is  only  »n 
irregularity,  which,  though  a  ground 
for  application  to  the  court  to  set  aside 
the  proceedings*  vet  havina  been  once 
waived,  cannot  afterwards  be  objected 
to.  Neither  can  it  be  objected  at  the 
trial  that  when  the  debt  was  paid  the 
defends nt  had  no  notice  of  any  action 
commencetl  or  costs  incurred. 

Toma  V.  Pmoell.  7  £.  R.  5S6 

39.  Motions  to  put  off  trials  must  be 
made  in  bank  when  possible,  aud  not 
at  Hisijnrius.  Reg,  Gen.  Easter.  4p  G.  3 

1  W.  P.  T.  56'5 

40.  Trials  can  not  be  put  off  by  con- 
sent at  nisi  prius.  Reg,  Gen.  Mich. 
50  G.  3.  2  W.  P.  T.  ^n 

41.  Evidence  given  upon  trial  by  the  de- 
fendant of  his  havttig  paid  money  into 
court  under  a  rule  does  not  entitle  the 
plaintiff  to  a  reply.  Reg.  Gen.  Hil. 
ho  G.  3.  2  W.  P.  T.  267 

XXV.  Summary  Interference  otherwise 
than  /or  Irregularity  ;  and  Matters 
of  genetal  Practice. 

1.  If  by  ubiise  of  the  process  of  one  of 
the  courts  at  Westminster^  a  sheriff^s 
officer  extort  a  promissory  note  from 
a  suitor,  and  declare  upon  it  in  ano- 
ther of  the  courts  of  Westminster,  the 
latter  court  caimot  interfere  summarily 
to  punish  the  officer  under  32  G.  2. 


2.  If  a  party  proceed  by  action  and  in* 
dictmrnt  for  the  same  assault,  the 
court  (of  C.  P.)  will  not  compel  him 
to  make  his  election. 

Janes  v.  Clay.  I  B.  &  P.  191 

3.  Nor  will  they  stay  prooeedioga  in  aa 
action  on  the  ground  of  a  bill  depend* 
ing  in  Clmncery  for  the  same  cause. 

Murphy  yf.  Cadelt.    2  B.  &  P.  1 37 

4.  If  an  action  on  the  case  for  an  injury 
to  m  house  for  which  the  plaintiff  has 
delivered  a  bill  of  if.  lOf.  be  com- 
menced  in  the  superior  courts*  pro* 
ceedings  therein  may  be  stayed*  the 
plaintiff's  remedy  being  in  the  county 
courts.  Melton  v.  Garwuni.  2  N.  R.  84 

5.  If  A.  sue  C,  the  printer*  and  B.  sue 
Z>*  the  proprietor  of  a  newspaper  for 
two  libels,  and  respectively  recover 
judgments:  and  then  A»  commence 
an  action  against  JD.*  and  B.  against 
C.  for  the  same  libels*  the  court  will 
not  set  aside  the  proceedings  in  the 
latter  actions.  Martin  v.  Kennedy 
and  Bunning  ▼.  Perry.  2  B.  &  P.  69 

6.  After  judgment  on  the  defendant  for 
a  libe!*  the  court  refused  to  make  an 
order  on  the  prosecutor*  to  deposit  the 
original  libellous  papers*  with  the  of« 
ficer  of  the  court. 

R.  v.  Cator  2  E.  R.  36l 

7.  The  court  refused  to  proceed  sum- 
nuinly  against  a  steward*  who  was  an 
attorney,  to  compel  him  to  account 
before  the  master  for  receipts  and  pay* 
nients  in  respect  of  a  mortgaged  estate 
Jind  to  pay  the  balance  to  his  employer, 
and  to  deliver  up*  upon  oath*  all  deeds, 
writings*  &c.  relative  to  the  estate; 
this  being  the  proper  subject  of  a  bill 
in  equity*  and  not  a  case  for  a  man- 
damus to  compel  a  sleward  of  a  manor 
to  deliver  up  court  rolls*  &c.  in  lieu 
of  which  this  auromary  mode  of  pro* 
ceedtng  has  been  a<lo)ited  where  the 
steward  of  the  court  is  an  attorney. 

Cocks  v.  Harmon  6  £.  R.  404 
S.  Where,  pending  a  suit*  a  party  obtains 
a  judge's  order  for  changiuff  his  at- 
torney* it  is  uunecessary  to  file  a  new 
warrant. 

Wood  V.  Plant,  q.t.  &c.  1  W.P.T.44 

9*  Under  a  judge's  order  to  produce 

papers  and  give  copies,  it  is  sufficient 

to  give  extracts  of  those  parts  of  letters 

which  are  relevant  to  the  subject. 

CUffard  v.  Taylor.  I  W.  P.  T.  l6r 

10.  A  plaintiff  may,  without  consulting 

his  attorney*   compromise  an  action 

#•  28.  J  tl.    Ex  parte  Eton  EvansA     with  the  defendant,  and  take  on  him* 

2  B.  &  P.  88 1     self  the  payment  of  the  costs  tp  the 
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attorney,;  if  Al^re  be  i^  irauHulent 
conspiracy  lo^i^eat  .the  attorney  of  bis 

,    costs.       '..... 

Chapman  A'  al  v.  Ham^  1  .W.  P,  T.  34 1 

11.  If  a  pibintiff  collude  ^vith  a  defen-^ 

dant'9  bai4  attc|  bis  attorney  to  deprive 

the  plaintiff!s  5t!tornf  y  iS  \%\%  costs,  by 

•  ^ettbug   a  debt  and  accepting  a  part 

paj^mfnt  ^vitbout  tbe  intervention  of 

fbe  plaintiff's  attorney,  tbe  coiirt  of 

C.P.  will  not  resirain  tbe  plaintiffs 

<  attorney  from  proceeding  agaiiist  tbe 

bail  in  order  to  recover  sucb  costSi 

Sdain  y.  Senate.  2  N,  R.  99- 
1  $•  AAet  writ  of  inquiry  executed  upon 
a  JMllgnient  suffered  by  default,  tbe 
plaintiff  baving  recovered  the  atiiouiit 
of  many  items,  some  of  wbicb  were 
dn^  but  to  others  of  which  lie  would 
not  be  legally  liable,  the  court  sci 
aside  the  inquisition,  and   granted'  a 

;     hew  writ  of  inquiry,  to  be  tried  before 
AJtidge  of  assise. 

Day  V.  Edwards.  1  W.  P;  T.  491 

13..  .If  a  plaintiff'  discontinue  an  action 
stayed  in  am^ther  court  by  a  consoli- 
dation rule,  and  rotnnicnc  e  an  action 
against  tbe  same  defend«iut  for  tbe 
ijaine  caus^  in  C.  P.  the  court  will  stay 
.  proceedings  unti)  after  the  trial  of  the 
tuuse  nieiitioned  in  the  consolidation 
rule.  Parkin  v.  Scott.  1  W.  P.  T.  bGb 

14.  An  enhirged  rule  may  he  made  ab- 
solute at  any  time  on  thb'lust  day  to 
wbicb  it  stands  enlarged., 

Shawv.  Masttrs.  2  W.  P.  T.  1-4 

15.  A  summons  for  time  to  enter. the 
issue  when  returnable  is  a  stay  of  pro> 
ceedinga. 

Anthill  f.U  V.  Metcai/e.  2  N.  R.  169 
iC.  l;[>on  an  application  to  the  court  by 
the  demandant  in  a  writ  of  right  to  be 
allowed  to  discontinue  on  account  of 
Ibe  oniission  of  one  step  in  a  descerit, 
)he  court  would  not  assist  the  deman- 
dant il/otifiiitfn/  \  Jukes  if  a/.2N.R.4^29 

PREROGATIVE. 

i.  The  power  of  the  crown  to  pardon 
H  forfeiture,  and  tt>  grant  restitution, 
tan  only  be  exercised  where  things 
teinain  iti  statu  qnOj  but  not  so  as  to 
affect  le^aj  rights  vested  in  third  |)er- 
sons.         A.  V.  Amen/.   2  T.  R.  56"9 

i.  A  pardonjf  btoaded,  must  be  averred 
to  be  under  the  great  seal ;  (cx(:ept  a 
statute  pardon,  or  what  amounts  there- 
to.) f^ull  V.  Jilt.  iB.  Si  V.  199 

i»  The  king^  by  virtue  of  his  preroga- 
tive, u  exempted  trdm  the  pavbfent  of 
^e§  coUecled  ^sphai^j/  ,Uofn  tbe 


subject,  anil  not  mingled  with  the  prrce 
of  tbe  commodity  before  it  is  known 
by  whit  HI  it  i>i  to  be  made  use  of; 
therefore  an  express  sent  upon  govern- 
hieut  service  is  not  liable  to  pay  tbe 
duty  on  |)6it  horses  imposed  by  25  G.  3 
e.  5'li  §  4.       R  V.  Cook.  3  T.  R.  519 

4.  If,  afler  a  grant  of  a  next  presentation 
to  a  living,  tbe  incumbent  be  inade  a 

'bishop,  by  which  the  living  becbnies 
varan! ,  and  tbe  king  is  entitleil  to  pre- 
sent, tbe  grantee  may  present  on  tbe 
next  vacancy  occasioned  by  the  death 
t)r  designation  of  llic  king's  prcstnlce. 
Calland  {or  Ccifland)  V.  Troteard, 
2  H.  B.  324;  affirmed  in  K.  B.  6 
T.  R.  439 :  and  ihe  judgments  of  both 
courts  affirmed  in  Dom.  Proc. 

6T.  R.  778 

5.  Where  the  grant  of  a  rectory  by  the 
crown  contained  an  exception  of  all 
churches  and  vicarages  thereto  belong- 
ing,  a  pa*petual  curacy  belonging  to 
the  rectory  passed  by  the  grants  not 
beinc  included  in  the  exception. 
Arihington  if  al.  v;  Chester  Dp.  Sf  aL 

IH.  B.41S 

6*.  Kensington  Palace  being  kept  ill  a 
constant  stHte  of  preparation  to  receive 
the  King,  with  bis  olBcers,  servants,  and 
guards  residing  and  doing  duty  there 
at  all  times,  and  some  of  the  royal 
family  having  apattmcnts  there;  is  pri- 
vileged as  a  royal  palace  against  the 
intrusion  of  tbe  sheriffj;  for  the  pnr« 
pose  of  executing  process  against  the 
goods  of  one  of  the  king's  &onSj  liaving 
tbe  use  of  certain  apartments  therein; 
Winter  V.  Miles.  10  E.  R.  673 

PRESSIKG. 

1.  The  Freemen  and  Livery  of  L(mdon 
are  not  exempted  from  being  impres- 
sed for  the  sea'Service,  if  in  other 
respects  fit  subjects  for  that  serviof . 

R.  V.  Young.   9  E.  R.  466 
(And  see  Impressing.) 

PRISONER. 

I.  Attorney,  hts  Presence  Hbhcn  fequisite 
to  a  Prisoner. 

K  When  a  defendant  in  custody  Exe- 
cutes a  warrant  of  attorney  to  Cott* 
less  a  judgment,  there  must  be  an  at- 
torney present  on  his  part ;  the  f^re* 
^ence  of  tbe  plaintiff's  attorney  is  in- 
jiufficient,  though  ^^^  defendant  eon* 
feent  to  bis  acting  as  liis  attorney  aUd« 


PRISONER  I.  ir. 


413 


^.  But  when  a  defendant  is  in  execution 
his' attorney  need  not  be  present. 

Birch  y.  Sharland.    iT.  R.715 
Crompton  v.  Steward*    7  T.  R.  1 9 

3.  Or  if  he  be  hi  custody  at  the  suit  of 
a  third  ^ier$on|  aiid  not  of  the  piain- 
tiff.       Smith  v.Burlton.    I.E.  R.  241 

Ak  Interlocutory  judgment .  having  been 
signed  against  u  prisoner  in  custody  of 
the  marshal ;  the  plaintiff's  attorney 
took  a  cognovit  from  him  for  200/., 
with  a  defeasance  on  paying  49/.  (the 
i'cal  debt)  and  the  costs;  but  no  at- 
torney was  present  on  the  pari  of  the 
defendant ;  tiiough  this  case  was  not 
strictly  within  the  ri^Ie  of  Court, 
(made  15  Car,  2.)  which  only  men- 
tions prisonf'rs  in  the  custody  of  the 
slieriff's  officvrs,  yet  the  Court  inler- 
fereil  for  the  relief  of  a  prisoner, 

Parkinson  v.  Caines.  3  T.  R.  616 

5..  But  at  the  plaintiff's  request  they 
permitted  him  to  alter  his  judgment 
tx>  i\it  rt:al  debt,  on  paying  the  costs. 

3T.R.616 

t}%  A  warrant  of  attorney  to  cunfiess  judg- 
roetit,  executed  by  a  prisoner  in  custody 
on  criminal  process,  is  good,  though 
he  hvivc  no  attorney  present. 

Charlton  v.  Fletcher.    4  T;  R.  433 

7.  If  a  defendant  in  custody,  being 
about  to  execute  a  warrant  of  attorney 
to  conffss  judgment,  is  informed  thut 
it  must  l>e  done  in  the  presence  of  an 
altorncy  bn  his  part,  and  thereupon 
produces  a  person  as  such)  in  whose 
presence  be  executes  the  warrant  of 
httorney ;  the  Court  will  not  set  aside 
the  proceeding)  thereon,  because  the 
person  so  produced  by  tlie  defendant 
Was  not  an  attorney. 
Jej/es  one,  Sfc.  v.  Booth.  1  B.  &  P.  97 

ft.  If  a  prisoner  on  mesne  process  gives 
a  warrant  of  attorney,  the  rule  that 
his  attorney  must  be  present  is  not 
dittpeused  with,  though  two  other 
sureties  not  in  custody  join  in  the 
warrant .       f  ulentiHe  v.  Gulland  4*  al. 

2W.P.T.49 


li.  )V€ck)if  Payments  io. 

1.  The  Court  of  K.  B.  on.  a  first  appli- 
cation gave  an  opinion  that  the  notes 
for  the  weekly  payments  of  Zs,  6d. 
under  the  Lords'  act  must  be  stamped. 
Pitman  v.Uaynea.  7  T.  11.530 
S.  But  aftenvards,  on  mature  delibera- 
tion, they  held  that  such  a  note  need 
not  bB  stamped. 

Tekell V.Casey.    7T.R.670 
![And  see  Bowring  v,  Edgar  in  C.  P. 

i  B.  &  P.  «70X 


3.  A  note  for  groats  must  be  signed  by 
all  the  creditors  in  the  suit ;  and  a  de- 
fondant  was  discharj^ed,  though  he  liad 
received  some  payments  under  a  note 
signed  only  by  one  of  the  parties* 

R.S.Wilkinson.  iT.Vi.lSS 

4.  But  where  a  debtor  was  in  execution 
at  the  suit  of  several  plainlifTs  on  a 
joint  debt,  and  one  of  them  gave  a  note 
for  the  weekly  payments  signed  by  him 
alone  ''for  hituself  and  partners;'' 
this  was  held  to  be  good. 

Meux  is  al.  v.  Humphrey.   8  T.  R.  25 

5.  When  several  executors  are  plaintiffs, 
the  note  must  be  sigtied  by  hII  of  themfc 

Lepine  <5r  al.  v.  Bayley]  8  T.  R.  325 

6.  If  a  note  for  payment  of  the  allow- 
ance to  a  prisoner  under  the  Lords' 
Att  be  dated  on  a  Sunday,  and  deli- 
vered oh  a  Monday,  and  contain  a 
general  promise  to  ^my  tlie  allowance 
\\ieekly,  the  prisoner  is  entitled  to  be 
discharged. 

Constantine  v.  Pifgh.   3  B.  &  P.  1 84 

7.  Qu.  Whether  such  a  note  ought  not 
to  contain  an  express  promise  to  pay  the 
allowance  on  a  Monday,  although  it  be 
dated  on  that  day  of  the  week. '        ib, 

8.  If  a  note  for  the  Ueekly  allowance  to 
a  prisoner  in  execution  at  the  suit  of 
a  corporation,  be  sealed  with  the  cor- 
poration seal,  it  is  a  sufficient  compli- 
ance with  the  words  of  I  he  Lords' 
Act;  which  require  it  to  be  signed 
with  the  name  or  mark  of  the  plaintiff. 

Doe  d.  Cutlers  Company  v.  Hogg. 

N.  R.  SOG 
,9.  The  note    cannot  be  signed  by  the 
creditor's  attorney  if  the  creditor  be 
dead.  1  B  &  P.  335 

10.  The  Court  of  C.  P.  held,  that  they 
could  not,  under  the  words  of  3?  G.  ^, 
c.  8.  §  2.,  moderate  the  sum  to  be  paid 
weekly  to  a  prisotier  on  his  being  re- 
manded, but  that  a  note  must  be 
signed  for  the  full  sum  directed  by 
that  act.     R.  v.  Davis.  1  B.  &  P.  336' 

1  ] .  An  insolvent  debtor  has  a  right  to 
his  discharge  if  his  groats  be  not  paid 
before  10  o*clock  at  night  of  the  diiy 
on  which  they  are  payable ;  and  tlie 
right  is  not  waived  by  the  turnkey  on 
the  felon's  i>ide  accepting  them  after 
that  time.    Fisher  v.^Bull.  5  T.R.  36 

12.  But  if  the  turnkey  accept  a  French 
half-crown  of  the  creditor  in  payment 
of  the  groats,  although  the  prisoner 
afterwards  refuse  it,  that  is  a  soilicieut 
discharge  as  to  the  creditor. 

5  T.  R,  36, «. 
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15.  Payment  of  the  weekly  allowanee 
to  a  prisoner  under  tbe  Lords'  Act,  to 
the  person  who  opens  the  door  of  the 
prison,  is  a  sufficient  payment  to  the 
prisoner  within  the  meaning  of  the  act. 
Parwnav.  Salomon*  N.  R.  11 1 

III.  Super$eikasp  and  Day-Rule. 

I.  The  Court  of  K.  B.  held  that  tbe 
nile  thai  a  prisoner  who  is  ouce  super- 
sedeable  always  continues  no,  only 
holds  so  long  as  he  remains  im  the  same 
custody  and  under  the  same  process. 
Rostv.ChristJUld.    iT.R.  591 

S.  A  defendaut  superseded  for  want  of 

heing  charged  in  execution  in  due  time 

af)er  judgment,  cannot  be  again  taken 

iu  execution  upon  the  same  judgment. 

IJney*  Lowe.  7  £.  R.  330 

)But  It  seems  olherwise  if  the  defendant 
he  superseded  for  wantof  proceediugs 
before  judgment.  7  E.  R.  330 

3.  So  thut  if  a  prisoner  on  mesne  pro- 
cess were  supersedeable  for  any  it  re- 
gularity, lie  cannot  take  advantage  of 
that  after  he  is  charged  in  execution, 
if  he  had  an  «ipportuiiity  of  applying 
on  that  ground  before  he  was  charged 
in  execution.  ^  T.  K.  59 1 

4.  The  CourLof  C.  P.  (Heath  v.  Rook. 
J.  J.  abs.  Bufler  J.)  held,  that  if  u 
defendant  be  supenedeable  for  want 
of  judgment  being  entered  up  in  time, 
but  not  actually  discharged,  he  caunot 
bt:  detained  in  an  action  on  the  judg- 
went.  Piersonv.GoodMPin.  lB.&P.3oi 

5.  Defendant  discharged  out  of  the  cus- 
tody of  the  marshal,  because  there  was 
no  acknowledgment  by  him  of  tbe 
defendant's  being  in  custotly  in  the 
term  in  which  he  was  charged  in  exe 
cution.  Fishery.  Stanhope.  1  T.R.464 

6.  A  dav-rule,  when  made,  covers,  by  re 
lation  back,  the  liberation  of  apiisoner 
who  had  signed  tlie  petition,  but  had 
gone  out  of  the  prison  before  the  sit- 
ting of  the  Court  on  the  same  day; 
thmigh  the  marshal  were  sued  for  an 
escape.       Field  v.  Jones*   9  E.  R.  1 5 1 

7.  In  the  case  of  a  defendant  charged 
in  exccuUnn,  tlie  committitur  niu&t  be 
filed  of  the  same  term  as  the  marshal's 
acknowUdgment. 

Cunningham  v.  Cogan.  10  E.  R.  46 
8/  The  Court  will  dbcbarge  a  defendant 
out  of  custody  in  execution  after  the 
plaintiff's  death  li  it  appear  that  the 
next  of  kin  do  not  intend  to  take  out 
administration,  on  service  of  ^^«  ■""'* 
A'tdi  on  the  next  of  kin. 
ParkUison  v.  Uerlock.  2  N.  R-  ^^ 


PRIZE  AND  PRIZE-MONEY. 

1.  On.  Whether  an  offcer  under  arrest 
and  suspension  on  board  the  fleet  for 
an  offence  of  which  he  is  afterwards 
acquitted,  is  entitled  to  priae*moocy 
taken  during  such  arrest  and  suspen- 
sion 1  Johnson  V.  Sutton  (in  error  J 
Exeh.  Ch.  I T.  R.  493 
[This  question  came  incidentally  before 
the  Court  in  an  action  |>y  the  officer 
suspended,  against  his  superior  olficer 
for  a  malicious  prosecution.  See  tit. 
Action  ON  THE  Casb  VL] 

$.  In  consequence  of  a  trial,  directed  by 
the  Court  "of  Chancery,  the  Court  of 
K.  B.  declared  their  positive  opinion, 
that  the  captain  of  a  ship,  actually  on 
board  at  the  time  of  a  capture,  was 
entitled  to  prize-money,  though  under 
arrest  at  the  time,  andthough  another 
officer  had  been  sent  on  board  to  com« 
mand  the  ship. 

iMmley  y.  Smtton.   ST.R.224 
(And  see  Admiralty  I.) 

3.  A  flag  officer,  who,  after  giving  or* 
dcrs,  to  one  of  the  ships  under  his 
command  to  sail  on  a  cruise,  received 
an  appointment  to  another  command, 
is  not  entitled  to  share  in  a  prize  taken 
(after  his  accepting  the  new  appoint- 
ment) by  the  ship  so  sent  out  by  him  to 
cruise,  the  ship  not  being  actually  under 
his  command  at  the  lime  of  thecapture. 

Johnstone  v.  Margetson.  1  H.  B.  26 1 

4.  Where  a  ship  l>eloiiging  to  a  squadron 
uuder  the  conmirnd  of  an  admiral, 
sails  by  his  orders  on  a  cruise,  but 
before  any  prize  is  taken  he  is  super- 
seded in  his  command  by  another  ad- 
miral, and  afterwards  a  prize  is  taken 
by  the  ship  which  so  saiM ;  though  it 
should  be  doubtful  to  which  of  the 
admirak  the  share  of  admiral  would 
belong;  cleaHy  the  captain  of  I  he 
ship  taking  the  prize  is  not  entitled  to 
it.  Taylor  v.  Lord  //.  Pawlett^  coram 
Lord2\iansfield,nisiprius,A.  D.  1 759. 

I  H.  B.  ^64.  II. 

5.  But  under  such  circumstances,  the 
admiral  who  succeeds  to  the  command, 
t.  e.  who  is  actually  in  command  at  the 
titne  when  the  prise  is  taken,  is  entitled. 

Pigot  V.  White,  E.  25  G.  3-  B.  R. 

1  H.  B.  265>  ft. 

6.  By  tbe  4lh  article  of  the  King's  pro- 
clamation of  1797,  respecting  the  dis- 
tribution of  prize,  as  to  flag-officers, 
it  is  directed,  that  a  chief  flag-officer, 
returning  home  from  a  foreign  station^ 
shall  have  no  ^hare  of  tbe  infixes  taken 
by  the  ships  le/t  behind  to  act  under  i 
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Merc^mmani:  this  applies  as  well  to 
another  command  devolving  by  senio- 
rity, as  to  another  diief  flag  officer 
appointed  by  express  commission  to 
succeed  the  office?  retunung  home: 
and  such  returning  home^  &c.  means 
the  commencenient  in  fact  of  a  com- 
mander-in-chief's departure  from  the 
local  station  of  his  command  for  the 
purpose  of  returning  home,  leating  his 
fleet  behind^  i.  e.  leaving  it  for  all  ef- 
fective purposes  under  the  control  of 
another  commander  competent,  under 
the  terms  of  the  proclamation,  to  com- 
mand in  his  stead.    Therefore  where 
a  flag-officer,  comman'ler  in  chief  in 
the  Mediterranean,  returned  to  Eng- 
land by  leave  of  the  Admiralty  for  the 
recovery  of  his  health,    leaving  thp| 
'  fleet  under  the  command  of  the  next 
flag   oflicer  in  seniority,  but  having 
before  his  departure  dispatched  one  of 
the  fleet  on  a  cruise,  who  made  cap- 
tures within  the  limits  of  the  station, 
after  the  de|>arture  homewards  of  such 
commander  in  chief  out  of  those  li- 
mits, but  before  any  new  orders  given 
by  the  next  flag  officer  on  whom  the 
command  of  the  station  had  devolved  : 
held,  that  the  right  to  the   1  8th,  or 
commanding   flag   officer's  share    of 
pri«e,  belonging  to  the  present  acting 
flag  officer  in  command  on  the  station, 
and  not  to  the  chief  flag  officer  re* 
turning  home;    although   the   latter 
still  retained  the  title,  pay,  and  table 
money  of  commander  in   chief  after 
his  return  home,  and  did  not  resign 
his  commission  as  such  till   after  the 
prize  tsiken,  and  had  official  corres- 
pondence with  the  Admiralty  in  that 
character  till  his  resignation,  and  made 
appointments  in  the  fleet  as  snch :  the 
governing  principle  of  His  Majesty's 
proclamation  being,  that  the  reward  of 
prize  should  be  to  the  pre{<ent  effectivt* 
commander  on  the  station,  and  not  to 
the  nominal  one  who  returns  h<»me, 
leaving  nh^m  behind  to  act  under  an- 
other command.         Retson  (Ld  )  v. 
T\icker  (in  error).    4  E.  R.  538 
Note.  The  action  was  brought  in  C.  P., 
and  after  two  arguments  upon  a  sf-iecial 
verdict  found,  the  Court  was  f(}Uiiih 
divided,  but  judgment  was  given  pro 
/ormA  for  the  defendant.  3B.&P.257 
7.  And  the  doctrine  in  the   precedin;: 
case  will  hold,  though  the  supen'(»r  of- 
ficer, before  his  departuie,  directed  the 
Intel ior  to  take  under  his  coniuiun  t 
those  ships  only  fry  name,  which  cun- 


tiimed  with  him  at  the  principal   sta-* 
tion^  and  the  detached  squadron  when 
they  returned  to  the  eame  place  after  the 
particular  service  performed,  for  the 
performance  of  which  he  had  before 
limited  a  time ;  and  though  such  su« 
|)erior  officer's  connntssion  was  to  com- 
mand in  chief  a  squadron  upon  a/Mrr- 
ttadar  service,  and  tiot  merely  u|ion  a 
particular  station.    At  least  the  supeni^ 
or  is  not  entitled  to  recover  such  share 
of  prize  from  the  iuferior  who  had 
received  it. 
Lord  Keith  v.  Pringle.   ^  E.  R.  252 
8.  One  of  the  ships  of  a  squadron  is  de- 
tached by  the  commanding  flag  officer 
to  lie  off  a  certain  place  withiu  the 
limits  of  the  station,  from  whence  the 
captain,  without  any  further  orders 
for  that  purpose,  though  he  had  writ- 
ten for  such  to  his  superior  officer  aud 
waited  for  them  some  time,  takes  upon 
him  on  his  own  responsilnlity  (though 
from  laudable  motives  which  were  af- 
terwards approved  of  by  the  Admi« 
ralty)  to  depart  and  to  proceed  as  con« 
voy  with  the  homeward- hound  trade, 
and  in  the  course  of  the  voyage  home« 
out  of  the  limits  of  his  station,  (but 
nothuig  turned  on  the  question  >of 
limits)  he  takes  a  price  :  held,  that  the 
superior  flag  oflicer  who  had  before 
the   capture   succeeded    tlie   one  by 
whom  the  order  for  being  detached  had 
been  originally  issued,  (admitting  him 
to  stand  iu  the  same  situation  iu  point 
of  right)  was  not  entitled  to  share  the 
flag  officer's  share  of  i-8th  given  by 
the  King's  proclamation  to  a  flag  of- 
ficer directing  or  assisting  in  a  captuie 
by  a  ship  under  his  command. 

Harvey,  Knt.  v.  Cooke.  6  E.  R.  2^0 
9,  A  flag  officer  at  the  Cape  of  Good  Hope 
sends  a  ship  of  his  si)uadron  within 
the  limits  of  another  flag  officer's 
command  in  the  Asiatic  seas,  for  the 
special  purpose  of  getting  her  repair- 
ed :  and  af^er  the  ship's  going  there 
and  completing  her  repairs  in  the 
manner  directed  by  the  latter  officer, 
and  receiving  an  order  from  him  to 
convoy  certain  ships  on  her  return 
to  her  former  station,  while  exe- 
cuting such  order,  beihg  accidentally 
separated  from  her  convoy,  took  a 
prise  within  the  limits  of  the  flag 
(iffic-er'A  command  in  the  Asiatie 
seas,  but  in  the  course  of  rejoining 
\\*-T  original  flag  officer  at  th^  Cape: 
th«'  Court  nf  K.  B.  held  thai  tii^  latter 
was  not  entitled  to  the  flag  ^icer'f 
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l-8(h  sbare  of  tlie  prize;  his  com- 
Biand  over  tlie  ship  beinfr  suspended 
'while  she  was  out  of  the  limits  of  his 
own,  and  within  the  limits  of  another 
command, Holmes  v.  Rinfiier,STJR.502 
10.  One-who  at  the  time  of  a  prize  ta- 
ken by  a  custom-bouse  cutter  bore 
the  commission  of  mate,  but  was  ac- 
ting commander  on  board,  under  an 
•  4>rder  from  the  commissioners,  com- 
municated by  letter  to  the  collector 
of  the  port  to  which  the  cutter  be- 
longed, and  by  him  communicated 
by  letter  to  such  mate,  is  entitled^  to 
du  commander's  share  of  the  prize 
under  tlie  King's  warrant  of  the  C6th 
of  November,  1803,  referring  to 'his 
former  warrant  of  the  4th  of  Jttfy, 
1803 ;  Mhich  speaks  generally  of  the 
share  to  be  given  to  the  commander, 
officers,  and  crew,  as  a  reward  for 
their  service :  and  this,  though  the 
former  commander,  whose  commission, 
as  such,  had  befote  been  withdrawn 
and  caucelled  by  order  of  the  com- 
missioners, on  some  supposed  nnscon- 
duct^  was  afterwards  restored,  and 
n  new  commission  granted  to  him 
bearing  the  same  date  as  his  former 
commission,    which   was    before  the 

-  prixe  taken.  An<l  such  acting  com- 
mander was  held  to  be  entitled  to 
tlie  full  share  of  commander,  withoui 
deducting  a  share  of  a  deputed  mari- 
ner, who  at  the  time  of  such  capture 
made  was  on  board  acting  as  nutte  by 
like  authority. 

Piil  V.  Ta^ior.    1 1  E.  R.  4  U 

11.  If  the  fleet  of  an  ally  and  a  British 
fleet  serve  together  under  a  British 
commander  in  chief  who  detaches  I  he 
squadron  of  the  ally,  the  admiral  of 
the  auxiliary  power  is  not  entitled  as 
a  flag  oflicer  to  share  prises  made  by 
British  ships  detached  in  aoothei 
direction  to  which  he  lent  no  actual 

-  €0-opetati<m  in  eflecling  the  capture. 
Duckworth  (Bt.)  v.  Tucker.  2W.  P.T.7 

12.  If  an  ally  actually  co-operates  in 
eflecting  a  capture,  lie  cannot  recover 
any  proportion  of  the  prizes  in  the 
common  law  courts  of  this  country, 
but  must  sue  in  the  prize  courts. 

2  W.  P.T.7 
'1 3.  Every  instrumeat  by  which  a  seaman 

or  marine  conveys  his  prize^ioney  or 

wages  in  the  hands  of  the  public  ofli- 

cers,  must  be  in  the  f  <rm  prescribed  by 

the  Stat.  96  G,  3.  r.  63.,  and  the  other 

statutes  to  which  it  refers. 

Turtley,  OeariwelL   6T.  R.426 


14.  If  the  prize-court  condemns  cap* 
tured  vessels  prize  to  Hii»  Majesty,  the 
sentence  while  unappealed  from  is  con- 
clusive on  the  common  \«w  courts  and 
on  all  the  world,  that  no  ally  or  other 
person  is  entitled  to  a  share  in  it. 

sw.p.T.r. 

15.  Common  law  courts*  cannot  ent^r-? 
tain  jurisdiction  of  tlie  question  whe- 
ther prize,  or  no  prize,  or  by  whom 
taken.  ib, 

16.  If  it  can  be  discerned  on  the  face 
of  the  sentence  of  a  foreign  court,  of 
prize  that  the  court  condenmerl,  on 
the  ground  that  the  property  belonged 
to  enemies,  the  sentence  is  conclusive 
evidence  in  the  courts  here  that  the 
property  was  not  neutral. 

^olton  v.  Gladstone.   2  W,  P.  T.  85 

PROCEDENDO- 

1.  If  an  indictment  for  felony  has  beeii 
removed  here  from  an  inferior  court, 
in  ord'^r  to  issue  process  of  outlawry 
upon  it,  and  the  party  accused  come 
in,  this  court  will  award  ^procedendo 
to  carry  the  record  back. 

R,\,  Perry,    5T.R.478 

2.  If,  afier  a  procedendo  Xo  carry  back  a 
cause  to  an  inferior  court,  the  plaintiff 
recover,  and  then  sue  out  a  scire  facias 
against  the  bail  hclow,  and  they  re^ 
move  tliepr()ceedln<i$  against  them  into 
this  court  by  habeas  corpus,  this  court 
will  award  a  procedendo  in  the  suit 
agaiust  the  tail. 

Dixon  V.  Hcslop.    6  T.  R.  365 

3.  A  couse  was  removed  from  an  inferior 
court  by  an  habeas  corpus  cum  causa, 
to  which  a  return  was  made,  stating  a 
custom  under  which  the  defendant  was 
sued  and  arrested:  the  defendant  %vho 
removed  the  cause  not  having  pro- 
ceeded in  it  here,  the  Court  awarded 
a  procedendo,  though  error  was  sug* 
gested  on  the  face  of  the  proceedings 
btlow:  this  Court  saying  they  would 
leave  the  defendant  to  hi^  writ  of  error. 

Horton  v.  Bechmau.   6  T.  R.  76O 

PROHIBITION. 

L  A  prohibition  will  be  granted  to  a 
court  of  ap|)ea1,  where  it  appears  that 
they  have  no  jurisdiction  over  the  sub* 
ject-m»tter,  even  after  they  have  re- 
mitted the  suit  to  the  court  below,  and 
awarded  costs  against  the  a])})eliant, 
and  though  the  party  applying  for  % 
prohibition  appealed  to  thut  court. 

1  T*  R.  55S 
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52.  Where  a  modus  is  pleaded  in  an  ec- 

cl«!iia«(tical  court,  a  proliibitioii  may  be 

^raated  any  time  before  final  sentence. 

Darby  v.  Cozens.    1  T.  R.  652 

(And  Motley  and  Cozens,  S.  P.) 

5.  Proliibition  to  a  spiritual  court  will 
be  granted  after  sentence,  if  it  appear 
on  their  proceedin|vs  that  they  have 
exceeded  their  jurisdiction. 

Leman  v.  Gouity.   3  T.  R.  3 

4.  Therefore,  though  they  mny  compel 
churchwardens  to  deliver  in  their  ac- 
counts, yet  as  tliey  cannot  decide  on 
the  propriety  of  the  charges,  a  prohi- 
bition will  be  granted  if  they  do. 

3  T.  R.  3 

5.  Proliibition  was  granted  to  stay  a  suit 
in  the  spiritual  court  for  breaking 
open  a  chest  in  the  church,  and  taking 
away  the  title  deeds  to  the  advowson. 

'  Gardner  v.  Parker,   4  T.  R.  35 1 

6.  Calling  a  person  whore  is  libellous  in 
the  spiritual  court.  2  T.  R.  4?  3 

r*  If  the  spiritual  court  hath  cognizance 
of  part  of  thti  charge  only,  and  not 
the  rest,  the  court,  after  sentence  be- 
low, would  not  grant  a  prohibition. 

2  T.  R.  473 

6.  So  where  the  subject  of  a  suit  in  an 
inferior  court  is  within  the  jurisdiction 
of  that  court ;  though  in  the  proceed- 
ings a  matter  be  stated  which  is  out 
of  its  jurisdiction,  yet  unless  it  is  going 
on  to  try  such  matter,  a  prokibition 
will  not  lie, 
Dutens(Clk,)  v.  Robson.    1 H.  B.  1 00 

9'  A  prohibition  issued  to  the  Bishop  of 
Chichester,  who  claimed  a  right  to  pre- 
sent by  lapse,  under  pretence  of  his 
visitatorial  authority,  to  the  office  of  a 
canon  residentiary  of  his  church :  it 
being  a  freehold  otiice,  and  the  right 
of  election  thereto  in  the  dean  and 
chapter.  The  Bishop  of  Chichester  v. 
Harward  Sp  aL    1 T.  R.  <)50 

10.  If  a  modus  be  not  proved  as  laid  by 
the  plaintiff  in  a  suit  in  prohibition, 
there  must  be  a  verdict  for  the  defend- 
ant, who  is  inlitled  to  costs:  but  if 
any  modus  he  found,  though  different 
from  that  laid,  that  is  a  ground  for  the 
court  to  refuse  a  consultation. 

.    Brock  V.  Richardson,    1  T.  R.  42/ 

11.  Quisre, — Whether  the  misinterpre- 
tatipn  of  a  statute  by  an  inferior  court, 
the  consideration  of  which  arises  in* 
cidentally  in  the  course  of  a  proceed* 
ing  which  is  confessed  to  be  within  its 

'  jurisdiction,  be  a  ground  for  a  pj^ohi- 
bitionl  Whether  it  be  not  rather  a 
matter  of  appeal  t  But  clearly  in  such 


a  case  a  prohibition  will  not  lie,  'Unless 
it  be  made  appear  to  the  superior 
Court,  that  the  party  applying  for  the 
prohibition,  has,  in  the  course  of  the 
proceedings  in  the  inferior  court,  al« 
leged  a  ground  for  a  contrary  inter- 
pretation of  the  statute,  on  which  he 
applies  for  the  piohibition,  and  that 
the  inferior  court  has  proceeded  not« 
withstanding  such  allegation. 

2  H.  fi.  i33 

12.  Where  a  Spiritual  Court  inciden* 
tally  determines  any  matter  of  common 
law  cognizance,  such  as  the  donstruc-* 
tion  of  an  act  of  parliament,  otherwise 
than  as  the  common  law  require^;  pto^ 
hibit ion  lies  after  sentence;  although 
the  objection  do  not  appear  upon  the 
face  of  the  libel,  but  is  collected  froui 
the  whole  of  the  proceedings  beloWi 

Gould  V.  Gapped',  Clerk.   5  E.  R.  345 

13.  Courts-Marl ial,  Courts  of  Adit)iralty» 
and  Courts  of  Prize,  are  all  liable  to 
the  controuling  aulhurity  of  the  Courts 
at  Westminster:  the  general  ground 
of  prohibition  being  an  excess  of  ju*> 
risdiction,  when  they  assume  a  power 
in  matters  not  within  their  cognizance^ 
or  act  contrary  to  the  rules  of  an  act 
of  parliament  made  to  limit  their^  au- 
thority. That  they  have  decided 
wrong,  or  that  there  is  error  in  tlie 
proceedings,  may  be  a  ground  of  ap- 
peal on  review,  but  not  of  prohibition^ 
there  being  no  ground  for  the  inter- 
ference of  the  courts  at  Westminster 
where  the  matter  is  clearly  within  the 
jurisdiction  of  such  inferior  courts. 

2H.B.  100.  tOI.  107 

14.  The  Prize  Court  of  Appeals  has  ju- 
risdiction to  decree  that  one  who  was 
co-agent  of  the  captors,  in  whose  hands 
the  proceeds  of  the  prize  after  con- 
demnation and  sale  were  placed,  should 
after  a  decree  of  restitution  with  in* 
terest  pronounced  against  the  captors, 
pay  interest  on  such  proceeds  while  in 
his  hands  to  the  claimant.  And  B.  R* 
will  not  grant  a  prohibition  to  the 
Puze  Court  to  restrain  it  from  execu- 
ting such  decree,  either  on  the  ground 
that  it  did  not  appear  on  the  proceed* 
ing  below  that  the  agent  was  a  regis^ 
iered  agent  under  the  statute  33  G.  3* 
c.  66. ;  because  that  court  has  origi* 
nal  jurisdiction  in  rem  and  its  incidents 
independent  of  the  statute;  nor  on 
the  ground  that  the  court  below  were 
restrained  by  tbe  32'l  clause  of  the  act 
from  decreein^testitution  of  more  than 
the  rut  proceeds  of  the  sale,  awarded 
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upon  condemnation  ;  becaase  interest 
made  of  such  net  proceeds  in  the  bands 
of  the  holder  are  to  be  deemed  part 
of  the  proceeds ;  nor  on  the  ground 
that  h  was  not  alleged  that  interest  h;Ad 
in  fact  been  made  by  such  agent ;  be- 
cause that  was  a  fact  for  the  court 
below  to  decide  upon,  and  they  roust 
be  presumed  to  Lave  decided  on  satis- 
factory evidence.  IVitlis  v.  1%e  Com- 
missioners of  Appeals  in  Prize  Causes, 

5  E.  R,  22 

15.  The  Court  of  C.  P.  refused  to  grant 
a  prohibition  to  prevent  the  execution 
of  the  sentence  of  a  court-martial, 
passed  against  A.,  who  had  received 
pay  as  a  soldier  (but  assumed  the  mili- 
tary character  merely  for  the  purpose 
of  recruiting  in  the,  usual  course  of 
that  service),  though  the  proceedings 
of  the  court  martial  appeared  to  be  in 
some  instances  irregular. 

Grant  Y.Gould  {Sir  C.)  2H.  B.69 

16.  The  Court  of  C.  P.  has  no  power  to 
issue  an  original  writ  of  prohibition 
to  restrain  a  bishop  from  committing 
waste  in  the  possessions  of  his  see ;  at 
least  at  the  suit  of  an  uninterested  per- 
son. Semb.  That  no  court  of  com- 
mon law  has  that  power.  Qu.  If  the 
Court  of  Chancery  has  not. 
Jefferson  v.  Duriuim(  Bishop  of)  Sf  a!. 

I  B.  &  P.  105 

17.  Where  a  rector  was  cited  in  the 
episcopal  consistorial  court  to  shew 
cause  why  the  ordinary  should  not 
grant  to  a  parishioner  a  faculty  for 
stopping  up  a  window  in  a  church 
against  which  it  was  proposed  to  erect 
a  monument,  to  the  granting  of  which 
the  rector  dissented ;  notwithstanding 
which  the  court  below  were  proceed* 
ing  to  grant  the  faculty  with  the  con- 
sent of  the  ordinary  ;  held  to  be  no 
ground  for  a  prohibition,  but  mere 
matter  of  appeal,  if  (he  rectors  reasons 
for  dissenting  were  improderly  over- 
ruled. Bulwer,Clerk  y.Hase.3E.R,2i7 

18.  After  sentence  in  the  ecclesiastical 
court  in  a  matter  of  tithe,  where  the 
question  turned  upon  the  construction 
of  an  act  of  parliament,  upon  a  doubt 
raised  whether  that  court  had  not  mis- 
construed the  act,  this  court  directed 
the  plaintiff  to  declare  in  prohibition, 
for  the  more  solemn  adjudication  of 
the  question,  whether  supposing  the 
court  below  to  have  misconstnied  the 
act^  a  prohibiHou  should  go  after  sen- 


tence  in  a  matter  in  which  the  conft 
below  had  original  jurisdiction,  or  whe« 
ther  it  was  only  a  ground  of  appeal  1 
Gore  V.  Gapper  {Clerk),  and  Gould  v. 
Gapper  {Clerk).  3  E.  R.  472 

19.  Prohibition  granted  on  affidavit  that 
the  defendant  (to  a  libel  for  tithes  in 
kind  in  the  spiritual  court)  answered 
on  oath,  or  pleaded  a  modus ;  with- 
out its  appearing  that  the  modus  was 
regularly  pleaded  below,  so  as  to  ba 
put  in  issue  there. 

FrenchfClk.)  v.  Trask,    1 0  E.R.  348 

20.  Prohibition  denied  to  the  spiritual 
court  upon  its  rejection  of  a  modus  set 
up  there  of  id.  for  every  turkey  laying 
cgg'f  or  of  every  tenth  ^g,  Ike.  in 
lieu  of  tithe  of  turkies,  at  the  option 
of  the  vicar ;  such  modus  not  ascer- 
taiuiug  any  certain  time  when  the 
money  payment  in  lieu  of  the  eggs 
was  to  be  made,  in  case  the  option 
was  made  to  take  it  in  money.  ' 

Roberts  v,  miliams  (Clk)  ^^/l 

J2E,R.S3 

PURCHASER. 

1.  A  Purchaser  is  not  compelable  to  ac« 
cept  a  title  to  premises,  formerly  sub* 
ject  to  an  incumbrance,  the  discharge 
of  which  is  shewn  only  by  pre8uni|>« 
tion.  A  leasehold  was  sold,  subject 
to  a  ground-rent,  which  was  said  to  be 
apportioned  out  of  a  larger  rent,  but 
the  apportionment  was  not  evidenced 
by  an  exi:iting  deed,  but  only  by  ti^e 
acceptance  of  a  mesne  landlord,  and 
presumption  :  held  that  the  purchaser 
was  not  bound  to  accept  the  title* 

Barnwell  v.  Bonis.    1  W.  P.  T.  430 

2.  A  voluntary  settlement  of  lands,  made 
in  consideration  of  natural  love  and 
affection,  is  void  against  a  subsequent 
purchaser  for  a  valuable  consideration 2 
though  with  notice  of  the  prior  set* 
tlemcnt  before  all  the  purchase  money 
was  paid,  or  the  deed  esecoted ;  and 
though  the  settler  had  other  property 
at  the  time  of  such  prior  aettlement, 
and  did  not  appear  to  be  then  indebt* 
ed,  and  there  was  no  fraud  in  fact  in 
the  transaction:  for  the  law,  which  \x 
in  all  cases  the  judge  of  fraud  and  co- 
vin arising  out  of  (acts  and  iotentSp, 
infers  fraud  in  this  case,  upon  the' 
construction  of  the  statute  27  Eiiu^ 
c.  4t         .  Doe  d*  Otley  v.  Mannings 

9£*R.  69 
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QUARE  IMPEDIT. 

1.  If  the  right  of  nomiiialion  be  in  one, 
and  of  presentation  in  another,  and 
either  impede  the  other  in  his  right, 
a  quare  impedii  lies.  3  T.  R.  6*0 

€.  Where  the  right  of  nominating  is  in 
A,  and  of  presenting  in  B.,  B.  is  to 
judge  of  the  (|tialiiication  of  the  per- 
son nominated,  in  the  same  manner  as 
a  bi:*hop  does ;  but  if  the  person  pre- 
senting object  to  the  nomine  on  the 
ground  of  immorality,  that  must  be 
tried  by  a  jury.  3  T.  R.  646 

3.  In  piraiiiug  a  right  in  coparceners  to 
present  ao  advowson  by  turns,  it  is 
good  to  stattf  that  the  right  arose  be- 
cause they  did  not  agree  to  present, 
whi(b  is  synooimous  to  saying  they 
could  not  agree.  i  H.  B.  376 

4*  If  three  coparceners  of  an  advowsou 
do  not  agree  to  present  on  a  vacancy, 
the  eldest  (or  her  assigns)  may  present 
to  the  fir^t  turn ;  and  the  second  aud 
third  (or  their  assigns)  to   the  next 
turns,  according  to  the  order  of  the 
birth  of  the  coparceners.     1  H.  B.412 
6,  A.,  B,,  and  C,  three  sisters,  are  co- 
parceners of  an  advowson.  A,  marries 
Z>.,  on  whom  i^.'s  third  is  setiled ;  B, 
marries  E,;  and  C.  dies,  liaviog  de- 
vised her  third  to  F.,  the  son  of  B. 
«nd  E, — D.,  E.f  and  F.  being  thus 
entitled,  under  or  in  right  of  the  se- 
▼ernl  original  coparceners,  a  quare  im- 
pedit  is  brought  by  G*,  a  stranger, 
against  D.  and   £. — £.  dies  pending 
the  writ,  and  the  share  of  B.  (pre- 
viously deceased)  thereupon  descends 
to  F»t  in  addition  to  the  share  devised 
to  him  by  C — D.  suffers  judgment 
by    default.— This  judgment  against 
D*  is  a  bar  to  a  quare  impedit  brought 
by  Z>.  and  F,  (in  which  D.  is  sum- 
moned  and   severed)  to  recover  the 
same  presentation;  but  is  not  a  bar  to 
jP.'s  rightto  recover  on  the  next  avoid- 
ance in  his  turn.    Barker  6^  aL  v, Lon- 
don (Bishop),  S^aL     1  H.  B.  412; 
(and  Wiiies's  Rep.  659). 
€,  In  quare  impedit  the  defendant  pleaded 
that  one  AT.  O.  under  whom  he  claimed 
•  being  seised  in  fee  of  one  moiety  of 
the  advowson  to  present  to  one  turu 
in   every  two   turns,    pre^sented   one 
«/.  O.  in  her  proper  turu;  that  the 


church  being  afterwards  vacant,  one 
•/.  fV.,  under  whom  the  plaintiff  claim* 
ed,  presented  in  his  proper  turn ;  that 
the   church  being  again   vacant,  the 
plaintiff  presented  ;  aud  that  the  church 
being  a  fourth  time  vacant,  it  belonged 
to  the  defendant  to  present.    On  de- 
niurrer  to  this  plea,  the  court  held  that 
the  defendant  had  not  shewn  a  title  to 
present,  since  he  had  not  shewn  whether 
the  third  presentation  was  by  usurpa- 
tion or  by  agreement,  and  that  it  could 
not  be  presumed  that  the  defendant 
was  entitled  to  present  in  the  first  and 
fourth  turn,  and  the  plaintiff  in  the 
second  and  third,  since  the  plea  averred 
that  M.  O.  had  presented  to  the  first 
turn  in  her  proper  turn,  and  J.  JV,  in 
his  proper  turn.       Birch  v.  Lichfield 
and  Coventry  {Bishop).  3  B.  6c  P.  4^4 
7.  Semb.  that  if  it  had  Hpfieared  by  the 
pica  lh«t  the  plamtiff  had  presented  to 
the  third  turn  by  usurpation,  he  would 
still  have  been  entitled  to  the  fourth 
turn  by  right.  ibm 

QUO    WARRANTO 
INFORMATIONS. 

I.  Limitation  of  Time  for  applying  for* 

[See  statute  35  G,  3.  c.   58.    "  for  the 
amendment  of  the  law  in  the  proceed* 
ings  upon  infurmation  in  nature  of  quo 
warranto;"    under  §  1.   of  which  a  • 
defendant  may  plead  that  he  has  held 
or  executed  his  office  for  six  years  or 
more ;  aud  on  a  verdict  on  such  issue 
should  be  entitled  to  judgment  in  his 
favour  with  costs;  ami  this  extends  to 
informations  by  the  attorney-general ; 
by  §  2.  derivative  titles  are  also  pro- 
tected.   Under  that  act,   a  defenditnt 
may  plead  several  pleas  even  though 
he  do  not  plead  (in  one  of  them)  the 
limitation  imposed  by  tlie  statute. 

li.y.Jutridge.  8T.R.4ff7 
The  following  cases  were  determined 
previous  to  that  act.] 

1.  The  C0U1I  will  consider  all  the  cir« 
cumstaiices  of  the  case  before  they 
disturb  the  peace  of  corporations. 

IL  V.  Stacey.    I  T.  R.  3 

2.  The  court  determined  that  they  would 
not  grant  an  information  in  the  nature 
of  a  quo  warranto  after  twenty  years' 
quiet  possession.  1  T.  R.  1 

3H  2 
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3.  And  it  was  held  that  length  of  time, 
though  less  ihan  twenty  years»  might 
iiHiuce  the  court  to  refuse  such  an  in- 
formation under  certaincircumstances. 

IT.  R.  3 

4*  Fourteen  years  quiet  possession  held 
a  suflicie;jt  length  of  time  for  refusing 
au  infornv'ttion.         R.  y.  Pike  Brad- 
dock,  T.  10  G.  3.     1 T.  R.  3.  ». 

jf.  And  iu  the  prinripal  case,  a  quo  war 
ronio  information  against  a  freeman  of 
the  borough  of  IVinchelitra  was  refused 
after  sixt<  en  years'  acituiescence  under 
the  election  of  a  mayor  (under  which 
the  defendant  claimed),  where  a  mere 
blunder  was  committed,  as  to  the  per- 
son who  ought  to  have  presided  there- 
at in  the  absence  of  the  old  mayor. 
whose  duty  it  was.  Tb^  corporation 
<:onsisted  of  a  mayor,  jurats,  aud  free- 
men ;  and  the  election  of  ma^or  was 
made  anruaily  by  the  body  of  free- 
man out  of  the  jurats,  which  latter  have 
DO  right  to  vote ;  and  on  that  occasion 
the  election  appeared  to  have  been  held 
before  the  new  mayor  himself,  instead 
of  the  oldest  freeman :  but  all  parties 
bad  concurred  at  the  time. 

,  R.  V.  Siace^,  1 T.  R.  1 

6*  The  court  said  they  would  iu  up  cusc 
grant  a  qno  warranto  information  after 
twenty  years  quiet  possession. 

R.v.J.Newlingl  3T.R.310 

7f  And  that  applications  made  within 
that  time  might  be  refused  on  particu- 
lar circumstances.  3  T.  R.  3 10 

8r  Such  an  apptication  lefused  after  four- 
teen years'  quiet  possession. 
R.  V.  Pike  and  Prideaux.  3  T.  R.  3  U 

p.  At  leugth  the  court  resolved  to  limit 
their  own  discretion,  and  that  they 
would  not,  under  any  circumstances, 
grant  an  information  iu  nature  of  quo 
warranto  against  a  person  who  has 
been  in  the  peaceable  possession  of  his 
fraucliise  six  years. 

R.Y,Diekin,    4T.R.28? 

|0.  And  soon  afterwards  the  court  de- 
termined that  they  would  not  grant 
p  quo  warranto  information  to  impeach 
a  derivative  title,  if  the  person  claim- 
ing the  or|ffinal  title  has  tieen  in  the 
uudisturbed  ppssessioi)  of  his  office  six 
|ears.     RfV.Q.  Peacock.  4T.R.684 

II.  Other  Causes  for  refusing. 

y  Whether  the  court  will  grant  an  in- 
formation to  impeach  a  derivative  title, 
where  the  fierson  from  whom  it  was 
derived  died  iu  the  undi'iturbed  posses- 
iiofi  of  it  J  q^.    R,  v,  iitacejf.  IT.R.*! 


2.  Such  title  shall  not  be  impeached  by 
those  who  have  acquiesced  and  acted 
under  it.  1  T.  R.  4 

3.  After  the  death  of  a  mayor.  Blacks- 
stone  J.  would  not  suffer  his  eligibility 
to  be  dii^puted,  but  merely  the  fact 
whether  be  was  mayor  or  not,  which 
the  corporation  books  shewed  ;  and  if 
he  was  in  fact  mayor,  it  was  to  be 
taken  that  he  had  been  regularly  so. 

R.  v.  Spearing,  Spring  Ass.  at  IVin* 
Chester  1771*  (cited  in  R.  v.  Stacey), 

1  T.  R.  4,  It, 

4.  It  was  held  that  possession  of  a  cor- 
porate franchbe  for  less  than  twenty 
years,  was  not  of  itself  a  si<<hcient  oIk- 
jection  to  an  information  in  nature  of 
a  quo  warranto  to  try  the  validity  of 
the  title  to  such  franchise. 

Ry.Bond.    2T.  R.767 

5.  But  that  the  circumstance  of  the  re- 
lator's standing  in  the  same  situation 
with  the  defeudant,  or  its  appearing 
that  the  corporation  must  necessarily 
he  dissolved  by  impeaching  the  de- 
fendant s  title,  and  the  title  of  those 
who  claim  under  him,  would  govern 
the  discretion  of  the  court  in  refusing 
such  an  application.  2  T.  R.  7()7 

6\  The  fact  of  the  defendant's  title  hav- 
ing been  before  attacked  by  a  similar 
information,  which  was  afterwards 
abandoned,  was  not  allowed  to  have 
any  weight,  2  T.  R.  7^7 

7'  The  court  refused  to  grant  a  qtto 
warranto  information,  because  the 
party  af>plying  for  it  had  agreed  not 
to  enforce  a  bye-iaw  upon  which  he 
now  grounded  bis  attempt  to  impeach 
the  defendant's  title. 

R.y.  Mortlock.   3T  R.300 

S.  The  court  refused  to  grant  an  infor- 
mation against  one  who  had  served  the 
office  of  mayor  twelve  years  t>efore, 
when  the  rule  to  shew  canse  wa.s  ob- 
tained upon  an  affidavit  that  the  rela- 
tor did  not  believe  he  had  been  duly 
sworn  in,  and  the  rule  was  opposed 
by  an  affidavit,  which  did  not  ex- 
pressly  allege  that  he  had  been  duly 
sworn,  but  stated  that  he  appeared  b^ 
the  ccrporationhooku  to  havs  been 
sworn  in.  2T.  B.  310 

9.  Refused  after  eight  years,  though  a{>« 
plied  for  on  affidavit  of  the  towq- 
clerk  that  defendant  had  not  taken 
the  oaths  of  allegiance,  ^c:  it  ap- 
pearing by  the  corfioratioii-books  that 
he  had,  and  it  not  being  a  fecent 
complaint. 
/^.  V,  Hellcston  (Mayor).  3  T-  R*^  1 1 
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f  0.  In  ^neral  the  fitk  of  the  electors  is 

not  to  be  brought  iu  question  by  at- 

'    tacking  the  title  of  the  person  elected 

'    by  thtm :  but  this  rule  doe^  not  apply 

*    where  there  is  no  method  of  pn^secu- 

tion  by  which  the  title  of  the  electors 

may  be  questioned  i\\  the  fir^t  instance. 

3  T.  R.  59G 

1 1 .  There  must  be  an  user  as  well  as  a 
claim  of  a  franchise  iu  order  to  found 
an  application  for  an  information  in 
nature  of  n  quo  warranto :  stating  th^t 
the  defendant,  who  was  elected  to  an 
office,    had   tendered  himself  to  be 

'    sworn  in,  is  not  sufiirient. 

R.  V.  WkitwelL    5  T.  R.  85 

12.  But  a  swearing  in,  tliough  defective 
in  law,  y^t  being  such  whereby  th^ 
party  claimed  at  the  time  to  be  a  free 
burgess  of  a  corporation :  held  a  suf- 
ficient user  of  the  oflice  to  warrant  an 
information  in  nature  of  a  quo  war- 
ranto, against  him,  and  not  like  a  mere 
claim  of  the  oflice. 

R.  V.Tate.  4E.R.3S7 

J3.  Upon  a  question  concerning  the  v.)- 
.  lidity  of  an  election  to  a  vacant  fellow- 
ship made  by  the  fellows  of  Trinity- 
Hail,  Cambridge,  which  was  di5pute<i 
by  tlie  mastciy  the  court  held  that  an 
information  in  nature  of  quo  watTanto 
would  not  lie ;  but  thought  the  )>roj)er 
remedy  in  such  case  was  by  mandamus^ 
or  by  an  action  brought  by  the  fellow 
appointed  by  the  master,  to  try  his 
tight.  R.  V.  Gregmy,  £;.  12  G.  3. 

4T.R.240,  n. 
H.  The  court  will  not  grant  a  quo  war- 
ranto information  to  try  the  validity  of 
an  election  to  the  olhce  of  church- 
warden, because  it  is  no  usurpation 
on  the  crown. 

R.  V.  Shepherd.    4T-R.381 

1 5.  Where  an  information  in  nature  of 
quo  warranto  was  moved  for  on  the 
ground  of  a  disputed  mode  of  election, 
which  alone  was  in  controversy  at  the 
time  of  the  defendant's  election,  and 
which  groimd  was  afterwards  answered 
on  shewing  cause,  the  court  would  not, 
in  their  discretion,  make  the  rule  abso- 
lute to  try  another  incidental  and  se- 
condary question,  as  to  whether  there 
were  a  suthcient  interval  of  time  allow- 
ed between  the  nomination  and  elec- 
tion of  the  defendant ;  no  person's 
right  having  been  set  aside  by  means 
pjf  such  acceleration  of  tlie  election,  if 
yX  were  accelerated. 

R,Y.Osbiwme.  4E.R.32r 


1 6.  Where  a  corporation  was  dissolved* 
and  no  cor(K>rate  body  existed  in  fact 
at  the  time,  the  court  refused  tograut 
an  information  in  nature  of  quo  war* 
ranto  against  an  individual  for  an  ira* 
pertinent  claim  to  be  returning  officer 
at  an  election  of  members  to  serve 
in  parliament,  by  virtue  of  his  having 
been  elected  an  alderman  while  the 
corporation  existed  in  fact ;  there  be- 
ing no  civil  right  in  controversy,  but 
it  being  r'^ther  the  ground  of  a  pro* 
reeding  in  poenam  by  the  Attorney- 
General.     R.  y.  Saunders.  3 £.R.  1 19 

III.  For  what  Offices  or  Purposes  grant* 
able ;  and  on  whose  Application., 

1 .  Informations  in  nature  of  a  quo  war^ 
ranto  have  been  considered  of  late 
years  merely  as  civil  proceedings. 

2  T.  R.  484 

2.  An  information  in  nature  of  a  quo 
warranto  granted  against  a  port- reeve 
of  a  borough  and  manor,  who  as  such 
was  the  returning  ofiicer  of  the  bo« 
rough.  R.y.Mein.  3T.  R.59(i 

3.  Information  in  nature  of  a  quo  war* 
ranto  lies  again^^t  a  person  claiming  to 
have  a  right  of  voting  by  virtue  of  a 
burgage  tenement.  Horsham 

case,  H.  30  G.  3.    3  T.  R.  ^9^,  n. 

4.  Information  in  nature  of  quo  war* 
ranto  lies  for  the  office  of  bailiff  of  a 
court  leet,  lieing  a  prescriptive  officer* 
having  a  power  to  summon,  and  select 
the  jury.  R.  v.  Bingham  {Clerk). 

2  £.  R.  308 

5.  In  considering  whether  they  should 
give  leave  to  file  a  quo  warranto  in- 
formation, the  court  will  judge  from 
all  the  circumstances  who  are  the  real 
prosecutor.  6  T.  R,  503 

(>.  It  is  no  objection  to  an  application  for 
an  information  in  nature  of  a  quo  war- 
ranto 9f^im{  a  mayor  for  not  haxing 
taken  the  sacrament  within  the  proper 
time  l)efore  his  election,  according  to 
Stat.  13  Car.  2.  st.  2.  r.  1  ;  that  the 
relators  concurred  in  his  election  ;  be- 
cause that  defect  is  a  Utent  one,  aris* 
ing  from  the  omission  of  an  act  posi« 
tively  required  by  the  legis'atnre. 

R  v.  Smith.    3  T.  R.  573 

7.  And  the  court  for  such  an  omission 
will  grant  an  information  at  the  prayer 
of  a  mere  stranger  to  the  corporation, 
because  it  concerns  the  interest  of  the 
wholf  kingdom.  R.  v.  Brown, 

E.Q9G  3.     3T.  R.574,  fi. 

S.  It  is  no  objection  to  relators  applying 
for  a  quo  warranto  information  against 
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the  defendant  for  eiercbing  the  oiEce 
of  an  alderman  (his  election  to  which 
they  hadoppo<$ed),lhvt  they  afterwards 
made  no  opposition  to  his  election  to 
the  principal  office  of  magistracy  (to 
which  the  other  was  a  neces&aiy  qua- 
liticatioo);  or  that  they  afterwards 
attended  at  and  concurred  in  corpo- 
rate meetings  whereat  he  presi<1ed  or 
whereat  be  attended  in  his  official  cha- 
racter :  such  application  being  made 
within  the  lime  limited  bv  lawj  viz. 
in  four  years  after  the  defendant's  elec- 
tion as  au  altierman. 

R.  V.  Clarke.  1  E.R.  36 
9*  It  seems  that  though  such  an  infor- 
mation ma?  be  granted  on  the  relatiou 
of  a  stranger  to  the  corporation;  yet 
be  oi^ght  to  make  out  a  very  strong 
case  for  the  interference  of  the  court. 
JR.  V.  Kemp^  Hil.  29  G.  3.  ib.  46,  «. 

10.  Where  sufficient  appears  by  the  af- 
fidavits to  draw  the  merits  of  an  elec- 
tion to  a  corporate  office  into  question, 
the  court  will  not  grant  an  information  in 
nature  of  a  quo  warranto;  though  the 
fact  of  the  defendant's  usurpation  no 
otherwise  appeared  than  by  the  depo- 
nent's swearing  to  tlieir  information 
and  belief,  that  the  de^ndant  was  ad- 
mitted a  freeman,  and  sWoru  and  en- 
rolled accordingly,  the  defendant  not 
denying  the  fact  when  called  upon  by 
a  rule  to  shew  cause. 

R.  V.  HarwootL  2  E.  R.  177 

11.  It  is  no  objection  to  the  person  ap- 
plying for  an  information  in  nature  of 
a  quo  warranto,  which  would  operate 
in  its  effect  to  dissolve  the  corporation, 
that  they  attended  the  meeting  at 
which  the  mayor  was  elected,  whose 
election  they  impeached  on  the  ground 
that  the  corporation  was  then  dissolved 
by  the  loss  of  an  integral  part,  and 
that  they  voted  for  another  candidate, 
and  afterwards  attended  other  corpo- 
rate meetings  at  which  such  mayor 
presi^led. 
R.  V.  Morris  and  Stewart.  3  E.  R.  2 1 3 

12.  An  application  for  a  quo  warranto 
'    information  made  on  the  affidavits  of 

several  persons,  of  whom  all  but  one 
.have  consented  to  the  election  pro- 
posed to  be  impeached,  maybe  granted 
on  the  affidavit  of  that  one,  if  he  avow 
himself  to  be  the  relator* 

R.  V.  Symmm$.  4  T.  R.  223 

13.  The  court  will  not  permit  one  cor- 
porator to  file  an  information  in  nature 
of  a  quo  warranto  against  another  for 
a  defect  of  title  which  equally  applies 


to  his  own,  or  to  the  title  of  those  wik 
der  whom  he  claims. 

R.  V.  CudJlpp.  6  T.  R.  503 

14.  Thestat.  15  Car.  2.  c.  l7-  creating 
the  coloration  of  the  Bedford  Level 
directs  that  they  shall  appoint  a  fir^i* 
sirar,  &c.  and  other  offices  at  their 
pleasure ;  the  duty  of  which  registrar 
is  to  register  titles  to  land  within  the 
level ;  and  he  takes  an  oath  of  office; 
held,  that  an  bformation  in  nature  of 
quo  warranto  does  not  lie  against  such 
an  officer;  he  being  a  mere  servant  of 
the  corporation,  and  his  office  not  af> 
feeling  any  franchise,  or  other  autho* 
rity  holden  under  the  crown.  R,  v. 
Bedford  Level  Corporation.  6  E.R.  356 

15.  But  an  information  in  nature  of  quo 
warranto  was  granted  against  several 
for  exerciiiing  the  office  of  commis- 
sioners for  paving  the  town  of  Taunton, 
under  an  act  of  the  9  G*  3-»  fo  whom 
a  power  was  given  to  impose  rates 
and  taxes  on  the  Inhabitants. 

JR.  v.  Badeock  ^'  al.  6  E.  R.  359 

16.  an  information  in  nature  of  a  quo 
tarrrant^  granted  in  order  to  try  whe- 
ther a  residence  in  a  borough,  previous 
to  an  election,  one  of  the  qualifications 
for  which  was  residence,  were   bona 

fide  or  not.  R.  v.  Richmond  (/>«) 

6  T.  R.  bdO 


IV.  'Proceedings  and  Pleadings  on. 

1.  When  a  pro|ier  case  has  been  laid 
before  the  court  to  induce  them  to 
giant  an  information,  they  have  never 
eiercised  any  controul  over  it  after- 
wards, as  to  the  manner  in  which  it  is 
to  be  conducted.  4  T.  R.  2/6 

2.  If  the  affidavit  in  support  of  the  rule 
for  such  an  information  omit  a  mate- 
rial fact^  which  is  stated  in  the  affidavit 
filed  on  the  other  side,  the  latter  affi- 
davit may  be  read  by  the  prosecutor 
ill  support  of  his  rule.       3  T.  R.  596 

3.  Where  leave  had  been  granted  by  the 
court  to  file  au  information  in  nature 
of  a  quo  warraiUo  against  a  party  for 
claiming  to  be  common  council-man  of 
Fbrit« and  the  relator  by  his  replication 
attacked  also  the  defendant's  title  as 
freeman,  which  bad  been  stated  in  the 
introductory  part  of  his  plea,  the  court 
refused  to  ^tlike  it  out,  or  direct  their 
officer  to  enter  a  noli  prosequi. 

B.V.JB/OIW1.4T.R.276 
4«  The  defendant  in  a  qxM  warranto  in- 
formation derived  title  under  a  custom 
for  "  the  mayor  and  burgesses  ©/"N.  in 
common  council  assembled,  under  tkeit 
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vartons  names  of  i9i$orparation,  from 
time  immemoriai  till  the  granting  of 
letters  patent  by  Q.  Elizabeth,  and  for 
the  mayort  haiUffs^  and  capital  bur- 
gesseSf  in  commofi  council  assembled 
since  that  time/'  to  admit  every  person 
of  the  age  of  twenty-one '  whom  they 
chose;  after  verdict  for  the  defendant 
establishing  this  custom,  the  court  held 
it  well  pleaded ;  it  appearing  to  them 
to  have  been  always  exercised  by  the 
same  body,  ss,  the  common  council, 
though  Constituted  of  different  persons 
at  different  times.  4  T.  R.  425 

5.  After  a  defendant  in  quo  warranto 
information  has  appeared,  the  prose^ 
cutor  must  give  two  four  days  rules  to 
plead,  and  after  the  expiration  of  the 
last  inu&t  rIso  move  iu  term-time  for  a 
peremptory  rule  to  plead,  otherwise  the 
defendant  has  until  the  next  term  to 
plead.         R.  v.  Ginever.  6  T.  R.  594 

6.  Whether  a  prosecutor  of  an  inforiiia- 
tlon  in  a  nature  of  a  guo  waranto  can 
demur  to  part  of  the  defendant's  plea, 
find  reply  to  the  rest  ? 

Quart  R,  v.  Gin€vp\  6  T.  R.  733 


T'  Upon  an  information  in  nature  of  quo 
warranto  against  one  for  rlaiming  the 
office  of  alderman,  if  he  diiclaim,  and 
judgment  of  ouster  be  given  against 
him,  he  is  concluded  from  shewing  to 
a  second  information,  for  exercising 
the  same  office,  that  he  was  duly  elected 
before  such  first  information  ami  judg- 
ment of  ouster,  and  that  he  was  after- 
wards sworn  iu  by  virtue  of  a  peremp-. 
tory  mandamus  from  this  court.  But, 
semble,  if  the  election  to  the  office 
were  good,  and  only  the  first  swearing 
in  irregular,  the  first  judgment  should 
not  have  been  an  absolute  judgment 
of  ouster ;  but  either  a  judgment  of 
capiatur  pro^ne  only,  for  ihe  tempo- 
rary usurpation,  or  a  judgment  of 
ouster  qwmsque,  Sic, 

R,  v.  Cl4trke.  Q  E.  R.  75 

8.  A  mandamus  to  swear  one  into  aQ 
office,  confers  no  title  in  itself  to  such 
office.  Per  Lawrence,  3 .  ib.  85*  An4 
Jl.  V.  The  Burgesses  ojf  Truro,  B.  R, 
35  G.  3.  cited.  4b* 
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I.  In  the  case  of  a  ransom  bill,  Ihe 
owners  are  not  liable  beyond  Ihe  value 
of  the  ship  and  cargo.  Helli/  v.  Grant, 
T.  23  G.  3.  cited  in  Yates  v.  HalL 

1  T.  R.  76 

'f2.  But  a  promise  by  a  captain  of  a  ship, 
•on  behalf  of  his  owners  when  the  ship 
was  taken,  to  pay  montlily  wages  to 
one  of  the  sailors,  io  order  to  induce 
him  to  become  a  hostage,  is  binding 
on  the  owners,  although  they  abandon 
the  ship  and  cargo. 

Yates  V.Hall  I  T.  R.  73 

£.  Qtf. — ^Wliether,  af\er  a  capture  and 
ransom,  the  owner  is  liable  to  pay 
wages  for  the  time  which  elapsed  pre- 
vious Io  the  capture  1  1  T.  R.  79 
(Seestat.  22G.3.C.25.) 

4.  A  sentence  of  condemnation  of  a 
British  ship  (which  had  been  captured 
by  a  French  privateer  and  carried  into 
Bergen  in  JNorwag)  by  tlie  French 
consul  at  Befgen,  is  an  illegal  sentence. 
—-If  after  such  a  sentence  the  owner 
repurchase  his  ship  at  a  public  auction 
«t  Bergen,  he  cannot  recover  the  mo- 
ney so  paid  from  the  underwriter. — 
fSuch  a  contiact  b  a  ransom  and  illegal 


under  the  acts  22  G.  3.  c.25.,  35  G.  S^ 

c.  66.  §  3^,  8,  9. 

Hatelock  v.  Rockwond.  8  T.  R.  268 

5.  The  statute,  prohibiting  ransoms,  be- 
ing remedial  acts  are  to  be  construed 
liberally.  8  T.  R.  277 

6.  A  ransom  may  take  place  ou  shore  ii| 
a  neutral  country  as  well  as  on  the 
high  sea.  8T.  R.  277 

7.  It  is  not  necessary  that  an  hostage 
should  be  given  to  constitute  a  ransom. 

8T.R.277 
RECOVERY. 

1.  The  nature  and  operation  of  common 
recoveries  slated  and  explained  at  large. 
Martin  d.   Tregonwell  v,  Strachan, 

i/.  16G.2.  5T.  R.  107,  n. 

2.  Tlie  tenant  to  the  precipe  must  have 
a  freehold  in  possession,  otherwise  a 
recovery  suffered  by  him  is  invalid. 

Roe  d.  Hale  v.  IVegg.  6  T.  R.  708 

3.  Though  the  deeds  to  make  a  tenant 
toihe  p'€Bcipe  be  not  executed  till  after 
the  execution  of  the  writ  of  seisin,  still 
the  recovery  will  be  good  by  stat.  14 
G.  2.  c.  20.,  if  the  deeds  be  executed 
in  the  term  in  which  the  recovery  i« 
suffered.  Goodright  d.  Burton  v. 
Rigby,  2  H.  B.  46;  affirmed  in  K.  B. 

5  T.  B.  177 
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4.  A,^  tenattt  for  years  remainder  to  B.  j 
for  life,  reiiiamcler  to  the  first  ami 
other  sous  of  B.  in  tail,  remainder  to 
JB.  in  tail ;  A>  and  B,  join  in  a  lease 
and  release  to  n)ake  a  tenant  to  the 
pracipe,  and  siifftr  a  recovery;  the 
estate- tail  limited  to  the  sons  of  B,  b 
not  dive&ted  by  the  recovery,  nor  i> 
tiiere  any  forfeiture  of  the  respective 
estates  of  A.  and  B,  Smith  d, 

Richards  v.  Clifford.  1  T.  R.  738 
'5.  By  such  recovery  B.  only  barred  hi!< 
remainder  in  tail,  subsequent  to  the 
remainder  in  tail  to  bis  first  and  olher 
sons.  1  T.  R.  73 s 

€.  If  a  tenant  in  tail  by  purchase  under  a 
settlement,  made  by  his  ancestor  ex 
parte  matema,  suffer  a  recovery,  and 
declares  the  uses  to  himself  in  fee,  he 
takes  the  fee  as  a  purchaser  dedceudible 
to  his  paternal  heirs. 
Roe  d.  Crow  v.  Baldwere.  5  T.  R.  1 04 
7-  If  tenant  in  tail  by  descent  fiom  the 
maternal  ancestor  suffer  a  recovery, 
and  declare  the  uses  to,  himself  in  fee, 
the  estate  nill  descend  to  the  heirs  ex 
parte  nur/^iui, whether  it  be  copyhold 
or  freehold.  5T.R.  104 

5.  Under  a  devise  of  land  to  a  trustee 
and  his  heirs,  out  of  the  reiKs  and  pro- 
fits to  pay  an  annuity  ta  the  testa tor^ 
wife,  and  the  overplus  to  his  nephews; 
and  after  his  wifes  death,  to  the  vse 
of  his  nephews  and   the  survivor  for 
their  lives ;  remainder   to  the  use  of 
the  trustee  to  preserve  contingent  uses 
and  estates,  &c.  during  their  lives;  and 
after  their  deceases  iM  trust  for  the 
beirs  male  of  the  body  and  bodies  of 
the  nephews;  and  in  default  of  such 
issue,  then  to  the  use  of  another  in  fee : 
The  court  of  K.  B.  held  that  the  limi- 
tation m  trust  for  the  heirs  male  of  the 
body  and  bodies  of  the  nephews  was 
executed  by  the  statute,  and  therefore 
united  with  the  prior  use  executed  in 
them  for  life;  and  that  a  recovery  suf- 
fered of  the  whole  estate  by  the  sur- 
vivor of  the  nephews  after  the  death 
of  the  other  nephew  without  issue,  and 

«  after  the  death  of  his  own  issue,  bound 
the  entail,    and   defeated  the  subse- 
quent limitation  in  fee. 
Doe  d.  Terry  v.  Collier.  11  E.  R.  377 

9*  Under  a  devise  of  a  mansion  and  fa- 
mily estate  to  several  succesively  for 
life  and  in  tail ;  with  a  proviso  that 
whatsoever  person  should,  by  viitue 
of  the  will,  became  pos^e^sed  of,  or 
entitled  to  the  estate,  should,  from  the 
time  he  became    so  possessedi  take 


u)'an  himsel/^he  surname  of  7%^/- 
tra//,  and  make  the  mansion  hit  usual 
and  common  place  of  abode  and  resi- 
dence :  held  that  a  tenant  in  tail  in  re- 
mainder succeeding  to  the  possession^ 
who  had  also  become  heir  at  low  to 
the  testator,  since  his  death,  not  being: 
found  to  have  had  notice  of  the  will 
of  her  ancestor  containing  such  con- 
dition, her  title  could  not  be  impeached 
by  the  remainder-man  over,  who 
brought  ejectment  after  her  death 
against  her  hu^^bund,  by  whom  she  had 
issue  which  died  before  her :  she  hav- 
ing also  in  fact  suffered  a  recovery 
about  four  mouths  after  she  came  of 
age,  within  which  period  it  was  con- 
tended that  she  ought  to  have  com- 
plied with  the  condition  o{  residence 
to  enable  her  to  make  a  good  tenant 
to  Xhe  praecipe.  Doed.  Kenrick,  et  al, 
V.  Beauclerck,  U  E.  R.  657 

10.  It  is  no  objection  to  the  passing  a 
common  recovery,  that  the  order  ot 
the  names  of  the  vouchees  in  the  pnc- 
cipe  at  bar  and  the  dedimus  varies^ 
nor  that  the  warrants  of  attorney  of 
the  several  vouchees,  arc  on  separate 
pieces  of  parchment.     Lang  4*  aL  v. 

Woodhouse  Sf  al.  1  B.&P.3I 

11.  If  the  different  vouchees  in  a  recovery 
execute,  and  acknowledge  several  war- 
rants of  atturney,  though  upon  the 
same  piece  of  parchment,  the  court 
will  not  suffer  the  recovery  to  pass. 

Jennings  V.  Street.  3  B^  &  P.  36 1 
l(?.  And  if  uuder  a  dedimus  potestatem 
to  take  the  acknowledgment  of  nine 
persons  to  a  fine ;  the  connnissionera 
take  the  acknowledgment  of  six  on 
one  piece  of  parchment,  and  of  three 
on  anotIier,the  court  will  not  allow  the 
finetopafs.  Balchy.Phelp8.3B,&?.366 

13.  If  a  rec<» very  do  not  pass  within  the 
term  in  which  the  dedimus  recites  the 
writ  of  summons  to  be  returnable,  it 
will  not  sufiice  to  indorse  on  the  re- 
newed dedimus  a  return  purporting  to 
be  made  by  the  commissioners  who 
returned  the  former  writ,  without  hav- 
ing their  actual  signature.  Bevir, 
Demandant;  Robbins,Tenant :  Beech» 
Vouchee.  1  W.  P.  T.  418 

14.  In  every  common  recovery  where 
the  vouchee  shall  personally  appear, 
the  writ  of  entry  shall  be  sued  out, 
and  prodoced  at  the  time  of  the  re- 
cording of  the  vouchee's  appearam:e 
at  the  foot  of  the  praecipe  in  sucb  re- 
covery. Reg  Oen.  C.P.T. 30 G.  3. 

J  H.  B.  526;  / 
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15*  In  every  common  recovery  wherein 
the  tenants'  or  vouchees'  warrants  of 
attorney  shall  t|e  taken  under  2idedunu$ 
potestatem,  there  shall  be  written  on 
every  copy  of  the  pracipe  and  of  such 
warrant  of  attorney  (having  the  affi- 
davit required  by  the  rule  of  H.  14 
G.  3.  thereto  annexed)  the  allocatur 
of  the  L.  C.  Justice,  or  some  other 
Justice,  in  the  same  manner  as  on  fines 
tAen  by  dedimuspotestairm:  and  the 
copy  of  the  praecipe  and  warrants  of 
attorney,  with  the  allocatur  thereon, 
fball  be  filed  as  directed  by  the  said 
rule:  and  at  the  time  of  signing  such 
allocatur,  the  writ  of  entry  for  such 
common  recovery  shall  be  produced 
before  the  judge  signing  $uch  allocatur, 
who  may  mark  such  writ  with  his 
title,  name,  or  initials ;  and  such  writ 
shall  also  be  produced  at  the  time  of 
the  arraignment  of  such  recovery. 
Riff.  Gen.  C.  P.  T.  30  G.  3. 1  H.B.5^7 

l6.  Wo  common  recovery  (or  fine)  shall 
pass  unless  the  taking  of  the  warrants 
of  attorn ies  be  before  one  of  the  jus< 
tices  or  barons  at  IVestminster  or  a 
Serjeant,  without  an  affidavit  being 
filed  that  the  comniissioners  taking  the 
same  are  either  barristers  of  five  years 
standing,  or  solicitors  or  attoriiies  of 
some  of  the  courts  at  Westminster:  the 
judges  of  the  court  of  session  and  ex- 
chequer or  advocates  and  clerks  to  the 
signet,  or  five  yean  standing  in  Scot- 
land.   Reg.  Gen.  C.  P.  M.  39  G.  3. 

1  B.&P.362 

17-  A  recovery  cannot  be  suffered  of 
premises  iu  one  of  two  counties  in  the 
alternative.  IVainwrif^ht,  Demandant; 
Seagrave,  Tenant ;  S^nith,  Vouchee. 

1  W.  P.  T.  538 

18.  It  is  no  objection  to  a  recovery  with 
double  voucher  that  the  teuant  jointly 
vouches  the  tenant  for  life  and  remain- 
der man  in  tail,  who  vouch  over  the 
common  vouchee.    Doe  d.  Greasly  v. 

Nelson  Sr  al.  2  W.  P.  T.  .5y 

19.  In  a  recovery,  if  the  acknowledgment 
of  the  vouchees  is  taken  abroad,  a  no- 
tarial certificate,  made  to  authenticate 
the  affidavit  of  the  commissioners,  must 
distinctly  state  that  the  affidavit  was 
sworn.  Laidlaw,  Demandant;  Cox, 
Tenant;  Brown  4*  al.  Vouchees. 

2  W.  P.  T.  205 

20.  Recovery  amended  by  transposing 
the  names  of  the  demandant  and  te- 
nant. Roberta^ Demandant;  Robinson, 
TtnanU  2\V.P.T.  222 
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1.  Whethf^r  goods  taken  under  a  warrant 
of  distress  granted  by  commissioners 
of  sewers  may  not  be  replevied  whfle 
in  the  hands  of  the  officer?  Qu* 

Pritchard  v.  Stevens.  6  T.  R.  522 

2.  Whether  they  may  not  be  replevied  by 
the  sheriff  or  hb  deputy?  Qu. 

6T.R.52« 

3.  If  they  be  actually  replevied,  and  the 
proceedings  in  replevin  be  removed 
here,  this  court  wijl  not  quash  the 
proceedings  on  a  summary  application, 
but  will  leave  it  to  the  defendant  in 
replevin  to  put  his  objection  on  the 
record.  6  T.  R  522 

4.  If  insufficient  pledges  de  retomo  ha* 
bendo  be  taken  by  the  officer  of  the 
court  below  in  replevin,  the  remedy 
against  him  is  by  action,  and  this  court 
(C.  P.)  will  not  order  him  to  pay  the 
costs  recovered  by  the  defendant  in 
replevin. 

Tesseyman  v.  Gildart.  N.  R.  292  ^ 

5.  The  action  on  the  case  against  the 
sherifl*  for  taking  insufficient  pledge* 
iu  replevin,  ought  to  be  brought  by 
the  person  making  cognizance,  where 
there  is  no  avowant  on  the  record. 
Pi^ev.  Earner  Knt.  Sf  al.  1  B.&P.  378 

6.  In  such  an  action  the  court  of  K.  B. 
held  tliat  the  plaintiff  could  not  re- 
cover damages  beyond  the  value  of 
the  distress  taken,  which  was  not  equal 
to  the  rent  in  arrear. 

Yetf  V.  Lethbridge.  4  T.  R.  433 

7.  But  in  a  similar  acticm  it  was  ruled 
by  the  court  of  C.  P.  on  great  consi- 
deration, that  the  plaintiff  might  re* 
cover  damages  to  the  extent  of  the 
injury  which  he  had  actually  sustained, 
though  they  exceeded  double  the  value 
of  the  things  distrained. 

Concanen  v.  Lethbridge.  2  H.  B.  36 

8.  In  a  stibsequent  case  however  (£yre 
C.  J.,  Duller  J.,  and  Rooke  J.,  having 
succeeded  Lor<l  Loughborough  C.  J., 
Gould  J.  and  JVtlson  J.  at  the  time  of 
the  former  determination)  the  court  of 
C.  P.  declared  that  the  good  sense  and 
justice  of  the  case  was,  that  the  sheriff  ' 
should  be  liable  no  farther  than  the 
sureties  would  have  been  if  he  had 
done  his  duty  under  stat.  1 1  G.  2.  e  19. 
viz.  to  the  amount  of  double  the  value 
of  the  goods   distraiued. 

Evans  v.  Brander  Sf  al.  2  H.  B.  ^47 

3  I 
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9,  A  defendant  in  replevin  is  entitled  to  I     ments  recovered  by  plaintiiis  beloifa 

of  Ihe  replevin-bond,  if      and  affirmed  on  a  writ  of  error. 


an  assignment 

the  plaintiff  in  replevin  do  not  appear 
in  the  county  court  and  prosecute  ac- 
cording to  the  condition, 

Dias  V.  Freeman.  5  T.  R.  195 
)0.  And  he  may  su^  on  tlie  bond  as  as- 
signee of  the  sheriff  in  Hie  superior 
courts,  though  the  replevin  be  not  r^- 
ipoved  oi^t  of  tL*  county  court. 

5  T.  R.  195 

11.  The  two  ftoretiee  in  a  replevin  bond 

are  together  liable  only  to  the  amonnt 

of  the  penalty  in  the   bond,  and  the 

costs  of  the  suit  on  the  bond. 

H€ff4rrd  v.  Alger.  I  W.  P.T.  218 

19.  If  the  phintiff  in  replevin  is  non- 
suited, the  defendant  is  not  bound  to 
have  his  damage'*  assessed  by  I  he  jury 
undt  r  I'at.  1 7  Car,  2.  c.  7-  or  to  take 
the  earliest  moment  to  prosecute  his 
writ  de  retomo  kahendo.  And  he  may 
again  ilistrain  Ihe  same  goods  for  rent 
subsequently  accrued,  previously  to 
bis  executing  \\\%  rett/mo  kabendo, 
without  waiving  his  action  against  the 
•ureiies  in  th^  bond.     1  W.  P.  T.  2 1 8 

IS.  A  replevin  bond  may,  under  stat.  11 
G.  2.  c.  1 9.  be  assigned  to  the  avowant 
only,  and  he  may  hring  his  action  u|Mm 
it  without  joiniiig  tlie  party  making 
cogiiiieance.  Archer  v.  Dudie:9»  E, 
2^  G.  3.  I  B.  &  P.  381,  «. 

}4.  The  court  will   st;iy  proceeding's  in 

replevin  on  payment  into  court  of  ihf 

rent  avowed  for,  and  payment  aUo  of 

the  costs  of  the  action. 

Veman  v.  Wi^nne  {Bart.)  1  H.  B.  24 

)5.  Sq  before  avowry,  on  payment  of  the 
rent  due  and  costs  up  to  the  time,  in- 
cluding those  of  the  application. 

Hopkins  v.  Shrole.  1  B,  &  P.  382 

\6.  But  not  upon  iwynient  of  the  rent, 
and  of  the  costs  to  the  time  of  a  tt'u- 
der  which  hai  been  made  of  such  rent 
and  co^t^,  after  the  distress  and  before 
the  replevin.  ib. 

'17.  Nor  upon  paynient  of  posts,  pn  the 
application  of  the  defendant;  though 
no  special  damage  were  assigned  in  the 
dec  i<.  ration. 
Bodgkimon  V.  Smbson.  3  B.  &  P^  603 

}8.  Alt  avowunt  in  rtplifvin  for  rent  in 
^rear,  for  whom  virdipt  and  jndg- 
inrot  are  given  below,  which  are 
fitiirmc^  on  a  writ  %»f  error,  is  not  en- 
titled to  be  allowed  interest  on  the  sum 
recovered,  by  force  of  the  stat.  3  H. 
J.c.  ^Of  H}]ich  is  confined* to  jud 
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Golding  V.  Bias.  1 0  E.  R.  2 

1 9.  The  condition  of  a  replevin  bond  is 
not  satisfied  hy  a  prosecution  of  the 
suit  in  the  county  court ;  but  the  plaint 
if  removed  by  re./ii,  fo.  into  a  superior 
court,  must  be  prosecuted  there  with 
effect,  and  a  return  made  if  ac^udged 
there. 

GwlUimv.  Hotbrook.  1  B.  &  P. 410 

20.  The  plea  de  injuria  sui  propria  abg» 
que  tali  causd  to  cognisance  fi»r  rent  in 
arrcar,  is  bad  upon  special  demurrer. 

Jane  v.  Kitchiu.  I  B.  &  P.  76 

21.  The  11  G.  2.  c.  Ip.  respecting  avow- 
ries in  replevin  does  not  extend  to  ao 
avowry  for  a  rent  charge. 

Bulpit  ▼.  Cfarke.  N.  R.  56 

22.  The  defendant  in  replevin  baving 
made  cognizance  for  rent  service  as 
bailiff  of  ^.,  j?.,and  C,  who  were  law- 
fully possessed  of  a  certain  manor  of 
which  the  locus  in  quo  was  parcel,  and 
holden  at  a  certain  rent ;  the  plaintiff 
replied,  that  A-  B.  and  C.  were  m)t 
seiaed  in  their  demesne  as  of  fee  of  the 
manor ;  held  bad  on  demurrer,        i^. 

23.  A  defendant  in  replevin  is  not  entf- 
tied  to  move  for  judgment  as  in  ca^e 
of  nouMiit  under  stat.  14  G.  2.  c.  17« 
§  I.  Shorlndgev.  Hirm.  5T.  R.  400 
(And  see  Jones  v.  Concannom^  Jun.o* 
mentII.  2.) 

24.  One  tenant  in  common  cannot  avow 
ir^jt^  for  taking  cattle  da^nage feasant^ 
bi\t  he  ought  also  to  make  cpgni&unce 
as  bailitl*  «)f  his  companion. 

(uUey  V.  Spearman.  I  H.  B.  38fi 

25.  A  declaration  in  replevin  by  J.  S. 
and  his >iife, without  shetving  anyiause 
for  joining  the  wife  is  bad  on  demurrer. 

'Serresifnx.v.Dodd.  2  N.  R.  40S 

25.  A  judgment  in  replevin  "  that  the 
defendants  have  a  return  of  the  rattle, 
and  rt  cover  their  damages  and  costs 
assessed  by  the  jury,"  ^c.  is  go<id 
either  as  a  judgnifut  at  coipmon  Liw^ 
though  the  retuip  be  not  judged  irre- 
plevisable, or  as  a  jijdgment  under 
stat  21  /f.  8.  r.  19.  whiph  entitles  the 
defendants  to  d4mages  and  costs. 
Gamtium  v.  Jones,  {in  trror)  4  T.R.509 

27«  When  the  defendant  in  replevin  made 
cognisance  for  l|ro  yean  and  a  quarter's 
rent  in  ^rrear ;  arid  alledged  that  for  4 
long  time,  vis.  for  tno  years  and  a 

Suarter^  ending  at  Christmas,   1S03» 
be  plaintiff  ^^if  and  enjoye^f  the  pre? 
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hijscs  as  tenant  thertbf  to  A.  S.  by 
virtue  of  A  certain  demise,  &c,;  to 
which  th^  ptaiutiff  pleaded  in  bar,  that 
he  did  not  hold  and  enjoy  the  premises 
as  tenant  thereof  to  A,  B.  by  virtue  of 
the  supposed  demise  modo  ^  forma ; 
it  is  sufficient  to  entitle  the  defendant 
to  a  verciict  on  surh  issue  if  lie  prove 
that  the  plainlifF  held  of  A,  B.  from 
tlie  e3d  of  Dec.  1801 ;  and  to  reco- 
ver for  two  yetrs'  rent. 

JForiys.lmber.   6£,R.434 

RlOTi 

1.  The  hundred  are  not  liable  in  an  action 
for  damages  bruught  by  the  person  in- 
jured by  a  mob  beginning  to  pull  down 
his  house,  S^c,  unless  the  riot  be  of 
such  a  kind  as  to  amount  to  felony 
within  Stat  1  G.  1  st.  2.  c.  5. 

Reidv.ClarkeSfal.    7  T.  11. 496 

2.  tn  that  Case  the  breaking  of  the  plain- 
tiff's windows  by  a  mob,  because  he 
would  not  illuminate  his  house  on  a 
particular  occasion,  was  held  not  to  be 
within  the  act.  7  T.  A.  496 

6,  Where  a  mob  ai  tacked  a  baker's  house 
and  broke  tlie  glass  and  shutters  of 
the  windo  vs,  and  compelled  him  to 
Bell  flour  at  a  price  named  by  them- 
selves, below  the  marketable  value : 
held,  this  was  evidence  for  the  jury  of 
a  felonious  beginning  to  demolish  the 
house,  &c.  within  the  4th  section  of 
the  riot  act ;  aiid  that  the  plaintiff 
tnight  recover  tor  the  damage  done  to 
the  house^  io  an  action  against  the  hun- 
dred of  the  6\h  section,  but  not  for 
the  ^alue  of  the  flour  so  sold  ;  that  not 
being  consequential  to  the  act  of  de- 

~  molition :  uor  could  he  rec^over  for  the 
value  ot  other  fiuur  taken  and  wasted 
in  another  warehouse  distinct  from  his 
dwelling-house,  on  the  opposite  side  of 
the  atreet,  of  which  the  lock  onlv  was 
burst;  that  not  being  a  beginuifig  to 
demolish,  Arc.  within  the  act,  with  the 
view  with  wiiicb  it  appeared  to  have 
been  done^ 

Burrowty.  Wright.    l£.R.6l5 

4.  Where  a  mob,  ^fter  beginoitig  to  de- 
molish and  puli  down  a  house,  steal 
flour  therein,  or  force  the  owner  to 
Bell  it  at  an  under  price,  the  value  there- 
of cannot  be  recovered  in  an  action 
agaiust  the  hundred  of  the  6th  sec- 
tion of  the  riot  act,  1  G*  1.  stat.  12. 
c.  5.  such  stealing  and  robbery  being 
fiubstanlive  ft* loiiies,  and  not  within  the 
offence  created  by  the  4tti  section  of 
tbe  act.    Bui  flour  which  was  spoiled 
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or  destroyed  at  the  time  of  such  be* 
ginning  to  demolish,  &c«  may  be  so 
recovered. 
Greasleyv.  Higgtnhotham,  lE.R.536 

5.  To  support  an  action  against  the 
hundred  for  damages  on  stat.  1.*  G.  K 
st-cit.  3.  c.  5.  for  the  riotous  demolition 
of  a  house,  it  is  not  necessary  to  prove 
that  twelve  rioters  were  assembled  at 
the  time. 

Pritchetv,  Waldron.    5  T.  tt.  l4 

6»  Siich  an  action  is  maintainable  by  a 
trustee,  in  whom  the  legal  estate  is 
vested  for  existing  purposes^  and  (as 
it  seems)  even  by  a  bare  trustee  of  a 
satisfied  term.  5  T.  R.  14 

7*  An  (Irder  of  justices  for  the  levying 
of  money  u|>on  the  inhabitants  of  ail 
hundred  under  the  riot  act,  directidg 
that  the  money,  when  levied,  shall  be 
paid  into  the  hand)  of  a  banker,  buIh 
ject  to  their  further  order,  is  bad. 
R.  V.  Half  shire  ( Inhah.)   5  T.  tt.  34 1 

8..  The  money  should  be  directed  to  be 
paid  to  the  party  entitled,   b  T.  ll.  341 

9.  A  writ  of  execution  sued  out  b^  the 
party  who  has  recovered  damages 
against  the  hundred,  and  delivered  by 
the  sherifl'  to  the  justices,  is  a  good 
foundation  for  an  Order  to  levy  the 
amount.— &;?i&fe.  5  T,  R.  341  . 

10.  The  order  for  lev5idg  the  damage3 
ought  to  be  upon  the  iiihabitauts  of 
the  **  towns,  parishes,  villages,  and 
hamlets,^  pursuant  to  stat.  27  Elk^ 
c.  13.,  apd  not  upon  the  inhabitants  of 
the  *'  districts  and  parishes''  wltHiit 
the  hundred.  5T.  R.'341 

11.  If  a  mob  riotously  and  by  force  cfe* 
niolish  a  gaol,  by  which  the  debtors 

•  escape,  the  sheriff  or  gsioler  is  answer* 

able  in  an  action  on  the  case  to  the 

creditors  for  their  escape.       ElHot  v. 

The  Dukt  of  Norfolk.   4T.B.7a9 

RIVfiRSi 

1.  The  public  are  not  enitttted  at  cotn^ 
mon  law  to  tow  on*  the  banks  of  an** 
cienl  navigable  rivers. 

Ball  V.Herbert.    3T.R.553 

2.  Tbe  right  must  be  founded  either  on 
statute  or  on  usage.  3  T.  R.  ^53 

3.  If  an  dct  of  parliament  for  inclosing 
and  allotting  the  common  and  waste 
lands  of  a  parish  through  which  a  na* 
vigable  river  flows,  empower  commis* 
sioners  to  set  out  such  |}ublie  and  pri> 
vate  roads  and  ways  as  they  shall  think 
necessary,  and  direct  (bat  all  roads  au4 
ways  not  set  out  :«hall  be  deemed  part 
of  the  lands  to  be  allotted,  an  ancieut 
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towing  path  on  the  bank  t>f  the  xivet, 
though  not  set  out  by  the  commis- 
sionerit,  still  subsists,  for  it  is  not  with- 
in their  jurisdiction. 

Simpsom  v.  Scales.  2  B.  &  P.  496 
4.  The  .owner  of  land  through  which  a 
river  runs,  cannot,  by  enlarging  a  chan- 
nel of  certain  dimensions,  through 
which  the  water  had  been  used  to  flow 
before  any  appropriation  of  it  by  an- 
other, divert  more  of  it  to  the  preju- 
dice of  any  other  land  owner  lower 
down  the  river,  who  had  at  any  time 
before  such  enlargement  appropriated 


to  himself  the  sorplns  water  whiph 

did  not  escape  by  the  former  channel. 

Bealey  v.  Shaw.    6  £.  R.  209 

|.  The  Medway   Navigation  Company 

beiftg  empowered  to  make  the  river 

navigable,  and  to  take  tolls,   and  to 

amend  or  alter  bridges  or  highways, 

leaving  them  or  others  convenient  in 

their  room,  having  destroyed  a  ford 

across  the  river  in  the  common  high* 

way  by  deepening  its  bed,  and  having 

built  a  brt<lge  there,  are  bound  to  keep 

such  bridge  in  repair. 

R.y.Kent{Co.hMh.)  ldE.R.2C0 
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SCHOOL. 

Masters  of  grammar  schools  roust  be  li- 
censed by  the  ordinary,  who  may  exa- 
mine the  party  applying  for  a  license 
as  to  his  learning,  morality,  and 
religion. 
JLy.  ArchhiMhop  of  York.  6T.R.490 

SCIRE  FACIAS. 

1.  A  scire  facias  is  an  action. 

IVinier  y.  Kretchman.   2T.R.46 

2.  A  scire  facias  to  revive  a  judgment, 
entered  on  a  bond  securing  an  annuity, 
granted  k>efore  statute  1 7  G.  3.  c.  26, 
§  2.,  commanding  that  no  action  shall 
be  brought  on  any  judgment  already 
entered  (unless  certain  requisites  were 
complied  wilh),  is  an  action  within 
that  clause. 

Fenner  \.  Evans.    IT.R.Q67 

3.  A  scire  facias  to  revive  a  former  judg- 
ment is  so  far  a  continuation  of  the 
same  action,  that  if  the  plaintiff's 
testator  had  agreed  not  to  bring  a 
writ  of  error  in  that  foinier  action, 
such  agreement  shall  bind  his  execu- 
tors, upon  the  scirefaciasbein^  brought 
against  tliem.  Executors  of  Wright  v. 

Autt  (in  error).    lT.R.3$8 

4.  Judgment  being  entered  on  a  bond  to 
secure  the  quarterly  payment  of  an 
annuity,  and  a  fi.  fa.  having  issued 
for  the  arrears  of  the  last  half  year,  a 
second  ^.  fa.  may  be  taken  out  fur 
the  next  quarter,  without  reviving  the 

Judgment  by  scire  facias, 

Scott  v.  WhalUy.    1  H.  B.  ^97 

5.  A  scire  facias  on  a  judgment  must 
pursue  the  terms  of  the  judgment. 

Mara  y.  Quills  ExeaUiix.  fi  T.  R.  1 


6.  Therefore  where  an  executor  pleads 
plene  administravit,  and  the  plaintiff 
does  not  take  issue  on  it,  but  takes  n 
judgment  of  assets  quanio  aeddermip 
the  scire  facias  on  that  judgment  must 
only  pray  execution  of  such  assets  as 
have  come  to  the  executor's  hands 
since  thfe  former  judgment ;  and  if  it 
pray  execution  of  assets  generally,  with- 
out confining  it  to  that  time,  it  cannot 
be  supportrd.  6  T.  R.  t 

7.  A  scire  facias  must  lie  in  the  sheriff's 
office  the  last  four  days  before  the  re- 
turn.    Fortif  v.  Hermer.  4  T.  R.  583 

SEISIN. 

I.  A.  died  seised  leaving  two  infimt 
daughters  by  different  venters :  held, 
that  an  entry  .generally,  by  the  mother 
of  the  youngest  daughter  as  her  guar- 
dian in  socage,  constituted  a  sufficient 
seisin  in  the  eldest  infant  daughter  to 
carry  the  descent  of  her  moirty,  on 
her  death,  to  her  heirs.  Doe  d.  Bar* 
net t  Sfol.v.  Keen.  7T.R.S86 

Q..  Tlie  dbtinctiou  taken  is,  that  if  a  fa- 
ther die,  his  estate  being  out  on  a 
freehold  lease,  that  is  not  such  a  pos- 
session as  to  induce  the /»c.f&r^5io/hrlrft« 
unless  the  elder  son  live  to  receive 
rent  afler  the  expiralion  of  such  lease : 
but  if  the  father's  estate  were  out  at 
his  death  on  a  lease  for  tfears  only, 
th^  possession  of  the  tenant  is  a  suffi- 
cient possession  of  the  elder  son  to 
constitute  the  possessio  fratris. 

7  T.  R.  S«(5 

3.  The  head  of  a  college  bath  not  such 
an  estate  in  his  office  as  will  entitle  him 
to  maintain  an  assize  for  it ;  for  he  hath 
{LO  sole  sebin.   .  2^  T.  B.  355 


SEtSIN» 

4-  &  writ  of  right  cannot  be  maintained 
without  shewing  an  ifcttMl  seisin  hy 
taking  the  esplees,  either  in  the  de- 
mandaut  lUiiiselC  or  the  ancestor  from 
whom  he  claims. 

Dalfy  y.  King.    1  H.  B.  1 

5.  The  demaodaQt  in  a  writ  of  rigjit 
musk  allege  in  his  count  that  his  an- 
cestor was  seised  o/*  n>A/,  as  well  as 
Ih^t  he  was  seised  in  Sis  demesne  as  of 
fee.  Dawland  v.  Slade  Sf  Ux. 

2B.&P.  570:  5E.R.272 

6«  Qu.  Whether  if  one  through  whom 
title  is  derived  be  improperly  stated  to 
be  heir  to  her  brother,  who  it  appears 
by  the  record,  had  a  son  who  survived 
bini,  and  through  whom  title  is  pro- 
perly derived,  such  erroneous  appella- 
tion of  the  sister  as  heir  to  her  brother, 
be  fatal]  ib. 

7.  In  the  coimt  of  a  writ  of  right,  it  is 
not  sufficient  to  state  that  the  lands 
descended  to  four  women  as  nieces  and 
co-heirs  of  J.  S.  without  shewing  how 
they  were  nieces. 
Dumsiay  v.  Hughes.  3  B.  &  P.  453 

SESSIONS. 

1.  Whether,  when  the  Sessions  state  facts 
fully  and  particularly,  from  which  they 
infer  fraud,  the  Court  of  B.  R.  can 
draw  their  own  conclusion  from  those 
facts,  without  regard  to  the  adjudica- 
tion  of  the  Sessions  ?  Qu. 
R.  V.  Woodland  (Inhab.J  i  T. R.  26l 
ITThat  the  court  will  in  no  case  pre- 
sume fraud.  See  2  T.  R.  711;  per 
Kenyan,  C.  J.] 

j2.  If  the  Sessions  draw  a  conclusion  of 
fact  that  the  taking  of  a  tenement  is 
fraudulent,'  or  that  it  does  not  amount 
to  loLperannunh  it  is  decisive  in  K.B. 
though  they  state  all  tlie  facts :  and 
refer  the  consideration  of  those  ques- 
tions to  the  court. 
R.  V.  Llanwinio  (Inkab.)    4  T.R.  473 

3.  When  the  Sessions  adjudge  a  place  to 
be  a  vill  by  reputation,  as  a  substan- 
tive fact^  this  court  is  precluded  from 
yoing  info  the  question,  notwithstand* 
mg  the  Sessions  state  all  the  evidence 
particularly,  on  which  they  formed 
iheir  opinion. 

R.v,  Ronton  Abbey  {Inhah)  5T.R.507 

4.  Though  the  Sessions  find  that  certain 
persons  in  the  township  were  possessed 
of  visible  stocks  in  trade  there,  and 
were  personally  liable  to  be  rated  in 
respect  tliereof,  if  by  law  such  pro- 
perty were  liable  to  be  rated :  yet  if 
they  also  st4te  thai  ihey  were  not  sa- 
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tisfied,  frotn  the  evidence  offered  be- 
fure  them,  that  there  was  any  surplus 
profit  on  such  stocks,  by  which  they 
could  amend  a  rate  which  omitted 
them ;  that  concludes  the  question. 
R.y. Sir  A.  M*  Donald,  SfC.  12  E.R.  334 

5.  The  Court  of  jB.  R,  ordered  the  S^« 
sions  to  uiquire  into  a  fact,  which  ap- 
peared doubtful  on  the  original  order 
of  removal,  even  though  the  Sessions 
stated  no  case  for  the  opinion  of  ttie 
court.        R.v.Margmn.  iT.R. Jj 5 

6.  The  court  will  not  send  a  case  doifn 
to  the  Sessions  to  be  restated,  on  a 
mere  formal  objection,  if  enough  ap- 
pear to  enable  them  to  decide  accord- 
ing to  the  merits  of  the  case. 

R.  y.  Middlezoy  {Inhab.)  2E.R.  41 
7*  The  Sessions  should  state  as  a  fact 
(in  a  settlement  case),  whether  Uie 
master  dispensed  with  the  service  oe- 
fore  the  end  of  the  year,  or  whetl^er 
there  were  a  dissolution  of  the  con- 
tract by  mutual  conseut.  R.  v.  SL 
Peter,  Norwich  ( Inhab.)  8  T.  R.  477 

8.  It  is  a  great  irregularity  to  reserve  a 
case  for  the  opinion  of  the  Court  of 
K.  B.  upon  the  trial  of  an  indictment 
at  the  Quarter  Sessions ;  and  the  Court 
of  Quarter  Sessions  have  no  power 
so  to  do. 

R.  v.  Salop  iCoJnhab.)    1 3  E.  R .  95 

9.  If  a  court  of  General  Quarter  Sessions, 
next  after  an  order  of  bastardy,  quash 
the  order,  this  court  will  not  intend 
that  a  court  of  General  Sessions  inter- 
vened ;  and,  unless  that  appear,  tLe 
order  of  Sessions  will  be  confirmed. 
R.V. Chichester,  Guardian^  of  the  Poor* 

3T.R.49<J 

10.  Justices  at  Ses^^ions  appointed  a  com- 
mittee of  twelve  magistrates  to  inspect 
the  state  of  a  county  barge,  and  to 
make  any  new  contract  for  re(>airing 
or  rebuilding,  to  be  executed  by  the 
clerk  of  the  peace«  on  behalf  of  the 
county :  afterwards  they  made  an 
order,  adopting  a  contract  for  re- 
building, proposed  by  the  committee, 
and  directed  to  be  prepared  by  the 
clerk  of  the  peace,  which  contract 
having  b^en  afterwards  executed  by 
the  clerk,  the  justices  at  a  subsequent 
Sessions  confirmed  all  the  resolutions 
of  the  committee,  and  ordered  the 
clerk  to  perform  their  directions  in 
respect  to  the  contract :  the  acts  of  the 
committee  so  confirmed  are  the  acts 
of  the  Sessions,  and  the  authority  given 
to  the  committee,  and  exercised  by 
them,  is  not  such  a  delegation  of  power 
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by  the  Sessions  as  will  invalidate  their 
orders.  R.  v. 

Glamargafuhire(jK9tice$,)  sT. R.  Q79 

11.  The  Sessions  have  no  jurisdiction 
over  the  ofTeuce  of  forgery  at  com- 
mon law,  nor  can  they  take  cognizaince 
of  it  as  a  cheat 

R.  r.  Micah  Gihbs.    IE.R.173 

12.  Therefore  they  cannot  hold  cogni- 
zance of  an  indictment  charginii:  that 
the  defendant  being  a  person  assessed 
to  certain  duties  granted  upon  in- 
come»  by  certain  commissioners,  and 
under  pretence  of  being  aggrieved, 
having  appealed  to  certain  otlier  rom- 
missioners,  and  contriving  and  intend 
ing  to  deceive  the  said  Iast*meutioned 
commissioners,  and  to  induce  them  to 
believe  that  the  particulars  of  hts  in- 
come delivered  in,  and  the  deductions 
claimed  by  him  to  be  allowed,  had 
been  inquired  into,  examined,  and  ap- 
proved by  one  Richard  Else,  then  be> 
iiig  clerk  to  the  first-mentioned  com- 
missioners, and  with  fraudulent  intent 
to  give  effect  to  his  appeal,  and  to 
evade  the  duty  at  the  bottom  of  a 
paper  imrporting  to  be  a  scbednle  of 
the  defendant's  income,  did  forge,  Sec. 
the  letters  R,  E,  purporting  to  be  the 
inititds  of  the  said  clerk,  and  did  ex- 
hibit to  the  Commissioners  of  Appeal 
the  said  paper^  &c,  against  the  peace, 

etc.  ib. 

13.  But  it  was  not  denied  that  tliey  had 
jurisdiction  over  cheats  in  general,  and 
in  R.  V.  Brayne,  Mich.  12  G.  1.  and 
R,  V.  Reale,  East,  SS  Q.  3.  the  court 
of  B.  R.  gave  judgment  as  for  a  cheat, 
on  indie trneuts  respectively  removed 
from  the  Sessions  by  certiorari,  ib,  J  83 

14'  To  solicit  a  servant  to  steal  his  mas- 
ter's goods  is  a  misdemeanor,  though 
it  be  not  charged  in  the  indictment 
that  the  servant  stole  the  goods,  nor 
that  any  other  act  was  done  except 
the  soliciting  and  inciting :  and  such 
offence  is  indictable  at  the  Se*<sions, 
baviitg  a  tendency  to  a  breach  of  the 
peace.  R.  v.  Higgins,  2  C.  R.  5 

15.  The  Sessions  baye  cognizance  of  all 
offences  which  tend  to  a  breach  of  the 
peace ;  excepr  forgery  and  perjury. 

Per  lAjrd  Kenyan.    2  £.  R.  1 8 

16.  A  party  appealio?  to  the  Sessions  is 
not  thereby  concluded  from  after- 
wards di.^puttog  ib  jurisdiction  in  the 
particular  case.       Lowther  v,  Radnar 

iEGrl)dfaL    8E.  R.  113 

17.  No  appeal  lies  to  the  Sessions  against 
a  conviction  and  commitment  in  exe- 
cution fur  tlifee  months  of  a  collier 
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under  stat  6G.  i.e,  C5.,  for  absent^ 
ing  himself  from  his  master's  service  t 
the  clause  of  appeal  in  that  statute 
excepting  an  cfder  of  comtnitmenti 
and  the  order  of  commitment  in  ques- 
tion containing  a'  conviction  of  the 
collier  for  an  offence  within  the  act. 
R.v.S,qffhrdMre  {Just.)  12  E.  R.572 
18.  Though  a  statute,  giving  an  appeal  to 
the  Sessions  within  a  certain  time,  di- 
rect the  justices  at  the  mid  Sessioaa 
to  determine  the  appeal,  yet  they  have 
a  power  of  adjourning  it,  on  sunicienf 
cause,  ofwhich  they  are  to  judge:  Sernb^ 
R,  V.  Wiit8  (Justices.)  1 3  E.R.  352 
19*  By  an  act  for  making  and  mamtain* 
in^  the  Glamorganshire  canal,  power 
is  given  to  the  canal  company  to  make 
all  such  works  as  they  shall  think 
necessary  and  proper  for  **  effecting^ 
completing,  maintaining,  improving^ 
and  using  the  canal,  and  other 
works ;  *  and  the  company  are  re- 
quired to  lay  before  the  Sessions  an 
account  of  the  sums  expended  in 
making  and  completing  the  canals  up 
to  the  time  of  its  completion ;  and 
after  that,  an  annual  account  of  the 
rates  collected,  and  of  the  charges  and 
expenses  of  supporting,  maintaining^ 
and  using  the  navigation  and  its  works: 
and  the  Sessions  are  authorized,  in  case 
it  appears  to  them  that  the  clear  pro- 
fits exceed  the  percentage,  limited  by 
the  act  ou  the  sums  mentioned  iu  the 
first  account  to  have  been  expended 
by  the  company  (i.  e.  In  making  and 
c6mplttiug  the  canal  and  its  works)^ 
to  reduce  the  canal  rates;  held  that 
the  Session.**,  even  after  the  period 
fixed  for  the  completion  of  the  canal^ 
and  after  the  first  account  delivered  of 
the  capital  expended  in  the  under- 
taking,  and  on  which  the  dividends 
were  to  ht  calculated,  were  not  autho- 
rized to  reject  charges  and  expenses^ 
stated  in  the  annual  account  of  dis- 
bursements, for  new  works,  such  as  a 
reservoir  and  steam-engine^  which  the 
company  deemed  necessary,  and  proved 
by  evidence  to  have  been  erected  for 
the  support  and  improtement  of  the 
original  line  of  canals  and  for  the  bet* 
ter  supplying  it  with  water  ^  in  dry 
seasons.  Though  it  seems  that  if  the 
new  works  had  been  shewn  to  be 
merely  colourable,  and  erected  for 
ptirposes  collateral  to  the  navigation 
au:h<irized  by  the  act  of  parliament, 
such  charges  would  have  been  rightly 
rejected  bv  the  Sessions.  R.  v.  Glamor* 
ganshire  Canal  Cotf^fony.  12  E.  R.  157 
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!•  A  plea  of  sct-qff  that  the  pisuntiff  was 
indebteil  to  the  defeqdant  at  the  time 
0J  the  plea  pleaded,  is  bad ;  it  should 
fttate  that  he  w^is  indebted  at  the  com- 
mtncement  of  the  actum*    . 

Evana  v.  Proseer.  3  T.  R.  186 

$.  It  is  no  objection  to  a  plea  of  set*off 
that  tiie  defendant  has  brought  an  ac- 
tion against  the  plaintiff  for  the  same 
sum  in  which  the  plaintiff  has  paid  the 
amount  of  the  demand  into  court. 

3T.  R.  186 

3.  In  an  action  on  a  bond,  the  defendant 
must  set  forth  in  the  plea  what  is  really 
due  on  the  tiond»  before  he  is  entitled 
to  set  off  any  cross  demand  under  stat. 
8  G.  2,  c.  24.  §  5 :  and  such  aver- 
ment is  traversable. 

Symmonde  v.  Knox,  3  T.  R.  65 
And  Grimwood  v.  Barrit.  6  T.  R.  460 

4.  Mutual  credit  may  be  constituted 
though  the  parties  do  not  mean  par- 
ticularly to  trust  each  other;  as  if  a 
bill  of  exchange  accepted  by  A,  get 
into  the  hands  of  fi.,  and  ^.buy  goods 
of  A,t  there  is  mutual  credit  between 
A.  and  B.  which  may  be  set  off  by 
B.,  though  A,  did  not  know  when  he 
let  B.  have  the  goods  lliat  such  bi*l 
was  in  his  bands.     Hankey  v.  Smith 

E.  29  G.  3.  3  T.  R.  507,  «. 
If.  There  can  be  no  set-off  to  an  avowry 
for  rent.  Sapsfordv,  Fletcher,  4  T.  R.  | 
5 1 1 ; — and    Graham  v.    Fraine,  and 
Laycock  v,  Tuffnell,  E.  V  G.  3. 

4T.  R.  123.  «. 

6.  To  an  action  of  covenant  for  rent  by 
a  landlord,  the  defendant  cannot  set 
off  any  uncertain  damages^  that  he  may 
be  entitled  to  recover  against  the  land- 
lord on  any  of  the  covenants  in  the 
lease.     Weigal  v.  Waters.  6  T.  R.  4S  8 

7.  A  debt  due  to  a  defendant,  as  a  sur- 
viving partner,  may  be  set  off  against 
a  demand  on  him  in  his  own  right. 

Slipper  V.  Stidatone.  5  T.  R.  493 

8.  flench  V.  Andrade.  6  T.  R.  582,  S.  P. 

9.  The  same  point  was  stated  arguendo 
by  Bullpr  J,  in  Smith  ▼•  Barrow. 

2  T.  R.  478 

10.  Where  there  were  three  defendants, 
one  went  to  trial  and  obtained  a  ver- 
dict, but  the  two  others  suffered  judg- 
ment by  default.  The  Court  of  C.  P. 
permitted  the  costs  and  damages,  on 
the  judgment  by  default,  to  lie  de- 
ducted from  the  costs  taxed  on  the 
postea  to  the  defendant  who  had  a 
verdict ;  and  in  answer  to  the  objec- 
tion that  this  tended  to  deprive  the 


attorney  of  hSs  legal  lien,  the  Court 
said  that  the  attorney  could  only  have, 
such  a  lien  on  the  costs  as  was  subject 
to  the  equitable  claims  of  the  parties 
in  the  cause. 

Schoole  V.  Noble  ^  a/.  I  H.  B.  23 
11*  And  that  court  affirmed  this  doctrine^ 
in  a  case  where  several  actions  brought 
on  two  policies  of  assurauce,  under- 
written by  the  same  parties  (among 
'  whom  were  A.  and  B,)  were  respec* 
tivety  con'iolidated.  In  one  of  the 
causes  which  went  to  trial,  A.  was  de- 
fendant, in  the  other  £.;  the  plaintiff 
became  entitled  to  costs  in  one  action, 
and  the  defendant  in  the  other. — ^The 
costs  taxed  aud  allowed  to  the  defen* 
dant  were  set  off  against  those  taxed 
and  allowed  to  the  plaintiff. 

Nunez  v.  Modigliani.  I  H.  B.  217 
12.  ^.  having  obtained  a  verdict  against 
B.  for  a  small  sum,  and  B.  having  pre- 
viously recovered  judgment  against  A^ 
for  a  larger  sum  and  taken  him  in  exe* 
cution,  the  court  (nf  C.  P.)  permitted 
the  sum  recovered  by  A.  by  the  verdict 
and  tlie  costs,  to  be  deducted  from 
the  amount  of  the  judgment  of  B., 
and  satisfaction  to  be  entered  for  so 
much,  notwithstanding  A.  was  insol- 
vent, and  had  no  means  of  paying  his 
attorney's  bill,  but  by  the  sum  for 
which  he  obtained  the  verdFct. 

Vaughany.  Davies  2  H.  B.  440 

13.  That  court  also  allowed  the  costs  re- 
covered by  A.  against  B*  in  one  ac- 
tion, to  be  set  off  and  deducted  from 
the  damages  and  costs  recovered  by 
B.  against  A.,  C,  and  £..  in  another 
action;  notwithstanding  the  attorney 
of  B,  swore  that  he  believed  B.  to  be 
insolvent,  and  that  there  was  no  fund 
out  of  which  the  attornc/s  cost«  could 
be  paid,  but  the  damages  and  costs  sa 
recovered  by  B. 

Dennie  v.  Elliot  8f  al.  2  H.  B.  587 

14.  That  court  also  allowed  the  costs  of 
two  actions  between  the  same  parties, 
though  in  two  different  C"urts,  to  be 
set  off  against  each  other,  notwith- 
standing the  attorney's  lien;  but  Ld^ 
Eldon,  C.  J.  strongly  expressed  his 
opinion  of  the  propriety  of  reconsider* 
ing  the  practice  of  the  court  in  this 
particular.    Hall  v.  Ody.  2  B.  &  P.  2ft 

15.  In  asubsequcnt  case,  nevertheless,  the 
court  allowed  the  costs  upon  a  nonsuit 
to  be  set  off  against  costs  due  from 
the  defendant  u|)on  the  removal  of  an 
indi(:tment  against  him  from  tiie  Ses- 
sions to  the  court  of  K.  B.,  uotwitb* 
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staodiDg  the  attorney*!  Ii^;  and  de- 
clared that  an  altomey  acts  upon  the 

'  Credit  of  bfs  cfient,  his  lien  cannot  be 
idlowed  to  interfere  with  the  eonitable 
arrangement  of  costs  between  tne  par- 
ties to  the  snit. 

Embden  y,  Darley.  1>N.  R.  S? 

J6.  Tliepluiuiiff  is  entitled  to  set  off  in- 
terlocutory cfists  hk  the  same  canse, 
payable   by  him    to    the  defendant, 

*  ag-ainst  the  debt  and  costs  recovered 
by  him  on  the  final  result  of  the  cause ; 
notwithstanding  the  objection  of  the 
defendant's  attorney  on  the  ground  of 
his  lien,  which  only  attaches  on  the 

*  general  result  of  the  costs,  &c. 

Howell  V.  Harding.  8  £.  R.  362 

17*  In  *  ^^■'oss  action,  the  defendant  may 

on  motion  set  off  the  debt  against  a 

judgment  for  a  greater  sum,  and  the 

court  will  stay  proceeding  thereon. 

Peacock  v.  J^ery.  I  W.  P.  T.  426 

18.  If  an  eneculion  be  set  aside  with 
costs,  as  having  been  sued  out  after 
the  allowance  of  a  writ  of  error,  the 
court  will  not  permit  the  costs  of  the 
upplirallon  to  be  set  off  against  the 
costs  of  the  action,  but  will  compel  tlie 

'  plaiutift'to  pay  them  forthwith. 

//lY/v.  TcW.  N.  R.311 

19.  "Where  A,  recovered  against  C,  and 
^  C.  recovered  against  A,  and  B.y  the 

court  of  K.  B.  permitted  C,  on  mo- 
tion, to  set  off  the  damages  which  he 
had  recovered  against  those  obtained 
by  A.  on  his  undertaking  that  the  bill 
of  A.'s  attorney  in  the  first  action 
•hould  be  satisfied,  that  conA  holding 
that  he  had  a  general  lien  on  the  judg- 
ment for  his  costs. 

MitcMl  V.  OldJUld.  4  T.  R.  123 
And  see  Randailv.  Fuller.  6T.R.  456 
(And  see  tit.  AttoIInby  111.) 

SO.  The  court  of  K.  B.  aho  permitted 
three  defendants  to  set  off  a  judgment, 
recovered  by  them  against  tlie  plaintiff 
against  a  judgment  obtained  by  the 
plaintiff  against  them  jointly;  (subject 
to  the  attorney's  lien),  though  the 
plaintiff  had  also  a  separate  demand 
on  one  of  the  defendants. 

Glmster  v.  Hewer.  8  T.R.  69 

21.  A  judgment  recovered  by  A.  against 
i?.  and  C,  will  not  be  set  off  on  ap- 
plication to  the  general  jurisdiction  of 
the  court,  against  another  judgment 
recovered  against  A.  by  the  assignees 
of  ^.  under  an  insolvent  debtors'  act ; 
tlie  interest  of  third  persons  interven- 
ing, who  Imve  peculiar  trusts  by  the 
statute.    Doe  v.  Damton.  3  £•  K.  1 49 


22.  A.  brings  an  action  against  B.,  the 
eipenses  of  def^diog  which  are  homo 
by  C  and  D.,  hot  A.  is  nonsuited. 
Afterwards  €,  brings  an  action  against 
^.,  in  which  D.  is  interested  as  well 
as  C,  and  C  b  nonsuited. — The  costs 
of  the  one  nonsuit  were  allowed  by 
the  court  of  C.  P.  to  be  set  off  against 
the  other. 

(yCamwr  if.  Murphy.  1  H.  B.  657 

23.  No  action  will  lie  in  the  courts  at 
tVuiminsier  to  recover  costs  ordered 
to  be  paid  by  a  rule  of  an  inferior 
court,  in  the  course  of  a  suit  there, 
notwithsttuiding  the  defendant  shottld 
not  be  liable  to  an  attachment  of  the 
inferior  court,  by  being  resident  out 
of  its  jurisdiction.  But  such  an  action 
having  been  brought,  the  court  of  C.  P. 
ordered  the  costs  awarded  to  the  plain- 
tiffin  the  inferior  court  to  be  dediKted 
from  those  allowed  to  the  defendant 
in  the  action.. 

Emerson  v.  LaMey.  2  H.  B.  247 

24.  But  though  it  be  clear  that  the  mere 
order  of  another  court  is  not  a  good 
ground  of  action ;  yet  an  agreement 
between  parties  to  a  suit  in  Chancery 
binding  tliemselves,  their  executors, 
and  administrators,  made  an  order  of 
that  court,  and  acted  upon  therein  as 
such,  may  be  tlie  ground  of  an  as9ump-> 
sit'M  \w.SmiehvWhalley.^BM?AS^ 

25.  A  broker  with  a  commission  del  ere' 
dere  cannot  prove  under  a  notice  of 
set-off  a  loss  upon  a  policy,  happening 
before  a  bankruptcy,  in  an  action  by 
the  assignees  of  the  bankrupt  for  pre- 
miums upon  policies  underwritten  by 
him,  and  for  which  he  had  debited  the 
broker ;  but  such  a  loss  may  be  set  off 
under  the  general  issue. 

Grove  v.  Dubois.  1  T.  R.  1 12 

26.  Where  a  bankrupt  has  underwritten 
a  policy  to  a  broker  actiug  uuder  a 
commission  del  credere,  and  a  loss  upon 
the  policy  happens  before^  but  is  not 
adjusted  till  after  tlie  bankruptcy,  tha 
broker  may  deduct  the  amount  of  the 
loss  from  the  debt  which  he  owes  to 
the  estate  of  the  bankrupt. 

Size  V.  Dickason.  1  T.  R.  285 

27.  If  a  factor,  who  sells  under  a  del 
.credere  commission,  sell  goods  as  h» 

own,  and  the  buyer  know  nothing  of 
the  principal,  the  buyer  may  set  off 
any  demand  he  may  have  on  the 
factor,  against  the  denmnd  for  the 
goods  made  by  the  principal. 

George  v.  aagcH.  7  T.  R.  35J> 
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S8*  A,  ^rst^urctiasecl  one  and  afterwards 
another  parcel  of  goods  of  B.,  each 
at  six  months'  credit;  when  the  first 
sum  became  due.  A,  lodged  in  B.'s 
bands  a  bill  of  exchange  for  a  larger 
tiDioiint  than  the  vaUie  of  the  goods  in 
order  to  pa^f  for  them,  B.  engaging 
to  return  to  A  the  overplus  when  the 
bill  should  be  paid ;  B.  received  the 
amount  of  the  bill,  and  then  A,  be- 
came a  bankrupt,  not  having  paid  for 
the  second  parcel  of  goods:  held,  in 
an  action  brought  by  A,*8  assignees  for 
the  surplus  of  the  bill,  that  B.  might 
retain  it  to  satisfy  his  demand  on  A. 
for  the  second  parcel  of  goods. 

Atkinson  v.  Elliott.  7  T.  R.  378 

$9*  Where  an  agree ifient  was  made  be- 
tween one,  who  afterwards  became  a 
bankrupt,  and  the  defendant,  that  a 
loss  upon  cotton,  which  the  latter  had 
sustained  by  means  of  the  former, 
should  be  fixed  at  1900L;  and  that  in 
satisfaction  of  that  sum  the  bankrupt 
should  for  four  years  reco^nniend  cer- 
tain parcels  of  cotton  to  the  defendant, 
li'hich  he  should  purchase  by  notes  at 
three  mon'b  s  date,  the  clear  produce 
on  the  sale  of  which  the  bankrupt 
Undertook'shoidd  amount  to  tliat  sum, 
in  default  of  which  he  was  to  make 
f^ood  the  deficiency,  if  living ;  it  was 
held  such  sum  could  not  be  set  off  by 
the  defendant  against  a  demand  made 
by  the  assignees  of  the  bankrupt. 
"  Hancock  v.  Entwistle.  3  T,  R.  435 
(Sec  Bankrupt  V.) 

BO.  An  allegation  of  an  agreement  to 
set  ofTa  specific  joint  debt,  against  spe- 
cific separate  debts  previously  accrued. 
Is  in  substance  proved  by  evidence  oJP 
an  agreement  prior  to  the  debts  accru- 
ing to  set  off  all  joint  debts  that  should 
thereafter  arise  against  all  separate 
debts  that  should  thereafter  arise.  £tii- 
nerletf  ^  at.  v.  Hossack.  2  W.P.T.  1 70 

31.  Where  the  defendant  lent  his  ac- 
ceptance to  the  bankrupt  on  a  bill, 
which  did  not  become  due  till  after  the 
act  of  bankruptcy,  aud  was  then  out- 
standing in  the  hands  of  third  persons, 
yef  the  defendant  having  paid  the 
amount  after  the  CQmmis»ipn  issued, 
and  before  the  action  brought  by  the 
assignees,  is  entitled  to  set  off  the  same 
under  the  words  **  mutual  credit "  in 
Stat.  5  G.  e.  e.  30.  §  28. 

Smthv.Hod9on.^T.R.  211 

i2»  To  an  action  brought  by  the  as- 
iignres  of  a  bankrupt  for  a  debt  due 
to  the  bankrupt's  estate,  the  defendant 


cannot  set  off  cash  notes  issued  by 
the.  bankrupt  payable  to  bearer,  bear^* 
ing  date  before  his  bankruptcy,  unless 
he  shew  further  that  such  notes  came 
to  his  hands  before  the  baukmptry. 

Dickson  v.  Evans.  6  T.  R.  57 

33.  But  if  the  notes  had  been  made  ]i»y* 
able  to  the  defendant  himself,  that 
would  have  been  reasonable  evidenco 
of  their  having  come  to  his  hands  at 
the  time  they  bore  date,     6  T.  R.  57 

34.  If  two  persons  agree  to  perform  cer* 
tain  work  in  a  limited  time,  or  to  pay 
a  stipulated  weekly  sum  for  such  time 
sffterwards  as  it  should  remab  nnfi* 
nbhed,  and  a  bond  is  prepared  in  the 
name  of  both,  but  is  executed  by  one  ' 
only^  with  condition  for  the  due  per-* 
formauce  of  the  work,  or  the  payment 
of  the  weekly  sum,  and  the  work  is 
not  finished  at  the  time :  such  Weekly 
payments  are  not  by  way  of  penalty, 
but  in  the  nature  of  liquida:ed  da« 
mages,  and  may  be  set  off  by  an  obligee 
in  an  action  brought  against  him  by 
the  obligor  who  executed*    ' 

Eietcher  v.  Di^che.  2  T.  R,  3? 
(And  see  Penalty.) 

35.  Where  a  prisoner  in  execution  is 
discharged  by  the  consent  of  his  cre- 
ditor, upon  giving  a  fresh  security  to 
satisfy  the  judgment,  and  that  security 
is  afterwards  set  aside  on  account  of 
a  mere  informality,  the  judgment  is 
satisfied,  and  cannot  be  set  off  against 
a  demand  of  the  prisoner. 

Jaques  v.  Wiihi/»  1  T.  R.  65t 

36.  C,  by  virtue  of  an  order  from  J7, 
to  receive  all  money  due  to  him  on  si 

'  particular  account,  obtains  three  out 
of  fuur  instalments  due  from  A,  to 
B.  on  that  account;  these  payments 
are  afterwards  questioned  by  B.,  who 
brings  his  action  against  A.  for  the 
whole  sum,  and  at  the  same  time  C» 
demands  bis  fourth  instalment}  an 
application  to  the  Court  of  C.  P..  by 
A>  to  stay  proceedings'  in  an  action 
against  him  by  B.^  on  his  paying  the 
fourth  instalment  to  such  person  ai 
the  Court  shall  appoint,  was  refusect 
by  C.  P. 
Macdanaldv,  Pasky.  1  B.  As  P.  i6l 

37.  In  assumpsit  for  goods  sold  and  deli- 
vered, defendant  pleaded  a  set-off  of 
more  money  due   to  him  from   the 

«  plaintiff.  A  replication,  that  the  goods 
were  agreed  to  be  paid  for  in  ready 
money^  was  bolden  bad  on  demurrer^ 
bting  no  answer  to  the  plea. 

Ehndy.  Kmrr.  1  £.  R.S7J( 
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'38.  But  in  estimating  the  plaintilT's  da- 
mages in  such  case,  the  jtiry  should 
take  into  their  consideration,  the  loss 
he  had  sustained  by  non-payment  ol 
ready  money.  ib,  37? 

SEWERS. 

1.  The  Stat.  23  H.  8.  e.  5.  §  17-  havmg 
directed  that  **  laws^  ads  decrees  and 
ordinances"  made  by  commissioners 
of  sewers  shall  stand  good  and  be  put 
in  execution  so  long  time  as  their  com- 
mission endureth,  and  no  longer,  ex- 
cept **  the  said  laws  and  ordinances  '* 
be  engrossed  in  parchment,  and  certi- 
fied under  the  seals  of  the  commi^- 
ajonen  into  Chancery,  and  have  the 
royal' assent:  and  the  stat.  13  Eliz. 
c.  9.  having  directed  all  coninii^ions 
of  sewers  to  continne  in  force  for  ten 
years,  unless  sooner  determined  by 
super^eas  or  any  new  commission  ; 
and  that  all  **  laws,  ordinances,  and 
tongtitnUatu,"  made  by  force  of  such 
commission,  being  written  in  parch- 
ment, indented  and  under  seals,  &c., 
shall,  without  such  certificate  or  royal 
Assent,  contiime  in  force  notwithstand- 
ing the  determination  of  the  commis- 
sion by  supersedeas,  until  repealed  or 
altered  by  new  commissioners;  and 
that  all  such  laws,  ordinances,  and 
constitutions,  written  in  parchment,  in- 
dented, and  scaled,  S^c.  shall,  without 
certificate  or  royal  assent,  conlinue  iii 
force /<//•  one  year  after  the  expiration 
of  such  commission  by  lapse  of  ten 
years  from  its  teste;  held, 

1st. That  \}a!elaws,acts,  decrees,  and 
ordinances,  mentioned  in  the  stat.  of 
Hen,  8.  mean  the  same  as  the  laws^ 
ordinances,  and  constitutions,  men- 
tioned in  that  of  Elizabeth.    And, 

2dly.  That  a  decree  made  by  commis- 
sioners under  a  former  commission 
which  had  expired  by  lapse  of  ten 
years,  directing  a  sea  wall  to  be  re- 
fnunded,  which  had  been  destroyed 
by  a  violent  tempest  and  inundation, 
and  the  sums  necessary  for  its  con- 
struction to  be  advanced  by  those  who 
were  before  bound  to  sustain  it  m- 
tione  tenura:  (and  who  did  advance 
the  money  accordingly^,  and  that  a 
rate  should  be  made  on  the  level  lor 
their  reimbursement;  (although  such 
decree  bad  been  written  in  parch" 
tnent,  indented,  and  sealed,  which 
this  was  not),  could  not  be  enforced 
by  commissioners  under  a  new  com- 
mission, issued  more  than  a  irear  after 
'the  expiration  of  the  former  commis^ 


sion ;  as  to  so  much  of  it  as  rrmaioed 
unexecuted :  thou^^h  good  to  the  ex* 
tent  to  which  it  had  been  executed ; 
and  therefore  the  Court  refused  a  man- 
damus to  the  new  commissioners  to 
direct  a  rate  to  be  levied  on  the  level 
for  the  reimbursement  directed  by  the 
decree.  R»  v.  The  Commissioners  of 
Setters,  Somerset.  9  E.R.  109 

2.  Callis's  Readings  are  good  authoritj 
on  the  subject  nf  sewers.    2  T.  R.  365 

3.  The  commissioners  of  sewers  have 
jurisdiction  over  a  sewer  communicat- 
ing i\ith  a  navigable  stream,  or  with 
the  sea  above  the  point  where  the  tide 
ebbs  and  flows,  if  it  be  useful  for  na* 
viga!ion,and  if  the  place  over  which  the 
jurisdiction  is  exercised  is  or  is  likely 
to  be  benefited  by  it. 

Dore  V.  Gi'ay.  2  T.  R.  358 
•I.  If  a  sea  bank  or  wall,  which  the 
owners  of  particular  lands  arc  bound 
to  repair,  be  destroyed  by  tempest, 
without  any  default  in  such  owners, 
the  commissionerd  of  sewers  may  order 
a  new  one  (even  in  a  different  form,  if 
necessary)-  to  be  erected,  at  the  ex- 
pense of  the  whole  level.  R.  v.  Somer" 
setshire  Commissioners  of  Sewers. 

8T.R.3I2 

5.  A  presentment  made  by  a  standing 
jury  constituted  according  to  ancient 
usage  originally  returned  by  the  she- 
riff ai  the  commencement  of  every  new 
commission  of  sewers  from  certain  pa- 
rishes or  districts,  composed  of  land- 
owners then  interested  in  disclaiming 
the  geueral  charge  on  the  level,  which 
jurymen  generally  acted  for  life,  anci 
only  the  foreman  of  which  was  sunw 
-nioned  by  the  sheriff,  which  foreman 
convened  the  said  jurymen,  is  illegal 
and  void.  /?.  v.  Commissioners  of 

Seirers,  Somersetshire,  7  E.  R.  70 

6.  Such  juries,  by  23  H,  8.  c.  5.  ought 
to  be  summoned  bv  the  sheriflf  from 
the  body  of  the  county.        7  E.  R.  7  0 

7.  And  the  preseniing  jur\'  after  being 
sworn  and  charged  must  also  prosecute 
their  enquiry  upon  .hearing  evidence 
on  oath  before  the  commissioners  in 
court,  and  make  their  presentment 
thereon,  and  not  on'  information  col- 
lecteil  iu  the  country  without  oath. 

7E.R.70 

SHERIFF. 

I.    Bailiff:  for   what  acts  of  his  the 

Sheriff  sltall  he  liable,  S^c, 
1.  For  all  civil  purposes  the  net  of  the 
'    baiiifi^  is  the  act  of  the  sheriff. 

ST.  R.US 
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S.  In  an  action  of  trespass  asainst  the 
sheriff  for  a  wrongful  act  of  the  ban 
liff,  it  is  not  enough,  in  order  to  affect 
the  sheriff,  to  prove  that  he  is  a  ge- 
neral bailiff  and  had  given  a  bond  of 
indemnity  to  the  sheriff  as  such,  and 
to  prove  a  co}>y  of  the  warrant  under 
which  he  entered  and  seized  the  plain- 
tiff's goods;  but  the  privity  between 
the  b4itiff  aurl  the  sheriff  must  be  esta- 
blisiied  in  the  particular  transaction  on 
the  best  evidence,  by  proving  the  ori- 
ginal warrant  of  execution  from  the 
sheriff  to  the  bailiff,  or  at  least  bv 
proving  notice  to  produce  it,  so  that 
in  case  of  its  not  being  produced,  se- 
condary evidence  of  its  contents  may 
be  let  in.      Drake  y.Sj^kes,  (Bart.) 

7T.R.  113 

3.  The  sheriff  having  directed  a  warrant 
to  A,  and  all  his  other  ofHcers  to  arrest 
B.t  A,  afterwards  inserted  the  name 
of  C  :  held,  that  the  warrant  was  il- 
legal, and  the  arrest  by  C.  consequent- 
ly void.  Housin  v.  Barmw.  6 T.R.  1 9*2 

4.  It  seems  that  an  action  may  be  main- 
tained against  the  sheriff  for  the  pe- 
nalty given  by  stat.  29  EUz.  c.  4.  for 
the  acts  of  Iijs  hailiff.      2  T.  R.  1 55-5; 

5.  The  sheriff  and  bailiff  are  not  both 
answerable  in  iyi  action  for  a  penalty 
for  the  sanie  act.  2  T.  11.  7 1  '2 

6.  If  |he  sheriff  appoint  a  special  bailiff 
at  the  plaintiff's  request,  the  latter  can- 
not rule  tlie  sheriff  to  return  the  \\r\\, 

De  Moranda  v.  Dunkin,  4T.R.1  l.Q 

7.  But  the  sheriff  is  even  in  sucli  case, 
responsible  for  the  defendant  after  an 
arre^t  made,  though  in  another  suit. 

Tatflor  V.  Richardson.  8  T.  R.  505 
6.  A  return  made  by  the  sheriff  that  the 
person  arrested  was  rescued   out   of 
the  custody  of  the  bailiff,  is  bad ;  it 
it  should  be  out  of  his  custody.  Wood- 
gate  V.  Knatchbull.  2  T.  R.  J  55 

9.  If  a  sheriff's  ofHcer  on  an  arrest  take 
an  lindertuking  for  the  appearance  of 
the  part^',  instead  of  a  bail-bond,  with- 
out the  plaintiff's  assent,  autf  bail 
above  is  not  duly  put  in,  the  sheriff  is 

.  liable  to  an  action  for  an  escnpe,  and 
the  court  will  not  relieve  hiui  by  per- 
mitting him  to  pal  in  and  justify  bail 
afterwards.  Fuller  wPrest.  7  T.  R,  1 09 

10.  And  the  Court  of  C.  P.  refused  to 
permit  the  defendant  to  justify' bail, 
after  an  action  for  an  escape  com- 
nienced,  where  no  hail  bond  had  been 
taken.  IVebb  v.Mattheic.  I  B.  &  P.  '2-2o 

11.  But  if  the*  sheriff  permit  the  defen- 
dant to  get  at  large  without  taking  a 


bail-bond,  he  may  retake  him  before 
the  return  of  the  writ. 

Atkmmmv.Matttson,  2T.  R.  172 
And  vide  7  T.  R.  109 
1^«  Debt  lies  upon  the  stat.  44  G.  3. 
r.  13.  §  4.  by  a  common  informer, 
suing  for  himself  and  the  king,  to  re« 
cover  a  penalty  against  the  sheriff  for 
the  misconduct  of  his  bailiff  in  wil- 
fully suffering  a  seaman  to  go  at  large 
who  had  been  taken  out  of  the  king's 
service  by  arrest  on  civil  process,  on 
which  he  was  afterwards  hailed,  in* 
stead  of  delivering  him  over  to  the 
charge  of  a  proper  naval  officer:  the 
statute  which  speaks  of  sheriffs,  gaol* 
ers^  or  other  officers  arresting,  appre- 
hending, or  taking  in  execution  such 
seanien,  or  in  whose  custody  they  may 
be,  and  who  are  made  liable  for  their 
esca|)e,  meaning  by  **  other  officers," 
such  as  may  be  charged  with  the  exe- 
cution of  criminal  warrants  against 
such  seamen,  or  to  whom  any  process 
may  properly  be  directed  for  their 
arsest,  detention,  or  discharge;  and 
not  the  inferior  officers  of  the  sheriff. 
And  t)ie  sheriff  may  be  charged  in  such 
action  for  wi'ongfuUy  and  wiifulijf 
permitting  the  escape.  Sturmy  q.  t.  v. 
Middlesex  Sheriff.  1 1  E.  R.  25 

13.  The  sheriff  having  arrested  a  party, 
permitted  him  to  go  at  large  without 
taking  a  bail-bond,  returned  cepi  cor^ 
.pus,  and  before  the  expiration  of  the 
ruleto  bringinthe  body  put  in  bail; 
held  that  he  was  not  liable  either  to  an 
action  of  escape,  or  false  return. 

Pojiente  v.  Plumhtree.  2  B.&P.  35 

14.  If  after  the  Cf^mmencement  of  an 
action  of  escape  against  the  sheriff  for 
not  taking  a  bail-bond,  good^ail  be 
put  in  an  Justified  in  the  room  of  bail 
before  put  in,  who  by  the  practice  of 
the  court  were  a  mere  nullity,  the  plaui* 
tiff  cannot  recover. 

AUingham  v.  Flower.  2  B.&  P.  245 

15.  But  where  the  sheriff  omitted  to  take 
a  bail-bond  upon  the  arrest,,aud  after- 
wards,  upon  an  action  being  com- 
menced against  him  for  an  escape, 
caused  bail  to  be  perfected,  the  Court 
of  C,  P.  ordered  the  allowance  of  bail 
to  be  set  aside,  that  the  action  might 
proceed.  How  v.  Lacif.  1  W.  P.  T.  1 1 9 

16.  After  a  party  arrested  on  civil  pro- 
'  cess  lias  been  discharged,  on  giving  a 

bail-bond  to  the  !*heriff  for  his  appear- 
ance at  the  return  of  the  writ,  it  is 
optional  in  the  sheriff  whether  be  will 
accept  the  surrender  of  the  party  in 
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discharge  of  the  ban4>ond  before  the 
return  of  the  writ ;  and  lhere{f>re, 
though  notice  of  such  surrender  were 
giveu  to  the  sheriff,  atid  the  gaoler  Jii 
whose  custody  the  i^arty  then  was  at 
the  8uit  of  another;  aAer  which  the 
gaoler  let  the  party  out  of  custody ; 
^etheld  that  the  gaoler  wa^s  not  liabl«* 
ii|M)n  his  bond  of  inJemuity  to  the 
sheriff,  as  for  an  escape  in  the  former 
Buil ;  for  the  party  was  not  legally  in 
the  cubtody  of  the  sheriff  or  h:s  gaoler 
merely  by  virtue  of  such  notice  of  bur- 
render.  Hamilton  v.  Wilson.  1  £.R«3S3 

Xl^  The  security  to  the  sheriff  under 
23  //.  6.  c.  9.,  must  be  in  the  parti-' 
cular  form  marked  out  by  the  statute, 
otherwise  it  h  void ;  and  this  statute 
requires  the  bond  to  be  given  to  the 
skenff,  as  such,  for  the  appearance  of 
the  party,  and  for  no  other  purpose. 
Rcg:ers  v.  Reeves.  I T.  R.  421,  i 

)&,  The  obligation  being  given  to  the 
sheriff's  bailiff  is  b:'d,  for  it  must  be 
to  such  officer  as  has  the  return  of 
process.  IT.R.  421,2 

II.  His  Authority;  Exemption,  6fc^ 

!•  If,  at  a  county  court  held  for  the 
election  of  knights  of  the  shire»  a 
fVeeholdtr  interrupt  the  proceedings 
by  iiiakuig  a  great  iioise  and  di<»turb- 
BucPy  the  sheriff  may  order  him  to  i.e 
taken  ii>to  custody,  and  carried  befon- 
H  justice  >  f  the  peace.  It  is  sufl[ic:en  , 
in  a  plea  of  justificatiou  to  an  action 
for  an  assault  and  (alse  imprisonment, 
brought  against  the  sheriff  under  the 
above  circumstances!  to  state,  "  that 
the  plaintiff  made  a  great  noi^  and 
disturbance  at  the  election,  and  then 
and  there  obstructed  and  molested  the 
defendant  in  the  execution  of  his 
duly,*'  without  stating  that  he  thereby 
obstructed  and  molested  bim.  Spils- 
hay  V.  Micklethubaite.  1  W.P.T.  146 

S.  The  fiayinent  of  the  hne  6xed  by  sta- 
tute 9  tr.  I. «.  9.  §  3.  to  be  discharged 
from  serving  the  office  of  sheriff  of 
f^orwichf  does  not  exempt  the  person 
paying  it  for  more  than  a  year,  unless 
the  corporation  agree  that  he  shall  be 
discharged  for  a  longer  time. 

H.f.J.lVoodrow,2T.R.7^l 

III.  Fees. 

1.  If  It  appear  by  Ihe  sheriff's  return  of 
a  writ  of  ejection  that  greater  fees 
kave  been  taken  for  the  levy  than  are 
allowed  by  stat.  29  Eliz.  c.  4.,  the 
6:ieriff  is  liable  to  an  acUon  on  the  sta- 


tute fer  treble  danmg^  at  the  9uii  of 
the  party  grieved. 
Woodgate  v.  KnatchhuU.  2  T.  R.  148 

2.  Under  that  statute  the  sheriff  cannot 
take  any  other  charge  hut  that  for  thf 
poundage.  2T,  R.  148 

3.  An  action  brought  on  stat.  29  -f^* 
c.  4.  for  fees,  must  hs  brought  by  the 
sheriff  and  not  by  the  bailiff. 

2T.  R.  155—^ 

4.  If  a  sheriff  levy  under  a  ji'fa.  he  is 
entitled  to  poundage,  though  the  par- 
ties compromise  before  he. sell  any  of 
the  defendant's  goods. 

Alchin  v.  Welh.  5  T.  R.  470 
5«  And  if  after  such  compromise  either 
party  rule  the  sheriff  to  return  the 
writ,  the  court  will  discharge  that  rule 
with  costs,  to  be  paid  by  the  |)arty  ob- 
taining,it.        ,  5T.  R.  470 

6.  The  Court  (of  K.  B.)  direct*  d  the 
sheriff  to  refund  his  poundage  which 
he  had  retained  out  of  money  levied 
upon  an  attachment  for  non-payment 
of  money ;  there  being  no  practice  to 
warrant  it;  and  referred  him  to  his 
action,  if  he  were  supposed  to  have  a 
right  tp  it  undtr  the  stat.  23  H.  6.c.9t 

R.  v.  Palmer.  2£.  R.411 

7.  lu  an  action  on  32  G.  2.  c.  28.  anainsi 
a  sheriff's  officer,  for  taking  a  larger 
fee,  upon  an  arrest  than  b  allowed  by 
law,  the  plaintiff  must  prove  the  &um 
allowed  by  law,  the  stat.  23  H.  6. 
r.  9*  tiot  being  the  rule  ;  and  the  court 
will  not  set  aside  a  nonsuit  grounded 
on  the  want  of  such  evidence,  in  order 
to  enable  the  plaintiff  to  recover  the 
excess  under  this  monev  counts,  since 
he  might  have  obtained  redress  by  a 
summary  uppl  lea  tion. 

Martin  v.  Slade,  2  N.  R.  59 

IV.  Return  of  Writs,  SfC. 

1.  All  writs  must  be  returned  by  the 
.    sheriff  on  the  day  on  which  the  rule 

for  returning  the  same  expires,  and  hi 
default  thereof  the  plaintiff  is  at  li*« 
beriy  to  move  for  an  attachment  on 
the  nest  day. 
Reg.  Gen.  AT.  32  G.  3, 4T.  R.  496 

2.  The  Court  upon  the  application  of 
the  sheriff  enlarged  the  time  for  his 
making  a  return  to  the  writ  of  Jt.Ja. 
upon  a  suggestion  of  .a  reasonable, 
doubt  whether  the  goods  seized  under 
the  writ  were  not  covered  by  an  ex» 
tent  afterwards  issued  at  the  suit  of  the 
crown  for  malt  duties  under  the  stat. 
28  G.  3.  c.  37.  §  21.  for  the  purposa 
of  inducing  the  plaintiff  to  go  into  the 
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Conrt  of  Excheauer  and  ther«  contest 

tlie  question  of  ri^lit  with  the  crown, 

Wells  V.  Pickman.  7  T.  R.  l74 

3.  The  sh«riffhaviDg  heeti  served  in  pro- 
per time  with  a  rule  to  return  the 
writ  of  test.  Ji,  fa,  which  expired  on 
the  last  day  of  term,  is  attachable  at 
the  rising  of  the  court  on  that  day  if 
no  returq  be  nia<)e  before.  And  the 
rule  for  the  attachment  is  regular, 
though  he  make  his  return  on  a  sub- 
sequent day  in  vacatinn,  before  he  was 
actually  served  with  the'  rule ;  and 
tkoiigh  immediately  after  such  service 
he  tendered  the  sum  levied,  deducting 
his  poundage. 

R.  V.  Storey  Sheriff.  11  E.  R  591 

4.  The  Court  of  C.  P.  refused  to  gratu 
an  attachment  against  the  shcrilf  for 
vetumuig  to  a  writ  of  venditioni  ex- 
ponaSf  that  part  of  the  g<^>ods  levieci, 
remained  in  his  hands  for  want  of  pur- 
chasers. LeoTid^y.  Davis,  iB.<j5jP.:3j9 

5.  The  same  sheriff,  by  whom  any  writ 
directed  to  him  is  executed  while  in 
office,  ought  to  make  his  return  to 
the  same,  and  hand  over  such  writ 
and  return  to  the  new  sheiiff  who 
comes  into  office  before  the  return- 
day;  and  surh  new  sheriff  will  return 
the  writ  wilh  the  old  sheriff's  return 
thereon.  And  if  the  ol^  sheriff,  after 
arresting  the  defendant,  suffer  him  t(^ 
escape,  and  go  out  of  otlice  before  the 
return  day,  he  aloue  is  answerable  for 
the  escape. 

R.  V.  Middlesex  Sheriff.  4  E.R.  604 

6.  Yet  if  the  new  sheriff,  by  tnistdke  re- 
turn cepi  carpus  to  a  writ  directed  to 
the  old  sheriff,  after  the  Utter,  who 
arrested  the  defendant  upon  it,  had 
permitted  an  escape,  and  an  attach- 
ment afterwards  issue  against  the  old 
sherifl^  who  was  ruled  to  bnng  in  the 
body,  the  irregulnrity  may  be  waived 
by  not  moving  in  reasonable  time  to 
set  aside  the  attachment.  4b. 

7.  If  fhe  plaintiff  has  incurred  the  costs 
of  instructing  counsel  to  move  for  an 
attachment  against  the  sheriff,  before 
I  he  defendant  gives  notice  of  his  sur- 
render, though  he  surrenders  before 
the  attachment  is  actually  obtained,  the 
court  will  order  the  costs  of  those  in- 
structions to  be  paid  by  the  defendant 
upon  setting  aside  the  attachment. 
ft.  V.  Middlesex  Sheriff.  \  W.  P.  T.  56 


SHIP. 
I.  Freight  and  Chtnier-Parhf. 

I.  The  mortgagee   of  a    ship    cannot 

maintain  an  action  lor  freight  against 

a  third  person  before  he  takes  j  o^se8• 

sion.  Chinrtry  v.  Bhckbtmme, 

B.  R.  E.  .4  G.  3.     r  H.  B.  1 17,  «. 

'2.  A  ship  bo'tni)  for  London,  afer  tak* 
ing  in  her  cargo,  but  befu?e  hre  kittg 
ground,  was  cut  out  of  her  port  of 
lading  iri  Jamaica  by  a  French  priva* 
teer;  bui  he  afierwaidi  re-capiuted 
and  carried  in'o  another  port  in  the 
same  island,  when  tlie  cargo  was  sold 
by  order  of  :he  Court  ot  Aduiirady, 
for  the  benefii  of  ihe  fruch  ers:  hesd, 
that  the  owners  of  the  ship  were  hot 
entitled  to  any  part  of  the  freight, 
thr.uwh  by  the  uage  of  the  triu'e, 
thi  bhip  Wiis  fieighteil  at  their  exf'cnse. 
Curling  v.  lA)ng.    J  B.  &  P.  634 

3.  If  A.  let  his  shtp  to  B.  for  a  voyage, 
engaging  to  keep  it  in  repair  during 
the  whole  tmie,  for  which  h»'  is  to  re- 
ceive freight  on  I  he  leturn  '»f  the  ship; 
and,  for  the  safety  of  the  sh.p,  it  be- 
comes necessary  ourw.g  vhe  voyage  to 
put  into  a  poit  to  nfit;  the  e\ cense 
of  refitt'ng  must  be  born  entirely  by 
A.;  anri  B,  is  not  li.ble  to  contribute 
to  it  in  pro|)oriioti  to  his  interest  in 
the  cargo,  as  for  a  ueneral  avtiage, 

Jackson  V.  Charnock.    8  T.  K.  509 

4.  The  plaintiff  cintracted  to  carry  the 
defen«f»»it,  his  &raily.  and  Inggage 
from  Demerary  to  Flushing  i  and  in 
the  course  of  the  vo^Hge,  within  four 
(lays'  sail  of  Flushings  the  shin  was  cap- 
tured l»y  an  English  ship'of  war,  and 
brought  into  England,  and  the  ship 
and  ciirgro  libelhd  for  prize  in  the 
Court  of  Adiniralty,  and  the  cargo 
co:ideunied,and  pioceeding<»  stiJI  pend- 
ing agaiust  f  he  ship;  but  the  drfeud- 
aut,  u:«ii  his  family,  weie  tiberaud* 
and  their  luggage  in  fact  restored  to 
their  pos^ensiOM.  Held  th*t,  how»*ver, 
the  l|ue^tion  inigiji  bt'  as  to  the  plain- 
tiff's r:ght  to  recover  passage-money 
upnn  an  imi^lied  assnwpsit,  fjro  raid 
itineris,  if  the  ship  w»  re  restored,  yet 
pending  the  proce  ding**  against  the 
ship  as  pr.ze  in  the  Admiralty  Court, 
no  such  action  could  be  maintained  ; 
for  non  constat,  but  that  the  ship  might 
be  condemned,  and  the  freight  decreed 
to  the  captors. 

Mulloyv.  Backer.    5E.R.31S 

5.  ^.  and  B.,   merchants  abroad,   ship^ 
.  tobacco  for  Liverpool,  cousigaed  to  A* 
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himself  tbere^  lo  whose  order  the  bills 
of  lading  are  made :  one  of  these  bills 
is  sent  ioclosed  in  a  letter  from  the 
shippers  lo  C  at  Literpoo!,  advising 
him  of  5uch  consignment  to  A.9  and 
that  A,  intended  to  proceed  to  Liver- 
pool, but  in  case  he  should  not  arrive 
in  time  desiring  C,  lo  do  the  best  for 
them.  The  tobacco  having  arrived  in 
a  daiiiaged  state  before  A.,  is  required 
to  be  landed,  and  is  deposited  in  the 
King's  warehouse  pursuant  to  the  sta- 
Itile;  and  aftenvards  C  acting  as 
agcLt  for  A.  within  the  knowledge  ot 
the  cuptaii),  makes  an  entry  of  it  in 
his  own  name  in  the  custom* house,  to 
avoid  seizure :  held,  that  this  was  not 
such  sm  acceptance  of  the  cargo  by  C. 
as  wnuld  make  him  lial>le  to  the  cap- 
tain for  the  freight. 

Ward  V.  Felton.    1  E.  R.  50? 

6.  V^Tiere  a  sliip  was  let  to  freight  by 
charter-party  from  the  plaintiff  to  the 
defendant,  a  clause    in   the  deed — 

and  it  is  here)>y  covenanhd  and, 
agreed  by  and  between  the  said  pwr- 
lies  that  40  days  shall  he  allotted 
**  for  unloading  and  loading  again, 
•'  &c.*'  %vas  held  lo  raise  an  implied 
covenant  ou  the  part  of  ihe  freighter 
nut  to  detain  the  ship  for  loading  and 
unloading,  ike.  beyond  the  40  days : 
and  if  he  detain  her  for  any  longer 
time,  the  owner's  remedy  is  upon  that 
covenant,  and  not  in  assumpsit,  as 
upon  an  implied  new  contract. 

Randall  V.  Lynch.    12  E.R.I  79 

7.  Under  au  agreement  in  the  nature  of 
a  charter-party,  whereby  the  plaintiff 
let  his  ship  on  freight  to  the  defen- 
dants on  a  voyage  from  Shields  to 
Lisbon,  with  convoy,  the  freight  to  be 
paid  on  right  detivery  of  the  rargo. 
Hie  ylitp  having  sailed  from  Shi^ds 
with  her  cargo,  and  joined  convoy  at 
Portsmouth;  and  after  being  detained 
near  a  month  off  LymiMgtow,  her 
sailing  orders  being  recalled  by  the 
convoy,  in  consequence  of  the  occu- 
pation of  Portugal  by  the  enemy; 
and  the  defendants  having  refused  to 
accept  the  cargo  at  Portsmouth,  to 
which  the  ship  returned,  it  was  un- 
loaded by  the  plaintiff,  after  notice  to 
Ihe  defendant,  and  then  was  sold  by 
consent  of  both  parties,  without  pre- 
judice ;  held  that  the  plaintiff  could 
wot  recover  freight  pro  ratci,  or  de- 
Miurrage.  Liddardv, Lopes.  IOE.H.526' 

8.  The  plaintiffs  having  contracted,  by 
charter-party   sealed,  to  let  a  ship, 


then  in  the  Thames,  to  freig^  to  the 
defendants  for  eight  months,  to.  com^ 
mencefrom  the  day  of  her  sailing  from 
Gravesend  on  the  voyage  then  stated  ; 
and  having  covenanted  that  she  should 
sail  from  the  TJunnes  to  any  British 
port  in  the  English  channel,  there  to 
load  such  goods  as  the  freighters 
should  tender,  and  sail  to  the  West 
Indies,  and  bring  back  a  retuni  caigo 
to  London:  afteni'ards  agreed  by  pa^ 
rol  with  the  defendants,  that  the  ship, 
instead  of  loading  at  some  port  in  the 
Channel,  should  load  in  the  Thatnes^ 
and  that  the  freight  should  commence 
from  her  entry  outwards  at  the  custom^ 
house:  held  that  this  subsequent  parol 
contract  was  distinct  from,  and  not 
inconsistent  with,  the  contract  by  deed, 
being  anterior  to  it  in  point  of  time 
and  execution,  and  might  therefore  be 
enforced  by  action  of  assumpsit. 

White  V.  Parkin.  1 2  E.  R.  578 
9-  Where  the  master  of  a  vessel  cove- 
nanted with  the  freighter  (inter  alia) 
that  the  vessel  should  proceed  with 
the^r#^  convoy  from  England  for 
Spain  at  id'  Portus^al,  or  either,  as  he 
should  be  directei  by  ihe  freighter  or 
his  agents:  and  there  make  a  right 
and  (rue  delirtty  of  the  cargo,  agree- 
ably to  the  bills  of  lading  signed  for 
the  same;  'and  so  take  in  a  home 
cargo,  and  return  and  make  a  right 
and  true  delivery  thei*eof  at  London^ 
&CC.  In  consideration  whereof,  and 
of  every  thing  above  mentioned,  the 
freighter  coveuanted  (inter  alia)  to 
load  the  vessel  out  and  home,  and 
pay  certain  freight  per  ton  per  month, 
part  before,  ami  Ihe  remainder  on  the 
right  and  true  delivciy  of  the  home- 
ward carqo  to  London:  held, 

1st.  That  the  freighter  having  first 
ordered  the  master  to  proceed  to  Us- 
ban,  in  consequence  of  which  the 
master  had  taken  in  goods,  and  signed 
bills  of  lading  for  that  port,  couhl  not 
afterwards  countermand  that  order, 
and  order  him  to  proceed  to  Gibral- 
tar, without  first  recalling  the  bills  of 
lading,  or  at  least  tendering  sufficient 
hidemuity  to  the  master  against  Ihe 
consequence  of  his  liability  thereon. 

2d.  But  sup{)osing  the  freighter  had 
such  a  power,  yet  his  supercargo  and 
agent,  who  was  on  board  the  vessel, 
had  the  like  authority  in  the  absence 
of  his  principal,  even  before  the  vessel 
sailed  from  this  country,  to  alter 
again  the  destination  to  Lisbon* 
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M.  Thai  the  master  Laving  pro- 
ceeded with  the  outward  cargo  to 
Lisbon  under  the  first  order«  and 
brought  home  a  return  cargo,  and  de- 
livered the  same  to  the  freighter  at 
London,  was  entitled  to  his  freight 
for  tiiat  voyage ;  though  he  had  not 
sailed  with  the  Jitst  convoy :  the  sail- 
ing with  the^r^f  convoy  not  being  a 
condition  precedent  to  his  recovering 
freight  for  the  voyaj^e  aclunlly  per- 
formed under  the"  first  order,  but  a 
distinct  covenant,  for  the  breach  of 
which  he  w'4s  fiable  in  damages. 

4th.  And  he  was  entitled  to  recover 
such  freight  as  upon  a  ri^ht  and  true 
deUvery  of  the  cargo  agreeahhj  to  the 
bills  of  lading,  upon  proof  of  having 
delivered  the  entire  number  of  chests, 
&*c.  for  which  bills  of  lading  had  been 
signed ;  though  it  appeau'd  that  the 
contents  of  the  chests  of  fruit  were 
(laiira'^ed  by  ihe  negligence  of  the 
master  and  crew  on  hoard,  in  not 
ventilating  them  suffirientJy:  the 
party  injured  having  his  counter- 
remedy  by  action  for  such  nogh'gence. 

Davidson  v.  Gwynne,  1 2  E.  R.  38 1 

10.  If  a  ship  freighted  to  H.  under  a 
charter-parly,  is  prevented  by  restraint 
of  princes  fn^iii  arriving,  and  the  con- 
signees direct  ihe  master  to  deliver  the 
cargo  at  G.,  and  accept  it  there,  he  may 
maintain  assumpsit  upon  an  implied 
coiitrnct  to  pay  freight /^rorfl^rt  itineris, 

Christy  v.  Row.    \  W.  P.  T.  300 

11.  And  if  the  master  be  prevented  by 
the  default  of  the  consignees  or  re- 
straint of  princes  froi:i  delivering  the 
whole  car^o  there,  he  sbiill  be  entitled 
to  freight  pro  rata  for  the  part  deli- 
vered. 1  W.  r.  T,  300 

22.  If  a  ship  be  freighted  on  a  single 
voyage  outwards,  and  be  prevented 
from  cteliverinir  her  cargo,  semble  that 
she  shall  be  entitled  to  receive  from 
the  owner  of  tiie  cargo  freight  for 
bringing  it  back.  1  W.P.T.SOO 

13.  And  semble^  that  the  master  would 
not  be  entitleil,  upon  losing  the  deli- 
very, to  cast  a\y;^y  the  residue  of  the 
cargo.  1  W.  P.  T.  300 

f*.  If  the  master  si^n  a  bill  of  lading, 
expressing,  that  upon  the  delivery  of 
the  cargo  freight  is  to  be  paid  by  the 
consignei'^  he  does  not  thereby  re- 
nounce his  claim  for  freight  against 
the  consignor.  I  W.  P.  T.  300 

15.  Semble^  that  Ihe  liraster's  right  to 
exact  payment  of  any  part  of  the 
freight  from  the  consignee*^  does  not 


arise  till  the  delivery  is  completed,  or 
determined.  1  W.  P.  T.  3<)0 

itf.  Upon  an  agreement  to  psiy  certain 
pilotage  and  port-charges  for  an  enthe 
voyage,  though  a  part  only  of  fhQ 
cargo*  is  delivered,  there  shall  be  up 
apportionment  of  the  pilotage  and 
port-charges,  but  the  whole  shall  be 
paid.     Christy  y.Row.  lW.P.T.300 

17.  A  covenant  Ijb  a  charter-party  of 
afTreightmeat  that  the  owner  shall  at 
his  expen6e  forthwith  make  the  ship 
fight  and  strong,  &c.  for  a  voyage  for 
twelve  months,  i^c.  and  keep  her  so, 
is  not  a  condition  precedent  to  the 
recoveiy  of  freight,  after  fhe  freighter 
had  taken  the  ship  into  bis  service, 
and  used  her  /or  a  certain  period : 
but  if  the  freighter  be  afterwards  de? 
layed  or  injured  by  the  necessity  of 
repairing  her,  be  has  his  remedy  iii 
d'4mages.  But  if  the  owner's  neglect 
to  repair  in  the  first  instance  had  pre- 
cluded th&.fceigluer  from  making  any 
use  of  the  vessel,  that  would  have 
gone  to  the  whole  consideration,  and 
might  have  been  insisted  on  as  a  bar 
to  the  action. 

Ilavelock  v.  Gedde^,    1 0  E.  R.  555 

1 8.  A  ship  having  been  let  to  freight  for 
twelve  months,  and  for  such  longer 
period  as  the  freighters  should  detain 
ber,  for  which  certain  proportions  of 
the  freight  were  to  be  paid  at  the  end 
of  2,  o,  10,  and  14  months,  &c. ;  it 
is  no  answer  to  a  breach  for  non-pay- 
ment of  six  months'  freight,  due  at 
the  end  of  the  10  months,  that  the 
owner  bad  povenanted  to  keep  the  ves- 
sel in  repair  during  the  time  she  was 
freighted,  and  that. she  was  not  in  re- 
pair tr/i^n  the  freighter  shipped  goods 
onboard  her  during  the  12  months 
which  made  it  necessary  for  him  to 
unload  and  repair  her^  whereby  she 
was  unserviceable  for  part  of  the  six 
months;  and  that  he  had  paid  the 
freight  for  all  the  time  she  was  ser- 
viceable ;  and  that  she  was  not  in  bis 
service  for  10  months  in  the  whole: 
for  non  constat,h\ii  that  after  she  had 
been  used  by  the  freighter,  slie  waiited 
repair,  without  apy  default  of  the 
owner ;  or  that  he  was  guilty  of  any 
delay  in  making  the  repairs;  and  the 
freight  would  still  riiu  o0  during  the 
time  of  repair. 

Havelock  v.  Geddes.    10  C.  R.  555 

19*  The   freight  being  reserved  at  so 

much  per  month,  was  earned  at  the 

end  of  each  month,  aithuvgh  the  sti* 
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pulated  time  of  payment  were  from  4 
ntoiilhs  to  4  months  (beginning  at  the 
end  of  ?  months)  and  the  ship  were 
lost  before  (be  end  of  14  months. 

10E.R.555 

SO.  An  allowance  for  extra  men  being 
covenanted  to  lie  paid  by  the  freighter, 
tbb  residue  of  whi<  b  (sifter  part 
payment)  was  not  to  be  p-did  till  the 
skip's  diicharge^  or  retwn  from  her 
voyage,  and  the  ship  having  sailed  on 
a  voyage  to  St.  Donun^o  whf  re  she 
ai rived,  but  was  burnt  bffoie  her  re- 
turn: held  that  «uch  loss  was  a  dis- 
charge of  her  from  the  freighter's 
empla^ment,  as  if  by  the  art  of  (he 
freighter  on  which  such  extra-allow- 
aure  liecame  payable.       10  E.  R.  535 

81.  By  a  charter-parly  of  affreightment 
the  owner  of  the  ship  covenanted  (o 
tdke  on  board  at  London  the  freight 
er  s  goiid%  and  proceed  therewith  to 
Monie  Video,  and  there  to  deiiver 
them  to  the  freighter V  agent,  and  re- 
ceive from  him  another  c<irgo,  and 
(wind  and  "weather  permitting)  pr«'- 
ceed  therewith  to  his  port  of  dischar^re 
in  6.  B.,  and  there  deliver  the  same 
to  the  freighter,  and  ^n'\  the  said  voy 
age :  In  consideration  whereof  the 
freighter  covenanted  to  pay  67  0/.  piT 
month,  for  freight,  during  the  said 
intended  voyage  to  Munte  Video,  and 
back  Jo  her  port  of  dischmge;  such 
freight  to  commence  from  the  day  the 
ship  should  be  ready  to  receive  her 
outward-bound  cargo,  and  to  end 
when  she  should  have  finally  dis- 
charged the  whole;  and  also  to  |^y 
two-thirds  of  all  pilotage  and  port- 
charges  during  the  said  voyage ;  such 
freight,  pilotage,  and  port  charges  to 
be  paid  on  the  arrival  and  discharge 
of  the  ship  ai  her  destined  port  in 
G.  B.— 

In  covenant  by  the  owner  for  ai> 
alleged  breach  io  non-|taymeitt  of 
freight,  pilotage,  and  port-rharges, 
it  is  not  emmgh  to  shew  that  the  ship, 
after  having  taken  in  a  carg<i  in  G.  B., 
and  proceeded  fmrt  way  on  the  vtty 
a^e,  but  before  her  arrival  at  Monte 
Video,  was,  wiihout  the  default  of  the 
OA^i^er  or  crew,  wrongfully  <eized  anri 
brought  back  to  London,  and  there 
detained  for  some  time,  till  .'»he  was 
reslof  ed  to  the  owner ;  in  consequence 
of  which  'he  required  re|  airs,  which 
weredMue  with  all  necessary  dispat«*h, 
jiud  (bat  the  owner  wa«  then  ready  mid 


willing  to  canse  the  ship  to  ptosttnte 
and  complete  her  voyage,  and  gave 
notice  thereof  to  the  freighter,  and 
tendered  him  the  ship  properly  fitted, 
&c.  for  the  purpose,  and  requested 
him  to  give  the  necessary  instructipna 
in  that  behalf,  and  offered  to  observe 
the  same,  Ste,  hut  that  theyre^A^fr 
would  not  give  any  such  instructions^ 
&c.  nor  permit  the  ship  to  prosecute 
or  complete  the  voyage ;  but  refused 
to  do  so,  and  wholly  renounced  the 
charter-party,  and  the  further  prose* 
cution  of  the  voyage,  and  wholly  diS'* 
charged  the  owner  from  further  prose* 
cuting  or  completing  the  voyage,  and 
and  dispensed  therewith. 

For  the  freight  {qu& freight)  pilot- 
age, and  port-charges,  are  only  cove- 
nanted to  be  paid  by  the  freighter  on 
the  arrivai  and  discharge  of  the  ship 
at  her  destined  port  m  G.  B..  and 
therefore  such  arrival  aod  discharge 
which  must  be  understood  after  the 
stipulated  voyage  performed),  are 
conditions  precedent  to  the  owner's 
right  to  freight,  &c.  And  it  is  not 
enough  to  shew  that  the  owner  did 
all  in  his  power  towards  earning  the 
freight,  &c.  by  the  tender  of  his  ship 
to  complete  the  voyage,  and  his 
offer  to  obey  the  freighter's  instruc- 
tions;  because,  though  the  owner 
had  actually  done,  as  far  as  lay  in 
his  power,  all  that  he  offered  to  do, 
and  which  the  freighter  discharged 
him  from  dt>ing,  it  would  only  have 
amounted  at  most  to  an  endeavour 
on  his  part  to  complete  the  voyage 
and  earn  the  freight,  &c«  but  such 
completion -was  still  liable  to  be  de- 
feated by  the  act  of  God,  or  the  ac- 
cidents of  tlie  voyage :  and  the  per-< 
forraance  of  the  condition  which  was 
to  entitle  the  owner  to  freight,  &c« 
would  still  have  been  contiugeni,  iU 
though  such  his  offers  had  been  ac- 
cepted by  the  freighter.  Therefore 
this  is  not  like  the  cases  where  a 
party  tendering  to  do  that  which  he 
Las  undertaken,  and  which  he  has  the 
tJiMifrftafe  power  of  doing  at  the  timci 
in  order  to  entitle  himself  to  a  concur- 
rent duty  from  another,  is  by  a  refusal 
of  that  other  to  accept  such  tender, 
dis|M>nsed  with  the  necessity  of  averring 
performance  of  it,  in  an  action  for  a 
breach  in  not  performing  the  subse* 
quent  or  concurrent  duty. 

amUhr.  misvn.  9E.K  43r 
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S?»  A  coTcnartt  in  a  cliarter-party  of 
affieigiitment,  to  pay  freigiit  to  the 
owner  for  the  hire  of  the  vessel,  is 
not  transferred  to  the  vendee  by  a 
bill  of  sale  of  the  ship,  raa<)e  during 
the  voyage;  and  such  owner  affer- 
wardit  becoming  buiikrnpl,  hiit  assig- 
nees, and  not  the  vondee  of  the  ship, 
have  the  legal  right  to  receive  the 
freight  and  demurrage  due  from  the 
freighter  upon  the  charter-party. 

Splidt  V.  Bowles.    10  E.  U.  27.9 

23.  Where  the  master  and  freighter  of 
a  vessel  of  4-00  tons  mutually  agreed 
in  writing,  that  the  ship,  being  every 
^"<iy  fitted  for  the  voyage,  should  with 
all  convenient  speed  proceed  to  St, 
Petersburs^h,  and  there  load  from 
the  freighter's  fdctors  a  comphte  cargo 
of  hemp  and  iron,  and  proceed  there- 
with to  Londofi,  and  deliver  the  same 
oh  being  paid  freight  for  hemp  5/.  per 
ton,  for  iron  5s,  a  ton,  &c. :  one  half 
to  be  paid  on  right  delivery,  the  other 
at  3  months :  held  that  the  delivery  of 
a  complete  cargo  was  not  a  condition 
precedent ;  but  that  the  master  might 
recover  freight  for  a  shoit  cargo  at 
the  stipulated  rates  per  ton;  the 
freighter  having  his  remedy  io  da- 
mages for  such  short  delivery. 

Ritchie  v.  Atkinson.    10  E.  R.  2.05 

24.  Where  in  a  charter-party  tVeighl 
was  to  be  f  aid  at  so  much  per  ton, 
on  a  right  and  true  delieery  of  the 
homeward-bound  cargo,  from  Hondu- 
ras Bay  to  London,  ai.d  the  ship  and 
cargo,  afler  capture  and  recapture, 
having  been  wrecked  at  St.  Kilts, 
into  which  shs*.  was  carried  by  the 
recaptors,  a  sale  of  the  cargo  was  di- 
rected by  the  Vice'-A(huiralty  Court 
there,  on  the  application  of  the  mas- 
ter, acting  bondjlde  for  the  benefit  of 
uU  concerned,  but  without  orders 
from  any;  and  the  proceeds  of  the 
•ale  were  ri^mitted  to  the  ship  owners : 
held  that  the  fieighter  nught  re^*over 
such  proceeds  in  assumpsit  for  nicHiey 
had  and  received,  without  altoMing 
freight  pro  rata  itineris.  For  such 
form  of  action,  for  the  proceeds  ot  an 
illegal  sale  of  goods,  is  only  a  waver 
of  any  claim  for  damages  for  the  tor- 
tious act ;  taking  <he  actual  proceeds 
of  the  sale  as  the  value  of  tlic  goods 
(subject  to  the  legal  consequeiuces  of 
considering  tlie  demand  as  a  debt; 
which  admits  of  a  set-off,  Sec.)  bnt 
does  not  recognize  the.  rtglit  of  the 
I'leiidpr  so  to  cojivert  the  goods,    Aud 


here  the  act  of  .conversion  (for  such 
it  must  be  taken  to  be)  being  made 
by  the  master,  who  is  the  general 
agent  of  the  ship*owner$,  (and  not,  as 
in  Baillie  v.  Modin-liani,  by  the  act  of 
a  court  of  coni:>etent  jurisdiction). 
Was  unlawful,  and  disrhiirged  the 
claim  of  tiie  shl^i-owners  for  freight 
pro  rata  itineris^ 

Hunter  v.  Prinsep.    1 0  E.  R.  3/3 

'25.  But  the  plaintitf  could  not  recover 
agaiast  the  Ship-owners  upon  special 
counts  framed  upon  the  bills  of  lad- 
ing signed  by  the  master ;  as  well  be- 
cause they  contained  exceptions  of 
the  very  perils  by  which  the  loss  hap- 
pene  i ;  as  because  the  defendants, 
liaviug  expressly  contracted  with  the 
plaintiff  under  seid,  coidd  not  be 
charged  in  re*^>ect  of  the  same  sub- 
ject-matter by  a  contract  not  under 
seal,  and  signed  by  their  master  only, 
and  not  by  themselves.     10  E.  R.  378 

'26.  The  cliiuses  in  the  East  /we/m  Com- 
pany's charter-parties,  whereby  the 
Company  agree  to  allow  ^00/.  per 
month  for  provii^ions  while  the  ship 
remained  in  India  or  China,  to  be 
computed  from  her  delivery  of  the 
Company's  dispatches  (if  any)  at  the 
ship's  '\first  consigned  port,  until  she 
should  be  diitjiatched  from  her  Ictst 
port  in  India  or  China  to  return  to 
Europe,'*  is  to  be  understood  of  hec 
lust  consigned  port :  and  will  not  in- 
clude the  time  widch  elapsed  after 
her  departure  from  Canton  (uhi^cli 
was  her  last  consigned  port  accord- 
ing to  her  sailing  instrucUons\  on 
her  return  to  Europe,  from  which 
course  she  was  driven  by  stress  of 
weather,  and  forced  to  ptit  inio  Bom^ 
bay  for  repairs,  before  bbe  was  again 
clispatched  for  Europe.  Bnt  after 
the  ship  was  ready  to  siUl  again  from 
Bombay,  the  Company  having  de- 
tained her  two  mouths  longer  for 
convoy  before  they  again  dispatched 
her  for  Europe,  they  paid  the  200/, 
a-month  for  that  period.  And  the 
14/.  covenanted  to  be  paid  by  the 
Company  to  the  sldp  owner  in  Eng^ 
land,  for  each  pa^^t-nyer  ordered  ou 
board  the  ship  in  tjidia  by  the  Com* 
pany's  agent",  is  payable,  not  with- 
standing the  loss  f>f  the  bbip  beforo 
her  ariival  in  the  Thames, 
Moffat  V.  /:.  fnd.  Comp,    1 0  E.  R.  468 

27'  Onder  tlie  common  prhited  form  of 
the  East  India  Company's  charter- 
parties^  the  Company  ate  warranted 
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la  sending  any  ckartered  ship  on  a 
warlike  expedition,  in  aid  of  govern- 
ment, under  command  of  the  King's 

I    officer  placed  on  board ;  and  such  ship 
remains    under     the     charter-party, 
though   alterations  are  made  to    in- 
crease her  number  of  guns,  &c. 
DobreeSfal.v.E.I.Com.  15E.R.290 

as.  In  assumpsit  on  a  memorandum  for 
a  charter-parly,  describing  the  agree- 
ment of  the  defendant,  a  ship-owner, 
to  proceed  with  all  convenient  8|)ecd 
to  a  foreign  port,  there  lade  a  cargo, 
and  therewith  return  home,  nnd  deliver 
the  same  under  a  certain  penalty  for 
lion- performance :  the  Court  of  K.  B. 
held  that  the  plaintiff  might  recover 
damages  beyond  the  amount  of  the 
penalty,  on  defendant's  breach  of  con- 
tract, lA  not  pernfiHing  the  ship  to 
proceed  on  her  outward-bound  voy 
age.    Harristm'v.  Wright.  1 3  E.R.343 

II.  Liability  of  Owners  and  Masters, 

1.  Qufcre.  Whether  a  mortgagee  of  a 
ship  out  of  possession  be  not  liable  to 
repairs.   Westerdellv.Daie.  7TR.SO6 

S.  Where  the  legal  title  to  a  shifl  re- 
mained for  a  month  after  the  sale  in 
the  vendors,  upon  Ihe  face  of  the  re- 
gister, by  reason  of  the  vendee  hav- 
ing omitted  for  so  long  to  deliver  a 
copy  of  the  indorsement  of  the  trans- 
fer on  the  original  certificate  of  re- 
gistry  to  the  proper  officer  authorized 
to  make  registry^  &c.  pursuant  to  the 
,§tat.  34  G.  3.  f.  68.  §  15.;  yet  the 
vendors  are  not  liable  during  that 
lulerval  for  repairs  ordered  by  the 
captain,  ttnder  the  direction  of  the 
Tendce  (who  for  thi8  purpose  must 
be  considered  as  a  stranger  to  the 
leg-cil  owners),  and  consequently  liiul 
Jio  authority  express  or  implied  to 
bind  them. 

Y^oung  V.  Brander,  M.   8  E.  R.  1 0 

d.  The  master  and  the  frei;;hter  of  a 
vessel  of  400  tons,  having  mutually 
agreed  in  writing,  that  the  ship,  be- 
ing fitted  for  the  voyage,  should  pro- 
ceed to  St.  Peiershurghy  and  there 
load  /rom  the  freighter's  factor  a 
complete  cargo  of  hemp  and  rron, 
and  proceed  therewith  to  London, 
and  deliver  the  s»me,  on  being  paid 
freight,  &c.\  held  that  the  master, 
after  the  taking  in  at  St.  Petersburgh, 
.  about  half  a  cargo,  having  sailed 
away  upon  a  general  rnmour  of  a 
hostile  embargo  being  laid  on  British 
diips    by   the    Bussiao  goTeminent,. 


was  liable  in  damages  to  the  freighter 
for  the  short  delivery  of  the  cargo ; 
though  the  jury  found  that  he  acted 
bondjide,  and  under  a  reasonable  and 
well-grounded  apprehension  at  the 
time ;  and  a  hostile  seizure  under  an 
embargo  was  in  fact  made  six  weeks 
afterwards. 

Atkinson  v.  Ritchie.  10  £.  R.  530 
4.  The  registered  owner  of  a  ship  hav- 
'  ing  chartered  her  to  the  then  captain 
at  a  rent  for  a  certain  number  of 
voyages,  is  not  liable  for  stores*  fur- 
nished to  the  ship  by  order  of  the 
captain  during  the  charter-party. 

Frazer  v.  Marsh.  13  £.  R.  $38 

III.  Seamen^s  Articles  and  Wages. 

1.  Foreign  seamen  at  a  foreign  port 
enter  into  articles  with  the  master, 
who  is  also  a  foreigner,  for  a  voyage 
on  board  a  foreign  ship,  and  theraby 
agree,  among  other  things,  not  to  in« 
stitute  any  suit  against  the  master  in 
foreign  countries,  or  cite  him  before 
any  judge  or  magistrate,  but  that  they 
will  abide  by  the  maritime  code  of  the^ 
own  country,  and  the  adfudication  of 
their  own  courts.  Having  made  this 
agreement  in  their  own  country,  they 
cannot  maintain  an  action  in  England 
against  the  master  for  wages ;  though 
the  ship  and  cargo  be  confi*icated  in 
an  English  port,  and  the  voyage  there- 
by ended. 

Gienar  y.  Meyer.   2H.B.603 

2.  A  seaman  belonging  to  a  merchant 
ship,  which  is  articled  for  a  certain 
voyafTc,  is  prevented  from  perf(irf'nin|^ 
the  whole  voyage,  by  being  disabled 
by  an  accident  happening  in  the  course 
of  his  duty ;  he  is  entitled  to  wages 
for  the  whole  voyage. 

Chandler  \. Grieves,  H.  32  G.  3.  (C.  P.) 

2  H.  B.  606,  n. 

3.  If  a  sailor,  hired  for  a  voyage,  take 
a  promissory  note  from  his  employer 
for  a  certain  siim,  |vrovi(»ed  he  proceect, 
continue,  and  do  his  duly  on  board 
for  the  voyage ;  and  before  the  ship's 
arrii'al  he  die,  no  wages  can  be  claim* 
ed,  either  on  the  contract,  or  oik  a 
quantum  meruit. 

Cutter  y.  Powell.   6T.  R.320 

4.  A  seamail  having  contracted  to  go  a 
voyage  from  A.  to  i^.and  hack  agaiu. 
w*th  n  stipulation  that  be  should  not 
be  entitled  to  his  wages  till  the  end 
of  the  voyage,  cannot  maintain  a  ge* 
neral  indebitatus  assumpsit  to  recover 
his  y\zg,ts  prorata  as  far  9sB.;  though 


SHIP  III. 


443 


lie  were  there  wroogfully  dismissed  b}^ 
'  the  dffendani,  the  captain ;  but  his 
remedy  is  either  for  the  bmach  of  the 
special  contract,  or  for  such  tortious 
act  of  the  captain's,  whereby  he  wds 
prevented  from  earning  his  wages. 

Huilew  Hdghtman.   2  £.  R.  145 
(And  see  DsBO  11.) 

5.  The  B7  G.  3.  c.  73.  ^  3.  having  pro- 
hibiied  more  than  double  monthly 
wages,  being  given  to  seamen  coming 
from  the  West  Indies^  unless  the  ca|>- 
tain  be  specially  licensed  to  give  a 
greater  rate  by  the  chief  ofiirer  of  (he 
port ;  a  general  licence  by  such  chief 
officer  to  a  captain  "  to  procure  men 
on  such  terms  as  he  can,"  is  void. 

Rogers  V.  Lacy,   2B.  &P.  57 

'6.  A  sailor,  in  addition  to  the  wages 
contained  in  the  ship's  articles,  sued  for 
the  average  price  of  a  negro  slave,  for 
which  he  had  agreed  with  the  captain, 
though  no  mention  of  such  perquisite 
was  made  in  the  articles :  held,  that 
the  contract  for  the  average  price  of  a 
negro  slave  was  void :  such  additional 
|»erquisite  being  in  fact  wages,  and 
therefore  only  to  be  recovered  where 
included  in  the  articles  according  to 
2  G.  2.  r.  3(). 

White  yr,  Wilson.   5B.5:P.  116* 
(And  see  Insurancb  IX.) 

7*  A  seaman  who  quits  his  ship,  after 
her  arrival  in   port,  but  before  she  is 
*mnored,  does  not  thereliy  subject  him- 
self to  the  forfeiture  of  the  whole  of 
Im  wages  under  the  2  G.  2.  c.  36\  §3. 
Frontine  v.  Frost.   3  B.  &  P,  302 

8.  To  entitle  the  master  to  deduct  a 
month's  wages  for  the  benefit  of  Green- 
wick  Hospital  under  the  the  2  G.  2. 
r.  36*.  §  6\  and  9.  it  is  incumbent  on 
him  to  shew  that  the  seaman  quitted 
his  ship  without  leave  in  writing,      ih. 

p.  And  such  a  deduction  cannot  be  set 
off  by  the  master  in  an  action  for 
wages  by  the  seaman,  unless  the  master 
ha^pretiouslydebiti'd  himself  toGrf fit- 
wick  Hncpital  for  the  amount  in  a  book 
kept  according -to  the  direction  of  the 
statute.  ih. 

10.  If  a  sailor  executes,  the  articles  pre- 
scribed by  37  G.  3.  c.  73.  and  serve 
accordingly,  and  during  the  voyage 
part  of  the  cargo  be  plundered,  but 
by  whom  cannot  be  ascertained,  he 
does  not,  in  consequence  of  such  plun- 
derage, forfeit  his  wages. 

Thompson  v.  Collins.   N.  R.  34-7 

i  1 .  And  semb.  That  in  such  case  he  is 
not  even  Jiable  to  a  proportionable  de. 


duction  from  his  wages,  in  common 
with  the  other  sailors^  on  account  of 
such  plunderage.  ib* 

12.  Assumpsit  lies  to  recover  wages  by 
the  master  of  a  vessel  against  his  own- 
ers which  accrued  during  the  detention 
of  a  vessel  under  a  hostile  embargo  in 
a  foreign  port,  when  the  crew  were 
made  prisoners,  but  Were  finally  re- 
leased, together  with  the  vessel,  and 
afterwards  completed  the  voyage;  it 
appearing  that  freig|ft  was  received. 
Pratt  V.  Cliff",  Sittings  at  Guildhall 
after  H.  term  1798,  cor.  Lord  Kenyon 
C.  J.  cited  in  Thompson  v.  Rowcroft. 

4£.  11.43 

13.  A  foreign  prince,  under  pretence  of 
precaution  against  a  supposed  act  of 
aggression,  of  our  goverment,  made 
a  hostile  seizure  of  British  ships  in  bis 
ports  and  imprisoned  our  seamen  on 
shore ;  und  after  six  months  thev  were 
releas  cd,  and  resumed  and  qoncluded 
their  voyage,  and  the  owners  received 
their  freight :  held  that  such  seizure* 
however  hostile  in  the  manner,  so  tkc 
partook  of  the  nature  of  an  embargo  in 
its  result,  and  not  of  a  capture,  that  it 
did  not  put  au  end  to  the  contract  of 
a  mariner  for  wages,  even  during  the 
time  of  such  detention  and  imprison- 
ment. But  even  considering  it  as  a 
temporary  capture,  yet,  like  the  case 
of  a  capture  and  recapture,  the  mariner 
was  still  entitled  to  his  wages;  for  si 
mariner's  title  to  wages  depends  on 
the  ship's  earning  her  freight  on  the 
voyage,  and  the  performance  of  his 
stipulated  duly ;  and  here  freight  for 
the  voyage  was  ultimately  earned : 
and  the  ratuiner  was  guilty  of  no 
breach  of  duty ;  for  his  stipulation 
and  to  be  on  shore  undei'  any  prttenct^ 
without  leave,  before  the  voyage  was 
ended,  must  be  understood  of  his  being 
on  shore  by  the  party's  own  unautho^ 
rizedact.  And  even  if  such^im prison- 
ment  on  shore  could  be  so  considered, 
yet  the  master  s  having  afterwards  re^ 
Reived  him  again  on  board  without 
objection,  amounting  to  a  dispen^tion 
of  the  service  in  the  interval,  and  en- 
titled him  to  wages,  according  to  his 
original  contract.    Bealt  v.  Thompson, 

(in  error  from  C.  P.)    4  E.  R.  S\6 
Note.  The  Judges  in  C.  P.  were  equally 
divided  upon  this  case. 

See  3  B.  &  P.  405-  434 
S.  P.  in  the  ^ase  of  foreign  seamen^ 
Johnsmi  v.  Broderick.   4  £.  R.  ^66 
(And  ste  Aqrcembnt  III.) 


444 


SHIP  111.  lY. 


14.  Wh«re  the  captain  of  a  ship  has  as- 
counted  upon  oath  to  the  collector  of 
the  I  ori  tor  a  sum  of  money  as  the 
WH^es  due  to  a  deceased  seaman,  and 
paid  the  same  to  Crctittvich  hospitxl 
iindi  r  37  6'.  3.  c.  7'^-*  the  representa- 
tives of  !fuch  seaman  iiiav  Stili  sue  the 
captain  for  r.ny  wages  due  he^ond  the 
sum  to  paid. 

Armstrong  t.  Smilh.   N.  R.  Q99 

15.  Seamen  enter  into  articles  to  serve 
for  monthly  wh^cs  on  Ixiard  a  ship 
*•  houi  d  tor  ibe  poits  of  Madeira^ 
any  of  the  West  India  isl-.inds,  anrl 
Jumaica,  and  to  return  to  London;" 
and  it  is  agreed  that  they  sliall  nol 
demand  or  be  entitled  to  their  wa^es, 
or  any  part  thrrecf,  iit.til  the  arri\al 
of  the  ship  at  tlie  port  of  di>c!jarj;e, 
&c.  (meanint;  London) ;  held  that 
though  the  ship  earned  freight  upon 
the  delivery  of  an  oulwhnl  bound 
cargo  at  Maddra,  and  of  another 
cargo  taken  in  at  Madeira,  and  deli- 
very in  the  West  Indies;  yet  that 
b^ing  lost  in  her  passage  home  in  a 
storm,  the  seamen  could  not  recover 
wage^  pro  rata  upon. the  outward 
v«)ya^e,  by  reason  of  the  express 
terms  uf  the  stipulation  rcspeetinji 
Mages.    Appleby  v.  Dods,  8  E.  K.  300 

|6.  If  there  be  a  dause  in  a  ship's  aiti- 
cles  that  the  seanifn  may  leave  at  th< 
end  of  three  months,  if  the  ship  i^  in 
port,  or  in  perficl  safely,  of  which 
the  captain  is  to  be  the  sole  jud.se, 
and  the  ship  to  be  in  port  and  saftl} 
after  threp  months,  the  seamen  mi»> 
leave  the  ^hip  without  the  permission 
of  the  capt  .ip.  ' 

AVflrr  V.  Prctt,  2  N.  R.  408 

|V!  Begtsiry  Sale  and  Transfer  of  Ships. 

|.  A  delivery  of  the  «:n*nd  bill  of  sale  of 
a  ship  at  6ea  is  e(|uivalent  to  a  delivery 
of  the  ship  itself. 

Atkinson  v,  Maling.  ^  T.  R.  462 

2f  Where  a  ship  was  mortgaged  at  sea, 
with  fL  prpvi^o  that  the  mortjiaffor, 
should  continue  in  pos^esMontill  failure 
of  paytneat  of  the  mortgage'  nmney 
on  demaiHl»  bijt  ,tlu2  grand  bill  of  sale 
was  delivered*  and  the  mortgagor  be- 
came b.ankrupt  Uefoie  the  arrival  of 
the  ship,  .and  the  mortgagee  touk  pos- 
session on  her  arri\;il ;  he  may  main- 
tain JCrover  ag^insjt  the  assignees  who 
took  the  ship  from  him,  notwithstand- 
ing he  made  no  demand  either  on  the 
Jiankiupt  or  his  assignees.  2  T.  R,  462 


3.  Notwithstanding  the  statute  of  26  G.  $% 
c.  6o.§  If.  enacts  tliat  a  bill  of  sale 
of  a  ship  shall  be  absolutely  void,  un- 
less the  certificate  of  the  regbtry  be 
truly  and  accurately  inserted  therein, 
(see  Rolleston  v.llibbert,  3T.K.406) 
.the  Coutt  of  K.  B.  held,  that  a  mere 
clerical  n*istake  will  not  vitiate  it. 

Rolleston V.Smith.    4T.  R.  l6l 

4,  And  the  Court  of  C.  P.  held  that 
the  indorsements  on  such  certificate  of 
registry  need  nol  be  recited  in  the  deed 
of  assignment  of  a  siiip.  [See  now  34 
G.  3.  c.  6S.§  15.] 

Capadose  v.  Codnor.  1  B.  &  P.  4S3 
5«  Though  a  bill  of  sale  for  transferrin? 
the  properly  in  a  ship  by  way  of 
mortgage  may  be  void  as  smh,  for 
want  of  reciting  tlie  certiticate  of 
registry  therein,  as  required  by  stal. 
2o  Geo.  3.  f.  60.  §  17.  yet  the  mort- 
gagor may  be  sued  upon  his  personal 
covenant  contained  in  the  same  iii« 
strunient  for  the  repayment  of  the 
money  lent, 

Knrison  v.  Cole.  8  E-  R.  C3 1 
6.  A.  and  IS.  bein^  j^int  owners  of  a 
ship.  A,  conveyed  his  moiety  to  B. ; 
but  iu  the  bill  of  sale  the  certificate  of 
register  wa*  not  truly  recited:  />.; 
took  possis^ion,  and  afterwards  mort- 
gaged the  whole  ship  to  A.,  who  did 
not  take  pos^e>bion  ;  then  B.  ordered 
r.  to  repair  the  ship:  atlerwariis  B, 
cuiive\cd  one  pait  of  the  ship  to  A.^ 
and  the  other  to  D.:  held  that  the 
first  hill  of  sale  was  an  absolute  nullity 
under  the  ^idlnle  *:6  G.u.c.  CO.  §  1?  -t 
and  that  A,  was  liable  to  C.  for  tjic 
repairs  of  the  ship  in  an  action  for 
work  and  labour  brought  by  C. :  A* 
not  having  pleaded  in  ahntemenl  that 
j^.  ought  albo  to  have  been  sued. 

n  eMrdtll  V.  Dale.  7  T.  l\.  30(i 
.  The  Stat.  34  G.  3.  c.  b8.  §  15.  re^ 
citmg  th<it  by  the  laws  in  force,  upon 
any  alteration  of  propeity  iu  any 
\es-eMn  the  same  port  to  which  she 
belongs,  an  indorse nicnt  on  the  ecr<* 
titicate.  of  registry  is  requited  to  be 
made ;  enacts  that  such  indorsement 
shall  be  made  in  the  form  therein  es» 
pressed,  and  shall  be  sigtied  by  the 
vendor,  ^c.  and  a  copy  of  such  iu* 
do'rsement  shall  be  delivered  to  the 
registering  othcer;  or  otherwise  the 
sale  shall  be  utterly  null  and  void: 
and  such  othcer  is  required  to  uuike 
entries  thereof  on  the  aflidavit  on 
which  the  original  certificate  was  ob- 
tuiucdy  and  in  tlie  book  of  registry. 
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and  to  give  notice  Ithereof  to  the  com- 
missioners  of  Cdstonis.    Then  §   ib. 
provides  tbat  if  any  vessel  sfanll  be  at 
sea,  or  absent  from  the  port  to  which 
slu  belongSt  whtn  such  altcr^lion  in 
thepro|>erty  shall  be  made:  eo  that'dn. 
indorbenieut  on  the  certificate  cannot 
be  made ;  (assuming  that  the  certifi- 
cate is  always  with  the  ship);  then  it 
substitutes  a  bill  of  sale  to  be  made 
in  lien  of  the  indorsement  on  the  cer- 
tificate; requiring  the  same  delivery 
of  a  copy,  and  the  same  entries  and 
notice   tliereof,  as  was   required  for 
the  indors>ement  of  the  certificate  by 
the  prior  section ,  but  that  within  ten 
days  after  the   vessel's  return  to  hf'r 
port,  the  indorsement   on  the  cerMfi 
cate,  &c.  shall  be  made ;    as  before 
required.     Held   that   the  provisions 
of  the  two  sections  comprehend  evrri/ 
transfer  of  property  in  a  ship ;    and 
that  a  bill  «>f  sale  executed  by  a  sole 
owner  of  a  vessel   belonging  to  the 
port  of  Sunderland  to  a  vendee   re- 
siding in  JL.off£/oR,  at  a  time  whe^i  the 
vessel  was  in  the  port  of  London,  was 
vuid,  for  want  of  complying  with  tii< 
requisites   of  one   or   other  of  tlio.^e 
Sections;    neither    of    them     having 
been  complied  with:  and  that,  it  wa» 
not  sutficient  for  the  vendee  to  have 
complied    with  the  requisites  of   the 
statute  7  ^^  S  IK.  3.    c.   22.    §   21., 
which  requires  a  registry  de  novo  upon 
ani/  transfer  of  pi^optrty  to  another 
port,  and  that  the  former  certificate 
frhall  be  delivered  up  to  be  cancelled. 
IJat/lon  Sf  al,  ( Assic^nus,  ^c.)  v. 
Jackson  cV  of.    S  E.ll.  51 1 
Id.  Upon  the  transfer  of  a  share    in  a 
vessel,  it  is  not  necessary  that  the   in- 
dorsement upon  the  certificate   of  re- 
gistration should  express  the  share  to 
be  ail  the   vendor's    interest.      The 
omisbion  of  the  nfiicer  at  the  out-port 
to  transmit  a  copy  of  the  instruntent 
to  the  cubtom  house  in  London,  doe^ 
not  invalidate  the  transfer.  Underwood 
v.  MiUir  Sf  Fatkin.    1  W.  P.T.38: 
0.  Under  the  ship  register  acts  (2()  G.  ?. 
r.  60.  ami  34  G.  3.  r.  6^.)  a    bill  of 
sale  transferring    \\\e  properly   to    a 
trustee,  in  trtist  for  the  underwriters 
,   not  named,  is  at  most  only  vokI  (if  at 
all)  as  to  the  objects  r>f  the  trust,  but 
sufiicient  to  convey  the   legal   title  to 
the  trustees.     And  such  hill  of  sale  of 
.a  ship  at  sea  is  vali<l,  notwithstanding 
Xi\d  omission  of  the  otiicer  at  the  out- 
'  jport  to  which  the  ship  belonged,  to 


indorse  the  entry  of  the  transfer  on  the 
oath  on  which  the  origi<;al  certjfirate 
of  registry  was  obtained,  and  to  make 
a  raemoiaudum  thereof  in  the  bo<.k  of 
registry,  and  t«  give  notice  «>f  the  same 
to  the  commissioners  in  ljo*'don,  as  re- 
quired by  section  l6*  of  the  .^l>  G.  3. 
e.  6*8  ;  such  acts  to  be  done  by  the 
public  oth'er  being  only  directory. 
But  the  delivery  of  a  rnpy  of  the  bill 
of  sale  of  a<»hipat  st-a  for  the  purpose 
of  making  such  entry  nnd  me)noran- 
dum  and  ^ivln^  su<-h  notice,  being  an 
act  required  to  lie  done  by  the  party 
himself  to  whom  the  transfer  is  made, 
fur  want  of  which  the  siwtute  avoids 
the  sale,  must  be  complied  wi'  h*  in  order 
to»c<uivey  the  propetty;  an  I  therefore 
the  purcliaser under  suchcircum  tances 
h.iviiig  omitted  to  do  so.  caoitot  itoake 
a  tide  to  the  ship  per  saltnm,  by  getting 
her  re;;i«tered  de  novo,  in  another  port 
where  he  resided  at  the  time:  for 
whatever  may  amount  to  a  tr'insfer  of 
a  ship  to  another  port,  wiihiu  the  mean- 
ing of  the  statutes,  at  al!  events  nuch 
transfer  cannot  be  made  by  one  who 
has  no  interest  in  the  ship. 

Iltath  V.  Hubbard.    4  E.  R.  ito 

I.  The  shij>regi»tir  acts  do  hot  apply 

to  a  transfer  of  pro|)erty  by  operation 

of  law,  such  as  from  ihe  comu.i».<)ioners 

to  the  Hss'gnecs  of  a  bankrupt. 

Bloxam  Sf  al.  Assignees  v.  Hubbard, 

5E..R.4U7 
0.  Under  the  ship  register  act;>  7  &  8 
jr.  3.  c.  22.  §  21 ..  an«t  2d  G.  3  c  ()0. 
§  3,  4,  5,  4(1.,  and  34  G.  3.  c.  68. 
§  15,  !().,  in  order  to  make  title  to  a 
ship  sold  at  sea,  whether  in  whole  or 
in  part,  such  sale  must  be  ackn^iw- 
ledf^ed  by  indorsement  of  the  certificate 
of  registry  in  the  manner  therein  de* 
scribed,  iind  a  copy  of  such  indorse- 
ment be  delivered  by  the  v<  ndi  e  to  the 
persons  authorize«i  to  make  registry, 
(which  oHicers  are  directed  to  make  an 
entry  thereof,  to  be  indniv^d  on  the 
oath  or  aHidavit  upnii\vhieh  the  origi- 
nal certifirat.-  of  rejiistry  v.as  obtained, 
and  to  make  a  menron'.nr'um  in  the 
book  of  registers,  and  to  give  notice 
thertof  to  the  coniniis^uuiers  of  the 
customs);  and  it  is  not  Mifiicient  for 
the  Vendee  to  register  su<  h  ship  de  no* 
vo,  m  another  poit,  where  he  resided, 
thiMigli  he  renio\ed  the  ship  there, 
and  she  nevtr  returned  to  her  origiiuil 
port  after  the  bale. 

5E.R.407 


A\6 


SHIP  IV.  V. 


IS.  AnindoTsi^inentefafniosferofaship 
in  the  same  port  made  upon  the  eer- 
tiBcate^ofihe  regis)  rt,  and  bearing  date 
at  the  '^time  of  the  transfer,  bnt  not 
signed  by  the  vend^^r  till  three  years 
after  such  certificate  had  iieeti  delivered 
np  Und  caiKelledy  und  had  renmineci 
dormant  during  all  the  intermediate 
time :  held  not  to  conver  a  title  to  the 
hhip  under  the  register  act  34  G.  3. 
r.  68.  §  1 5.  and  otiier  acts ;  such  cer- 
tificnle  having  been  so  cancelled  and 
delivered  tip  upon  occasion  of  the 
vendee's  obtaining  a  regi-ter  de  novo, 
(issued  without  aulhorit\),  which  re- 
cited the  cancellation  of  the  former 
certificate.  For  the  object  of  the  re- 
gister acts  in  requiring  such  indorse- 
ineut,  is  in  order  to  notify  the  clianj;e 
of  property  to  the  public;  and  there- 
fore it  is  required  to  be  made  on  an 
existing  acknowledged  certificate^  in 
use  at  the  time ;  and  consequently  no 
title  pa^scd  to  the  assignees  of  the  ven- 
iiiy^f  who  had  become  bankrupt  be- 
tween the  time  of  the  oi  iginal  iransfer 
to  him,  and  the  signing  of  such  indorse- 
ment by  the  vendor ;  the  vendee  hav- 
ing also,  before  his  bankiuptcy,  con- 
vejed  away  the  ship  to  third  j'KTsons 
for  a  ^'aluablft  consideration,  who  were 
in  possession  of  it.  But  <jvere,  whe- 
ther any  title  could  be  made  undei 
such  register  de  novo,  issued  without 
au:liorily,  upon  a  transfer  of  the  ship 
in  t^e  same  port?  And  therefore  the 
vendees  of  the  bankrupt  only  held 
their  possession  on  such  defect  of  title 
in  the  assignees  of  the  bankru^.t.  Moss 
4*  of-  j4ssignee3  v.  Mills.  (»  E.  R.  14  v 

13.  A  foreigu-biiilt  ship,  ^rr7iM  owned, 
is  not  required  to  be  registered. 

Long  v.  Dvjp.  2  B.  vV  P.  CO9 

14.  Such  a  $<hi))  may  therefore  sail  with- 
out convoy,  being  within  the  excep- 
tion of  the  convoy  act  38  G.  3.  c.  Iv. 
§  6'.  \h, 

15.  A,  the  owner  of  a  ship,  executes  an 
absolute  bill  of  sale  of  it  to  B.,  and  by 
iinoihcr  tlied  of  the  same  date,  assigns 
oilier  property  to  JB..  which  deed  of 
ss^ignment  (reciting  that  the^  bill  of 
sale  was  for  the  better  securing  a  Stfir, 
([f  money  lent  by  B.  to  A.,  and  also  re- 
ciiiitg  a  bond  and  warrant  of  attorney 
io  secure  the  same  sum%  declares  that 
lho>e  *' several  deeds  and  instruments 
•*  were  made  to  enable  JB.  by  sale  of 
••  all  the  things  comprUcd  in  them,  to 
'*  raise  the  sum  lent,  without  the  con- 

curreiKe  of  A,^  at  any  time  before 
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ibe  money  should  be  paid  off;  **  iint 
•in  this  deed  there  is  a  covenant  that 
upon  repayiiNfnt  of  the  money,  **  !B. 
*'  shall  re-ronvey  to  A.^  but  so  as  not 
•*  to  prevent  B,  fmtn  selling,  &c.  ai 
**  any  time  before  the  fall  payment^  hc^ 
under  these  conveyances,  B.  is  not 
absolute  owner  of  the  ship,  but  only 
mortgagee ;  and  therefore,  is  net  liable 
for  nectSsaries  provided  for  the  ship 
brfore  he  takes  possession, 

JaclcsoH  V.  Vernon,  1  H<  B.  1 1 4 
16.  The  Vice-Admiralty  Courts  abixiad 
bave  00  authority,  upon  the  mere  pe- 
tition of  the  captain  of  a  ship  bound 
on  a  foreign  voj-age,  to  decree  the 
sale  of  sucfi  ship,  reported  upon  survey 
not  to  be  sen-worthy,  or  repairable  so 
as  to  carry  the  cargo  to  its  place  of 
destitiation  but  at  ivn  expense  exceeding 
the  value  of  tlie  ship  when  repaired. 
Nor  does  it  appear  that  the  master 
has  any  original  authority  to  sell  the 
ship  under  such  circumstances,  and  to 
put  an  end  to  the  adventure  by  such 
discretfotiary  act.of  his  own,  when  he 
niight  in  fdbct  li^ve  re|)aired  the  ship 
and  continued  the  voyage.  Btit  sup- 
posifjg  he  has  such'atiihority  exercised 
bond  fide  in  a  case  of  necessity ;  still 
the  vessel  subsisting  as  such,  and  ca- 
pable of  being  'used  for  the  purposes 
of  navigaticu,  and  so  used  in  fact  after 
some  repair  on  the  spot,  can  only  be 
conveyed  by  the  captain  in  the  form 
pi-escribed  by  the  register  acts ;  and 
the  requisites  of  those  acts  not  having 
been  complied  with,  the  sale  in  ques- 
tion was  held  to  transfer  no  property 
to  the  vendee, 

Reid  V.  Darby.  10  E.  R.  143. 

V.  Salvage. 

1.  A  ship  being  in  danger  and  the  cap- 
tain and  part  of  the  crew  haviug  made 
their  escape,  a  |  as«eiiger  at  the  request 
of  the  crew  took  the  command  and 
brought  the  ship  ^fe  into  port.  The 
merits  of  the  |>assenger  in  saving  the 
ship  weie  acknowledged  by  the  owner 
in  a  letter  to  one  of  the  underwriters 
wherein  he  expressed  his  desire  to 
make  him  a  compensation ;  held  that 
the  |ias«euger  was  entitled  to  sue  tlie 
owner  for  the  salvage, 

Navman  v,  Walters,  d  B.  5c  P.  5l  2 

5.  The  commander  of  a  stranded  vessel 

having  by  the  recommendation  of  thd 

pilot,  who  came  to  his  assistance,  sent 

'  to  the  defendant  on  shore,  till  then  a 
stranger  to  him,  to  sel^d  all  the  help 
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which  was  necessary,  which  he  ac- 
cordingly did;  a;id  under  his  direction 
'  (but  also  under  the  inspection  of  Cus- 
tom-bouse oAicers  atteudmg)  the  goods 
were  brought  on  shore  and  housed 
under  the  joint  locks  of  himself  and 
the  coUector  of  the  customs,  and  he 
paid  all  tile  salvors;  the  court  of  K.B. 
held  that    this    constituted    him  the 

^  agent  of  the  owners,  and  took  the 
case  out  of  the  stalute  12  Ann  st,  2. 
c.  1 8.  §  2.  for  regulating  the  quantum 
of  salvage  by  the  award  of  three  jus- 
tices of  peace  ;  which  statute  only  ap* 
plies  to  cases  where  af>piicalion  is 
made  by  the  owners,  &c.  to  certain 
public  officers  nanie<i,  and  the  salvage 
is  made  under  their  orders. 

Barinff  v.  Day.  8  E.  R.  57 

See  now  statutes  48  G.  3.  c.  130.^  21. 
49  G.  3.C.  122.  §  32.  extending  to 
cases  where  officers  of  the  customs  do 
not  interfere. 

SIMONY. 

1 .  Qu.  Whether  a  bond  of  resignation 
with  condition  to  reside,  to  reslj^n  for 
the  patrou's  son  to  be  presented,  and 
to  keep  the  premises  on  the  living  in 
repair,  be  not  good  in  law  1 

Partridge  v.  Whision.  4  T.R.  359 

2.  In  an  action  for  use  and  occupation 
by  au  incumbent  against  a  tenant  of 
the  glebe  lands,  who  hns  paid  him 
rent,  the  defendant  cannot  give  evi- 
dence  of  a  simoniacal  presentation  of 
tfaeplaiutiif,  in  order  to  avoid  his  title. 

Cooke  V.  Loxley./rT.  R.  4 
5.  A  chapel  in  the  township  of  P.  was 
endowed  in  1428,  by  a  cfccd  execi:ted 
by  the  then  impropriator  ofthe  rectory, 
the  then  vicar,  and  the  inhabitants  of 
the  township,  and  confirmed  by  the 
diocesan;  whereby  in  consideration  of 
a  yearly  payment*^ to  the  vicar,  it  Wc<s 
provided  that  the  cnrale  of  the  chapel 
•hould  receive  all  the  tithes  due  to  the 
yirnr  from  the  said  iidrtbiti^nts,  and 
•faould  be  appointed  by  them  :  under 
which  deed  they  conliuuc!i  to  eNcrcise 
the  powerof  appoinlment  and  presen- 
tation. Id  1797  an  act  passed  for  in^ 
closing  ojicn  lands  in  the  township, 
in  which  it  is  sUted,  as  a  matter  of 
doubt,  whether  the  ctirale  were  en- 
titled to  the  sn»a!l  tithes  or  to  a  modus 
io  lieu  of  tithes  the  deci  ion  of  which 
•  is  left  untouched  by  the  act.  In  1 PO  i , 
4ipon  a  vacancy,  the  inhabitants  ap- 
point and  pre.sent  a  curate,  upon  an 
af  reement  si^ed  by  him  and  the  prin  ^ 
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1. 


2. 


3. 


4. 


cipal  inhabitants,  whercm  they  state 
that  he  is  appointed  to  the  curacy.  Sec* 
and  io  the  money  paymtiU.  of  ^Oh  8f. 
2d.  annually  payable  out  of  the  lands 
dnd  hh^ditaments  in  P.  in  right  of  the 
said  curacy,  together  with  snrplice  fees 
and  all  other  profits^  privileges,  and 
appurtenances  to  the  same  belonging 
and  of  right  payable:  that  the  inhabi« 
tants  considering  that  sum  uotsufficient 
for  the  proper  support  of  the  curate, 
had  voluntarily  Qgr^td  with  him  to  pay 
a  further  annual  sum  of  29/.  115.  \0d. 
with  a  proviso  that  it  "  shall  not  in  any 
respect  alter  the  money  payment  of 
40/.  Ss.  Qd.  wherewith  the  said  lands 
are  and  have  been  Timb  I  mm  b  mo- 
rtal charged  in  right  of  the  said 
church:'  The  Court  of  K.  B.  held 
that  this  agreement,  entered  into  for 
the  purpose  of  restraining  the  then  cu- 
rate from  asserting  his  claim  to  the 
small  tithes  by  due  course  of  law,  and 
furnishing  evidence  against  his  succes- 
soxt,  was  simoniacal,  and  the  presenta- 
tion made  thereon  void.  And  the  right 
of  presentation  having  thereupon  de- 
volved upon  the  crown  by  stat.  3 1  Eliz* 
c.  6'.  §  5.,  whose  presentee  bad  been 
licensed  by  the  ordinary,  a  mandamus 
to  the  ordinary  to  license  another  cu- 
rate subsequently  appointed  and  pre- 
sented by  the  inhabitants,  who  had 
given  notice  of  having  withdrawn  jtfaeir 
former  nomination  and  presentiment, 
and  cancelled  the  agreement,  was  de- 
nied; and  the  rule  was  discharged 
with  costs. 

R.  v.  Oxford  (Bp.)  7  E.  R.  60(> 

SMUGGLING. 

By  Stat.  24  G.  3.  c.  47.  and  the  ex*- 
cise  laws,  tbe  forfeiture  of  a  vessel 
attaches  the  moment  an  act  of  smu^- 
gliug  is  done ;  so  as  to  avoid  mesne 
incumbrances  or  alienation  between 
that  time,  and  the  time  of  condemna- 
tion.     Lockyer  v.  Offley.  1  T.  R.  26'0 

But  the  crown  is  not  entitled  to  tbe 
intermediate  earnings  of  the  vessel,  t^. 

Neither  is  tiie  actual  property  of  the 
vessel  altered  till  after  the  seizure^ 
though  it  may  lie  before  condemna- 
tion. '         ib< 

Custom-house  officers  may  seize  for 
the  forfeiture  within  three  years  after 
the  act  committed ;  and  the  attorney- 
general  may  tile  an  infonnation  at  auy 
time  whilst  the  ship  is  in  being. 

I  T.  R.  261 
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5,  An  inhabitant  of  Gunmset/  cannot  re- 
cocer  in  the  courts  of  this  country  the 
price  of  goods  sol*!  by  him  there,  if 
he  knew  it  to  be  the  buyer's  intention 
to  sinu«^5!e  the  jrooits  into  Engfand, 

^  and  gave  him  assistance  for  thiit  pur- 
pose, as  in  the  mode  of  packin<(  the 
goods.  Clugas  V.  Penahtna.  4.T.K.  46*6 

6,  If  ffoods,  prohibited  from  heing  sold 
in  this  romitry  by  1 1  &  1 2  W,  3.  c.  10. 
are  taken  out  ot  a  w-^ rehouse  and  put 
onboard  a  vessel  as  if  forexpoitaiion, 
but  in  fact,  with  a  *iew  to  be  re-landed; 
they  are  liable  to  be  yeized,  though 
before  any  actual  attempt  to  reland 
them  has  been  made. 

Wihon  V.  Saundei's,  1  B.  &  P.  qGj 

7,  A  factor  selling  a  parcel  of  prize 
manufactured  tobicro,  cons'gned  to 
him  from  hi>  correspondetit  at  Gnem 
9ty^  of  which  a  rcL'nlar  entry  was  made 
on  importttHon,  but  without  having 
entered  him.se'f  with  the  excise  officer 
as  a  dealer  in  tobacco,  nor  having  any 
licence  as  such,  may  yet  maintain  an 
action  agtiinst  the  ven<iee  for  the  value 
of  the  goods  sold  and  delivered;  and 
this,  though  the  tobdcco  were  sent  to 
the  defendant  without  a  ptrmit,  at  his 
desire ;  there  being  no  fraud  n|)on  Ihe 
reven'ic,  but  at  !nj»st  a  breach  of  re- 
venue regidations  protected  bv  penal- 
ties: even  if  such  factor  could,  np«n 
this  single  and  accidental  instance,  be 
considered  as  a  dealer  in  tobacco  with- 
in the  meaning  of  the  stat.  19  G,  3. 
r.  6s.  §  70.,  which  requires  every  per- 
son, who  shall  deal  in  tobacco,  first  to 
take  out  a  licence  under  a  |)enaity. 

Johnson  v.  Hudson.  1 1  £.  R.  ISO 
S.  A  ve^sel  hired  by  the  admiialty  and 
employed  to  cruize  against  smut^glers, 
the  master  and  crew  of  which  were 
appointed  by  the  owner,  but  which 
was  placed  under  the  superior  com- 
mand of  a  captain  appointed  by  the 
Board,  is  fortieitable  fur  an  act  of 
smuggling  committed  on  board  by 
such  Admiraliy  captain  as  well  as  hy 
the  owner's  muster  and  crew ;  and  the 
owner  has  bis  remedy  over  by  action 
on  the  case  against  such  Admiralty 
captain  to  recover  damages  for  the  loss 
of  his  ship  by  the  condemnation, 
though  that  com lem nation  proceeded 
upon  acts  of  smuggling  stated  to  be 
by  persons  unknown,  and  though  it 
appears  in  iact  that  the  master  and 
jiiate  ap^Miiuted  by  the  owner  were  also 
conceincd  in  acts  of  smuggling  on 
boaid.    Slcicitl  v.  Hill.  13  £•  R.  13 


SOLDIERS. 

1.  A  soldier  in  actual  service  nravb^ 
committed  to  prison  for  want  of  sure- 
ties, nnder  stat.  6  G.  Q.  c.  31.  for  be* 
ing  the  father  of  a  Imstard  child. 

R.  V.  Archer,  2  T.  R.  270 
And  R.  V.  Bowen.  5  T.  R.  156 

2.  Qn.  Whether  the  court  will  grant  a 
certiorari  to  remove  an  order  of  ses- 
sion by  which  a  soldier  is  continued 
in  custodv  under  such  a  charge  1 

5T.R.  155 

3.  The  clause  in  the  mutiny  act,  §  63. 
which  exempts  soldiers  from  arrest  in 
CHses  where  Ihe  demand  is  under  201., 
Ju  confined  to  civil  actions. 

2T.  R.  274;  5T.R.  15^ 

4.  Whether  ale-house  keepers,  who  have 
no  stables,  are  hound  to  receive  Aar^rf 
as  well  as  soldiers? 

Qu.  R.  V.  Dimpsey.  2T.R.9^ 

5.  The  foot  guards  may  be  billelled  all 
over  the  kingdom,  as  well  as  the  other 
troops,       R.  V;  Calvei^.  7  T.  R.  724 

6.  The  receitin^  pat/  as  a  soldier,  sub* 
jects  the  recei\er  to  military  jurisdic^ 
lion  under  the  mutinv  act. 

,  Grant  v.  Sir  €.  Gould,  2  H.  B.  69 

7.  By  the  mutiny  act  the  king  may 
make  articles  of  war,  and  constitute 
courts  martial,  with  power  to  try  and 
punish,  as  well  in  Great  Britain,  ^-c. 
as  in  Giln'alfai\  ^e.  By  a  sut>sef|ucnC 
clause  no  soldier  shall,  bv  such  articles 
of  war,  be  subjected  to  the  punish- 
ment of  death,  or  loss  of  limb,  within 
Great  Britain,  S^x.  (omitting  Gibral- 
tar) for  any  crime  not  expressed  to  be 
5D  punishable  by  the  act.  Then  by 
the  articles  of  war,  persons  fotmJ 
guilty  by  a  court-maitial  at  Gibraltar, 
of  theft,  robbery,  ^-c.  or  of  having 
used  violence,  or  committed  any  offence 
against  the  persons  or  property  of 
others,  "  shall  suffer  death,  or  other 
punishment,  according  to  the  nature 
and  degree  of  the  offence,  as  by  the 
sentence  of  such  court-martial  shall  be 
•awarded  :"  held  that  the  court-martial 
have  a  discretionary  power  by  suck 
words,  and  are  not  restricted  to  pa&i 
such  sentence  on  a  delinquent  as  would 
be  warranted  by  the  law  of  England. 
But  supposing  tiiey  were,  yet  that  a  re- 
turn to  a  habeas  corpus,  stating  that 
upon  a  certain  charge  exhibited  against 
the  defendant  before  such  a  court,  for 
certain  offences  ailedged  to  have  been 
comndtted  by  him  at  Gibraltar,  such 
proceedings  were  had»  that  the  cuurf 
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martial,  afler  hearing  the  charg<$  And 
the  defence!  fonnd  the  defendant 
guilty  of  receiving  certain  goods  named, 
from  the  warehouse  of  IV.  (at  G.) 
knowing  them  to  be  stolen,  in  breach 
of  the  articles  of  war,  whereupon  they 
sentenced  him  to  tradportation  for 
fourteen  years,  is  good.  For  such  a 
sentence  would  be  warranted  here  by 
the  Stat.  4  G.  I.e.  1 1.  if  the  principal 
Were  convicted  of  the  felony,  and  the 
receiver  were  indicted  lis  accessary 
after  the  fact.  R.  v.  Suddit.  lE.R.  306 

SPECIAL  OCCUPANT- 

I .  If  an  estate  pur  autre  vie,  be  limitad  in 
trust  for  a  nian»  bis  heirs,  executors, 
adniiuistratorsi  and  assigns,  and  be  not 
devised,  .it  descends  to  th^ 'heir  as  a 
special  occupant,  ^sbargeable  according 
to  the  statute  of  frauds  (29  Car.  2. 
c,  3.) ;  and  therefore  the  administra- 
trix of  the  person  last  seised  cannot 
recover  the  title  deeds  thereof  from 
the  heir.^/A-ifMim  v.  Baker.  4T.R.229 

6.  The  Stat  29  Car.  2.  c.  3.  $  12.  nor 
the  Stat.  14.  G.  2.  c.  20.  §  9.  appro- 
priating estates  pur  autre  vie^  where 
there  is  no  special  occupant,  do  not 
extend  to  copyholds. 
Zauch  d.  Forte  v.  Foree^  7  £.  R.  IS6 

i.  There  cau  be  no  general  occupancy 
of  a  copyhold  because  the  freehold 
is  always  in  the  Lord.        7  £.  R.  186 

STAMPS* 

X^  A  brokeri  when  he  bought  goods  for 
bis  principal,  agreed  for  an  half  ner 
cent,  to  indemnify  tum  from  any  losi 
09  the  re-sale :  it  was  held  that  this 
figreement,  if  reduced  to  writing,  need 
not  be  stamped  uud^r  stat  23.  G.  5. 
c.  58.  it  being  a  contract  relating  to 
the  tak  rf  goods,  which  by  |  4.  of 
that  statute  is  exempted. 

Cwry  y,  Eden$or.  3T.  R.  524 

9.  A  guarantee  ip  writing,  for  the  pay- 
ment of  goods  thereafter  tp  be  pur- 
chased by  a  third  person  to  a  certain 
amount,  is  within  the  exception  of 
the  stamp  acb,  "  a  contract  for  or  re- 
lating to  the  sale  of  goods/'  and  need 
not  be  stamped. 

Wartingto*  v.  Furbor,  8  E.  R.  242 

ft.  But  an  executory  agreement  for  the 
making  and  putting  up  of  certain  ma- 
chines iu  the  party's  house  is  required 
to  be  stamped  like  any  other  agree- 
ment, not  being  within  the  exception. 
Buxton  v.  BedalL  3  £.  R.  303 

4»  Sq  a  written  agreement  for  the  aale 
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of  all  the  hops  which  shall  be  growd 
upon  a  certain  number  of  acres  of  land, 
to  be  delivered  in  pockets  at  a  certain 
place,  must  be  stamped*  not  being 
within  the  exception. 
IVaddington  v.  BrUtwt.  2  B.  &  P.  454 

5.  A  mere  cognovit  need  not  be  stamped* 

Ames  V.  Hill.  2  B.  &  P  150 

6.  But  if  it  contain  any  terms  of  agrees 
ment  it  must. 

Ih.  and  Reardonv.  Swahy,  4E.R.  188 
7*  An  agreement  to  confess  judgment  for 
30/.  to  secure  5/.  and  costs,  is  not  aii 
agreement  for  more  than  ^o/.  ivithiii 
the  23  G.  3.  c.  58.  §  4.  and  therefore 
need  not  be  stam))ed.     2  B.  &  P«  150 

8.  An  indorsement  on  aij  annuity  deed, 
containing  a  clause  of  redemption,  if 
made  subsequent  to  the  execution  ot 
it,  must  be  stamped,  otherwise  it  can** 
not  ht  received  in  Evidence. 
Schumann  y.Weatherhead.  I  E.R,  53/ 

9.  A  schedule  of  goods  referred  to  in  ^ 
deed,  to  which  it  was  annexed,  must 
hav^  the  proper  dead  stamp  by  stat.  37 
G.  3.  r.  90.  §  7.  according  to  the 
number  Df  words  aiid  sheets^  and  not 
merely  the  single  schedule  stamp  of 
Qs.  6d.  imposed  by  the  first  section  of 
the  act.  Lakev.  Ashwell.  3  E.  R.  326 

10.  A  warrant  of  attorney  to  confess 
judgment  being  liable  as  a  deed  to  a 
stamp  duty  of  10«.  by  various  statutes 
prior  to  the  37  G.  3.  c.  Ill .,  whicb 
imposes  an  additional  duty  of  10«.  oq 
all  deeds«  with  an  exertion  o(  bonds 
and  letiei'8  of  attorney ^  is  within  such 
exception,  and  therefore  liable  only  to 
adutyof  lO^j  as  before  that  statute^ 

Barrow  Vi  Mashita\  4  E.  R.  431 

1 1.  An  award  in  writing,  and  under  seal^ 
need  not  have  a  deed  stamp,  unless 
delivered  as  a  deed ;  but  being  only  de« 
livered  as  an  awards  it  is  sufficient  if 
it  have  the  award  stamp  of  10«. 

Brown  v.  Vauser.  4  E.  R.  584 
1 9.  Notliing  being  referred  to  appraisers 
except  the  mere  value  of  goods  and 
of  the  repairs  of  a  farm,  an  apprai«^ 
nient  stamp  upon  the  written  valuatioQ 
is  sufficient  under  the  statute  46  G.  3^ 
c.  43.  and  an  award  stamp  is  not  ne» 
cessary.  Leeds  v.  Burrows,  VI  E.  R.  I 
13.  An  unstamped  draft  drawn  on  Ap 
B.f  bricklayer,  ia  not  within  the  ex« 
ceptiou  of  23  G.  3.  d  49.  f  4.  in  fe» 
vour  of  drafts  drawn  on  persons  ai> 
ing  as  bankers  within  ten  miles  of  the 
place  where  the  draft  is  drawn  t  and 
if  at  the  bottom  of  such  draft  there 
be  an  acknowledgment  of  the  drawer, 

3  H 
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that  a  third  person  paid  it  for  bim, 
that  acknowledgment  cannot  be  re- 
ceived in  evidence ;  because,  if  received 
it  would  give  effect  to  the  draft. 

Ccsileman  v.  Ray.  2  B.  &  P.  383 

J  4.  The  assignment  of  a  lease  in  writing 
without  seal,  did  not  require  a  stamp 
before  the  44  G.  3.  c.  98.  If  a  parol 
warranty  and  agreement  to  assign  be 
reduced  into  writing,  but  not  stamped, 
and  the  assignment  be  afterwards  le> 
gaily  executed,  the  warranty  cannot 
be  proved  by  parol. 

Hodges  V.  Drakefard.  N.  R.  270 

15.  A  letter  written  by  a  son  who  ma- 
naged his  mother's  trade  for  her  to  a 
creditor  of  her's»  containing  a  promise 
to  pay  her  debt*  need  not  be  stamped, 
by  statute  23  G.  3.  c.  58.»  as  falling 
within  the  exception  in  stat.  32  G.  3. 
c.  51.,  by  which  letters  between  ptr- 
sons  carrying  on  trade  are  exempted 
from  the  duty. 

Mackenzie  v«  Banks.  5  T.  R.  176 

iG.  Articles  of  agreement  under  seal  can- 
not be  given  in  evidence,  unless  stumped" 
with  a  deed  stamp ;  although  the  agree- 
ment stamped  is  of  the  sauie  value  but 
ditferenlly  formed. 

Robinson  v.  Drybrough.  6  T.  R.  817 
(But  see  stit.  3?  G.S.  c.  136.) 

17*  if  an  iutercstiu  land  be  of  the  value 
of  *20/.  an  agreement  for  it  requires  an 
agreement  stamp. 

Emmerson  v.  HetUs.  2  W.  P.  T.  .^JS 

18.  A  draft  on  a  banker,  post-dated  and 
delivered  before  the  day  of  the  datr, 
though  not  intended  to  be  used  till 
that  day,  requires  to  be  stamped  by 
the  Stat.  3 1  G.  3.  c.  *Z5. 

Alien  V.  KetvfSt  I  E.  R.  4,*^5 
Whiiweil  V.  Bennet.  3  B.  iic  P.  65^ 

19.  A  promissory  note,  written  upon  a 
stamp  of  greater  value  than  the  proper 


though  in  larger  proportbns  to  each 
than  was  required,  was  holden  valid. 
Taylor  v.  Hague.  2  E.R.  414 
'22*  A  promissory  note  for  100/.  payable 
to  the  plaintiff,  or  order,  and  origi- 
nally expressed  to  be  for  value  re" 
ceived,  generally,  being  altered  the 
next  day,  upon  the  suggestion  of  one 
of  the  parties,  by  the  addition  of  the 
words  for  the  good-will  of  the  lease 
and  trade  of  Mr,  K.  deceased,  requires 
a  new  stamp;  such  words  being  ma- 
terial, and  not  having  been  originally 
intended  to  be  inserted,  and  omitted 
by  mistake. 

KnUlv.  Williams.  10  £L  R.  431 

23.  If  a  bill  given  in  discharge  of  a  debt 
is  inadmissible  by  bein^  on  an  im- 
proper stamp,  the  plaintiff  may  prove 
his  original  debt. 

Broum  v.  Watts.  1  W.  P.  T.  353 

24.  A.  and  B,  having  exchanged  tFieir 
acceptances  of  bills  drawn  by  each  on 
the  other  at  so  many  days  date:  held 
that  the  delivery  of  the  respective 
bills  for  acceptance*  and  the  re>deli« 
very  of  the  same  by  the  acceptors  to 
the  respective  drawers,  was  a  negocia* 
tion  cf  the  bills ;  and  that  such  bills 
could  not,  after  they  had  been  so  ex* 
changed  for  va!ual>le  consideration  (as  , 

.  the  exchange  of  acceptances  is)  for  20 
days,  be  post-dated  without  a  new 
stamp,  as  upon  new  bills;  although 
duriug  all  that  time  each  had  remaiued 
in  the  hatids  of  the  origiual  drawer. 
Cardwillv.  Martin,  9  E.  R.  190 

25.  The  Court  of  C.  P.  refused  to  make 
a  rule  on  a  plaintiff,  who  brought  an 
action  on  a  bond,  to  an  oHicer  of  the 
btanip  duties  to  inspect  the  bond,  be- 
cause the  defendant,  suspected  it  to  be 
forged. 

Cheticind  v.  Mamell.  1  B.  &  P.  271 


stamp  required,  cannot  be  received  inj^g.  Goods  ai:d  specie  to  a  certain  a- 

mount  ha^idg  been  insured  by  a  po- 
licy ou  ship  or  ships  wli  ch  should  sail 
on  the  voyage  insured  betwieu  the  1st 
of  October  17S9,  and  the  1st  of  June 
ISOO;  a  memorandum  >\ritten  on  the 
policy  ou  tiie  1 1th  of  Jane,  extending^ 
the  tmic  of  sailing  to  the  1st  of  August 
1 SOO,  does  not  require  a  new  stamp ; 
being  within  the  13th  section  of  the 
stat.  35  G.  3.  c.  03.  which  provides 
that  (he  act  imposing  the  stamp  shall 
not  extend  to  prohibit  tlie  making  any 
lawful  alteration  in  the  terms  or  condi* 
tions  of  any  policy,  &c.  Kt  nsington 
?.  hglis  in  Error.  S  £.  R.  273 


evidence,  thou(*h  the  stamp  uere  ap 
plicable  to  the  same  kind  of  instru- 
ment. Farr  v.  Price,  I  T.  R.  55 

t!0.  So  a  promissory  note,  drawn  before 

the  37  G.  3.  r.   I0&.   upon  a  receipt 

stampof  equal  value  wilh  that  required 

for  such  promissory  not^e,  is  not  valid. 

Chamba^lain  v.  Pm'tn\  N.  R.  30 

SI.  The  proper  stamp  for  a  promissory 
note  of  4o/.  is  Is,  6d.  composed  of 
fliree  different  sums,  applicable  to  dif- 
ferent funds  under  three  acts  of  |>ar- 
liament.  But  such  a  note  on  a  2s 
stamp  composed  of  three  different 
sums  applicable  to  the  same  funds. 
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27.  A  policy  effected  on  *«  ship  and  out- 
Jity'  on  a  voyage  upon  the  Southern 
Whale  Fishery  out  and  home,  cannot 
be  altered  by  consent  after  the  ship 
sailsy  and  the  risk  attaches,  to  an  m- 
surance  on  "  %h\\i  and  good^,**  without 
a  new  stamp ;  out-fitxht  subject-matter 
uf  insurance,  being  essentially  differcnl 
iu  such  a  voyage  from  goods;  and 
therefore  not  within  the  exception  of" 
y  the  Stat.  35  G.  3.  c  63.  §  13.  which 
allows  alterations  in  the  terms  or  condi- 
tions oi  a  policy,  without  having  a  new 
stamp,  80  that  the  thin*;  insured  remains 
the  property  of  the  same  persons,  Sec, 
Hill  V.  Patten.  8  E.  R.  373 

23.  And  the  policy  of  insurance  in  the  last 
case  havingbeen  underwritten  on " ship 
and  outfit,  was  after  the  ship  sailed  de- 
clared, by  consent  of  all  parties,  to  be 
on  ship  andgdods,  by  a  mcmorJmdunt 
written  on  a  blank  space  in  the  body 
of  the  policy ;  but  >vilhout  any  new 
stamps:  and  it  having  been  decided 
in  the  last  case  that  for  want  of  the 
stamp  the  plaiiitiif  co^ld  not  recover 
as  upon  a  policy  on  ship  and  goodi^, 
as  declared  by  the  memorandiini,  ii 
was  now  held  that  he  could  not  re- 
cover upon  the  policy  in  its  original 
state,  as  an  insurance  on  "  ship  and 
outfit,"  by  reason  of  the  alteration  ap- 
parent upon  the  face  of  the  in:>tru- 
ment  itself,  and  which  was  made  b} 
parties  interested. 

French  v.  Patton,  9  E.R.35 1 

29*  The  same  paper  containing  two  dif- 
ferent contracts  for  the  purchase  of 
different  lots  by  different  persons  at 
an  auction,  one  stamp  af)ixed  on  that 
fmrt  of  the  paper  which  contained  the 
contract  of  sale  with  the  defendam, 
and  to  which  the  stamp  officer's  re- 
ceipt for  one  penally  referrejf,  is  sulH- 
cient  to  legalize  the  evidence  of  such 
contract.  Poiretl r.Edmvnds,  12E.R.6' 

50.  If  on  a  sale  by  auction  the  same  per- 
son is  declared  the  highest  bidder  for 
several  lots,  a  distinct  contract  arises 
for  each  lot ;  and  althou|:h  all  the  lots 
together  amount  to  a  greater  value 
than  20/.  no  stamp  is  recjuired  if  the 
lots  were  separately  of  leas  value  than 
20/,  Emmerson  v.  Beelis.  2  VV.P.T.38 

31.  An  agreement  bv  several  for  a  sub- 
scription  to  a  fund  for  making  a  wet 
dock  re({uires  only  one  stamp.    Davis 

V.  mUiams  (Lady.)  13  E.  R:  232 

32.  Where  an  ifistruroent  contained  a 
general  written  contract  of  demise  to 
§everai  different  tenants  for  different 
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estates  at  different  rents  set  against 
each  signature,  and  one  stamp  only 
appeared  on  the  paper,  the  Court  of 
K.  B.  lield  that  it  ^A'as  matter  of  cir- 
cumstantial evidence  to  which  con- 
tract such  stamp  should  be  applied. 
Doe  d. Copley  {Bt.)\.Day.\3E.K.^4l 

SS*  If  two  parts  of  an  instrument  arc  pre« 
pared,  but  one  only  is  stamped,  the 
party  having  the  custody  of  tlie  un- 
stamped part  may  give  secondary  evi- 
dence of  the  contents  of  the  lagree- 
ment,  if  the  other  party  refuse,  on 
notice,  to  produce  the^  stamped  part. . 
Gamon  v.  Swift.  1  W.  P.  T.  507 

34.  The  court  in  compelling  a  plaintiff 
to  exhibit  evidence  to  which  the  de- 
fendant is  entitled  to  have  access,  will 
not  compel  such  plaintiff  to  lay  him- 
self open  to  a  prosecution  under  the 
stamp  acts. 

niiitaker  v.  Izod.  2  W.  P.  T.  1 15 

STATUTES- 
I.    Rulesj  as  to  Construction  of,  S^c*  " 

1.  Where  the  words  of  a  statute  art 
doubtful,  general  usage  may  be  called 
in  to  explain  them;  but  wliere  they 
are  clear,  the  usage  of  a  particular 
place  cannot  controul  them. 

R.  V.  nogg.  1  T.  R.  72$ 

2.  Though  the  preamble  of  an  act  con- 
not  conirol  the  clear  and  positive  words 
of  the  enacting  part,  it  may  explain 
them  if  ambiguous. 

Crvspigny  v.  Wittenoom.  4  T.  R.  795 

3.  The  clauses  of  reference  in  the  excise 
laws  to  former  laws  can  only  be  taken 
to  extend  to  the  general  powers  and 
provisions  of  such  acts,  and  not  to  every 
special  clause.  2  T.  R.  5 1 0 

4.  The  distinction  is  between  the  laws  of 
excise,  properly  so  called,  and  those 
acts  for  raising  inland  duties  under 
the  management  of  the  commissioners 
of  exc'se.  .  2  T.  R.  510 

5.  Acts  of  parliament  relating  to  trade 
in  general  are  public  acts,  but  an  act 
wlfirh  relates  to  a  certain  trade  only 
is  a  private  one. 

Kirk  V.  Kowdl  1  T.  R.  1?5 
5.  An  act  empowering  a  bankrupt  pa- 
tentee, his  executors,  administrators, 
and  assigns,  to  aisign  the  patent  right 
to  a  greater  number  of  persons  than 
allowed  by  the  letters  patent,  and  de- 
clared to  be  a  public  act,  does  not  en- 
ab?e  either  the  bankrupt  or  his  assigns 
to  make  a  better  title  than  they  could 
before  the  act. 

Hetse  V.  Stevenson.  3  B.  d:  P.  565 
S  M2 
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7»  Statutes  allowing  certain  privileges  to 
tKe  members  of  the  universities  are  con- 
fined to  those  of  the  two  £nglUh  uni- 
Versities^  unless  otherwise  expressed. 
Janes  v.  Smart.  1  T.  R.  49 

8*  Where  an  exceptioq  iamihs  enacting 
elauee  of  a  statute  giving  a  right  or  a 

.  forfeiture*  the  party  suing  for  the  right 
or  forfeiture  must  negative  the  excep-<. 
tion  in  liis  declaration. 

Gill  V.  Scritene.  7  T.  R.  27 

8,  Therefore  iu  a  ecu  fa.  on  a  judgment 
against  a  person  who  had  been  twice 
H  bankrupt^  under  utat.  5  G.  2.  c.  SO. 
%  9'»  which  saysy  **  the  future  estate  and 
effects  of  such  person  shall  be  liable 
to  his  creditors  unleee  the  estate  shall 
produce  sufficient  to  pay  IBs,  in  the 
pound/'  &e.  it  is  necessary  for  the 
plaintiff  to  averr  that  the  bankrupt's 
estate  has  not  paid  15s.  in  the  pound. 

7  T.  R.  27 

10.  The  bare  recital  in  a  subsequent 

statute  is  not  suiicient  to  repeal  the 

positive  provisions  of  a  former  one. 

Dare  v.  Gray.  2  T.  R.  365 

}1.  Where  a  statute  professes  to  repeal 
absolutely  a  prior  law»  and  substitutes 
other  provisions  on  ihe  same  subject, 
Vrbich  are  limited  to  continue  only  till 
a  certain  time,  the  prior  law  does  not 
/feviv^  after  the  repealing  stattite  is 
spent,  unless  the  intention  of  the  legis- 
lature to  that  effect  be  expressed. 
Wartm  ^.  t.  v.  Hlndle.  3  £.  R.  205 

t2.  A  statiite  mtroductiveof  a  new  qtuili- 
ficatioii  as  to  the  subject  matter, 
though  penned  in  the  affirmativci  re- 
peals a  fonner  statute  concerning  the 
same  matter.  Therefore  the  stat.  13 
G.  2*  e.  28.  §  5.»  exempting  from  the 
impress  service  any  harpoouer,  &c. 
seaman^  &c.  in  the  Greenland  trade, 
is  impliedly  repealed  by  st.  26'  0,3. 
c.  41.  ^  17*  which  exempts  such  har- 
poooer,  &c»  whose  name  shall  he  in- 
serted in  a  list  fequired  to  be  delivered 
on  oath  by  the  owner  of  the  vessel  to 
the  collector  of  the  customs;  and 
which  also  exempts  any  seaman  en- 
tered on  board  any  ship  intended  to 
f)roreed  on  the  said  fishery  in  the  fol- 
Qwing  season  whose  name  shall  be  in- 
serted in  a  list  to  be  deliured  as  afore- 
said^ and  who  shall  have  given sfctfTi/y, 
frr.  to  procaed  and  shall  proceed  ac- 
cordingly :  for  the  latter  statute  super- 
lidds  the  insertion  of  the  seamairs 
pame  in  such  list  as  a  condition  ^rece- 
d^i^t  to  the  eaemption. 

^partp  C^ruthfTi*  9  £•  R.  44 


IS.  If  a  statute  exptre^  and  aftefHrardlT 
be  revived  again  by  another  statuia^ 
the  law  derives  its  force  from  the  firsts 
Shipman  q.  t.  v.  Henbest.  4  T.  R.  lOfij 

1^.  And  therefore  stat  21  Jac.  1.  r.4. 
extends  to  statutes  made  since,  which 
revive  statutes  made  before.  4T4R.  1 09 

15.  A  contract  declared  by  statute  to  be 
illegal,  is  not  made  good  by  a  subse* 
quept  repeal  of  the  statute. 

Jaquesv.  niihy.  1  H.  B.  65 

1 6.  All  act  of  parliament  which  is  to  take 
effect "  fronii  and  after  the  passing  of 
the  act,"  operates  by  legal  relatioa 
from  tlie  first  dav  of  the  session. 

Latless  V.  Holmes.  4  T4  R.  66O 
17*  The  annuity  act  (17  <?•  3.  r.  26.)  is 
u  of  this  description.  4  T.  R.  66O 

(But  see  stat.  33  G.  3.  c«  13.,  by  which 
the  operation  of  every  statute  is  to 
commence  from  the  time  of  receiving 
the  royal  assent,  unless  any  otlier  pe- 
riod is  appointed  in  the  act.) 
IS.  By  ^  1.  of  statute  39  and  40  6.  3. 
e.  104.  the  jurisdiction  of  the  Court  of 
Requests  in  London  is  enlarged  from 
debts  of  40#.  to  5/.  from  the  30th 
September  1 800;  and  by  §  12.,  if  any 
action  shall  be  commenced  in  any  other 
court  to  recover  any  debt  not  exceed- 
ing 5/.  within  the  jurisdiction,  the 
plaintiff  shall  not  recover  any  cosls» 
&c.:  held,  that  the  words  **  sA^tf  6^ 
commenced"  must  by  necessary  con- 
stfuction  be  restrained  to  the  date  of 
the  3Uth  September,  and  not  to  tlie 
passing  (if  the  act,  which  was  on  the 
9th  of  July  preceding. 

Whitbam  v.  titans.  2  £.  R.  135 
19*  If  the  judgment  of  commissioners  of 
appeal  in  certain  cases  be  d(*clared 
fiual  by  statute,  it  cannot  be  questioaed 
in  an  action  of  trespass. 
Hadnar  {Earl)  v.  Reeve.  2  B.  &  P.  39 1 

20.  The  construction  of  statutes,  thoMsh 
relating  to  matters  of  an  ecclesiastical 
nature,  belongs  to  the  superior  courts 
of  common  law. 

Gould  v.  Capper.  5  £.  R.  343 

21.  A  canal  act  provided  that  the  canal 
commissioners  should  not  be  iotitled 
on  purchasing  lapds  to  any  coal  mmest 
&c.  under  the  same,  but  that  such 
mines  should  belong  to  the  same  ycr^ 
sons  as  would  have  been  entitled  to 
them  if  the  act  had  oot  been  made ; 
but  the  owners  were  to  give  notice  to 
the  commissioners  of  their  Inten*- 
tion  to  work  the  mines  within  a  cer- 

.  lain  distance  of  the  canal,  and  that 
the  commissions  inight  inspect  the 
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mtnea  and  stop  Ih^  working  of  them» 
)[)aying  compensation  therefore:  b«ld 
that  if  after  notice  given  by  the  owners 
to  the  company  the  lalter  did  not  pur- 
chase out  the  owner^s  rights^  and  the 
canal  being  damaged  by  the  tyine 
after  such  notice  and  non-purchascyan 
action  could  not  lie  against  the  coal 
owners  for  such  injury » as  it  happened 
by  tlie  de&ult  of  the  commissiotiers  in 
not  purchasing.  Wyrhy  andEssington 
Canal  Navigation  v.  Bradley  Sf  al. 

7  £.  R.  368 

122.  The  St.  Alban*t  paving  and  regulat- 
ing act«  44  G.  3.  empowers  five  com- 
missiouersy  assembled  at  a  public  meet- 
ing holden  by  virtue  of  the  statute, 
to  do  certain  acts ;  amongst  others, 
to  deliver  notice  in  uniting  to  any  in- 
habitants to  abate  nuisances  and  en- 
croachments in  the  street  before  their 
houses ;  and  on  failure^  empowers  Ihe 
commissioners  to  abate  them :  and 
gives  an  appeal  to  the  Quarter  Sessions 
of  the  borough  "  against  any  matter 
or  thing  to  he  done  by  the  commis- 
sioners in  pursuance  of  the  act :  the 

^  Court  of  K.  B.  held  that  an  appeal  lay 
against  such  notice  in  writing  ;  such 
construction  being  within  the  words  of 
the  act»  &c«  and  most  beneficial  for 
the  commissioners  themselves,  as  we!) 
as  for  the  inhabitants  whose  properly 
was  to  beafiected  by  such  acts. 

/{.  V.  Kingston  Sf  al.  8  E.  R.  41 

23.  Though  the  act  says,  that  *'  all  monies 
paid,  expended  by,  or  recovered  against 
the  conuiiissioners  or  their  treasurer, 
^c,  by  means  of  any  action,  prosecu- 
tion, &c.  or  appeal^  for  any  cause  relat- 
ing to  the  act,  or  any  thing  done  by 
or  under  the  authority  of  the  same, 
shall  be  defrayed  out  of  the  money  in 
the  hands  of  the  treasurer ;  it  does  not 
extend  to  discharge  the  commissioners 
from  personal  responsibility,  in  the 
iirst  instance,  for  the  costs  of  an  a|i- 
peal  awarded  to  be  paid  by  them ; 
tiowever,  they  may  afterwards  reim- 
burse themselves  out  of  tlie  fund  in 
the  treasurer's  hands.  8  £.  R.  4 1 

S4.  A  turnpike  act  imposing  a  toll  on 
every  carriage  and  on  every  horse  pass- 
ing through  the  gate,  and  exempting 
any  person  from  paying  more  than 
once  in  a  day  for  passing  or  repassing 
with  the  same  carriage  or  horse,  ex- 
empts the  traveller  from  paying  a  se- 
cond time  in  Ihe  day  for  the  passage 
of  Uie  same  carriage,  though  drawn 
by  diff'^rent  horses,  being  the  same  in 


number.  And  another  olause  pro- 
viding that  in  all  cases  of  carriagea 
travelling  for  hire,  the  traveller  or 
passenger  Uierein  shall  be  considered 
as  Ihe  person  paying  the  toll,  and  that 
such  payment  shall  not  exempt  such 
carriages  repassing  with  a  different  tra« 
veller  or  passenger,  does  not  extend  to 
stage  coaches,  the  carriage  itself  jnot 
being  there  hired  by  the  respective 
passengers,  but  only  a  conveyance  by 
it :  and  therefore  such  stage  coaches 
are  freed  of  toll  under  the  former 
clause  by  one  payment  in  the  dny,  aU 
though  returning  with  <lifferent  passen- 
gers  and  different  horse;*,  the  horses 
being  the  same  in  number. 

Williams  v.  Sangar,  10  E.R.  66 

25,  Freemen  of  Norwich,  substitutes  in 
the  militia  quartered  at  Colchester 
but  having  dwelling  houses  in  Nor^ 
wich  in  which  their  families  resided^ 
and  to  which  they  at  times  resorted 
on  furlough,  held  to  be  inhabitants 
within  the  meaning  of  the  charter  of 
Norwich  and  of  a  local  act  requiring 
them  to  have  been  inhabitants  for  six 
calendar  months  previous  to  certain 
elections  uf  corporate  officers  in  order 
to  qualify  them  to  vote. 

R.  V.  Mitchell.  10  E.  R.  5 1 1 

^6,  Where  by  statute  a  canal  company 
were  empowered  to  take  such  rates  as 
should  be  fixed  at  a  general  assembly 
of  the  i»roprietor?,  not  exceeding  irf. 
&c.  per  ton  per  mile,  upon  coal;  and 
they  were  also  empowered  to  reduce 
the  rates  at  a  general  assembly  held 
on  certain  notice;  but  no  reduction 
was  to  be  made  without  the  consent 
of  the  major  part  in  value  of  the  pro- 
prietors ;  a  contract  made  by  indivi- 
duals with  the  company,  but  not  at 
such  general  meeting,  whereby,  in  con* 
sideration  that  Iho&e  individuals  would 
make  a  navigable  cut  to  convey  water 
from  their  collieries,  through  land  not 
within  Ihe  the  tftatuable  Hue  of  the  ca- 
nal, into  the  canal,  and  convey  the 
same  to  the  company*  the  latter 
should  permit  them  to  carry  their 
coals  through  the  cut  and  along  the 
canal  for  Iff.  per  ton,  the  company  pay ^ 
ing  back  6d,  per  ton,  is  illegal  and 
void;  1st,  As  a  speculation  by  which 
Ihe  company  mtglif  gain  more  or  less 
than  the  legislature  intended  they 
should  take  under  similar  circum- 
stances from  the  public  in  general. 
2diy,  As  extending  in  effect  the  power 
of  the   company  to  purchase  lauds 
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beyond  the  limils  assigned  by  the  act. 
3dly,  As  enabling  them  to  raise  more 
capital  than  they  were  entitled  by  the 
act  to  do,  by  means  of  paying  for  land 
or  works  by  a  total  or  partial  sale  of 
their  tolls ;  which  tolls  are  made  a 
security  for  the  money  subscribed  or 
taken  upon  mortgage.  4thly,  Becanse 
the  tolls  could  in  no  instance  be  re- 
duced but  at  a  general  assembly,  &c. 
af)d  this  in  fact  operates  as  a  reduction 
of  the  tolls  pro  tanio.  Also  Qu(ere, 
5ihlv,  Whether  such  a  contract  l)e  not 
void,  as  dimini.-^hing  the  inducement 
(by  favouring  individuals)  to  a  general 
reduction  of  the  tolls  when  proper, 
for  the  benefit  of  the  pub  ic?  Lw*  4'^^- 
V.  Manchester  Canal  Navigation. 

11  E.R.645 

f  7.  One  person  acted  as  clerk  to  two  bo- 
dies of  public  officers.  A  notice  of 
action  required  by  the  statute  was  given 
him,  addressed  to  him  as  clerk  to  Ihe 
one  body,  the  cause  of  action  arising 
undertime  authority  of  the  oth^T  body. 
Held  that  the  notice  was  insufficient. 
Jfidrr  V.  DorrcJl.  1  \\\  P.  T.  383 

28.  An  inclo^ure  act  give  power  to  the 
fonimissioncrs  to  award  i?i  what  town- 
ship^ the  allotments  >hould  be  assessed 
to  the  rate?*  anfl  taxes.  Thev  awarded 
that  certain  allotments  which  before 
were  within  the  district  of  //.  were 
tclihin  the  township  of  C  Held  that 
they  did  not  thereby  become  rateable 
in  C  Fentoii  y.BoyU^al.  1\V.P.T.5^4 

n.  Points  on  particular  Statutes, 

(And  see  the  Table  of  Statutes  at 
End  of  this  Digest.) 

1 .  Tlie  statutes  8  H,  6. c.  iff. and  nH,5. 
f .  6'.,  prohibiting  the  granting  to  farm 
of  lands  seised  into  the  king's  hands, 
upon  inquest  before  escheutors,  until 
such  inqucit  be  returned  in  the  Chan- 
cery or  Exchequer,  and  for  a  month 
afterwards,  if  the  king's  title  in  the 
same  be  not  found  of  record,  unless  to 
the  party  grieved  W'ho  shall  have  ten- 
dered bis  traverse  to  such  inquest;  and 
ai'oiding  all  grants  made  ccmtrary 
thereto;  extend  to  the  ca«e  of  an 
esrhci.t  upon  Ihe  death  of  the  tenant 
last  seised,  without  heirs,^  where  no 
immediate  tenure  of  the  crown  was 
found  by  the  inquest.  And  as  the 
crown  could  not  grant  to  a  stranger  in 
Hirh  a  ra'se  without  office,  neither  can 
the  pbinliff  in  ejectment  recover  upon 
the  demise  of  the  crown.  Doe  d.  Hay  fie 
^'  the  King  V.  Redfcrn.  12  E.  R.  96' 


2.  The  Stat.  23  H.  6.  c.  9.  relating  to 
bail-bonds  is  a  public  act;  therefore 
the  court  will  take  notice  of  it  though 
it  be  not  pleaded. 

Samwl  V.  Evans.  2  T.  R.  569 

3.  And  if  it  appear  in  a  declaration  by 
the  assignee  of  a  sheriif  on  such  bond, 
that  the  bond  is  void  by  the  provisions 
of  that  statute,  the  court  on  motion 
will  arrest  the  judgment  after  verdict 
against  the  defendant  upon  a  plea  of 
non  est  factum.  2  T.  R.  569 

4.  Where  the  writ  was  to  appear  before 
the  King,  wheresoever  he  should  then  be 
in  England,  and  the  sheriff  took  a 
bail  bond  for  the  party's  appearance 
before  the  King  at  IVestininsfer  on  the 
day  named  in  the  writ ;  heltt  to  bo  a 
substantitd  compliance  with  the  s!at. 
23  //.  6,  r.  9.  so  as  to  entitle  the  as- 
signee of  the  sheriff  tn  recover  on  Buch 
bond.         Jones  v.  Stardt/.  9  J£.  R.  53 

5.  A  curate  of  an  aug-r.ented  curacy  by 
Queen  Annes  bounty  is  not  liable  to 
the  penalties  of  slat.  21  //.  8.  c,  13. 
for  non  re«^idence.  ^ 

JenJdnson  q.t,  v.  77inm<is.  4-  T.  R.  665 

6.  That  act  only  extends  to  parswiages 
pnd  vicarages.  4  T.  R.  665 

7.  After  a  creditor  has  distrained  for  rent 
the  goods  of  his  debtor,  who  was  also 
under  engagement  with  the  creditor's 
agent  for  the  sale  of  his  good,  fi>r  the 
purpose  of  discharging  the  rent,  and 
also  certain  book  debts  due  to  sucU 
creditor  and  his  agent,  the  debtor  con- 
fess«*d  judgment  to  the  defendant,  an- 
other creditor,  for  a  la'-ge  nominal  sum, 
with  a  defeaxa nee  that  execution  should 
onlv  issue  lor  such  an  amount  as  would 
cover  the  debt  of  the  defendant,  and 
all  the  other  creditors,  amongst  whom 
a  rateable  distribution  was  to  be  made : 
held,  that  such  judgment  confessed, 
being  in  fact  made  bond  fide,  and  upon 
good  consideration,  was  not  covenous 
or  fraudulent  within  the  statute  13 
Eliz.  €.  5.,  although  its  effect  might 
be  to  del  iy  or  hinder  such  first-nieu- 
tioned  creditor  from  recovering  tlie 
whole  amount  of  his  demands.  Nei- 
ther could  it  be  snid  to  delay  or  hin- 
der at  all  his  recovering  the  rent  dne 
to  him,  and  for  which  he  had  distrain- 
ed ;  such  distress  having  a  legal  pri- 
ority. But  it  seems  that  the  penalty 
given  by  the  third  clause  of  the  sta- 
tute attaches  as  well  upon  a  cb venous 
judgment  as  a  covenous  bond,  though 
the  latter  alone  be  named  in  that  part 
of  the  clause. 

Mcux  ;.  t,  %.  Ilowell.  4  E.  R.  1 
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U,  The  Stat.  I  Jac,  1.  c.  23.  §  40.  which 
gives  a  peoalty  of  5L  against  aoy  per- 
son resisting  the  searchers  appointed 
by  tirat  act,  in  searching  for  and  seiz- 
ing goods  made  of  leatlier,  ill  tanned 
or  wrought,  docs  not  attach  upon  a 
tradesioau  who  purchases  such  goods 
ready  made,  though  with  intent  to  sell 
again,  but  only  upon  the  original 
i»akersof  such  ill-wrought  goods. 


Mason  q.  t  v.  Middleton.  3  E.  R.  334 
9.  If  a  person  carrying  on  within  a  bo- 
rough one  of  the  trades  mentioned 
in  the  1  Jac,  \ .  a  22.,  viz.  that  of  a 
cutter  and  worker  of  leather,  expose 
to  sale  shoes  manufactured  without  the 
borough,  and  purchased  by  him  ready 
made,  the  searchers  may  seize  ihem 
under  §  32^  if  made  of  leather  insuf- 
ficiently tanned.    Hodgson  v, Richard 

SfQl.  2N.R.389 

10.  Whether  thestat.  1  Jac.  I.e.  27-  (as 
to  killing  game)  be  repealed  by  the 
Stat  22  &  23  Car,  2.  c.  25. 7    Qm. 

R.  V.  J.  A,  Harris.    /T.  R.  238 

11.  The  statute  J6  &  17  Car.  2.  c.  8. 
which  says  that  judgment  shall  not  be 
arrested  for  want  of  the  words  vi  et 
armia,  or  contra  pacem,  in  actions  of 
trespass,  only  applies  to  those  cases 
that  appear  on  the  face  of  the  declara- 
tion to  have  been  evidently  intended 
to  be  actions  of  trespass ;  and  not  to  a 
case  where  the  memorandum  is  of 
"  an  action  of  trespass  on  the  case." 

Savignac  v.  Roome.   6  T.  R.  125 

12.  A  sale  of  goods  made  on  a  Sunday, 
which  is  not  made  in  the  exercise  of 
the  ordinary  calling  of  the  vendor, 
or  his  agent,  is  not  void  at  common 
law,  or  by  ihc  stat.  29  Car.  2.  c.  7* 
Drury  v.  Defonfaine.    1  W.  P.  T.  1 3 1 

13.  Where  judgment  is  entered  on  a 
warrant  of  attotney,  though  a  bond 
alsn  is  given,  it  is  not  necessary  under 
8.  Cfe9'  ^y-  ^'C.  1 1,  to  suggest  breaches. 
Austerbury  V.  Morgan,  2\y.V.T.l95 

J4.  The  slat.  8  &  9  ^^.  3.  c.  31.  §  1., 
which  directs  the  f(»rm  to  be  pursued 
in  a  writ  of  partiiion,  applies  only  to 
cases  where  the  tenant  does  not  ap- 
pear.      Dyer  {dem.)  v.  BvUock  Sf  al. 

(ten.)     1  B.  6c  P.  344 

15.  By  Stat.  10  and  II  JF.  3.  c  S.  the 
pro}»ietoTsof  navigaiiou  shares  in  the 
river  Tone,  are  created  a  corporation 
■  with  tertiiin  ft»nds,  directed  to  keep 
8n  account  »»f  iljeir  rerei;  ts  aod  dis- 
bursements, whit  li  shall  every  yoar  bo 
examined,  stated,  corrected  nud  allowed. 
by  the  li.sliop  of  Bath  and  Wells,  ano 
the  justices  of  ihe  peace  lor  ihe  couu 


ty  of  Somerset,  or  any  five  or  more, 
at  their  first  General  Quarter  Sessions 
after  a  certain  day,  at  which  time 
they  are  to  direct  a  distribution  of  the 
surplus  profits,  if  any :  held,  that  the 
Sessions  in  one  year  have  no  autho- 
rity  to  revise  or  correct  any  errors  irt 
the  accounts,  upon  which  a  balance  ^ 
was  struck  and  allowed,  at  the  Sessions 
in  any  preceding  year. 
jR.  V.  Consei'v.ofRiv.  Tone.  8T.R.286 
1 6.  If  manifest  injustice  has  been  done 
by  the  allowance  of  the  accounis  in 
any  former  year,  the  only  remedy  is 
in  Chancery.  8T.R.  291 

17-  An  action  on  the  case  lies  upon  the 
stat.  6  G.  1.  c.  l6.  §  1.  by  the  party 
grieved,  to  recover  damages  against 
the  inhabitants  of  the  adjoining  town- 
ship, for  trees,   coppice,  and  under- 
wood,    unlawfully     apd    feloniously 
burnt   by  persons  unknown ;  though 
the  clause   directs  the  party  grieved 
to  recover  the  damages  in   the  sani^ 
manner  and  form  as  given  by  the  stat. 
13  Ed.  1.  stat.  1.  c.  46*.  "  for  dikes  and 
hedges  overthrown  by  persons  in  the 
night ;"  upon  which  the  usual  course 
of  proceeding   has  been   by  the  writ 
of  noctanta\    Thomhill  v.  Township 
of  Huddersfield.    1 1  E.  R.  349 
18.  The  declaration  in  an  action  on  the 
statute  9  G.  I.e.  22.  §  8.,  to  recover 
damages  against  the  hundred  for  the 
value  of  a  stack  of  corn  nuiliciotisly 
burnt,  alleged  that  notice  of  the  fact 
was  given  within  two  days  to  the  in^ 
habitants  of  the  parish  (instead  of  the 
**  town,  village,  o^ hamlet,*'  which  are 
the  words  of  the  act),  near  the  place, 
&c ;  yet  as  the  law  primA facie  intends 
every  parish  to  be  a  vill,  unless  the 
contrary  be   shewn,  this  allegation  is 
sufficient  after  verdict  to  sustain  judg- 
ment for  the  plaintiff.     But  if  it  had 
been  shewn  at  the  tiial  that  the  parish 
consisted  of  several  viils,  and  that  the 
riotice  had    been  given   to  one  more 
diatant  than  another,  the  defendants 
wotdd  have  been  entitled  to  a  verdict. 
Cook  v.  The  Hundredors  of  Pimliill, 

I2E.R.  173 
19*  A  party  in  a  cause  having  changed 
his  attorney  in  the  progress  of  it,  a 
judge's  order  was  aflerw.inis  obtained 
»by  the  second  attorney  for  the  deli- 
very of  a  bill  signed  i>y  the  first  at- 
torney uucier  the  blatute  2  G.  2.  c.  2J, 
§  23.  which  delivery  was  accordingly 
made  to  the  scrotid  attornev  in  Ihe 
canse :  held  that  this  wa<)  a  sutlicient 
delivery  to  the  party  to  be  charged 
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#Xcrfiaj|il,  within  the  words  and  mean- 
ing of  that  statute,  so  as  to  enable  the 
first  attorney  to  bring  his  action  against 
the  client  for  the  amount  of  such  bill. 
Vinctnt  r.  Slaymaker.    12£.R.d72 

20.  In  March  1802  the  stat.  3  G.  2. 
r.  26*  §  13.  giving  a  penalty  against 
dealers  in  coals  within  the  nielropolis, 
and  ten  miles  round,  for  not  justly 
measuring  coals  sold  by  the  chaldron, 
accordini^  to  the  lawful  bushel  direct- 
ed by  the  statute  12  Ann,  stat.  2.  c.l7* 
§11.  was  a  subsisting  law :  and  held 
that  evidence  of  such  coals  proving 
short  upon  re-measurement  was  ad- 
missible to  prove  the  charge  *  of  their 
not  having  hffenjmtfy  measured.  But 
Qtf.  Whether  the  statute  3  G.  2.  e.  20. 
were  a  subsisting  law  after  Jufy  1802, 
when  the  stat.  26  G.  3.  c,  108.  was 
revived  by  the  stat.  42  0. 3.  e.  89? 

Warren  q.  U  v<  Windle.  3  £.  R.  205 
(And  see  ante  I.  11.) 

SI.  A  dealer  in  coals  by  the  chaldron 
who  sold  to  another  by  the  chaldron  a 
certain  quantity  as  and  far  10  chal- 
drons of  coalst  pool  measure,  wi^out 
justly  measuring  the  same  with  the 
lawful  bushel  of  Qucea  Ann,  is  liable 
to  the  penalty  of  50L  imposed  by  the 
]3th  section  of  the  stat.  3  6. 2.  r.  2$. 
upon  such  defaulters  who  sell  coals  by 
the  chaldron  or  lesser  quantity  without 
ineasuriug  them. 
Parish  q,  t,  v.  Thompson.  2  E.  R*  5^5 

22.  Tlie  stat.  5  G.  2.  c.  20.  which  inflicts 
a  penalty  of  20L  on  persons  piloting 
ships  down  the  Thames,  &<;.  only  ex- 
tends to  vessels  sailing  on  foreign  toy- 
ages,  and  not  to  those  which,  having 
performed  their  voyages^  are  steered 
from,  one  wharf  to  another  on  the 
river,  for  the  purpose  of  unloading  their 
cargoes.       R.  v,  hawibe.    5  T.  R.  76 

$3.  In  a  subsequent  case  the  Court  of 
B.  R.  recognised  this  judgment ;  and 
held  generally,  that  undea  this  statute 
it  is  only  necessary  to  have  a  regular 

S'lot  when  a  vessel  is  sailing  on  the 
homes  tit  the  course  of  her  voyage  in 
or  oui:  up  or  down  the  river. 

R.v.Neale.   8T.R.24I 
24.  JobbinginofNiifiniiiswithin  the  stat, 
7  G.  2.  e.  8.  7  T.  R.  630 

05.  The  plaintiff  being  possessed  of 
3000/.  4  per  cent,  stocky  empowered 
defendant  to  sell  the  same  for  his  own 
benefit:  in  consideration  of  which  da 
fendant  agreed  to  transfer  at  the  next 
opening  3000/,  4  per  cent,  into  the| 

plaintiff's  name :  held  that  this  wa« 


not  a  case  prohibited  by  t  (?.*  2.  e.  S* 
but  that  on  failure  of  the  defendant's 
engagement,  the  plaintiff  might  main* 
tain  an  action  against  him  to  recover 
the  value  of  .that  stock  on  the  day 
appointed  for  the  transfer.    - 

Sanders  r.  Kentish.   8T.R.162: 
and  see  Tate  v,  IVellingg.  3  T,  R.  531 

26f  In  an  action  on  the  stock'jobbing 
act,  7  G.  2.  c.  8.  §  6.  to  recover  da* 
mages  against  one  who  had  refiised  to 
accept  and  pay  fi>r  stock  agreed  to  be 
sold  to  him,  it  is  necessary  to  prove  aa 
actual  transfer  of  the  stock  to  some 
other  person  before  the  action  brought: 
and  proof  alone  of  a  contract  to  sell 
to  such  other  person  before  the  actioa 
brought,  though  followed  up  by  aa 
actual  transfer  afterwards,  is  not  sofii- 
cient  to  maintain  the  action. 

Heckscher  v.  Gregory.  4  £•  R.  607 

27*  It  is  an  offente  within  the  statute 
7  Gi  2.  c.  19.  to  mix  the  vapour  of 
sulphur  and  brimstone  with  hops. 

R.Y.Pack.    6T.R.  374 

28.  Tumbling  is  not  an  entertainment 
of  the  stage  within  the  meaning  of 
statute  10  G  2.  e.  28. 

R.  V.  Handy.  &T.  R.  286 

29<  Ndtber  a  certificate  from  thejudge* 
nor  a  suggestion  on  the  roll,  b  neces- 
sary to  entitle  a  defendant  to  donbte 
costs,  under  11  6.  2.  c.  19.  §  $1. 

Finlay  v.  Seaton.   1  W.  P.  T.  2 1 0 

30.  Exchequer  bills,  purchased  by  tlie 
bank  for  a  good  consideralion,  but 
signed  in  the  name  of  the  auditor  of 
the  Exchequer  by  a  person  not  1^11  j 
authorized,  are  securities,  or  at  least 
effects,  within  the  meaning  of  statute 
15  G.2.  c.  13.  §  12*:  and  if  a  servant 
of  the  bank  embezxie  such  bills,  he 
may  l>e  convicted  of  felony  under  that 
statute.  R.  v.  Aslett.    1  N.  R.  i 

31-  By  the  vagrant  act,  statute  17  G.  2, 
c,  5.,  after  a  rogue  and  vagabond  has 
been  committed  till  the  Sessions,  and 
they  adjudging  him  to  be  a  rogue  and 
vagabond,  order  him  to  be  further  im* 
prisoned  and  kept  to  h:ird  labour  for 
six  montlis,  and  to  be  publicly  whip* 
ped  during  that  time,  and  that  after 
the  expiration  of  his  imprisonqient  he 
shonia  be  sent  and  employed  in  His 
Majesty's  service,  punuant  to  the  stay 
tutes :  held  that  the  whole  forms  one 
sentence,  and  behug  defective  ra  the 
latter  part  for  want  of  adjudicating 
whether  the  Sessions  state  whether  by 
tea  or  land,  the  conviction  shall  be 
quashed  though  the  former  part  be 

valid*      R.Y.Pat€hctt.  d£.R.9a9 
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a.  The  statute  SO  Ge6»  d.  €,  I9.  giving 
the  magistrates  jurisdiction  to  detef'^ 
mine  difierence)  between  musters  and 
servants  in  husbandry,  artificers,  handi* 
craftsmen,  miners,  potters,  &c,  *'  and 
*'  other  labouTfrs,"  employed  for  any 
'  certain  time,  or  in  any  other  manner,'' 

*  respecting  wages  within  certain  sums, 
extends  to  labourers  of  &il  descriptions, 
and  not  merely  in  the  particular  trades 
or  business  there  enumerated!  and 
conseqiienlly  includes  wages  earned 
by  a  labourer,  who  contracted  to  dig 
and  stean  a  Well  lor  cattle,  to  be  paid 
for  by  the  foot,  and  who  employed 
another  to  assist  him  in  the  work. 
Lawthery.Radnor{EarL)  8E.R.lId 

33.  The  statute  ^0  G.  2,  c.  19.§4.  en- 
abliiig  two  magistrates,  "  upon  .ap- 
plication or  .  complaint  made  upon 
oath  by  any  master  against  such  ap- 
prentice" as  is  described  in  the  act, 
touching  any  misdemeanor  in  such 
service,  to  hear  and  determine  the 
same,  and  to  commit  or  discharge  the 
apprentice,  extends  to  a  complaint  in 
writing  preferred  by  the  master,  and 
verified  by  the  oath  of  another  per- 
son.       Ftnleyv.Jowle.  12E.R.  248 

d4.  Statute  31  G.9.  r.  10.  §  30.  (inflict- 
ing a  penalty  of  50/.  on  navy-agents 
taking  more  than  6d*  per  £  for  re- 
ceiving and  payiug  over  wages,  &c*  to 
any  officer^  seaman*  &c.  in  the  royal 
navy,  and  for  all  their  trouble  and 
attendance  therein),  is  not  confined  to 
inferior  ofiicers  Hud  seamen:  and 
therefore  navy  agents  receiving  of  a 
lieutenant  more  than  6d.  per  oB  on 
the  sum  received  and  paid  over  by 
them,  though  not  more  than  thai  rate 
on  the  whole  account  of  debtor  and 
creditor,  including  sums  drawn  for  by 
the  lieutenant  on  the  navy  oiEce*  and 
carried  to  his  account  there  (which  is 
authorized  by  35  G.  3.  c.  94.  making 
special  provision  for  laying  the  wages 
4kc.  of  commissioned  otficers),  are  lia- 
ble to  the  penalty :  and  tlie  latter  act 
is  not  a  repeal  of  the  former  in  this 
particular. 
tVaUh  v.  Toutmin  ^  at.  6  E.  R.  541 

85.  One,  not  a  general  tradier  in  silver 
plate,  who  sells  a  piece  of  plate  in  a 
particular  instance  for  a  price  above 
tbe  value  of  old  silver,  is  not  there- 
fore a  vender  of  plate  within  the  stat. 
31  G.  2.  e.  3^.  §  0'.«  which  enacts  that 
all  persons  using  the  trade  of  selling 
pUte,  &c.  shall  be  dG«med  traders  in, 
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siellers,  or  venders  of  plate,  &c.  and 
shall  take  out  a  licence. 

R.  V.  Buckle.   4  E<  R.  346 

36.  A  sheriff's  officer  is  not  liable  to  the 
penalties  of  32  G.  2,  c.  28.  §  1.  for 
carrying  a.persou  taken  in  execution 
to  prison  within  twenty-four  hours; 
that  clause  ouly  relating  to  persons 
arrested  on  mesne  process. 

Evans  v.  Atkins.    4  T.  R.  555 

37*  By  statute  3  G.  3.  c.  15.  no  person 
claiming  to  vole  at  an  election  of 
members  of  parliament  as  a  freeman 
can  vote  unless  he  has  been  admitted 
to  his  freedom  for  12  months:  this 
extends  to  Imrgessts,  who  vote  at  such 
elections,  as  well  as  freemen. 

Williams  y.  Evans.   8T.Jl.246 

38.  That  branch  of  §  19.  of  statute  IS 
G.  3.  e.  78.  (the  general  highway-act) 
which  directs  that  '*  when  any  high- 
way bath  been  diverted  above  twelve 
mouths,  &c.  if  a  new  highway  hath 
been  liiade  in  lieu  thereof,  and  the  same 
hath  been  acquiesced  iq,  &c.  every 
such  new  highway  .^ihall,  from  thence* 
forth,  be  the  public  highway,"  is  retro- 
spective  only:  and  it  is  not  extended 
by  §  7<  of  34  G.  3.  c.  74.,  incorporat- 
ing all  the  clauses  and  provisions  of 
the  act  13  G.  3. 

JVaite  v.  Smith.    8  T.  |L.  1 33 

Another  part  of  §  19.  of  statute  13 

G.  3.  e.JS.  provides  for  the  diverting 

of  highways  for  the  future.  8T.R.I33 

39.  A  presentment  by  a  magistrate  un- 
der stat.  13  G.  3.  c.  78.  §  24.,  of  a 
nuisance  in  a  highway  must  expressly 
allege  the  ofi^ence  to  be  done  against 
the  form  of  tbe  statute. 

R.  v.  Winter.  1 3  E.  R.  258 
♦0.  Tlie  Stat.  1 3  G.  3.  c.  80.  gives'  a  pe- 
nalty in  case  of  killing  game  on  a  Sun- 
day, and  directs  that  it  shall  be  fortlw 
with  paid  on  conviction,  and  that  in 
case  of  neglect  or  refusal  to  pay,  or 
leive  security  for  tbe  payment  of  it,  the 
justice  shall  by  warrant  under  his  hand 
and  seal,  cause  the  same  to  be  levied 
by  distress  and  sale  of  the  offender's 
goods ;  and  that  it  shall  be  lawful  for 
such  justice  to  order  such  ofl'ender  to , 
be  detained  in  custody,  until  return 
may  conveniently  be  made  to  such 
warrant  of  dirtress,  unless  the  parly 
convicj:ed  shall  give  security  for  his 
appearance,  &c«:  the  Court  of  K.  B. 
held  that  such  order  to  detain  in  cuh« 
tody  until  the  return  of  the  warrant 
of  distress  may  be  by  parol. 
I  Still  v.  Walls  ^  Harris.  7  E.  R.  533 
'  3N 
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41.  The  general  funnpike  act  13G.  f). 
r.  84.  §  13.  having  t>iven.M  penalty, 
t<»  be  rec'  veied  by  inforiiiMti  *n  before 
JMS'ices  of  p»ace,  or  by  action,  for 
using  a  grtat<:r  iiumb^  r  of  bo  se»  than 
!!»  (hereby  <tHnwecl  for  the  draft  •  f 
waggons,  &c.  on  the  road ;  and  tht^ 
19th  section  bavi*  g  provided,  (hat 
if  it  ap{)earoD  oa'h  to  (be  sati*«fac(ion 
of  a!iy  justiri*  of  the  |)eace  or  court 
of  jusiic>%  that  the  carriajre  could  not 
be  drawn  with  the  ordinary  number 
pf  horses,  by  reason  of  de<*p  miovv  or 
ice.  Then  such  ju^^tice  of  peace. or 
co^itt  may  stop  all  procetdings  Itefore 
the>n  res);ectiNe1y  :  the  Court  of  K.  B. 
held  that  sqch  application  for  a  stay 
of  procee(!iugs  must  be  made  to  the 
court  above  io  \Yhich  the  action  was 
Brought,  and  tb^d  the  defence  is  aot 
available  at  nid  pritu, 

Robinson  v.  Pocock.    1 1  E.  R.  484 

42.  The  slaUite  17  G.  3.  e,  42.,  which 
requires  bricks  for  sale  to  be  of  cer- 
ta  u  dimensions,  and  gives  a  penalty 
for  ihe  breach  of  tbat  regulation,  being 
passed  to  protect  the  buyer  against  the 
fraud  of  Ihe  seller,  if  bricks  be  sold 
and  delivered  under  the  statutable 
si^e,  unknown  to  the  buyer,  the  seller 
cannot  recover  the  value  of  tliein. 

Law  V.  Hodgson,    1 1  E.  R.  3(>0 

43.  By  statute  19  G.  3-  c.  7+*.  the  clerk 
^of  assise  on  each  circuit,  is  entitled' 

to  receive  a  rerlaiii  fee  for  every  j>er- 

^  sxiii  convicted  of  a  transportable  of- 
fence (except  petty  larceay),  and 
scDtcnced  to  transportation,  bard  la- 
Ibour,.  or  confinement  in  the  house  of 
correction  ;  and  for  persons  capitailv 
cnnvieted,  who  afterwards  have  re 
c<*ivt  d  (he  king's  pardon  on  cofnHtion 
mi  be  in  2;  transported  or  imprisoned* 

Ffeeiwcod  v.  Ftnch.  '2  H .  B.  220 
€>u  ihe  Norfolk  circuit,  that  fee  is  one 
gu>nea»  2  H.  6. 220 

4Mk  A  commitment  in  execution  of  a 
vn^itc  and  vagabond  under  statute  28 
fs^  3.  c.  S8.  should  state  that  the  de- 
feudnnt  w:is  apprehended  witli  the  iiii- 
ptrarierits  of  houbc-breaking  upoi>  Uibl 
mi  ike  time  of  such  appreJunsion^  &c, 
R.Y.  Brown.   8  T.  11. 2() 

45.  A(i  excise-otiicer  seizing  aa^p  in  the 

evecution  of  bis  office  at  auy  distance 

Jrom  the  sea,  is  withui  the  protection 

of  24  G.  3.  Stat.  2*  r.  47.  §  l5. 

R»  V.  Brady  SfaL  (in  Gan.  Ftau.) 

1  B.  &  P.  157 

"4R  ?^ntHiug  but  a  power  of  attorney  or 
fttb»  couip!yix^  vtitli  An  proTi:iioDS  of 


stats.  29  O.  S.  e.  63 :  32  G.  3.  f .  34. 
will  warrant  the  |)ayment  to  ^ird 
|ierson«,  of  money  due  from  the  pub* 
lie  to  sailors  and  ipiarines. 

Smble.   1B.&P.  161 

47.  The  lime  for  ships  engaged  iu  the 
southern  whale-fishery  to  be  out  on 
their  voyage,  in  order  to  gain  their 
premiums  under  stai.  2S  G.  3.  c.  20., 
is  fourteen  lunar  months  from  the 
time  of  their  clearing  out,  without  re* 
gard  to  the  time  of  their  ^olual  sailing. 

Lacon  v.  Hooper,  6  T.  R.  224 

48.  It  ift  an  oftence  within  (he  statute  28 
G.  3.  e.  38.  §  31.  to  press  together 
yam  made  of  w(k>1  ;  and  a  declaratioii 
or  iafortnatioii  on  this  act  need  not 
aver  that  it  was  iu  sttoh  a  state  as  ndght 
be  reduced  to  and  used  as  wool  again, 

Dyerv.Hainsioarti.  3T.R.61I 
49*  Semble,  such  averment  is  only  neces- 
sary in  the  case  of  a  prosecution  for 
"  pretended  numufactures.'^ 

3T.R.€ll 

50.  No  hawker  fan  expose  goods  to  sale 
in  any  part  of  a  market-town  but  the 
public  marke^place,  by  stat.  29  G.  3. 
c.  26.  §  16.  17. 

R,  V.  Redfeame.   4  T.  R,  273 

51.  It  seems  that  no  society  is  within 
the  intent  and  meaning  of  the  friendly 
society  act.  33  G.  3.  c.  ^4.  so  as  to 
require  (he  justices  in  sessions  to  aRow 
and  confirm  their  rules,  drc.  in  the 
manner  therein  provided  for,  if  it  a|>- 
(tear  that  the  eeneral  olfjecfs  f»f  sneir 
society  are  oof  confined  Un  the  cimri' 
table  relief  and  mafntepanev  of  its 
old,  sick,  tfad  infim  members,  their 
widows,  and  childreiiw         R,  v.  Siaf- 

fordMre(Jm»fkef.}  12E.,R.280 

52.  The  statute  94  O.  5.  e.  b'8.  §  IS. 
giving  a  sommafy  eotmction  agmist 
amy  masfer  of  a  ves9el,  who,  haWng 
received  the  certificate  of  its  regf^ter, 
sliall  wilfully  detain  and  refuse  to  d  li" 
ver  up  the  same  to  the  proper  officers 
empowred  to  make  registry,  fire,  on 
the  requisition  of  the  nwncr  or  major 
part  owners,  will  not  aiilhorize  the 
conviction  of  a  master  who  did*  not 
comf<1y  with  (he  requisition  of  the  sole 
aamer  to  deliver  up  such  certificate 
to  hmi,  though  expressed  to  lio  for  the 
purpose  ^f  providing  the  necessary 
indorsement  to  be  made  on  it  at  the, 
custom-house  upon  (he  transfer  of  the 
rfiip.  R.y.  Pixley.  13  E.  K.91 

53.  The  condition  of  a  lK)Dd  after  re- 
CTthig  the  grant  of  an  annuity  by  the 
Prince  of  H'ff/es  to  JT.  C,  ao  ^stdgu* 
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Hirnt  ct  the  sanie  to  the  obligee  wilh 
the  assent  of  the  Prince,  and  an  agree- 
ment that  the  obligor  should  gi<re  his 
bond  as  an  additional  security,  was 
declared  to  be,  that  if  the  Pr  nee  or. 
his  treasuKer,  or  any  persoipi  for  him 
should  j>ay  the  annuity  quhrterly  to 
the  obligee,  the  bond  should  be  void. 
Held,  that  upon  failure  of  payment 
'  the  obligee  was  entitled  to  sue  the 
obligor,  without  having  first  presented 
a  particular  of  his  demand  to  the 
Prince's  treasureri  pursuant  to  35  G. 
3.  c.  125.  §  7.  Sparket  v.  O' Kelly. 
2  N.  R.  421 :  and  (y Kelly  v.  Sparkes 
(in  ar&r.)    10  £.  R.  369 

54.  The  unlawful  adminbtering*  by  any 
aiisociated  body  of  men,  of  an  oath 
to  any  person,  purporting  to  bind  him 
not  to  reveal  or  discover  such  unlaw- 
ful combination  or  conspiracy,  nor  any 
illegal  act  done  by  them,  &c.4s  felony 
within  the  statute  3?  G.  3.  c  123., 
though  the  object  of  such  association 
were  a  conspiracy  to  rai^te  wages  and 

'  make  regulations  in  a  certain  trade, 
and  not  to  stir  up  mutiny  or  sedition. 
R.v.  G.  Marks,    3  E.  R.  157 

55.  The  local  act  3.Q  G.  3.  c.  69.  §  137. 
giving  to  West  India  ships,  yvhich  liiive 
discharged  their  homeward  bound 
cargoes  in  the  docks  of  the  West 
India  Company,  "  the  use  of  th^ 
light  dock  for  a  time  not  exceeding 
six  months  from  the  time  of  unload - 
hig,"  on  payment  of  the  tonnuge  dnty 
of  6«.  8df.,  payable  on  tire  entrance  of 
snch  ships  into  the  import  dock,  doe^ 
not  entitle  the  owners  to  ship  stores 
intended  for  the  use  of  such  ships  as 
pnrt  of  their  outfit, over  the  wharves 
of  the  light  dock,  %vithout  pHymcnt  of 
wharfage  and  porterage,  as  in  case  oi' 
other  goods  shipped  by  way  of  mer*" 
chandize  on  the  outward  hound  voy- 
age :  aliter,  as  to  necessaries  intended 
for  the  immediate  use  of  SM<*h  slii|»s 
while  lying  in  the  dock  during  th* 
time  allowed  by  the  act. 

Blackett V.Smith.    ilE.R.533 

56.  One  convicted  upon  the  stat  9  and 
10  W.  3.  c.  41.  §  2.  of  having  unlaw- 
fully in  his  possession,  or  concealing, 
the  king's  s  naval  stores,  cannot  since 
the  star.  39  &  40  Geo.  3.  c.  S9.  §  2. 
be  sentenced  to  hard  labour. 


li,  y.Bndges.   S  E.  R.  5 


57.  The  pawnbrokers'  act  39  &  40  G.  3. 
c.  90,  having  enacted  that  fhey  shall 
and  may  lake,  by  way  of  protit,  u 
certain  rate   of  iulcrcd*..  ou  pledges, 


and  no  more;  the  taking 'of  more  is 
an  offence  within  the  uct,  cosrnizuhle 
by  a  justice  of  peace  on  summary  in- 
formation within  the  '26ih  section ; 
which,  (after  providing  specific  )-e- 
nalties  for  specific  offeuceii)  says  that 
"  for  every  other  ^tlence  against  this 
'  act,  where  no  forfeiture  or  penalty 
is  provided  or  imposed  ou  any  par- 
ticnlar  or  specific  offence  aj^ainst  any 
part  of  this  pct,"  the  pawnbroker 
offending  against  this  act  shall  forfeit 
not  lies  than  405.  nor  mor«  e  thun  1 0/. 
in  the  discretion  of  tlie. justice. 

R.  V.  Beard.   1 2  E.  R.  t>73 

58.  The  Stat.  42  G.  3.  c.  38.  forbids  corn 
making  into  malt  to  be  wetted,  while 
it  is  a- floor,  before  12  days  from  the 
time  when  it  is  emptied  out  of  the 
cistern.  The  stat.  46  G.  3.  c,  139; 
§  1.  repeals  that  provision  generally, 
and  enacts  ( §  3.)  that  the  corn  in 
that  state  shall  not  be  wetted  till  nine 
days,  &c.  after  the  1st  of  ^tig*.  ]80(i. 
I'hen  §  14.  enacts  that  this  act  shall 
commence  and  take  effect,  as  to  all 
matters  whereof  no  special  com-* 
menrenient  is  thereby  provided,  from 
the  1st  of  August,  IS06,  and  shall 
continue  in  Ktrce  till  the  25lh  of 
Marcht  I8O7.  Held  that  incorpo* 
rating  the  Ulh  with  the  1st  section, 
this  law  only  operated  as  a  repeal  of 
the  former  one  during  the  time  limited 
in  the  14th  section;  after  which  the 
first  resumed  its  operation  durin*;  the 
interval  between  the  25th  of  March, 
I8O7,  and  a  subsequent  act  reviving 
and  contiiming  the  46*  G.  3. 

R.V.Rogers.    10  E.R.  5^9 

59*  Members  of  volunteer  corps  en- 
rolled under  stat.  42  G.  3.  c.  66.  are 
entitled  to  resign  on  due  notification 
of  their  intention  {  not  being  restrained 
by  the  rules  of  the  corps,  or  its  coji- 
ditious  of  service ;  and  this  liberty  is 
not  taken  away  by  ^lat.  43  G.  3.  c.96, 
which  distinguishes  between  volunteer 
corps,  and  volunteers  umler  that  act, 
serving  in  lien  of  the  compulsory  Ic^y. 
And  the  stat.  43  G.  3.  r.  12 1 .  atlachis 
only  on  corps  of  volunteers  at  the  time 
of  an  actual  invasion,  and  has  no 
retrospcrtive  o))eration  -on  persons 
having  pre^  ion  sly  resigned. 

R.  v.  Dowlei/.  4  E.  R.  51 2 
6*0.  A  captain  in  the  miTitia  receivin«e  his 
pay  and  contingent  allowances,  hefore 
his  <pialificanon  whs  properly  aUthen-  ' 
ticated,  is  not  executing  any  ponter 
directed  by  the    niiliiia    act  of    the 

3  N  2 
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4^  Q,  S.  e.  go.  to  be  executed  by  cap- 
tains, so  as  to  bring  him  within  the 
penally  of  the  14tli  cliiuae;  the  re- 
ceipt of  such  pay  and  allegiances  not 
being  provided  for  by  that  statute, 
even  if  any  other  than  9cts  of  military 
di:icipline  were  intended  to  be  so  pro- 
hibited, 
Robinsak  v.  Gai-thetcaite.  9  £•  R-  $96 

6l.  The  htatutf  42  O.  3.  c.  9C.  §  6'l.. 
cnablf  s  a  magistrate  to  make  an  order 
for  payment  of  servants'  wages  in  ccr- 
'tain  cases ^  and  directs  that  in  case  of 
refusal  or  non-payment  of  any  sum  so 
ordered  for  2 1  days  after  such  deter- 
mination! he  may  issue  his  warrant  of 
distress;  but  it  gives  an  appeiU  to  tiie 
Sessions;  held,  that  21  days  having 
elapsed,  bet  ween  the  making  of  such 
order  before  tlie  appeal,  and  also  21 
dfiys  after  such  appeal  dismissed  before 
the  warrant  of  distress  issued,  the  ma- 
gistrate was  warranted  in  issuing  such 
order  of  distress  without  proof  of  any 
deinand  subsequent  to  the  appeal. 

Woottan  V.  Harvey.   6  £.  R.  75 

t%  tJnder  the  militia  acts  42  G.  3.  c.  90  : 
and  47  G.  S.  r.  7  <  •»  if  a  person  ballot- 
ted  is  found  at  the  time  of  enrollment 
to  be  unqualitied  for  the  service,  and 
another  is  ballotted  in  his  place  out 
of  the  same  list :  this  is  a  continu- 
ance of  the  same  ballot,  and  is  a  legal 
)>allot. 

Mleyv.llayi^al.    2W.P.T.214 

63.  By  the  post  horse  duty  act  of  llie 

.  44  G.  3.  e.  98.  schedule  B.,  if  the 
hiring  be  by  the  day,  and  the  distapre 
be  ascertained  ;  as  where  the  hiring  is 
to  go  from  one  certain  place  to  an- 
otbef;  the  duty  is  payable  by  the 
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mtlet  if  the  distance  be  not  ascer^ 
tained,  it  is  then  payable  by  the  day  a 
and  the  po8t*master  letting  the  horses^ 
and  not  accounting  far  the  duty  ac« 
cordidgly  in  the  stampK>ffice  weekly 
account,  is  liable  to  a  penallv  of  \Oh 
Sergeaunt  v.  H'hite.  1 1  £.  R.  530 
64,  If  a  creditor  has  both  prove<l  his 
debt  under  a  commission  of  bankrupt, 
and  commenced  an  action  agaiust  the 
bankrupt  before  the  passing  of  the 
8Ut.,49G.  3.  c.  12).  §  14.,  that  act 
does  not  compel  hiui  to  relinquish 
bis  action*    Atherstone  v.  HuddiesUm^ 

2W.P.T.  ISl 
STREET. 

A  waggoner,  occupying  one  side  of  m 
public  street  in  a  city,  before  his  ware* 
houses,  in  loadii:g  and  unloading  his 
waggons  for  several  hours  at  a  time« 
both  day  and  night,  and  having  one 
waggon  at  least  usually  standing  be* 
fore  his  warehouses,  so  that  no  carriage 
could  pass  on  that  side  of  the  street^ 
and  sometimes  even  foot  passengers 
were  incommoded,  by  cumbrons  goods 
lying  on  the  ground  ready  for  loading* 
is  indictable  for  a  puhlic  nuisance; 
though  there  were  room  for  two  car- 
riages to  pass  on  the  opposite  side  of 
the  street.      i?.v.  Russell  6  E,  R.  42? 

SURETY. 

1.  A  contract  cannot  be  carried  lieyond 
the  strict  letter  of  it,  as  against  a 
surety.  2  T.  R.  3(S0 

2.  Upon  a  contract  to  guarantee  a  bill 
for  a  given  sum,  th^  guarantee  would 
not  be  liable  to  that  extent  on  a  bill 
given  for  a  larger  sum.         Philips  v, 

Astlwo^ai.  2W.J*.T.S06 


TAXES.  , 

i.  A  house  withiu  the  limits  of  an  hos* 

pital,  appropriated  to  an  officer  of  the 

hospital  for  the    time   being,  i^  not 

assessable  to  the  land-tax.  Uarrtsonv, 

BtUcock  Sf  aL  H,  28  G.  3.   1  H.  B.  68 

t*  Houses  built  on  land  embanked  from 
the  Thcfnes  in  pursuant  of  stat  7  G.  3. 
c.  37.  which  vests  those  lands  in  the 
owners,  free  from  taxes,  are  not  liable 
to  be  assessed  to  the  general  land-tax 
imposed  by  'I'J  G.  3.,  though  ibe  latter 
as  conceived  in  general  terms,  and  is 
fuj^sfc^ueot  in  point  of  time  to  t)ie  apt 


creating  the  exemption.  The  land-* 
tax  acts,  though  in  form  annual,  being 
considered,  in  fact,  as  |>ermanent.    ' 

WiiUamsy.Pritchard.   4T.R2 
(See  8  T.  R.  473.) 

3.  Nor  are  they  liable  to  be  assessed  to 
the  rates  for  paving,  St^,  of  London^ 
made  under  stat.  1 1  G,  3.  <r.  29. 

Eddingtonv.B&lman.  4T.  R.4 

4.  But  occupiers  of  such  bouses  are  not 
exempted  frpm  the  payment  of  tb^ 
house  and  window  duties  imposed  bj 
statute  38  G.  3.  c.  49. 

PenhardyfHeyuHHfi.  6T.R.46I 
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5,  Tile  owner  of  stables  in  Marybane, 
which  were  rented  by  the  colonel  of 
a  troop  of  horse,  for  the  u^^e  of  the 
troop  (hy  the  authority  of  the  king), 
is  ViAhle  lo  be  asiiessed  for  thr in  to  the 
rates  made  under  stat,  10  G.  3.  c.  23. 
fur  pavinjg;,  &c.  Marybcne  paTi>h. 

Eckersall  v.  Btigga.    4  T.  R.  6" 

6.  The  Masters  m  Chancery  are  not  rate- 
able to  occupiers  of  their  respe^tixe 
a^iartmentg  in  Southampton  Buildingn 
under  the  paving  act,  1 1  G.  3.  c.  22. 

Holford  V.  Coptlmd.  3  B.  &  P.  1 29 

7*  The  letting  of  a  horse  to  hire  for  the 
purpose  of  going  upon  business  fiom 
one  town  to  another  and.  back  again 
in  the  compass  of  a  day's  journey,  is 
n'oi  a  letting  to  hire  for  the  purpose  of 
'  travelling  post  within  statute  25  G.  3. 
c.  51,       R.\.  A.  Tooley.  3  T.  R.  69 

8.  The  words  "  tra%'eiling  post "  in  that 
act  are  to  be  construed  according  to 
the  popular  acceptation  of  them. 

3  T.  R.  69 
9*  A  ))ersoi|  who  lets  an  horse  to   hire 
to  carry  a  private  express,   roust  take 
out  a  licence  under  that  statute. 

R.  V.  J,  Wtbher.    3  T.  R.  72 

10.  SecuA  in  the  case  of  a  ptt6/ic  exf)resb. 

R,  V.J.Cooke.    3T.R.  519 

11.  By  Stat.  44  G.  3.  c.  98.  schedule  B  , 
the  dutv,  which  before  was  laid  oii 
horses  let  to  hire  for  travelling  post 
by  the  mile  or  stage,  is  tliere  laid  on 
horses  let  to  hire  to  travel  by  the  mile 
or  stage:  and  persons  licensed  by 
schedule  A.  of  that  act  to  let  horses 
lo  hire  to  travel  post ^  by  the  mile  or 
stage,  n}u«t  account  for  the  duty  ac- 
cording to  schedule  B.  on  such  let 
tings  to  hiri*  as  are  therein  mentioned. 
But,  qiffvrc,  as  to  letttngs  to  hire/o?* 
tJie  day  to  go  to  certain  places  and 
back  a:cain. 

Wffsfmdw.Todd.    8E.R.  580 

12.  In  an  action  for  penalties  brcught  by 
the  farmer  of  the  post-horse  t;ix,  on 
Stat.  27  O.  9.  c.  20.  (whereby  tlie  du- 
ties on  post-horses  leviable  under  25 
G.K  3.  c.  51.  were  transferred  from 
the  king  to  the  farmers  of  the  tax) 
the  ofTenre  may  he  laid  to  have  been 
committed  with  intent  to  defraud  the 

Jarmer,  and  not  his  majesty. 
Redfordq.t.v.M'^Jniosh.  3T.R.632 

13.  If  the  offence  charged  be  the  letting 
and  not  accounting  for  divers,  to  wit^ 
eight  horses,  proof  that  defendant  let 
and  did  not  account  tor  Jive  will  sup- 

.   poit  the  4eciaration.  3  T.  R.  632 


14.  Tlie  statute  requires  that  the  account 
shall  contain  the  number  of  horses  and 
miles,  and  the  names  of  the  drirers, 
but  no  |)enalty  is  inflicted  for  not  in- 
serting the  amount  of  the  duties  received 
by  the  post-master:  therefore  if  the 
declaration  only  charge  that  the  de« 
fendant  made  false  accounts,  tn  wif, 
by  not  insti^ting  the  amount  of  duties 
received,  judgment^ may  be  arrested 
after  verdict  for  the  plaintiflT. 

3  T.  R.  ff32 

15.  Semb.  it  would  not  have  been  suffi- 
cient to  state  generally  that  the  defend* 
ant  had  been  guilty  of  delivering  a 
false  account,  without  specifying  in 
what  particular.  3  T.  R.  632 

1 6.  In  such  an  action  it  is  not  necessary 
for  the  plaintiff  to  give  in  evidence  his 
appointment  by  the  lords  of  the  trea- 
sury or  thecommisMoners  of  the  stamp 
duties  authorized  by  them  ;  proof  that 
the  defendant  has  accounted  with  him 
as  farmer  for  the  duties  is  sufficient. 

3  T.  R.  632 

17.  In  an  action  against  such  farmer  for 
a  neglect  of  duty,  it  is  necessary  to 
aver  that  he  is  the  farmer  appointed 
under  and  by  virtue  of  that  act ;  al-  , 
letting  that  he  is  the  collector  of  the 
rates  and  duties  recited  in  that  act» 
is  not  sutlicient. 

Short  y.  Pi^en.    6  T.  R.  l6s 

18.  A  person  canuot  be  convicted  of  a 
penalty  under  25  G.  3.  c.  47.  for  not 
delivering  to  the  assessors  a  list  of  his 
h'^rses  liable  to  the  duty,  &c.  "  until 

>  after  the  expiration  of  fourteen  days 
from  the  time  (»f  giving  notice  by  the 
assessors,  and  until  a  demand  made 
by  the  asse-^sors." 

R.v.Benwell.    6T.  R.  75 

19.  The  owner  of  a  cart  who  docs  not 
reside  within  the  bills  of  mortal ily, 
or  within  five  miles  of  Temple-Bar^ 
need  not  enter  his  name  and  place  of 
abode  with  the  commissioners  of  hack- 
ney coaches  (under  stat.  24  G.  3.  St.  2* 
c.  27-  §  8.)  or  have  his  name  or  any 
number  upon  the  cart,  though  it  be 
driven  within  those  limits. 

R.\.Pomn.   4T.R.  572 

20.  An  appeal  against  a  conviction  on 
stat.  24  G.  3.  stat.  S.  c.  31.  for  not 
entering  horses,  &c.  musi  be  to  the 
quarter  sessions  next  after  the  convic* 
Hon,  ami  not  after  the  execution. 

Prossers.Iiydt.    lT.R.414 

21.  If  a  coBStublewick  consist  of  several 
hamlets,  and  two  collectors  of  the 
duties  on  hous^s^  \c.  are  appointed 
for  vach  hamlet,  and  the  colkotor  or 
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Collectors  of  any  one  hamlet  fail  in 
duly  paying  over  I  he  money  collected, 
the  particular  hamlet  only  where  the 
collector  or  collectors  have  failed,  is 
liable  lo  a  re-assesNni**iit  under  90  G.9. 
£.  d.|  and  not  the  whole  constahlt^wic  k. 
jBflrr*  ▼.  Dijf%.   N.  11.  2Sl 

TENANT  IN  COMMON. 

A  demand  of  possession  by  one  tenant 

in    common,  atid   a   rffuiial    by   the 

other,    5tati'  c:    that   he  ctcifned  the 

^hole,  is  evidence  of  nn  actual  ouster 

^  of  bU  C(Hfiip»nioD.       l}:>e  d.  HeUin^s 

Sf  Ux.  V.  Bird.    1 1  E.R,  49 

TENANT  IN  TAIL. 

I.  A  ror%^vanre  bv  !(n«int  iti  tail  b\ 
leaxe  and  release,  neiiier  b  tr^  the  issi*e 
ill  taili  n<'r  works  a  discortnuance : 
but  it  pusses  a  ba^e  f^e^  vniditbif  by 
thr  i«8ue  in  tail  by  enttv. 
.     Doe  d.  NrrUiiv.  Rirrrs.    7T.  R.  97^ 

S.  A.  and  6.  beinjt  ten.Mits  iu  tad  under 
a  de>is«,  A.  coo VI  y  Im  moiety  to  B 
in  fee,  by  lease  and  release,  with  a 
covenant^to  levv  a  fine;  thi«  creates  a 
base  fee  in  B»^  which  estate  vn\s  aAer- 
wards  confirmed  by  the  fine,  thtiu^h 
that  was  not  levied  till  after  the 
(haih  of  I  he  releasee. 
Dced,Gregorify.  IVhicheio.  8T.R.2t  1 

d.  Tenant  in  tail  by  lease  and  releafo, 
previous  lo  her  marriage  conveyed  to 
trustees  to  the  use  of  lierself  till  the 
marriage,  then  to  the  hu^haud  for  life, 
then  to  herself  for  life,  then  to  the  fir^ 
and  oilier  sons  of  ihe  marriage,  ^r. ; 
tenant  in  tail  died  before  the  husband, 
Iravingason:  held  that  the  husband 
was  not  entitled  t<5  a  life-estate  eitlier 
under  the  sestlemenl,  or  bv  the  curt«  sv. 

7  T.R.2/6. 
TENDER. 

1.  A  tender  of  bank  notes  is  good,  uii* 
iess  specially  objected  to  on  that  ac- 
count at  the  time. 

IVnght  V.  Read.  3T.R.  554 
[See  statutes" 37  G.  3.  r.  45. 91. ;  and 
38  G.  3. r.  I.;  and  Affidavit  1] 
9.  Bank  iiot«s  are  not  nuide  a  legal. ten- 
der by  the  37  6.  3.  c.  45. 

Grigbi^  V.  Oakes.  2  B.  &  P.  5^6 
9«  Wlieie  defendant  came  into  possession 
ct  goods  wior^fully,  no  lender  is  ne- 
Cc'sary  of  fnicht,  &c.  paid  by  him 
in  ortier  to  enable  plaintiff  to  maintain 
Us  netion. 

tjmpriete  V.  Pashy.   ^T.  R.  485 

4*  If  A^  B.,  Hiid  C.  have  a  joint  de- 

ttiar.d»  and  C\  has  a  seiwrate  demand 

on  Z>.t  and  D»  offers  A,  to  pay  him 

' Wli  tiM  d«bt«i  ifrbicli  A.  r«fuiM  witli- 


TEKDtR. 

out  rbjerttnjsr  to  the  form  of  th«»  tei^ 
der,  oil  aeroupt  of  his  being  entitled 
only  to  the  joint  demand  i  D.  may 
plead  this  tender  in  bar  of  an  action 
on  the  joint  demand,  and  should  stale 
it  as  a  lender  t^  A.t  B.,  and  C 

Donsrlasy.  Patrick.  3T.R.68S 

5.  To  iiiaXe  a  le^ral  tender,  there  must 
either  be  an  actual  offer  of  Ihe  money 
produced^  or  the  production  of  it 
must  be  dispensed  wiih  by  the  express 
declaration  or  equivalent  act  of  tl>e 
criditor:  Therefore,  where  the  de- 
ft ndant,  on  departinj;  from  home,  left 
10/.  Mith  his  cleik  fur  the  plaintiff*; 
of  w1:ich  the  clerk  informed  the  plain* 
tiff  wLeu  he  called  and  denumided  a 
larger  sum ;  and  the  plaintiff'  said  be 
would  not  receive  the  10/.,  nor  any 
Ibing  less  than  his  whole  demand ; 
but  the  clerk  did  noi  ffffh*  the  10/. : 
this  wa\held  to  be  no  tender, 

ThcmoBv.Et&ns.   10E.R.  101 

S,  A  d<  f  ndant  cannot  plead  uan^tsump^ 
sit  as  to  the  whole,  and  a  tender  as  to 
part.  Mf.eleiianv.Howard.  4TM.\9^ 

7.  A  defendant  in  an  action  oil  a  bond 
cannot  plead  non  est/actmmt  and  a  ten* 
der  as  to  part. 

Jenkhu  v.  Edwards.  5  T.  R.  97 

8.  It  is  m>  an.<iwer  to  a  plea  of  lemler 
before  the  exhibiunvi.f  the  plaintiffs 
bill,  that  the  plaintiff  had,  before  sacb 
tender,  retained  an  attorney  and  in- 
structed  him  to  sue  outKiatitut  against 
the  defendant,  and  I  hat  the  attorney 
had  acrordtngty  aftplied,  before  the 
tender,  fur  such  writ,  which  was  after- 
wards sued  out. 

Brigsrs  V.  Cidterfy.  8  T.  R.  (fcp 
9*  A  plea  of  lender  ajier  the  day  of 
payment  of  a  bill  of  exchange,  and 
before  action  brought,  is  not  good; 
though  the  deft-iuiant  aver  that  be 
was  always  ready  to  to  pay  from  the 
.  time  f>f  the  tendi^r,  and  that  the  suns 
tendered  was  the  trhoU  montp  then 
due,  owlnp,  or  payable  to  the  plain- 
tiff* in  respect  of  the  bill,  with  in- 
terest, from  Ihe  time  of  the  defaulf» 
for  the  damages  sustained  by  the  plain- 
tiff, fitime  V.  Pepioe.  8  E.  R^l  6 8 
to.  If  a  writ  be  returnable  in  the  first 
return  of  the  term,  and  the  defendant 
give  notice  that  the  debt  and  costs 
will  be  paid  before  the  appearance 
day,  and  acconiingly  tender  the  debt 
and  costs  of  the  writ  before  that  day« 
the  plai'ntiff  is  not  entitled  lo  the  costs 
of  a  declaration,  delivered  de  bene 
es$e%  Pai'tingtony  One,  S^e.  v. 

miiiams.   2 U.K. 99^ 


TENDER. 

II.  Stat.  13  G.  3.  (?.  78.  §27.  29.  autbo- 
miug  sun'eyors  of  highways   fo  <Hke 

.  0ti(l  carry  luatcriats  for  repair  of  high- 
ways, nmkm*!  satLsfitcUoii  for  daniu^e 
d^ue  to  the  land  by  carrying  away  the 
same,  to  be  ascertuiiied  in  cajie  of 
dispute  by  order  of  Justices;  aniH 
providing  that  tie  damages  shall  bf 
recovered  for  any  trespass,  if  tender 
or  payment  into  court  of  amends  be 
made  by  defen  Jaot ;  Uie  court  of  K.  B. 
held  that  wliere  surveyors  had  made  a 
.pew  way  to  carry  materials,  and  after 
action  brought  had  paid  money  into 
court  as  amends,  the  sufficiency  of 
auch  amends  could  not  be  questioned 
Mttisipritia;  but  ought  to  have  been 

.   ascertained  by  justices  of  peace. 
Bojifield  V.  Potier  ^  aL  13E.R.200 

I  ft.  But  if  such  new  wav  were  made 
wantonly  er  unnecessarily,  it  seems 
that  the  plaintiff  could  not  be  concluded 
by  such  amauds  tendered  or  paid 
iiiio  court.  i3£.  it.  20O 
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TIME,  (JJOMPUTATION   OF. 

).  Where  computation  of  time  is  to  be 
made  from  an  act  done,  the  day  on 
which  the  act  is  done  is  to  be  included 
in  the  reckoning. 

Casth  v.  Bnrdltt.  3  T.  R.  62^ 

S.  Therefore,  wlien  llie  law  requires  that 
a  month's  notice  of  an  actio: i  be  <;iven. 
the  month  begins  with  the  day  on 
which  the  notice  is  served.  3  T.  R.  623 

3.  And  where  the  statute  2t  Jac.  1. 
c.  19,  §  2.  enacts  that  a  trader,  lyin» 
in  prison  two  mojnlhs  (i.  e.  lunar 
months)  af|er  an  arrest  for  debt  yhati 
be  adjudged  a  bankrupt^  ibat  includes 
the  day  of  Ihearnest. 
Glassiugton  v.  Rawlint,  3  E.  R.  407 

4«  When  the  word  month  is  used  in  a 
statute,  wtthoul  tlie  addition  oicahn- 
dar,ot  any  other  words  to  shew  thai 
the  legislature  intended  calendar^  it  is 

.  understood  ,to  mean  a  luuar  month. 

Lawn  v.  Hooptr.  6  T.  R.  224 

TITHES. 

].  In  debt  on  statute  2  &3  Ed,  6.  c  1 3. 
for  not  setting  otit  tithes,  where  the  de- 
claration stated  that  they  were,  within 
forty  years  next  before  the  statute,  of 
right  yklded  and  payable  and  yielded 


2.  But  whore  the  declaration  only  stated 
tliat  tiiie  trad  be<'n  yielded  and  paid 
forty  yeii.s  bef>re  llje  statute,  and 
there  wa,H  um  e-ideore  of  it**  I'ver  bav- 
in;^ bi^en  puid  at  alt;  iield  that  tlie 
ptalntitf  coiilti  n'»t  re<;over.  Lord 
Mansfield  y.Clerke  M.  9  G.  3.  C.  B. 

d  T.  R  26U  26*,  n. 

3.  Eud<*nrp,  that  ttie  pHri-h^oners  h.ivc 
treated  with  ilie  proprii*tor  for  a  conn 
po^itum,  is  not  alone,  su^i  ieni  to  esta- 
blish his  p.>s$c!^si  in  of  the  tithrs;  in  an 
action  Oil  tiie  statute.     1  B.  U  V.  458 

4.  Proof  that  the  rector  of  A,  had  tieco 
in  constant  rccc  pt  of  tithes  for  up- 
wards of  30  )ears  arising  in  another 
parish  is  evlitence  of  hi^  tight  thereto, 
against  a  stranc^er. 

Barnes  v.  Messmg^r.  13  E.  R.251 
5u  By  a  grant  of  all  tithes  arising  out 
of,  or  in  respect  of  forma,  lands,  &c, 
tlie  tithes  arising  out  of,  and  in  rcs;)ect 
of  rights  of  ciimmon  appurtenant  to 
surh  farms  or  lands  will  pass. 
Ltn-d  Givydirv.  Foahes.  7  T.  R.  ff4l 

6.  Hops  are  by  law  tithable  after  they 
are  gathered  from  the  bind ;  and  a 
custom  to  set  out  the  tithes  by  the 
tenth  row,  or  by  the  tenth  hill,  where 
the  rows  are  uueqiinl,  leaving  the  bind9 
uncut,  and  the  poles  standing,  cannot 
supported.  Knights. Hal sey.  7T.R.S6 
[Affirmed  in  Dom,  Proc.  19  June, 
1 800,  2  B.  &  P.  1 72,  ParL  Ca.  8vo. 
vol.  8.  App.] 

7.  At  common  law  grass  is  titheable  In 
grass  corks,  after  iixving  b^'cn  tedded 
io  the  process  of  ni.!ki:.g  it  into  hay. 

Newman  v.  Morgan.  10  E.  R.  5 
Tiie  common  law  mode  of  tithing 


always  been  remembered  to  be  in  pas- 
ture, and  had  never  within  living  me- 
mory paid  any  tithe,  is  not  sudicicnt  to 
defeat  the  action. 

MUchell  V.  IValkpr.  $  T.  R.SCO 


8, 


hay  iii  in  the  cocks  imo  which  the 
grasH  is  first  C)llecti'd  after  cutting  and 
tedding ;  Although  the  pitrson  cannot 
conveniently  make  hia  tithe  into  bay 
while  the  parishioner  is  making  his 
nine  parts,  without  either  nd^ing  the 
whole  again,  or  committing  a  trisimss 
by  treading  on  the  parishioners  hay. 
The  common  law  mode  of  tithing 
wheat  is  in  the  sheaf  and  not  in  the 
shock  ;The  pari  hioner  must  in  all 
cases  leave  his  nine  |mrts  m  the  field  a 
reasonable  titne  for  the  parson  to  com- 
pare his  tithe  with  them.  HalliweU 
(Clk.)  v.  Trappes.  2  W.  P.  T.  55 


and  paid,  evidence  that  the  land  had  9,  Corn  is  titheabio  of  common  right  ia 


the  sheaf ;  therefore  it  is  notcompe* 
tent  fi>r  a  farmer^  without  a  custom, 
before  tithing,  to  put  all  the  sheave*, 
immediatelv  when  bound,  into  shocks, 
atid  then  withdrawing  the  tenth  sheaf 
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from  each,  to  remove  the  remaihder : 
for  the  parson  has  thereby  no  reason- 
able opportuaity  of  comparing  the 
tenth  with  the  other  nine  as  he  is  en- 
titled. Sailcrosay.Jawle.  ISE.R.26l 
10«  A  custom  to  pay  only  a  part  of  the 
tithe,  without  substituting  any  thing 
else  ill  lieu  of  the  remainder,  is  bad. 

7  T.  R.  93 

1 1 .  But  a  custom  to  pay  less  than  the 
whole  tithe  may  be  good,  where  some- 
thing ia  lieu  of  and  as  a  contpensation 
for  the  rest  is  paid  7  T.  R.  p3 

12.  In  an  action  on  the  stat.  2  &  3  Ed.  6. 
e.  13.  fbr  the  treble  value  of  tilhe 
com  omitted  to  be  set  out,  it  is  not 
enough  for  the  defendant  to  shew  the 
existence,  in  facU  of  a  custom  in  the 
parish  to  set  out  the  11th  instead  of  the 
10th  mow;  for  the  vaiiditv,  as  well  as 
existence  of  soch  a  custom  is  properly 
triable  in  this  form  of  action,  though 
penal  in  its  nature ;  being  given  to  the 
party  grieved,  and  bis  only  remedy  at 
conHnon  law  for  substraction  of  the 
tithe  due  to  him. 

PhiUijfB  V.  Datjes.  8  E.R.  17S 

13.  No  evidence  is  sufficient  to  support 
a  real  composition,  unless  it  have  re- 
ference to  a  deed.  2  B.  &  P.  206 

l^.  If  a  composition  for  tithes  is  made 
by  A.  as  proprietor,  and  he  leases 
them  to  J?,  whose  interest  is  afterwards 
put  an  end  to  by  A.  before  uny  altera- 
tion is  made  in  the  composition,  A. 
cannot  determine  it  without  i»ix  months' 
notice.  Wyhurd  v.  Tack.  I  B.  &  P.  458 

15.  Where  a  composition  for  titlyes  had 
been  long  paid  by  the  farmer,  and 
two  years  before  the  action  of  dtbt 
brought  on  the  stat.  2  &  3  Ed,  6. 
t.  13.  C'>r  not  setting  out  the  tithes, 
the  vicar,- in  a  "conversation  with  the 
farmer,  demanded  his  tithes  vicarial; 
on  which  the  other  t\pndered  him  40«. 
(the  annual  composition),  which  the 
vicar  refused  to  take,  but  as§igued  no 
reason  fur  his  refusal ;  this  was  held 
to  be  no  evi< fence  of  a  notice  to  de- 
termine the  composition,  which  notice 
ought  to  be  unequivocal;  and  held 
also  thai  the  farmer,  not  having  de- 
nied the  vicar's  right  to  tithes  in  kind 
before  the  action  brought,  was  not 
precluded  from  taking  objection  to 
the  action  at  the  trial,  for  want  of  a 

ft        ' 

proper  notice  to  determine  the  coih- 
}*0Mtion,  analogous  to  a  notice  to  quit 
land,  by  putting  the  vicar  to  the  strict 
proof  of  ills  right  to  tithe  in  kind. 

Ftil  \\Wih(m.  12  E.  R.  8S 


l6.  Compositions  for  tilbes  ceasd  6n  tfctf 
death  of  the  incumbent  with  whom* 
they  were  made,  at  least  as  to  bis 
successor;  but  if  the  successor  con* 
tinue  to  receive  the  next  payment 
due  after  the  death  of  his  predeces- 
sor, be  can  only  be  accoontiible  to 
the  executors  for  such  portion  of  it  as 
the  value  of  the  tithes,  if  paid  in 
kind,  accruing  due  l)etween  the  last 
composition  received  by  the  late  in- 
cumbent and  his  death,  would  have 
amounted  to,  and  not  pro  ratA^  ac- 
cording to  the  time  which  bad  ron 
before  his  death  from  the  last  pay- 
ment, mmam  4*  cL  V.  P&uxll  {Cik.) 

10E.R.  269 

17*  If  ^.  execote  a  lease  of  tithes  to  B^ 
on  a  day  subsequent  to  their  severance, 
but  previous  to  their  being  carried 
away  by  the  landholder,  B.  cannot 
maintain  an  aclion  on  2  &  5  Ed,  6, 
c.  13 ;  as  the  right  to  the  tithe  vestifd 
in  A,  immediately  on  the  severance. 

1  B.  &  P.  458,  ir,. 

18.  Though  the  proprietor  of  tithes 
leave  them  on  t\ie  land  more  than  a 
reasonable  time  after  they  nre  set  out, 
and  after  he  has  notice  thereof,  the 
owner  of  the  land  cannot  justify  ia 
trespass  turning  in  his  cattle  upon  the 
land  to  depasture  it  in  the  usual  course 
of  husbandry,  whereby  the  cattle  con- 
sumed the  tithes  ;  but  his  remedy  is 
either  bydistre^  of  the  tithes  as  da* 
mage  feasant^  or  by  aclion. 

mUiama  v.  Ladner.  8 1^.  R.  72 

19'  Due  notices  having  been  given  to 
the  parson  of  the  setting  out  the 
tithes  of  fruit  and  vegetables  in  a  gar* 
den ;  which  were  accordingly  set  out 
on  the  days  specified  ;  and  the  tithes 
not  havuig  l>een  removed  at  the  dis«> 
tance  of  a  month  afterwards,  when 
tlioy  had  become  rotten;  a  notice  then 
given  by  the  owner,  to  remove  the 
tithed  fruits  and  vegetables  within  two 
days,  otherwise  an  action  would  be 
commenced  against  the  parson,  is  suf- 
ficient notice  of  their  having  been  set 
out,  whereon  to  fomid  an  action,  if 
they  be  not  removed.  And  doe  no- 
tices having  been  given  of  setting  oat 
tithes  of  garden  vegetables  and  field 
barley,  on  certain  days  belweea  the 
1 1th  and.  l6th  of  September,  a  general 
notice  on  the  17th  to  the  parson,  to 
takeaway  all  the  tithes  o/* plaint iflT'^ 
lands  within  two  days,  is  sufficient 
whereon  to  found  the  like  action. 
Kti/if  V. Fdcwood (ClhJ  ii  £. R. 35a 


TiTHfes. 

SO*  Though  by  the  general  rule  a  Air- 
nier  may  not  at  bis  pleasure  tithe  and 
CHrry  pgri  of  a  lieUI  of  corn  which  has 
been  cut,  before  the  wliole  be  tithed, 
and  then  |>roceed  to  another  field,  &r. 
so  as  to  oblige  the  parson  to  come 
again  to  the  same  field  at  another  time 
to  take  his  tithe;  whirh  general  rult*, 
however,  being  levelled  agaiu&t  fraud, 
vexation,  and  caprice,  nuist^  where 
these  have  no  application,  be  under- 
stood with  all  necessary  exceptions  of 
partial  ripeness  and  weather,  the  ne 
gleet  of  which  would ^  be  prejudicial 
to  the  crop ;  yet  there  is  no  rule  of 
law  which  obliges  a  farmer  (all  fraud 
and  vexation  apart)  to  til  he  the  whole 
of  that  part  of  a  field  which  lies  in  one 
parish  before  he  proceeds  to  tithe  any 
part  of  the  same  field  lying  in  another 
pa^^'h.  And  therefore^  where  a  far- 
mer cut  the  whole  of  a  field  lying  in 
two  parishes  and  after  cocking)  and 
tithing  part  in  one,  proceeded  to  cock 
and  tiihe  part  in  the  other,  and  the 
weather  being  catching,  carried  that 
pa/t  which  was  tithed,  the  day  before 
the  rest  of  the  field ;  held  that  this 
being  done  bond  fide  was  lawful. 
Leathss,  {Cik.)  v,  Ltoinson.  1  '2C.R.23d 

SI.  In  debt  for  snhstraction  of  tithes  of 
any  particular  article,  the  plaintiff, 
though  he  alledge  the  tithe  of  that  ar- 
ticle to  have  been  **  granted,  yielded, 
and  paid,  and  of  right  due  and  pay- 
able,"' on  the  land  in  question  4() 
years  next  before  the  making  of  the 
sta».  of  Ed.  6  ,  need  not  prove  that  the 
particular  article  was  cultivated  there 
Ht  that  time ;  hut  it  lies  on  the  defen- 
dant to  prove  that  it  vms  not. 
HalleiveU  {Ck.)y.Trapps.  2  N.R.  173 

95.  A  parson  is  not  entitled  to  carry  his 
tithes  home  by  every  road  which  the 
farmer  himself  uses  for  the  occupation 
of  lii^  farm. 

Colfb  ijClk.)  V.  Selhy.  2  N.  R.  ^6 

TOLL. 

t.  A  gpneral  indebitatus  assumpsit  will 
lie  for  tolls. 

Seward  v.  Baker,  1  T.  R.  6l6 

9.  If  the  grantee  of  a  market  under  let 
ters  patent  from  the  crown,  suffer 
another  to  erect  a  market  in  his  neigh- 
bourhood and  use  it  for  the  space  of 
23  ye«rs  without  interruption ;  he  is 
by  such  use  barred  of  his  action  on  the 
case  for  distnrbanre  of  his  market. 
il&taoft  V.  Hulr  iB.&i?.  400 


TOLL. 
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8«  If  a  person  claiming  a  toll  for  passing 
over  an  highway,  can  shew  that  the 
liberty  of  passing  over  the  soil,  and 
the  tiikHig  of  toll  for  such  pa^:^-«ige^ 
are  b^th  immemorial,  and  that  the 
soil  and  the  tolls  were,  before  the  time 
of  legal  meniory,  in  the  same  hands^ 
though  severed  since,  it  will  be  pre- 
sumed that  the  soil  wi|s  oriixiually 
granted  to  the  public  in  consideration 
of  the  tolls;  and  such  original  grant 
is  a  good  cousiideratiou  to  support  the 
demand. 
Ld.  Pelham  v.  PickersgUI,  iT.R.660 

4.  In  a  turnpike  act,  imposing  tolls  on 
horses,  &c.  "  cattle  goius  to,  or  rer 
turning*  from  pasture,"  and  "  horses 
attending  cattle  returning  from  pas- 
ture," were  exempted  ;  it  was  held  that 
a  horse  ridden  by  the  owner  of  the 
cattle  at  pasture  in  order  to  fetch 
them  from  pasture,  did  not  come  with- 
in either  of  the  exceptions. 

Harrison  v.  Broufh  6  T.  R.  706 

5.  Britih  ships,  in  passing  by  the  Kddif' 
stone  and  other  lighr-houscs  in  the 
channel,  sailing  from  foreign  port  to 
foreign  port,  and  not  touching  at  any 
place  in  Great  Britain  ikud  Ireland,  are 
not  liable  to  |>ay  the  lighthouse  duties 
to  the  Trinity-House,  finder  statutes 
4-  Anne  e.  20.  and  8  Anne  c.  17* 
Trinity-House  v.  Sorsbie,  3  T.  R.763 

6.  The  Court  of  C.  P.  on  a  trial  at  bar, 
held,  that  the  writ  de  essendo  quictum 
de  theolonio  is  not  merely  prohibitory, 
but  remedial,  on  which  the  parties  may 
plead  to  issue,  on  a  question  of  right. 
And  that  freemen  of  the  city  of  Lon-- 
don  have  a  right  to  be  exempt  fiom 
the  payment  of  all  tolls  and  pert  duties 
throughout  j^Tt^^ni/ (except  ihe  pris« 
age  of  wines),  in  whatever  pUce  they 
reside,  and  thotigh  they  have  obtained 
their  freedom  by  purchase.  London 
(Corp, J  V.  King's  Lynn  (Corp,) 

I  H.  B.  206 

7.  This  judgment  was  reversed  in  tlie  ' 
Court  of  K.   B.,  that  court   holding 
that  an  action  would   not  lie  on  this 
writ,  until  the  plaiiitiff's  goods  were 
distrained  for  toll.  -  4T.  R.  130 

8*  But  this  latter  judgment  was  reversed 
in  Dom.  Proc,  upon  the  grotind,  that 
though  toll  be  merely  claimed  of  the 
individual  members  of  a  corporation 
exempt  from  toll,  an  action  will  lie  on 
this  writ  in  the  name  of  the  c<$r)V)ra- 
tion.  Dom.  Proc,  3fay'2i\,  17^6;  6 
T.  R.  77a  :  1  B.  &  P.  4S7  :  (aud  see 
Parl.  Casbs,  8vo.  vii,  tit.  Toll.) 

30 


A66 


TOLL. 


9>  The  question  as  to  the  ri|>ht   of  ex- 
emption clainieH  on  liehalf  of  nan-resi- 
dent freemen  was  not  determined.     It 
seems  that  they  havenot  any  such  right. 
See  London  (Corp.)  y,' Liverpool 
(Corp.)  I  B.&P.  3^?,  ft. 
10.  Whefliera  right  to  take  toll  on  goods 
sold  by  sample  in  a  market  can  be  sup- 
ported? Qu,  (See  Evidence  IlL  2, 

3.)  4T.R.  107 

1  ] .  Whetiier  if  no  specific  toll  be  grant- 
ed, the  gntntee  of  a  market  he  entitled 
to  any  toll :  and  whether  in  any  case, 
he  csm  support  any  action  for  an  injury 
to  his  market?  1  B.&  P,400 

12.  Where  it  appeared  in  e%iilcnce  npon 
an  action  indeintatua  assumpsit  for  toll 
that  a  corporation  were  entitled  by  a 
general  grant  of  toll,  explained  by 
usage  to  be  due  for  all  commercial 
goods  passing  in  and  out  of  their  city, 
on  horses,  or  in  carts,  or  waggon?, 
(that  is,  at  the  rate  of  id.  for  every 
horse-load,  and  2d.  for  every  cart-load 
drawn  by  one  horse,  and  Cd.  more  for 
ei^ch  addilionai  horse) ;  held  that  any 
ailerntion  of  the  carriage  by  which  the 
goods  were  so  conveyed,  as  by  taking 
them  in  stage  coaches,  instead  of  carts 
or  wajrgons,  could  not  vary  I  he  right 
of  toll  in  the  proportion  of  2d.  for  each 
horse  drawing  the  coadi,  althou(*h  the 
number  of  horses  were  estimated  by 
the  weight  of  pasi^engers  rather  than 
of  goods.  Carlisle  (  Mayor  J  v .  Wilson . 

3  E.  R.  2 

13.  Where  the  corporation  of  Worcester 
had  for  above  forty  \ears  received  toll 
ii^^on  com  sold  iu  thpir  market  hrf  sam- 
p^f,  and  afterwards  brought  within 
liio  city  to  be  delivered  to  the  buytr, 
and  for  about  60  years  back,  as  far  as 
living  memory  went,  when  corn  pitcltcd 
in  the  market  place  on  one  market  day 
wus  not  then  sold  it  was  usually  put 
in  sJore  in  the  citv  and  only  one  has; 
brou^Iit  into  the  next  maiktt  for  a 
a  sample,  and  \\\\^\\  sold  iu  that  man- 
rer  toll  used  to  be  ti.kcn  on  the  whole : 
this  was  held  to  he  sutlicitnt  evidence 
to  be  left  to  the  jury  of  a  prescriptive 
cliiim  to  take  toll  on  corn  sold  in  the 
market  by  sr.nipio,  and  afterwards 
brought  into  the  city  to  be  delivered 
to  the  biJvcr :  thou"ii  the  witnesses 
spck.*  ucroidini:  to  tlitir  recollection 
and  l)»'iief  of  llie  con.mencrment  of 
sellir.g  by  sample  iu  the  niaiket  in  the 
manner  now  practised  bctv.een  forty 
and  liiYy  \rars  d*To. 

^Hill\\SmHk.  10  E.  11.  4.76 


1 4.  The  St  Her  of  corn  by  sample  in  ^ 
market  is  benefited  by  the  market  as 
VI ell  as  the  seller  of  corn  which  19 
pitched  there  in  bulk  and  sold  ;  and  if 
he  refuses  to  pay  the  same  toll  which  is 
paid  by  tb«  seller  of  com  in  bulk,  an 
action  on  the  case  lies  against  hini  for 
the  injury  done  to  the  niarket  in  sell- 
ing by  sample.  Tlie  burgage  tenants 
in  Tewkesbury  are  not  exempt  from 
payment  of  toll  in  the  market  there. 
if  the  grantee  of  a  royal  francliise,  as 
toll,  grant  an  immunity  thereout  ard 
the  franchise  of  toll  afterwards  be- 
come extinct  by  unity  of  possession  i^ 
the  crown  the  immunity  does  not 
thereby  cense;  and  if  the  crown  re- 
grants  the  toll,  the  grantee  must  take 
it  still  subject  to  the  immunity. 
BailiffH.SfC.oJTewkeshury  v.BricknelL 

2  W.  P.T.  120 

15.  An  action  on  the  case  by  the  owners 
of  a  market,  who  had  a  prescriptive 
right  of  toll  on  all  corn  brought  into 
the  market  to  be  sold,  and  there  sold; 
alleging  that  the  defendant  intending 
to  deprive  them  of  their  toll /ratfdii« 
lently  bought  corn  tit  the  market  by 
sample^  knowing  that  the  commodity 
was  not  there  in  bulk  at  the  time  of 
the  sale,  whereby  the  plaintiffs  were 
prevented  from  taking  their  toll;  is 
not  sustained  by  evidence  of  the  mere 
fact  of  such  purchase  by  sample  in  tJie 
market,  though  with  knowledge  of  the 
plaintiti's'  claim  of  toll,  coupted  with 
the  fact  of  not  paying  the  toll  on  de- 
mand afterwards  when  the  corn  was 
delivered  to  the  defendant  in  1  he  same 
borough  but  out  of  the  market ;  for 
non  constat  Ihat  the  corn  would  other- 
wise have  been  brought  into  the  mar- 
ket, or  tliHt  the  defendant  did  anv  act 
to  induce  the  owner  of  it  not  to  bring 
it  there  iu  the  first  instance.  Neither 
will  the  fact  of  su(h  purchase  by  ^am- 
pie  in  the  market,  tlu)u:4h  coupled 
with  the  subsequent  delivery  out  of 
the  market,  sustain  <a  count  for  loll 
as  for  corn  brought  into  the  market, 
and  there  sold.  The  Bailiffs,  S^c.  of 
Tewkesbury  v.  Diston.         0  E.  U.433 

16.  Toll-gate  keepers  sued  for  acts  done 
under  statute  Q5  G,3.c.  51.  need  not 
be  sued  iu  the  county  where  Ihc  fact 
was  contitted,  as  they  must  be  under 
statute  13  G.  a.  c.  78.§  81. 

Basing  V.  Skelton.  5T.  R.  iG 

17.  A  collecto?'  or  renter  of  turnpike 
tolls,  though  illegally  appointed,  with- 
out the  lorms  prescribed  by  act  of 
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.  parliament,  may  still  recover,  upon  a 
count  for  au  account  stated,  the  a- 
mouiit  of  the  tolls  for  which  he  had 
credited  the  defendant  passing  through 
the  gate ;  no  objection  being  made  to 
the  plaintiff's  title  by  the  trustees  or 
creditors  of  the  turnpike.  And  the 
plaintiff  having  sent  to  the  defendan! 
au  account  of  the  tolls  due,  who  not 
long  after  sent  5/.  inclosed  in  a  letter 
to  the  plaintiff,  in  which  he  stated  that 
she  should  have  ike  remainder  next 
week,  is  evidence  of  such  an  account 
stated,  and  a  recognition  of  the  plain- 
tiff's title  to  be  accounted  with  for 
thelolis.  Peacock  v. Harris.  IOE.R.104 

TRADE. 

J.  How  far  trading  with  an  enemy  is  il- 
legal in  a  subject  1  Qu. 

Gist  V.  Mason.  1  T.  R.  81. 

9.  By  the  maritime  law  it  is  cause  of  con- 
fiscation in  a  subject,  provided  he  is 
taken  in  the  act,  but  it  does  not  (ex- 
tend to  a  neutral  vessel.       1  T.  R.  84 

2.  Trade  is  not  transmissible,  but  is  put 

an  end  to  1^  the  death  of  the  trader. 

Barker  v.  Parker.     1  T.  R.  995 

4.  A  licence  to  export  goods  to  certain 
places  witliin  the  influence  of  the 
enemy  interdicted  to  Bj'itish  com- 
merce, granted  to  //.  A^.  on  behilf  of 
hhnself  and  other  British  merchants, 
&c.  is  sutHcient  to  legalize  an  insurar.ce 
on  such  an  adventure,  if  it  appear 
that  H.  N.  was  the  agent  employed 
by  the  British  merchants  really  in- 
terested in  it  to  get  the  licence,  though 
lie  had  no  property  in  the  goods  him- 
self. 

RawUnson  Sf  at  v.Janson.  12E.R.223 

TREASON. 

1.  On  indictnunt  for  his:h  treason  in 
sending  intelligence  lo  the  enemy,  a 
letter  sent  by  one  of  the  conspirators 
in  pursnance  of  the  common  design, 
with  a  view  of  reacbing  the  enemy,  is 
evidence  against  all  engaged  in  the 
same  conspiracy.  , 

R.  v.lV.  Stone.  6  T.R,527 

2.  Any  intelligence  sent  to  the- enemy  in 
order  to  serve  them  in  shaping  their 
attack  or  deTence,  though  its  object  be 
to  dissuade  them  from  an  invasion,'  is 
high  treason. 

R.  v.  IV.  Stone.  6  T.  R.  529 

3.  A  commitment  for  treasonable  prac- 
tice Is  legal. 

R.  V.  Despmd.  7  T.  R.  736' 
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TRESPASS- 

L  In  what  cases  maintainable, 

1.  To  entitle  a  man  to  bring  trespass,  he 
.must,  at  the  time  when  the  act  was 
done  which  constitutes  the  trespass, 
cither  have  the  actual  possession  in  him 
of  the  thing  which  is  the  object  of  the 
trespass,  or  else  he  must  have  a  con" 
structive  possession  in  respect  of  the 
right  being  actually  vested  in  him,  as 
in  the  case  of  an  estray  or  wreck  befoix 
seizure  by  the  lord. 

Smith  V.  Milles.  1  T.  R.  480 

2.  An  executor's  right  is  derived  from 
the  will,  the  probate  is  only  evidence 
of  it ;  therefore  he  has  a  constructive 
possession  from  the  testator's  death. 

1  T.  R.  480 

3.  A  femme  covert^  though  deserted  by 
her  husband,  who  had  gone  abroad, 
trading  as  a  femme  sole,  cannot  main- 
tain trespass  for  breaking  and  enter- 
ing her  dwelling-house. 

Boggett  V.  Frier.  1 1  E.  R.  30i 

4'.  ^.  having  let  his  house  ready  fur- 
ni<ihed  to  B.  cannot  maintaui  trespass 
against  the  sheriff  for  taking  the  fur- 
niture under  an  execution  against  B* 
though  notice  were  given  that  the 
goods  belonged  to  A. ;  because  tres« 
pass  is  founded  on  a  tot*t  done  to  the 
possession,  which  was  not  in  A.,  at  the 
time.  Ward  v.  Macauley.  4  T.  R.  489 

5.  A.  demised  to  B.  the  milk  of  twenty- 
two  cows  to  be  provided  by  ^.,  and 
to  be  fed  at  A.*s  expense  on  certain 
closes  belonging  to  A. ;  A.  covenant- 
ing  that  B.  might  turn  out  a  mare, 
and  that  no  other  cattle  should  be  fed 
there  :  held  that  the  separate  herbage 
and  feeding  of  those  closes  passed  to 
/^.,  and  that  B.  might  distrain  other 
cattle  of  A.  doing  damage  there. 

Burt  V.  Mart.  5  T.  R.  325 

6.  In  such  case,  B.  might  maintain  tres- 
pass against  strangers.         5  T.  R.  333 

7.  Where  a  person  has  vesturum  terra, 
or  herbagium  terra,  he  may  maintain 
tiesp.:ss  quare  clausumf regit. 

5  T.  R.  335 

8.  One  who  has  contracted  with  the 
owner  of  a  close  for  the  purchase  of  a 
growing  crop  of  grass  there,  for  the- 
purpose  of  being  mown  and  made  into 
hay  by  the  vendee,  has  such  an  ex- 
clusive possession  of  the  close,  thougb 
for  a  limited  purpose,  that  He  may 
maintain  trespass  qu.  cl.f regit  agmnst 
any  person  entering  the  close  and  tak- 
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itig  ttie  grasi,  even  with  the  assent  of 
the  the  (iwner. 

Croslnf  V,  Wadsworth,  6  E.  H.  602 
{)•  If  two  i^ersons  are  possfssed  of  ad- 
joining closes,  neither  being  undrr  any 
bbligaiion  to  fence,  each  must  take 
tare  that  his  cattle  do  not  enter  the 
land  of  the  other.  E^it  if  two  person^ 
haVe  the  concurrent  possession  of  land 
fur  the  purpose  that  each  may  take 
profits  oi  a  special  nature,  and  distinct 
from,  but  not  iitcoh^i^Htcnl  with,  the 
right  of  the  other,  whether  either  one 
is  bound  to  «ruard  agaitist  casual  da- 
mage, tvhich  during,  and  by  the  fair 
enjoyment  of  his  right,  may  happen 
to  the  other,  fuare,  Semb.  Churchill 
V.  Evans.  I  W.P.T.  529 

10.  But  clearly  the  one  cannot  distrain 
the  cattle  of  the  other  damage  f<  asant. 

Per  Cur.  1  >V;P/r.5:u 

11.  Trespass  will  not  lie  in  this  country 
for  enteritig  a  house  in  Canedo,  be- 
cause the  cau<e  of  action  is  loraK 

t}oUls&H  V.  Matehewi.  4  T.  R.  503 

13.  Trespass  lies,  and  not  ca%,  fbr  iVork- 
itts  an  estray,  althotigli  the  origiual 
tkiilg  be  adnitted  to  be  lawful. 

0.1%  V.  Watts.  1  T  R.  1  ? 
IJ.  Aii  atlioil  of  tie^pass  cannot  be 
oiaint  ineil  against  t)ie  owner  of  odp 
vessel  for  dani.ige  d<»ne  to  adother  by 
the  ttegiigence  of  the  pilot  ^hile  the 
t)Vl'nfer  U  on  board.  •  The  proper  re 
toiedy  is  hy  an  action  on  the  case. 
Hvs:gtt  V.  Montgomery.  C  N.  R.  446 

14.  If  one  of  a  ship's  crew  docs  a  wilful 
act  of  injury  to  another  ship  without, 
ftny  dtri'(  tion  from  or  privity  of  the 
master,  trespass  cannot  be  maintained 
against  the  master,  allhoogh  he  was 
on  board  at  the  time. 

Bowchtr  r.  Koistrom.  1.  W.  P.  T.  56S 

i  j.  But  the  Oittster  of  a  ship  is  not  dis- 
charged, of  his  responsibility  for  the 
arts  of  his  crew,  alhoiigh  done  under 
the  direction  of  a  pilot,  who  by  tlie 
l^fguhitions  of  a  statute  supersedes  the 
master  for  the  time  in  the  government 
oftJieship*  1  W.P.T.56'8 

16.  Oihcers  doiog  thtir  duty  sfaatl  not  be 
tf%spa<ijiers  by  relation.    1 T.  R.480,  I 

17.  A  shetiff  or  bi^ officers  shall  not  be 
trespassers  bv  riflation,  if  the  first  tak- 
ing were  lawfiil.  1  T.  R.  480,  V 

)8»Tre!ipa«s  does  not  lie  against  excise 
officers  who  enter  into  a  person's  house 
by  virtue  of  a  legal  warrant  to  search 
loir  MDuggled  goods,  although  none 
1^  bt  fouDd  tber^im    Blit  caae  lies 


ft>r  malicionsly  obtainmg  of  execnftn^ 

the  warrant.  Cooper  y.  Boot^  (in error). 

M.  2^  Geo.  3.  I  T.  R.  635.  n. 

19.  Trespass  lies  against  the  searrher^of 
leather  (appointed  by  slat.  ^  Jae.  1. 
f.  22.,)  for  seidng  leather  sufficiently 
dried,  in  order  to  cafry  it  before  other 
ofFiccrs  called  triers,  though  in  their 
judgment  it  is  insuiiiciently  dried. 

Warm,  V.  VcHey.  6  T.  R.  443 

20.  Trespass  lies  agaitist  a  landlord,  who 
on  making  a  distress  for  rent  turned 
the  plaintiff's  family  out  of  po«sessiot», 
and  kept  the  premises  on  which  he  Had 
impounded  the  distress. 

Etherton  v.  PoppieweU.  1  E.  R.  139 

21 .  Where  one,  who  entererl  under  a  war- 
rant of  distress  for  rent  in  urrear^  con- 
tinued in  possession  of  the  goods  \i\^ii 
the  premises  tor  15  days,  during  the 
la«t  fotlr  of  which  he  was  removiiit' 
thecoods,  ivhich  were  afterwards  sold 
undet*  the  distress  ;  the  court  of  K*.  B. 
held  lhi*t  at  any  rate  he  \va«  liable  in 
trespass  quare  clausumf regit  for  con- 
tinuing on  the  premises  and  distuibing 
the  plaintiff  in  the  possession  of  his 
house, after  the  time  alloweil  hy  law. 
IVinterboumev.  Mofgan,  II  E.R.395 

^2.  Where  a  justice  of  the  peace  malici- 
ously |;rants  a  warrant  against  another 
williout  any  information  laid  before 
him /upon  asupposeci  charge  of  felony, 
the  remedy  against  the  justice,  is  tre^ 
pass  and  not  case. 

Morgan  V.  Hughes.  2  T.  ft.  225 

S3.  TrespaM  lies  not  against  magistrates 
acting  upon  a  complaint  made  totbein 
on  oath,  by  the  terms  of  which  they 
hate  jurisdiction;  though  the  real  facts 
of  the  case  might  not  have  supported 
such  complaint  $  if  such  facts  were 
not  laid  before  them  at  the  time  by 
the  party  complained  against,  having 
notice  of  such  complaint,  and  being 
properly  summoned  to  attend. 

Lot thtr  V.  Radnor  (Earl).  8 E. R.  1 13 

i4.  If  a  magistrate's  warrant  be  shewn 
bv  the  constable  who  has  the  execution 
of  it|  to  the  person  charged  with  an 
offence,  and  be  thereupon^  witbout 
compulsion,  attend  the  constable  to 
the  magistrate,  and  after  examination 
be  dismissed,  it  seems  this  is  not  such 
an  arrest  as  will  support  tres^tass  and 
false  imprisonment.  Arrowsmith 

V.  le  MtttJnm  2  N,  R.  2 1 1 

^5.  if  A.f  having  been  robbedi  suspect 
B.t  to  be  guilty  I  and  take  him  ind 
tteliver  bia  into  iJie  charge  of  a  tM* 


Trespass  i.  tt. 
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%\Ah\e  pfc^ni;  ^.,  \{  innocent,  tti^y 
liiaiiitain  trespass  af^iont  A, 

Stonehouse  v.  EilioiL  6  T.  R^  315 

^6.  After  an  acquittal  of  tlje  defendant 
upon  an  indictment  fot  a  felonious  as- 
sault upon  the  plaintiff  by  stabbing 
hiin,tlie  plaintiff  m  y  maintain  trfspa>s 
to  recover  damages  for  the  civil  injury, 
if  he  be  not  shewn  to  have  colluded  in 
procuring  such  acquittal. 

Crosbi^  V.  Leng.  12  E.  R.  40.Q 

i^7.  An  indichiient  will  not  lie  for  con- 
spiring to  commit  a  civil  trespass  upon 
property  (snaring  hares  in  a  preseive), 
though  ailedged  to  be  done  in  the 
night  by  persons  armed  with  offend ve 
Weapons  to  resist  any  persons  opposing 
them.  R.  v.  Turner  Sf  al.  13  E.  R.  228 

<8.  A  father  mny  maintain  trespass  for 
breafiing.  Stc,  his  house,  and  debauch- 
ing his  daughteri  pet  quod  servitium 
ffjntjn^though  the  daughter  be  above'2 1 
years  of  agf ,  where  arts  of  service  art* 
proved,  thou  oh  there  be  no  contract 
for  service.  Bennet  v.  Alcott.  2T.R.  1 66' 

fip.  Where  this  kind  of  offence  is  accom- 
panied wilh  an  I'lcgal  entry  of  the  fa- 
ther's house,  he  has  his  election  either 
to  bring  tre<)pass  for  ihe  breaking,  &c. 
BAd  lay  the  debauching  of  the  daughter 
and  loss  of  her  service  as  consequen- 
tidl ;  or  he  may  bring  the  action  on 
the  case  merely  for  debauching  the 
daughter,  per  quod  senitium  amisit. 

2T.R.  1 66 

30.  Licence  to  ent^r  the  plaintiff's  house, 
if  pifaded,  is  a  bar  to  the  former  ac- 
tion ;  but  it  cannot  be  given  in  evi- 
dence under  the  general  issue. 

2  T.  R.  166 

31.  One  in  pos^^ion  of  glebe  land  un- 
der a  lease  void  by  the  statute  k3  Eliz, 
c.  20.  by  reason  of  the  rector's  non- 
residence,  may  yet  maintain  trespass 
upon  his  possession  asfainst  a  wrong 
doer.      Gi'oham  v.  Peat.  1  E.  R.  244 

tl.  Justification  :  what  shall  be,  and  how 
to  he  pleaded. 

1.  In  trespass  the  defendant  may  in  ail 
cases  give  evidence  of  title  under  the 
jenerai  issue. 

Boddy.  K^n.7 T.R,35^ 
Ar^en^  f.  Durant.  8  T.  R.  403 
f .  tn  .^istifying  the  use  of  a  crane  in  a 
public  quay,  it  is  sufficient  to  say,  that 
''  it  is.a  public  and  open  lawful  quay," 
without  claiming  the  right  by  imme- 
juoriai  usage. 

JSolt  ?^  SienneU.  8  T.  R.  6o6 


3.  The  public  have  a  right  to  use  the 
cranes  erected  on  public  quays  paying 
the  customary  compensation.  8T.R.606 

4.  A  person  may  justify  a  trespass  in 
following  a  fox  with  hounds  over  the 
grounds  of  another,  if  he  does  no  more 
than  is  necessarv  to  kill  the  fox.  be- 
cause  they  are  noisome  animals. 

Gundry  v.  Feltham,  \  T.  R.  334;-^ 
(and  see  Nicholas  v. ^Badger,  37  &  38 
£lis.  C.  J8.  3  T.  R.  ^59,  n.) 

5.  A  private  person  may  justify  break* 
in?  and  entering  the  house  of  another, 
and  imprisoning  his  person,  in  order  to 
prevent  him  from  committing  murder 
on  his  wife. 

Hancock  v.  Baker.  2  B.  ^  P.  ?60 

6.  In  trespass*  for  breaking  and  entering 

the  plaintiff's  close  and  taking  his  goods, 
the  defendant  miiy  justify  under  a  suf- 
ficient legal  process  if  he  had  it  in'f«ct 
at  the  time,  though  he  declared  then, 
that  he  entered  for  another  cause. 
Cfowther  v.  Ramshottom.  7  T.  R.  654 

7.  In  an  action  for  breaking  and  entering* 
the  plaintiff's  house,  a  sheriffs  officer 
can!iot  justify  having  entered  under  a 
writ  ofquare  clausum /regit ,  and  cou- 
tituin<^  till  be  received  a  sum  of  money 
as  and  by  way  of  surety  for  the  plain- 
tiff's appearance  under  that  writ. 

Moore  v.  Beamont.  6T.  R.  137 

S.  Qu. — If  the  officer  can  attach  the  dt- 

fendant's  goods  or  money  under  such 

a  writ?  7T^R.  137 

9.  Semb.,  that  a  sheriff's  officer  acting 
under  civil  process  may  justify  break-^ 
ing  the  inner  doors  of  the  defendant's 
house,  though  he  be  not  therein  at  the 
time.  Ratcliffe  v.  Btfr/(?n.3B.&  P.223 

10.  Rutin  such  case  he  must  first  de- 
mand admittance,  t^. 

11.  A  justification,  by  bail  above,  for 
breuking  and  entering  the  house  of //. 
the  outer  door  being  open,  in  which 
the  principtd  resi<ies,  in  orter  to  seek 
tor  him,  for  the  purpose  of  rendering 
him,  is  good,  without  averring  that  the 
principal  was  in  the  house  at  the  limo. 

Sheers  v.  Brooks.  2  H.  B.  120 

12.  And  in  such  a  plea  an  averment  that 
the  defendants  *•  duly  became  bail  and 
"  entered  into  a  recognizance,"  is  suf- 

'  fi(  ient ;  without  stating  that  the  prin- 
cipal was  delivered  to  theircustody. 

2H.  B.  11:0 

1 3.  A  plea  of  justification  by  an  officer 
(to  trespass  for  taking  the  goods  of 
A,  Bt)  that  he  to<»k  them  under  a 
distrinnfuas  against  C.  B.  (meaning  the 
said  A,  B.)  to  compel  an  appearance. 
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cannot  be  supported  t  tiiough  it  be 
averred  that  A.  £,  and  C.  B.  are  the 
same  person,  unless  A.  B,  appeared  in 
that  action,  and  omitted  to  plead  the 
misnomer  in  abatement.  If  he  did 
appear  in  tliat  action,  and  omitted  to 
plead  in  abatement,  he  b  concluded 
by  it.      Cole  v.  Hindson.  6  T.  R.  234. 

14.  A  defendant  in  an  action  of  trespass 
for  false  imprisonment,  pleading  a  jus- 
tification  uuder  mesnt  process  sued  out 
by  him  in  a  cause  iu  which  he  was 
plaintiff,  may  state  that  the  writ  issued 
upon  an  affidavit  to  hold  to  bail,  with- 
out setting  forth  the  cause  of  action  : 
for  if  a  parly  be  arrested  maliciously 
and  without  any  cause  of  action,  his 
remedy  is  by  an  action  for  maliciously 
holding  him  to  bail. 

Belky.  Broadhenk.   3  T.R.  183 

15.  Jn' pleading  the  taking  of  a  term 
under  2iji./a.  it  is  sufficient  tp  state 
that  the  party  was  p(»ssessed  of  a  cer- 
tain interest  in  the  residue  of  a  certain 
term  of  years.  3  T.  R.  29'^ 

16.  lu  irespa-^s  for  breaking  and  tnlering 
tha  plaintiff's  house,  and  expelling 
hiiu  therefrom,  the  breaking  and  en- 
tering are  the  gist  of  ihe  action,  and 
the  expul  ion  is  merely  aggravation; 
therefoie  a  justification  as  to  the 
breaking  and  entering  will  cover  thf 
whole  declaration. 

Taylor  S.Cole.   3  T.R.  292 

17.  If  the  plaintiff  mean  to  insist  on  the 
expulsion,  as  making  the  defendant  a 
trespasser  ab  initio,  he  should  new 
assign  it.  3  T.  R.  292  ;--^(Affirmed  in 
Cam.Scac.)  lH.B.555 

]  8.  The  second  count  in  trespass  (being 
a  general  one)  does  not  always  avoid 
the  necessity  of  a  new  assignment :  it 
ii  added  in  order  to  avoid  the  locality. 
But  there  cannot  be  a  new  assignmenl 
except  where  there  is  a  general  plea ; 
and  if  the  case  be  such  that,  on  a 
special  plea  ihe  plain  till  may  be  driven 
to  a  new  ass!gnraent,  he  may  give  thu 
matter  in  evidence  under  the  second 
count  on  not  guilty.  Smith  Sf  at. 

Aesignee^  v.  Alilles.    1  T.  R.  4?  9 

19.  Where  a  decimation  for  false  im- 
prisonment against  A.  and  B.  con- 
tained two  counts,  to  both  of  which 
the  defendants  pleaded  not  guilty,  and 
justified  the  first  under  mesne  process, 

A.  as  the  plaintiff  in  that  action,  and 

B.  as  the  bailiff;  and  the  plaintiff  by 
a  new  assignment,  admitting  the  arresi 
to  be  lawful,  replied  that  B.,  with  the 
consent  of  i4.,  voluntarily  released  him. 


and  that  they  afterwsH'ds  imprisoned 
him  for  the  time  mentioned  in  the  first 
count ;  the  plaintiff  having  failed  in 
proving  tiie  new  assignment,  by  not 
shewing  the  consent  of  A.,  shall  not 
be  permitted  to  prove  the  same  tres- 
pass against  B-  under  the  other  cpuot. 
Atkinson  v.  Mattesm.    2  T.  R.  1?^ 

20.  Where  the  plaintiff  complains  of  a 
single  act  of  trespass  in  each  count, 
each  of  which  is  justified  by  the  de- 
fendant in  his  several  pleas  the  plain- 
tiff cannot  in  his  replication  take 
issue  upon  the  facts  of  such  justifica- 
tion, and  also  newly  assign  either 
the  same  or  different  matters ;  such 
replication  and  new  assignment  being 
double. 

Cheasley  v.  Barnes  6^  al.  10  E.  R.  73 

21.  And  the  objection  is  sufficiently 
pointed  at  by  assigniug  as  special 
cause  uf  denmrrer,  that  each  plea 
conlainiiig  a  distinct  justification  to 
the  single  art  of  trespass  alleged  in 
breaking  and  eisteriug  the  plaintiff's 
close  in  the  first  count,  &c.  the 
plaintiff  had  by  his  replications  and 
new  assignment  attempted  to  }jut  in 
issue  several  distinct  acts  of  trespass 
in  brciikiiig  and  entering  the  si'.mc 
close,  &c.  10  E.  R.  73 

22.  A  sheriff  justifying  in  trespass,  under 
a  writ  o(frri  Jacias^  need  not  shew 
its  return :  the  distinction  being  in  this 
respect  between  a  justification  under 
mesne  proct-ss,  and  under  process  iv 
execution  ;  at  least  where  in  the  latter 
case  no  ulterior  process  is  necessary 
to  complete  the  justification. 

10  E.  R.  73 

23.  Upon  a  plea  of  liberum  tenementum^ 
the  defendant  has  the  choice  to  what 
parcels  he  will  appl)'  his  plea,  and  if 
the  plaintiff  insists  upon  a  trespass  in 
other  parcels  he  must  newly  assign. 

Ilatvke  v.  Bacon,    2  W.  P.  T.  J  06 

24.  If  to  an  action  of  trespass  for  pulling 
down  and  carrying  away  a  gate  the 
defendant  plead  a  right  of  way,  and 
that  the  gate  being  wrongfully  erected 
across  the  same,  be  took  it  down  and 
deposited  it  in  a  convenient  place /or 
the  tzse  of  the  plaintiff,  to  which  the 
plaintiff  replies  a  subsequent  conver- 
sion ;  proof  that  the  defendant  put  the 
gale  upon  his  own  premises,  from 
whence  the  plaint itf  might  have  tak^n 
it  if  he  had  pleased,  will  not  saslaiaT 
the  replication. 

liimghiQn  V,  Buikr.   4  T.  R.  3fi4 
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S5.  Where  the  pittinliff  had  lamU  abut- 
liii<;  on  one  Me  of  a  public  highway 
called  Shepherd's  Lane,  (which  is 
primd  facie  evidence  that  the  nearest 
half  of  the  lane  was  his  soil  and 
freehold),  he  may  declare  generally 
for  a  trespass  ia  his  close  called  Shep- 
herd 's  Lane ;  and  the  defendant  ratist 
plead  soil  and  freehold  in  another, 
in  order  to  drive  the  plaintiff  to  new 
assign  ihe  trespass  complained  of  in 
the  part  of  the  lane  which  was  Ills 
exclusive  properly. 

Stevens  v.  Whisiltr,    11  E.  R.  5 1 

26.  A  defendant,  in  trespass,  cannot  jus- 
tify, under  the  general  issue,  the  cutting 
the  posts  and  rails  of  the  plaintifi*, 
though  erected  upon  the  defendant's 
own  land;  there  being  no  question 
raised  as  to  the  property  remaining 
in  the  plaintiff.  * 

Welch  v.  Kash.   8  E.  R.  391 

27-  To  trespass  for  breaking  and  entering 
&c.  and  pulling  down  and  tiiking  away 
certain  buildings,  &c.  The  defendant 
as  to  the  breaking  and  entering  suf- 
fered judgment  by  default,  stnd 
pleaded  not  guilty  as  to  the  rest. — 
Held  that  such  plea  was  sustained  by 
shelving  that  the  building  taken  away, 
which  was  of  wood,  was  erected  by 
him  as  tenant  of  the  premises  on  a 
foundatioa  of  brick,  for  the  purpose 
of  carrying  on  his  trade,  and  that  he 
still  continued  in  possession  of  the  pre- 
mises at  the  time  when,  &c.  though 
the  term  was  then  expired. 

Penton  v.  Robert.    2  E.  R.  88 

28.  To  trespass  for  an  assault  and  battery 
the  defendant  may  plead  that  the  plain- 
tiff, with  force  and  arms,  and  with  a 
strong  hand  endeavoured  forcibly  to 
break  and  enter  the  plaintiff 's  close; 
whereupon  the  defendant  "  did  then 
and  there  resist  and  oppose  such  en- 
trance, and  did  then  and  there  defend 
his  possession  as  it  was  lawful  for  him  to 
do ; "  and  if  any  damage  happened  to 
plaintiff  it  was  in  the  defence  of  the 
possession  of  the  said  close. 

Weaver  \.  Bush.    8T.R.78 

59*  A  plea  of  moUiter  manus  imposuU  in 
orner  to  turn  the  plaintiff  out  of  Ihe 
defendant's  house,  where  she  continued 
against  his  will,  ts  no  answer  to  a 
charge  against  the  defendant  for  stik- 
ing  the  plaintiff  re|>eated  blows,  and 
with  great Yorce  and  violence  several 
limes  knocking  her  down. 

Gregory  if  IJx.  v.  Hill.  8  T.  R.  299 
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30.  To  a  declaration  for  several  tres* 
passes  on  the  plaintiff's  land,  on  di- 
vers days,  &c.  the  plea  alleged ,  that 
at  tlie  said  several  days,  Szc,  the  de- 
fendant committed  the  said  several 
trespasses  by  licence  of  the  plaintiff: 
and  tlie  latter  replied  that  the  de- 
fendant of  his  own  wrong,  and  with- 
out the  cause  alledged,  committed  the 
said  several  trespasses,  &c. :  held 
that  evidence  of  a  licence  which  co- 
vered some,  but  not  all,  of  the  tres- 
passes proved,  within  the  period  laid 
in  the  declaration,  did  not  sustain 
the  justification  upon  the  issue  taken 
by  the  replication, 

JBartifs  v.  Hunt.    11  E.  R.  45 1 

31.  To  an  action  of  trespass,  for 
killing  the  plaintiff's  dog,  defendant 
cannot  justify  the  act,  by  stating  that 
the  lord  of  the  manor  was  possessed 
of  a  close,  and  that  the  defendant,  as 
his  gamekeeper,  killed  the  dog  when 
running  after  hares  in  that  close,  for 
the  preservation  of  Ihe  hares ;  such 
plea  not  even  stating  that  it  was  ne- 
cessary to  kill  the  dog  for  the  preser- 
vation of  the  hares;  not  stating  that  it 
was  the  dog  of  an  unqualified  person. 

Vet^e  V.  Lord  Cawdor,  11  E.  R»  568 

III.  Verdict,  SfC,  in. 

1.  Qu. — Whether,  in  an  action  of  Ires- 
pass  for  assaulting  and  beating  the 
plain! iff* 's  niece,  per  quod  servittHm 
amisit,  the  jury  can  take  into  their 
consideration  the  injury  sustained  by 
the  niece  herself,  in  having  been  de-* 
flowered. 

Edmonson  v.  Machell.  2  T.  R.  4- 

2.  In  these  acticns  the  court  will  not 
readily  grant  a  new  trial  on  account  of 
excessive  damages.  2T.  R.  lG6 

0.  In  trespass  for  assault  and  battery  and 
not  guilty  pleaded,  the  jury  are  not  at 
liberty  to  take  into  considtration  the 
circumstances  of  the  assault  and  battery 
with  a  view  to  reduce  the  verdict  be- 
low the  amount  of  the  dan)age  actu- 
ally sustained,  if  those  circumstances 
could  have  been  pleaded. 

Watson  V.  Christie.    2  B.  &  P.  2'24 

4.  Where  the  defendant  justified,  in 
trespass,  under  a  custom  which  was 
bad  in  law,  and  the  i>sue  on  it  was 
found  for  him,  the  court  set  aside  the 
verdict  on  that  issue,  and  entered  a 
verdict  for  the  plaintiff  with  nominal 
dattt()«:es. 

Selby  v.  Robinson.  2  T.  R.  758 
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5.  If  a  declaration  in  trespass  contain 
two  counts,  and  the  defendant  plead 
to  one,  and  suffer  judgment  by  de- 
fault on  anoiber,  and  on  trial  of 
the  first  tlie  plaintiff  only  prove  one 
act  of  trespass  which  is  covered  by 
the  second  count,  he  is  not  entitled  to 
a  verdict  on  the  first  count. 

Lee  Compere  v.  Hicks.   7  T.  R.  72? 

6.  Under  certain  circumstances  the  court 
will  stay  the  proceedings  in  an  action 
of  trespass  for  seizing  goods,  on  the 
defendant's  restoring  the  goods,  or 
)>aying  the  full  value  of  them,  with 
the  costs  oi  the  action. 

Pickering  v.  Tmste,   7  T.  R.  5? 

7.  Claim  of  couuzance  made  by  the  vice- 
chancellor  of  the   University  of  Ox- 
/wrf,  in  the  vacancy  of  the  o/7ice  of 
chancellor  hy  death,  on  behalf  of  the 
University,  allowed  in  a  plea  of  tres- 

WilUams  v.  Brickrnden,  1 1  £.  R.  543 

TROVER. 

1.  None  shall  be  held  to  special  bail  in 

action  of  trover  or  detinue  without  a 

judo^e  s  order.   Reg.Gai.  K.  B.  A*  C.  P. 

//iVUs  G.  3.  PE.  R.  3C?5 

1  W.  P.  T.  203 
'2,  Trover  must  ha  fonnded   in  the  pro- 
perty of  the  plaintiff.  1  T.  R.  56* 

3.  And  he  must  have  the  right  of  pos- 
session as  well  as  of  property. 

Gordon  v.  Harper,   7  T.  R.  p 

4.  Therefore  \U;ere  furniture,  which 
had  been  leased  with  the  hous^  was 
wrongfully  taken  in  execution  by  the 
^heri^,  it  was  ruled  that  the  landlord 
could  not  maintain  trover  pen'iing 
the  lease.  7  T.  R.  9 

5.  A  plaiutilf  who  is  entitled  to  the  tem- 
porary possession  of  a  chattel,  and 
delivers  it  back  to  the  owner  for  an 
es|>ecial  purpose,  may  after  that  pur- 
pose 4s  satisfied,  and  during  his  tem- 
porary ri«^lit,  maintain  tiover  for  it 
aguiiist  the  owner. 

RoberU  v.  JVi/atL    2  W.  P.  T.  2^8 

6.  A  trader  on  the  eve  of  banknipti  y 
makes  a  collu!»ive  sale  of  hb  goods  to 
A.,  the  assignees  cannot  maintain 
irover  for  them  against  yl.,  wiilH)ut 
proving  a  demand  and  refiiiial. 

Xixon  V.  Jtnkins.  2  H.  B.  1 35 

7.  Where  the  owner  of  gootis  on  board 
a  vessel  directeit  the  captain  not  to 
land  them  on  the  whurf,  against  \iiuch 
the  vessel  was  moored,  which  he  pro- 
ini'^ed  not  to  do,  but  afterwards,  dc- 

.  liver-jd  them  to  the  wharfinger  for  the 
owner's  use,  under  ibe  idea  of  the 
whartit'gef's  having  a  lien  tiiei^on  for 
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the  wharfage  fees,  because  flie  vessel 
was  unloaded  against  the  wharf;  hehi 
that  the  owner  upon  demand  and 
denial  might  maintain  trover  against 
the  captain,  unless  the  latter  could 
establish  the  wharfinger  s  right. 

SyedsM.Hay.   4T.R.  260 

8.  A.  entrusted  B.  with  goods  to  sell  in 
India,  agreeing  to  take  back  from  JB» 
what  he  should  not  be  able  to  sell,  an/l 
allowing  him  what  he  should  obtain 
beyond  a  certain  prire,  with  liberty 
to  sell  them  for  what  he  could  ge% 
if  he  could  not  obtain  that  price.  B, 
not  being  able  to  sell  the  goods  in 
India  himself,  left  them  with  an  a«rent 
to  be  disposed  of  by  him,  directing 
the  agent  to  remit  the  ntoiiey  lo  him 
(B.)  in  England.  Hf  1 1  that  ^.  could 
not  maiutain  trover  agaiust  B.  for  the 
goods. 

Bromley  v.  CoxwelL  2  B.  &  P.  438 

9-  And  it  seems  that  he  could  not  main* 
tain  any  action.  ib. 

10.  If  ^.  indorse  a  bill,  drawn  in  his 
favour  and  accepted,  to  B.  in  order 
that  he  mav  raise  monev  for  ^.  by 
net^ocidting  it,  and  B.  gives  it  to  C, 
who  puts  it  into  the  hands  of  />. 
without  consideration,  two  years  after 
the  bill  is  due,  A.  may  recover  back 
the  bill  from  2>.  in  trover. 
Cogger  let/  v.  Cuthhert.    2  N.  R.  170 

1  ] .  An  actioQ  of  trover  cannot  be  main- 
tained by  a  tenant  in  tail  expectant  on 
the  determination  of  an  estate  for 
life,  without  impeachment  of  wsiste, 
for  timber  which  grew  upon  and  was 
severed  from  the  estate. 

Pyne  v.  Dor,    1  T.  R.  55 

12.  Certain  lands  together  with  thewoods, 
&c.  were  conveyed  under  a  marriage 
sc'tlement  to  A.  and  Bi.  their  heirs 
aud  assigns  during  the  life  of  5.  W.  ia 
trust,  to  pay  the  rents  and  profits,  as 
the  said  5.  \V.  should  appoint,  during 
her  life ;  and  after  her  decease,  to  tjie 
Use  of  such  child  or  children  of  the 
ntarriage,  and  in  such  shares  as  the  said 
i9.  W.  should  appoint ;  and  for  want 
of  appoint^nent  to  the  use  of  the  chil- 
dren equ'.dly:  &c.  and  the  heirs  of 
their  bodies,  with  cross  reinainders ; 
aud  in  default  of  such  issue,  to  the 
use  of  the  ri/jht  heirs  of  5.  W.  for 
ever ;  held,  that  A^  and  jB.  could  not 
maintain  tro\er  agaiust  the  defendajit^ 
a  stranger,  for  certain  trees  which  bad 
been  cut  down  by  the  order  af  the 
hu^hand  of  5.  W.^  aud  canied  away 
by  ihe  defendant. 

Blalie  ▼.  Ans€mnhtfrf  N.  R.  U 
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15.  A  member  of  an  amicable  society, 
intrusted  with  a  box  coiiiaining  the 
fund)  and  bound  by  bond  to  keep  it 
safely,  cannot  maintain  trover  agiiinst 
anotUer  member  and  a  third  person, 
who  take  it  from  him. 

Hollidayv.Camsell    1  T.  R.  658 

14.  An  uncertificated  bankrupt  may 
maintain  trover  for  goods  acquired  by 
him  since  his  bankruptcy,  as  against 
all  the  world  but  his  as«»ignees. 

Webb  V.  Fox.   7T.R.391 

15.  Where  a  ship  was  mortgaged  at  sea, 
with  a  proviso  that  the  mortagor 
should  continue  in  possession  till  failure 
of  payment  of  the  mortgage  money 
on  demand,  but  the  grand  bill  of  sale 
was  delivered,  and  the  mortgagor 
became  bankrupt  before  the  arrival 
the  ship,  and  tlie  mortgagee  took  pos 
session  on  her  arrival ;  be  may  maintain 
trover  against  the  assignees  who  took 
the  bhip  from  him,  notwithstanding  he^ 
made  no  demand  either  on  the  bank- 
rupt or  his  assignees. 

Atkinson  v.  Mallnff.    2  T.  R.  462 

16.  A  sale  of  a  ship  (which  was  after 
wards  lost  at  sea),  made  by  the  df- 
fendant,  who  claimed  under  a  defec- 
tive conveyance  from  a  trader  before 
his  bankruptcy,  is  a  sutticient  conver- 
sion to  enable  the  assignees  of  the 
bankrupt  to  maintain  trover,  without 
shewing  a  demand  and  refusal. 
Sloxam  Sf  ai.  {Assignees)  v.  Hubbard. 

5  E.  R.  407 
1 7*  Sembhj  that  a  sale  of  the  whole  of  a 
ship  by  one  who  is  only  a  part-owner, 
in  exclut)ion  of  the  right  of  another 
who  is  lenant  in  common  with  him,  is 
not  equivalent  to  the  destruction  of  the 
subject-maiter  mediately  or  immedi- 
ateiy,  so  as  to  enable  bis  co*tenant  to 
maintain  trover  against  him  for  it. 

Heath  v.  Hubburd.  4  E.  R.  1 1 0 
1 8.  But  if  the  snbject-matter  be  actually 
destroyed  by  one  tenant  in  common, 
trover  will  lie  against  him  by  his  co- 
tenant.  And  where  it  appeared  that 
one  tenant  in  common  iforcibly  took 
a  ship  out  of  another's  possession,  and 
secreted  it  from  him,  so  that  he  knew 
n(»t  where  it  was  carried,  and  changed 
the  nan  e  of  it,  and  it  afterwards  got 
into  a  third  person's  hands,  who  sent 
it  on  a  foreign  vovage  where  it  was 
lo<«t.  Lord  C.  J.  King  left  it  to  the 
jury,  whether  under  the  circumstances 
the  destruction  was  not  by  the  defen- 
dant's (the  tenant  in  common's) means: 
and  thejur^  finding  in  the. affirmative, 


the  court,  on  motion  for  a  new  friul, 
approved  of  the  Chief  Justice's  direc- 
tion, and  refused  to  set  aside  the  ver- 
dict. Harnardiston  v.  Chapman.  H.  7. 
G.l.C.  B.  Lord  King*s  MS.  (cited.) 

4E.R.  121 

if>»  One  tenant  in  common  of  a  chattel 
caimot  maintain  trover  for  it  against 
his  companion,  unless  the  latter  have 
so  disposed  of  it,  as  (o  render  it  iui^ 
possible  that  the  plaintiff  should  ever 
take  and  u^e  it. 
Fennings,  v.  GrenviUe.    1 W.  P,  T.  1\  I 

20.  The  conversion  of  a  chattel  by  a 
tenant  in  common  to  its  general  and 
profitable  application  ^  though  it 
change  the  form  of  the  substance,  is 
not  such  a  destruction  of  the  subject-* 
matter,  as  to  prevent  the  plaintiff 
from  taking  and  using  it  in  its  altered 
state ;  therefore  it  creates  no  right  of 
action.  l  W.  P.  T,  241 

2J.  Trover  and  not  trespass  lies  by  the 
assignees  of  a  bankrupt  against  a  she- 
ri^,  for  taking  the  goods  of  the  bank- 
ru))t  in  execution  after  ah  act  of 
bankruptcy,  though  before  the  issuing 
of  tb-  commission,  where  he  sells  theni 
afier  the  issuing  of  the  commission, 
&c.  and  has  notice  from  the  provi<» 
sional  assignee  not  to  sell.  Smith  S^aU 
(Assignees)  v.  Milles.  1  T.  R.  475 

22.  Where  defendant  came  into  pos- 
session of  goods  wrongfully,  no  tender 
is  necessary  for  the  amount  of  freight^ 
&c.  paid  by  him,  to  enable  the  plain* 
tiff  to  maintain  his  action  of  trover. 
Lempriere  v.  Pasley.  2  T.  R.  485 

^3.  If  goods  be  obtained  from  A,  by 
fraud,  and  pawned  to  B.  without  no- 
tice, and  Ap  prosecute  the  offender  to 
conviction,  and  get  possession  of  his 
goods,  B.  may  maintain  trover  for 
them:  for  this  is  distinguishable  from 
the  cas€  of  felony,  where  the  owner'9 
right  of  restitution  is  given  hy  positive 
statute.  (21  H.  8.  c,  11.) 

Parker  w  Patrick.  5  T.  R,  1 75 

24.  Trover  will  not  lie  for  goods  irregU' 
larlj/  sold  under  a  distress ;  the  statute 
11  G.  2.  c.  19.  §  19.  havng  declare4 
that  the  party  selling  should  not  be 
deemed  a  trespasser  ab  initio;  and 
having  given  an  nction  on  the  cas^  to 
the  party  grieved  by  such  sale. 

Wallace  y.^  King.  1  H.  B.  15 

25.  But,  if  a  party  pay  money  in  order 
to  redeem  his  goods  from  a  wrongful 
distress  for  rent, he  may  mgintain  trover 
against  the  wrong-doer. 

Skivwick  V,  Blanchard.  6  T.  B.  ^9i 

3P 
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26.  Taking  the  property  of  another,  by 
assignment  from  one  who  had  no  au- 
thor ily  lo  dispose  of  it ;  as  taking 
an  assignment  of  tobacco  in  the  king's 
warehouse,  by  way  of  pledge  from  a 
broker  who  had  purchased  it  there,  in 
his  own  name  for  his  principal ;  and 
refusing  to  deliver  it  to  the  principal, 
after  notice,  and  demand  by  him; 
none  other  than  the  person  in  whose 
name  it  is  warehoused  being  able  to 
take  it  out ;  is  a  conversion. 

M'Combte  v.  Davis.  6  E.  R.  538 

27.  Under  a  contract  of  sale  whereby 
the  vendee  agreed  to  purchase  all  the 

.  starch  of  the  vendor  then  lying  at  the 
warehouse  of  a  third  person,  at  so 
much  per  cwt.  by  bill  at  two  months; 
which  starch  was  in  papers,  but  the 
exact  weight  not  then  ascertained,  but 
%vas  to  be  ascertained  afterwards  ;  and 
14  days  were  to  be  allowed  for  the 
delivery  ;  and  the  vendor  gave  a  note 
to  the  Vendee,  addressed  to  the  ware- 
h<»«se-keeper,  directing  him  to  weigh 
and  deliver  to  the  vendee  all  his  starch: 
held  that  under  this  contract  the  ab- 
solute property  in  the  goods  did  not 
vest  in  the  vendee  before  the  weighing, 
which  was  to  precede  the  delivery,  and 
to  ascertain/  the  price  ;  and  that  part 
of  the  starch  having  b?en  weighed  and 
delivered  to  the  vendee  by  his  direc- 
tion,  the  vendor  might  notwitlntand- 
iug  such  part  delivery  upon  the  bank 
ruptcy  of  th6  vendee,  retain  the  re- 
mainder, which  still  continued  un- 
weighed  in  the  warehouse,  in  the  name 
and  at  the  expense  of  the  vendor. 
Ifanson  Sf  al.  (Assigntes)  v.  Mff/ei\ 

6E.R*6li 

CS.  If  a  person  contracts  with  another 
for  a  chattel  which  is  not  in  existence 
at  the  time  of  the  contract,  though 
be  pays  him  the  whole  Value  in  ad- 
vance, and  the  other  proceeds  to  exe- 
cute the  order,  the  buyer  acquires  no 
property  in  the  chattel  till  it  is  fi- 
nished and  delivered  to  him;  and  there- 
fore trover  cannot  be  maintained  for 
it.  Mucklow  and  others,  Assignees 
of  Royland,\, Mangles,  lW.F.T.318 

29.  A  power  of  attorney  to  receive  all 
salary  and  money,  with  ait  the  prin- 
cipal's authority  to  recover,  com- 
pound and  discharge,  and  lo  give 
rell^ases,  and  appoint  stibstitutes,  does 
not  authorize  the  person  possessing 
the  power  of  attorney,  to  negotiate 
bills  ^>f  exchange  received  by  him ; 
nor  to  indorse  theui  in  his  own  name ; 
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and  therefore  trover  maybe  mjiintameil 
against  him  for  bills  so  negociated. 

Hogg  v.  Snaiih,  1  W.  P.  T.  347 

30.  Upon  a  contract  lo  carry  and  deliver 
goods,  the  possession  01  the  goods, 
still  remaining  with  the  defendant, 
trover  lies. 

Vewell  V.  Moxwiy  8p  al.  1  W.  P.T.  391 

31.  If  a«thing  (e.  g.  a  lease)  be  deposited 
by  one,  with  the  authority  of  another, 
and  received  by  the  bailee,  on  account 
of  both,  one  alone  cannot  demand  it 
of  the  bailee  without  the  authority  of 
the  other,  so  as  to  maintain  trover  on 
the  bailee's  refusal  to  deliver  it. 

May  Sf  al.  V.  Harvey.  13  £.  R.  197 

TRUST  AND  TRUSTEES. 

1.  A  clause  in  a  marriage  settlement, 
"  tha(  the  trustees  should  not  be 
chargeable  with,  or  accountable  for, 
any  money  arising  in  execution  of  the 
said  trusts,  but  what  the  person  or 
persons  so  to  be  accountable  should 
actually  receive,"  does  not  bind  the 
trustees  generally  as  a  covenant^  but  is 
a  clause  of  indemnity  to  take  away 
that  responsibility  which  each  would 
otherwise  be  subject  to  for  the  acts  of 
the  others ;  and  only  leaves  each  of 
them  accountable  for  what  he  actually 
receives,  as  for  a  single  contract  debt. 

Bartlett  v.  Hodgson.  1  T.  R.  42 

2.  If  a  person  jointly  interested  with  aa 
infant  in  a  lease,  obtain  a  renewal  to 
himself  only,  and  the  lease  prove  bene- 
ficial, he  shall  be  held  to  have  acted  as 
trustee,  and  the  infant  may  claim  his 
share  of  the  benefit ;  biit  if  it  do  not 
prove  beneficial,  he  must  take  it  to 
himself  only. 

Ex  parte  Grace.  1  B.  &  P.  3/6 
3 .  A  deed  of  trust  conveyed  the  lease  of 
a  farm,  and  all  the  grantor*s  effects 
and  all  debts  due  to  him,  to  trustees  in 
consideration  of  a  certain  sum  to  be 
paid  to  him  by  one  of  the  trustees ;  in 
trust,  to  dispose  of  ail  the  property, 
and  out  of  the  produce  to  feim burse 
the  trustee  the  sum  advanced  by  hiia 
to  the  grantor,  and  all  other  the  trustees' 
df  raands  upon  him  ;  and  then  to  pay 
all  such  debts  as  were  justly  due  frora 
the  grantor,  as  the  trustees  in  their 
discretion  should  think  proper;  the 
&uq)Ius  lo  be  holden  for  ihe  benefit  of 
the  grantor's  wife  (whose  property 
tlie  bulk  of  it  originally  was)  as  a 
separate  maintenance  for  her,  in  con- 
sc(|uence  of  a  separation  between  them 
on  account  of  her  husband's  ill  usage : 
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held)  that  such  deed  was  not  fraudulent 
or  void  Hgainst  creditors,  it  appearing 
to  have  been  made  bond  fide  at  the 
time,  and  that  all  the  creditors  of  the 
^antor  known  at  the  time,  had  upon 
application  to  the   trustees,    received 
payment  of  their  debts :  held  also  that 
tlie  wife  was  not  liable,  as  executrix  de 
SQtt  tort,  after  the  death  of  her  husband 
intestate,  on  account  of  her  possession 
of  this  property  under   the  deed  of 
trust,  Nunn  Sp  al,  (Assignees)  v.  Wils- 
more,  Ejcecutrix.  8  T.  R.  521 
4.  A.,  tenant  for  life,  remainder  to  his 
son  B.  in  tail,  reversion  to  himself  in 
/ce,  agreed  with  B.   in  order  to. re- 
lieve themselves  from  their  debts,  to 
bar  the  entail:    and   in    1773   they 
conveyed  estales  in  N.  and  L,  to  the 
use  of  trustees  and  their  heirs,  in  trust 
to  sell   the   iV.   estates  and  pay  the  \ 
debts,  &c. ;  and  as  to  the  L.  estate 
(the  only  one  in  question),  in  trust 
that  the   trustees   should,   with    the 
consent  of  A.  and  his  wife,  and  of  i^., 
or  the  survivor,  sell  the  inheritance  in 
fee,  and    apply  the   purchase-money 
on  the  trusts  after  mentioned :  with 
a  proviso  that  the  rents,  issues  and 
profits,  should  until  sale  of  the  inhe- 
ritance,  be  received  by  such  person 
knd  for  such  uses  as  they  would  have 
been  if  the  deed  had  not  been  made 
and  no  tines  levied.     And  as  to  the 
money  arising  from  the  sale  of  the  L 
•    estate,  in  trust  to  invest  the  same,  with 
the  like  consent,  in  the  purchase  of 
other  lands  in  fee,  to  be  settled,  subject 
to  certain  charges,  on  A.  for  life,  re- 
mainder to  B.   lit  fee;  the  Court  of 
K.  B.  held. 

1st.  That  the  use  of  the  L.  estate 
was    immediately    executed    in    the  I 
triistec«<,    even    before    any    consent ' 
given  to  the  sale  of  it  by  A,  &cc.', 
and  that,    notwithstanding  the    pro- 
viso,   which    stipulated  only  for  the 
receipt,  by  the  ptirty  before  entitled, 
of  the  rents,  &c.,  as  contradistinguish 
ed  from  the  legal  estate  of  the  inheri- 
ritance,  which  was  left  in  the  trustees. 
And  that  this  was  not  a  mere  power  of 
sale  in  the  trustees  tacked  to  the  legal 
estate  of  the  owner. 

2ndly,  That  though  A.,  who  sur- 
vived his  wife  and  Bf ,  continued  in  pos- 
session of  the  L.  estate  down  to  17S)5, 
when  he  s<dd  it,  and  dieii  some  time 
after ;  and  though,  aficr  the  ^ale  of 
Ine  A*,  estate  in  1774'.  for  the  pay- 
ment of  the  debts,    the   trustees  <;! 


the  JL.  estate  never  interfered  in  fur 
ther  execution   of  the  trust    during 
A:s  life  time,  but  brought  ejectment 
after  his   death;    yet   that   no   pre- 
sumption could  be  made  at  the  trial 
in  favour  of  the  defendants,  who  pur- 
chased from  A.  in  1795,  for  a   valu- 
able  consideration,    without   notice, 
either  that  the   trustees  had  re-con- 
veyed the  legal   estate   to  A.^n   his 
lifetime,    as    upon  a  satisfied  trusty 
according  to  the   old   uses;   or   had 
conveyed  a  new  estate  to  him  as  a 
purchaser  under  a  sale   by  them  in 
execution  of  their  trust.     For  a  court 
of  law  will  never  presume  a   recon- 
veyance by  trustees,  where  such  re- 
conveyance would,  be  a   breach  of 
their  trust;  which  would  be  the  case 
here  upon  a  supposition  that  B.,  the 
son,  was  a   purchaser  for  a  valuable 
consideration    of   the  remainder    ia 
fee,  which  was  to  be  limited  to   him 
upon  the  settlement  of  tlie  new  estate 
to  be  acquired    with   the  purchase- 
money  of  the  L.  estate.    Nor  is  such 
a  presumption  to  be  made  in  the  first 
instance,  even  in  the  case  of  a  doubt* 
ful  equity,  before  a  court   of  equity 
has  declared  in  favour  of  the  Cipiit- 
able  title  of  the  party  for  whom  such  • 
presumption  is  required.     Nor   was 
there  any  evidence  to  support  a  pre- 
sumption   that   A.  had  purchased  a 
new  estate  of  the  trustees.     Keane  d. 
Byron  (Ld.)  Sf  al.  v.  Deardon  ^  aL 

8  E.  R.  243     ' 
5.  One,  after  devi>ing  certain  lands  to 
trustees  and  their  heirs,  to  pay  debts 
in  aid  of  the  personnl  estate,  devised 
the  surplus,  and  all   his  other 'lauds» 
6iC.  to  his  1st,  2d,  dd,  and  other  sons, 
successively,  for  life ;  with  successive 
remainders  to  trustees  and  their  heirs, 
to  preserve  subsequent  estates  during 
the  lives  of  the  several   tenants  for 
life  ;  with  several   remainders  siicres- 
sivfly  to  the  first  and    other   sons  of 
the    bodies   of   the  testator's  several 
sons  in  tail  male  ;    with   like   remain- 
ders to  his   daughter   S.   for  life,  to 
trustees,   &c,    and   to  her   first' and 
other  sons,  successively,  in  tail  male : 
with  a  proviso,  that  each  of  the  tes- 
tator's sons,  as  he  came   into   posnes- 
sion,  might  from  time  to   time  grant 
or  appoint   all   or    any  part  of  the 
lands  whereof  he  shouid  be  so  seized 
and  possessed  to  tntstees,  on  trust  by 
the  rents  and  profits  to  pay  a  jointure 
to  any  wife,  &c.  for  the  term  of  each 
.     3  P  2 
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such  Wife  8  natural  life  miltf.  There 
livere  also  powers  by  deed  to  charge 
the  lands  with  portions  for  daughters 
and  younger  children,  and  to  lease  lor 
twenty-one  years. 

Tlie  eldest  sou,  having  married,  by 
deed,  reciting  the  will  and  power, 
conveyed  certain  of  the  lai.ds  to  ttTts- 
tees  and  their  heirs,  on  trust  by  the 


rents  and  profits  to  take  and  pay  a 
jointure  to  hU wife {iurin^ hernaturel 
life  onlif ;  and  charged  the  Unds  with 
portions  for  younger  children,  if  any ; 
which  deed  also  contained  a  covenant 
for  quiet  enjovmeut  durins^  the  wife's 
life:  the  Coiirt  of  K.  B.  held  that  by 
such  deed  the  trustees  took  ^fee. 
Wifkhum  V.  Wykham.    i  1  £.  R.  45S 


V- 


Variance* 

1,  Setween  the  Declaration  or  Plea,  SfC. 
and  the  IVrit  or  the  Proof  produced, 

I*  In  an  action  of  debt  on  a  simple  con> 
tract  ihe  declaration  is  good,  though 
it  sjiecify  a  le»s  sum  in  the  several 
counts  than  is  dem^inded  in  the  re- 
cit.»l  of  the  ^rit,  and  yet  assigns  as 
a  breach  the  non  paymeut  of  the  sum 
dcniaiuie.'l  in  tiie  writ. 

M'QuiUin  v.  Cox.    1  H.  B.  21Q 

9,  tn  such  action  tlio  plaintitf  may  prove 
and  recover  a  less  sum  than  is  stated 
to  be  due.  1  H.  B.  249 

3.  A  variance  bttvvcen  the  writ  and 
count  (the  ac  etiam  being  in  case  ori 
promises^  but  tiie  declaration  in  debt) 
is  not  a  ground  f  i  entering  an  ejr- 
oneretnr  ou  the  bail  piece,  \ihcre  the 
frum  sworn  to  i!»  under  40/. 

Lockwood  v.  Hill.    I  H.  B.  310 

4*  Where  the  declaration  set  forih  the 
precept  from  the  sheriff  to  the  port 
reeve  of  a  borough,  the  improper  in- 
sertion of  the  word  "  if  in  such 
prtcept,  Piz.  •*  and  (/"the  said  electi'm 
so  made''  <&c.  is  not  a  fatal  variance, 
but  is  to  be  rejected  as  surplusage. 

King  V.  Pippeft.    I  T.  R.  235 

5«  In  an  aitiou  against  the  sheriff  for 
t.ikicg  goods  witiioil  lev\ing  a  year*s 
rent,  the  plaintiff  undcrtaHing  to  set 
forth  the  particulars  of  the  demise, 
(which  was  luinecessary),  and  not  prov- 
ing tliem  Yi  laid,  must  be  non-suited. 
£risiow  V.  llright,  {Dougl,  642.) 

1  T.  R.  236,  n. 

6,  In  an  action  on  the  ca^e  against  the 
sheriff  for  n<g!igent  and  wrongful 
c^'uduct  in  eonducling  the  sale  of  the 
plaintiff's  good>  under  a  writ  of  fieri 
farifl*,  by  wh;ch  they  were  ^old  much 
u'.der  value,  where,  in  si, -ting  the 
stb stance  of  the  wiit,  the  count  dU 
^c•dJ;^d  th.it  the  shtriff  \>iis  com- 
ruauded  to  levy  SOs.  awarded  to  «/.  C« 


for  his  damages  sustained  by  oecasion 
of  the  detaining  the  debt;  that  is 
proved  by  the  writ,  which  slated  that 
the  80«.  were  awarded  to  ,/.  C.  for 
his  damages  sustained  as  well  by  rea« 
sou  of  detaining  the  debt  as  f«»r  his 
costs,  1^'c. :  for  costs  are  in  legal  sense 
included  in  the  word  damas^es, 

Phillips  V.  Bacon.    §  E.  R.  198 

7.  In  an  action  by  the  bailiff  of  IVesi^ 
minster  against  the  defendant,  in-  the 
nature  of  an  escape,  the  declaralioa 
stated  a  latitat  against  Donna'  and  •/• 
Doe^  with  an  ac  etiam  against  Doumer 
lor  30/.  I'he  writ  produced  f»  cr*» 
dvnce  was  againi>t  Donner  and  two 
others,  and  not  against./.  Doe»  Lord 
Manyfield  held  this  to  be  good,  it 
being  a  suflicient  writ  to  warrant  the 
arrest.  Htndray  v.  Spencer^  Sittings 
nftcr  J\lichaelnia9\773f  at  Westminster. 

1  T.  R.  238,  «. 

8.  In  an  action  for  non-residence,  the 
parish  was  •styled  in  the  declaralioa 
St.  Ethelburg;  the  real  name  appeared 
in  evidence  to  [ieSt.Ethelburgai  held 
a  fatal  variance,      JVilson  q.  i.  v.  GiU 

bert.  2B.  &P.231 
y.  A  variance  in  setting  out  one  or 
several  covenants  in  a  lease,  on  which 
breaches  were  assigned,  viz.  the  Cellar* 
beer  field,  instead  of  the  Aller-beer 
field,  held  fatal ;  being  considered  as 
part  of  the  description  of  the  <leeH 
declared  on;  though  the  plaintiff 
waved  going  for  damages  on  XXnt 
breach  of  that  covenant. 

Put  y.  Green.   9  E.  R.  188 

10.  Where  three  pari!»h  churches  liave 
been  united  by  22  Car.  2.  c.  H.  ibe 
benefice  may  be  described  in  pleading 
a^  one  rectory.       Wilson  q.  t.  v*  yam 

'Mildert.    2  B.  &  P.  394 

11.  If  a  bill  drawn  by  John  Crouch  be 
declared  upon  as  drawn  UyJohndmch, 
the  variance  is  fatal. 

Whitwdl  v.  Bennitt,   3  P.  &  P.  55^ 
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12.  tn  AA  aetiofl  for  bribery,  the  decla- 
ration stated  the  precept  to  be  directeil 
to  the  mayor  only ;  but  the  precept 
proved  was  directed  to  tlie  mayor  and 
burgesses:  ^vhichwas  held  to  prove 
the  decUration.  Cuming  v.  Sibley, 
E.  9  G.  3.  C.  B.  1  T.  R.  239.  n. 

13.  So  where  the  precept  dec  tared  on 
was  to  the  bdlifB  and  jurats,  and  that 
proved  was  directed  to  th<^  bailitf  and 
jurats,     WaiT  v.  Harbin,  2  H.  B.  11 3 

14.  hi  an  action  for  an  amprceinent  in  a 
cotirt-leet,  if  the  dechuation  state  the 
court  to  hare  been  holden  before  the 
steward  of  the  manor,  but  the  evidence 
prove  it  to  have  been  holden  before 
the  deputy  steioard,  it  is  a  fatal  vari- 
ance.   IVyvill  V.  Shepherd.  1  H.  B.  l62 

15.  S.  P.  Where  the  declaration  5tate<l 
that  the  defendant  was  summoned  to 
serve  on  the  jury  of  the  court-leet  and 
court-baron,  but  the  summons  was  to 
serve  on  the  jury  of  the  court-leet  only. 
Grey  v.  Wheatly  {N,  P.)  1  H  .B.  I  63,m. 

\6.  Evidence  that  the  homage  have  been 
accustomed  to  assess  a  certain  sum  of 
money  as  aheriot  upon  alienation,  and 
that  such  assessment  has  always  been 
nrade  with  reference  to  the  best  chat- 
tel of  the  tenant,  will  not  support  an 
avowry,  for  a  keriot  in  kind  upon  alie- 
iiution.  ' 

Parkin  v.  JtadcUffe.   1  B.  &  P.  393 

If,  On  a  justification  by  the  lord  of  a 
manor,  under  a  custom  that  the  lord 
should  have  the  best  beast  on  the 
tenant's  death,  the  custom  proved  was 
that  the  lord  should  have  the  best  beast 
or  good,  and  the  whole  Court  of  C.  P. 
held  the  variance  fatal.  Adderley  v. 
Hart,  T.4,G.l.       1  B.  &  P.  394,  n. 

IS.  In  an  aclion  on  a  bail  bond,  the  spe- 
cial orif;inal  being  returnable  coram 
domino  rege  ubicunque  tunc  fnerit  in 
AngUa,  the  omiiisiou  of  the  word  uhi- 
vunque  was  held  not  fatal,  for  the  writ 
is  to  compel  appearance  before  the 
king  in  his  court,  and  not  in  person, 
and  therefore  it  could  not,  as  was  ob- 
jected, be  to  compel  appearance  out 
of  England.  Shultleworth\.Pilking- 
toH  (2  Stra.  1 135.)     1  T.  R.  240,  n. 

19'  lu  cases  upon  contracts  it  is  necessary 
to  set  out  the  contract  truly ;  and  a 
diA'erence  in  any  part  is  fatal,  becaus. 
the  contract  is  entire^         1  T.  R.  ?40 

20.  Where  the  contract  declared  upon 
was,  that  the  defendant  should  deliver 
to  the  plaintiff  all  hi:)  tallow  at  ^s.pn 
flpne;  and  the  conti^ct  proved  was, 


that  the  defctidatit  should  deliver  it  at 
4^.  per  *tone,  and  so  much  more  as  the 
plaintiff  paid  to  any  other  person: 
this  wa^j  heM  a  fata»  variance. 

Churchill  v.  f r  ilkins,    1 T.  R.  447 

21.  But  where  the  whole  consideration 
of  a  promise  !•<  truiy  stated,  and  also 
all  su(  h  parts  of  the  promise  itself,  the 
breach  of  which  is  complained  of; 
it  is  not  nece*sarv  to  state  in  the  de* 
claration  other  parts  of  the  promise, 
not  qualifying  or  varying  in  any  re- 
spect the  parts  so  complained  of  as 
broken.  As  where  the  plaintiff  de- 
clared, that  in  consideraiirm  of  hts 
re-delivery  to  the  defen  lant  of  an 
unsound  horse,  which  he  had  before 
then  sold  to  the  plaintiff,  the  defend* 
ant  promised  to  deliver  to  him  ano<* 
ther  horse  in  lieu,  6cc.  which  slioukJ 
be  worth  80/.  And  be  a  you7ig  horse; 
and  th'  II  alledged  a  breachin  both 
those  respects :  heM  sufhrient ;  though 
the  proof  were  not  o!ily  of  a  promise 
that  the  second  horse  should  be  worth 
SO/,  (which  it  was  not)  and  be  a 
young  horse,  but  al^o  of  a  warranty 
that  it  was  sound,  and  had  never  been 
in  harness. 

Miles  V.  Sheward.    8  E.  R.  7 

22.  Di'claration  by  a  sailor  f  )r  wasres^ 
and  the  averajre  price  of  a  nei»ro  slave 
for  a  certain  voyage  (to  nit;  **from 
the  port  of  London  iothrcoa  f  ©/Afri- 
ca, and  from  thence  to  the  We>f  l.idies  ;*' 
in  the  articles  it  was  cailcd  a  voyage 
"  from  the  f>oit  oi  London  lo  the  coast 
of  Africa^  from  thene  to  the  IP^est 
Indies  or  America,  and  afterwards  to 
London  in  Great  Briiaui,  or  to  her  de- 
livering port  in  Europe;"  held  that 
the  variance  was  f  ua!,  notwithstanding 
the  srt'/icf^,  and  although  the  voyage 
was  in  fact  put  an  end  to  in  the  IVest 
Indies;  and  that ilh«i  roii> Met  for  the 
price  of  a  slave,  not  being  inciufled  in 
the  articles  pursuaut  to  2  G.  2.  c  36. 
was  void. 

White  v.  nUson.   2  B.  &  P.  1 16 

23.  Derlaration  for  52/.  \0s.  f<»r  run- 
money  ,  evidence,  a  note  for  52/- 
10s.  for  rim  money,  wiih  an  addi- 
tional  stipulation  wiitten  after  signa- 
ture of  the  nole,  for  a  pint  of  rum  jT^r 
day ;  and  held  no  vatiauce. 

Baptiste  V.  Cobbold.    J  B.  lSc  P.  7 

24.  In  a  declaration  on  an  agreement  for 
a  wager,  thisiudoisemeui  on  the  agree- 
ment;  ''  N.  B.  To  start,  P.  P.,  in  15 
days  from  this  date/'  was  not  noticed ; 
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the  omission  was  held  to  be  lOimate- 
rial ;  "  P.  P."  hving  considered  merely 
insensible  letters. 

Whalei^  V.  Pqjot  2  B.  &  P.  5 1 

25.  An  avowry  for  an  increa9ed  rent  on 
a  deniise  for  every  -acre  of  the  land 
which  should  be  converted  into  tillage, 
is  supported  (under  II  G.  2.  c.  ipO 
by  the  evidence  of  a  lease  for  a  term 
of  years,  with  a  covenant  to  pay  the. 
increased  rent  for  every  acre  which 
should  be  so  converted  during  a  part 
of  the  term  e,  g.for  the  last  three  years. 

Rouhon  v.  Clarke.  2  H.  B.  563 

26.  Evidence  of  an  agreement  to  deliver 
goods  to  the  defendant  is  a  variance 
from  a  count  on  an  agreement  to  de- 
liver them  to  another  person. 

Leery  v.  GooiUon.  4  T.  R.  687 

27.  Under  a  count  for  money  had  and 
received  .  by  three  defendants,  the 
plaintiff  cannot  give  in  evidence  money 
bad  and  received  by  them  and  by  a 
fourth  partner  who  is  now  dead. 
Spalding  v.  l^Iure  Sf  al.    6  T.  R.  363 

28.  Plaintiif  covenanted  to  build  two 
houses  for  500/.  by  a  certain  day,  and 
averred  in  an  action  of  covenant  foi 
the  money,  that  the  houses  were*  built 
in  the  time:  evidence  that  the  time 
had  been  enlarged  by  paro/ agreement, 
and  the  houses  finished  within  the  en- 
larged time,  will  not  support  the  de- 
claration. 

Littler  v.  Holland.  3  T.  R.  590 

29.  An  agreement  declared  on  to  sell 
oats  at  so  much  per  bushel  must  be 
taken  to  mean  the  Winchester  bushel, 
and  will  not  be  proved  by  evidence  of 
an  agreement  to  sell  b}  some  other 
bushel,     llockin  v.  Cooke,  4  T. R.  3 14 

30.  A  corrupt  agreement  for  the  forbear- 
ance of  money  till  one  or  the  other  of 
two  days,  at   the  option  of  the  bor- 

•  rower,  must  be  pleaded  according  to 
the  fact  in  the  alternative;  and  if  it 
be  stated  as  an  absolute  forbearance  till 
one  of  those  days,  the  evidence  will 
not  support  the  plea. 

-  Tate  V.  W.  llings.  3  T.  R.  53 1 
^^l.  In  an  action  for  the  j)enalty  of  the 
statute  12  Anne  c.  16,.  the  declaration 
stated  a  specific  sum  of  money  to  have 
been  lent  (in  which  the  usury  con- 
sisted); but  the  evidence  was,  that  the 
loan  wa:i  part  in  money  and  part  in 
goods,  (t\  ^.gold)  of  a  known  definite 
value,  which  tlie  party  receiving  the 
loan  agreed  to  take  as  cash.  This 
was  good  evidence  to  support  the  de- 
claration. 

Mar  be  j.  t.  v,  Parker.  1  H.  B.  £83 


32.  In  an  action  by  the  consignor  of 
goods  against  a  carrier  for  non-deli* 
very,  where  the  plaintiff  alledged  in 
his  declaration  that  the  defendant  un- 
dertook to  deliver,  &c.  in  consider- 
ation of  the  hire  to  be  paid  by  the 
plaintiff',  and  proved  that  the  hire  was 
to  be  paid  by  the  consignee,  it  was 
held  not  to  be  a  variance,  the  consignor 
being  liable  by  law. 

Moore  v.  Wilson.  1 T.  R.  659 

33.  In  an  action  on  a  policy  of  insurance 
the  declaration  stated  that  after  the 
making  of  the  policy  the  ship  sailed  ; 
the  evidence  was  that  she  sailed  be^ 
fore :  held  that  the  variance  was  im- 
material. 

Peppin  V.  Solomons.  5  T.  R.  495 
3i.  If  a  declaration  on  a  policy  of  insu- 
rance aver  the  goods  to  have  been 
seized  in  a  hostile  manner  by  enemies 
to  the  plaintiff  unknown ;  the  averment 
is  not  supported  by  evidence  that 
they  were  seized  by  the  Spanish  Go- 
vernment as  about  to  be  imported  con- 
trary to  the  taws  of  Spain. 

Matthie  v.  Potts.  3  B.  &  P.  23 

35.  Proof  that  defendant's  boat  run  down 
the  plaintiff's  in  the  half  way  reach 
in  the  Thames  will  support  an  allega- 
tion that  the  boat  was  run  down  in  the 
Thames,  near  the  half-way  reach,  in  aa 
action  on  the  case  for  negligence ;  be- 
cause the  place  is  not  material :  Aliter^ 
if  the  place  be  material ;  as  where  a 
justification  is  local. 

Drewry  v.  Twiss.  4  T.  R.  558 

36.  So  where  an  action  on  tlie  case  was 
brought  upon  an  agreement  that  the 
defendant  would  procure  the  plaintiflT 
a  bQOth  at  the  horse-race  on  Bamet 
common ;  and  the  declaration  alledged 
Bamet  common  to  be  in  Middlesex^ 
whereas  it  was  in  Hertford,  yet  held 
to  be  surplusage,  because  it  was  imn*a- 
terial  to  the  agreement  whether  Bar- 
net  common  lay  in  Middlesex  or  Hert" 
ford.  Frith  v.  Gray,  H.J.G.^.B.R. 

4T.  R.  56l,«. 

37.  Evidence  of  a  house  situate  in  the 
parish  of  M.  will  support  an  averment 
of  a  house  "  at  S.,"  S.  being  ex.tfa- 
parochial,  and  both  places  usually  go« 
ing  by  the  name  of  S. 

Burbidge  v.  Jakes.  1  B.  &  P,  225 

38.  An  action  on  the  ca^e  for  setting  up 
a  certain  mark  in  front  of  the  i)taiu* 
tiff's  dwelling-house,  in  order  to  de- 
fame him  as  the  keeper  of  a  bawdy- 
house,  is  not  local  iu  its  nature ;  and 
if  the  declaration,  after  describing  the 
houve    as  situate  in  a  certain  stieet 
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called  A.  ^reef,  ttt  the  parish  of  O.  A. 
(ihere  being  no  such  parish,)  after- 
warHs  state  the  nubance  to  be  erected 
and  placed  in  the  parish  aforesaid,  it 
wili  be  ascribed  to  venicf,  and  not  to 
local  description;  and  therefore  the 
place  is  not  material  to  be  proved  as 
laid.  Jeff^eries  v.  />ttncom^.n£  R.226 
39*  In  ejectment  the  premises  being  iaid 
I o  be  in  Famham,  and  proved  to  be  in 
Famliam  Royal,  is  not  a  fatal  variance 
unless  it  be  shewn  that  there  be  two 
Famhams, 

Doe  d.  Toilet  v.  Salter.  1 3  E.  R.  9 

40.  Iti  assumpsit  for  use  and  occupation, 
it  is  not  necessary  to  slate  in  what  pa- 
rish the  premises  are  situate,  and  if 
the  parish  is  described  by  a  wrong 
name  it  is  immaterial,  at  least  if  it  be 
described  by  a  i>^me  generally  known, 
and  which  could  not  therefore  mislead 

'    the  defendant. 

Kirtlett  v.  Pounsett.  1  W.  P.  T.  570 

41.  In  an  action  against  the  defendant 
for  negligence  Sis  an  attorney,  in  not 
prosecuting  a  debtor  of  the  plaintiff's 
to  judgment;  the  return  of  the  writ  on 
whicli  the  debtor  was  arrested  being 
laid  to  be  in  the  ^5th  year  of  the 
reign,  &c.  and  the  writ  itself  appear- 
ing to  be  returnable  in  the  24-1  h  year, 
this  was  held  to  be  a  fatal  variance, 
even  though  the  day  of  the  return  \ras 
alledged  in  the  declaration  under  a 
videlicet.  Green  v.  Rennett.  1  T.  R.656 

4 

42.  .An  allegation  in  a  plea  that  "  A.hy 
his  writing  sohl  the  aftermath  of  land 
to  J5.,"  was  held  not  proved  by  evi- 
dence that  undt'r  a  statute  enabling 
A.  to  sell  by  writing)  at  an  auction 
held  for  the  purpose  of  selling  it,  B. 
was  the  purchaser:  that  B.  gave  a 
promissory  note  for  the  sum,  and  that 
B.*s  name  was  written  (by  A.'s  agent) 
in  the  printed  catatalogue  as  the  buyer. 

Symonds  v.  BalL  8T.  R.  151 

43.  Proof  that  the  defendant  agreed  to 
sell  his  horse,  warranted  sound,  to  the 
plaintiff  for  3 1  /.  1 0«.,  and  at  the  same 
time  agreed  that  if  the  plaintiff  would 
take  the  horse  at  that  value,  he,  the 
defendant,  would  buy  another  horse  ot 
the  plaintiff's  brother  for  14/.  14f., 
and  that  the  difference  only  should  be 
paid  to  the  defendant,  will  support  a 
count  charging  only,  that  in  considera- 
tion that  the  plaintiff  would  buy  of  ihe 
defendant  a  horse  for  31/.  {v>8,  the 
defendant  promii^ed  that  it  was  sound, 
oud  tliat  iu  fact  the  pbiutiff  did  buy 


\h^  hoti^  for  that  price,  and  did pa^ 
to  the  defendant  the  3 1  /.  1  Qs. 

Hands  v.  Burton.  9  E.  R.  349 

II.  In  Indictments. 

1.  Undertook  for  understood,  in  an  in« 
diet  men  t  for  perjury,  held  an  immate- 
rial variance.  R.  v.  Beach, {Cowp. 229.) 

E.  26  G.  3.    (cited)    1  T,  R.  237 

2.  An  indictment  for  an. assault  had  these 
words,  *•  whereby  his  life  was  greatly 
despaired  of;*'  an  indictment  for  per* 
jurytsomlnitted  on  that  trial,  setting 
forth  the  former  indictment,  omitted 
the  word  "  despaired,"  which  was  sup- 
plied by  the  court. 

R.  W.May,  (Dougl.  183.)  f*. 

3.  An  indictment  for  perjury  stated  the 
bill  in  Chancery  to  be  directed  to 
Robert  Lord  Henley,  i^c.  whereas  it 
was  to  Sir  Robert  Henley,  Knt.  &c., 
and  the  objection  was  over-ruled! 

R.  v.  Lookup,  T.  7.  G.  3.  B.R.  (cited) 

1  T,  R.  240 

III.  In  Records;  Statutes,  Sfc*  or  the 
reciting  them. 

I  •  The  record  in  an  action  for  false  im« 
prisonment  set  forth  a  few  of  the  first 
wordi^  in  a  bill  of  Middlesex,  and  then 
added  an  SfC,  the  ^c.  was  held  by  Lee, 
Ch.  J.  to  he  no  variance  from  the  bill 
of  Middlesex y  when  read  at  the  trial. 
Wilson  V.  ATawson,  Sittings  after  M. 
13  G.  3.  at  H  V^/min^/^r.  (cited) 

IT.  R.  237 

2.  Au  averment  in  a  declaration,  of  the 
day  of  a  former  trial  must  exactly  agree 
with  Ihe  record  to  be  produced  ii)  evi- 
dence to  support  it,  though  it  be  laid 
under  a  videlicet. 

Pope  v.  Foster.  4  T.  R.  590 

3.  In  an  action  on  the  case  for  a  malicious 
prosecution,  it  is  not  material  for  the 
plaiqtiff  to  prove  the  exact  day  of  his 
acquittal  as  laid  in  the  declaration,  so 
that  it  appears  to  have  been  before 
the  action  brought:  and  therefore  a 
variance  in  that  respect  between  the 
day  laid  and  the  day  slated  in  the  re- 
cord, which  was  produced  to  prove  the 
acquittal,  is  not  material ;  the  day  not 
being  laid  in  the  declaration  as  part  of 
the  description  of  such  record  of  ac- 
quittal. 

Purcel  V.  Mucnamara.  9  E.  R.  157 

4.  In  an  action  on  a  judgment,  if  the 
declaration  state  the  judgment  to  have 
been  recovered  in  u  icrm  different  from 
that  which  appears  on  the  record,  it  is 
a  failure  of  loeord. 

•  Rcstall  V.  Stratton.  I  H.  B.  49 
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5  It  is  also  a  variance  if  the  declaration, 
states  the  judgment  a^gainst  onedeien- 
daiit  otiiy,  when  it  was  against  more 
than  one.  1  H.  B.  49 

6.  Ad  allegalion  in  a  declaration,  with  a 
prout  patet,  &c.  that  the  plaint  flfs  b^ 
the  judgment  of  the  court  recovered 
against  the  biiil,  is  not  proved  by  the 
production  of  the  recognizance  of  buii, 
and  the  scire  facias  roll,  which  latter 
concluded  in  the  common  form ; 
"Therefore  it  is  considered  that  the 
plaintiffs  have  their  execution  there- 
upon against  the  bail:"  for  this  is  an 
award  of  ejtecution ;  or  at  most  a  judg- 
ment oferecution,  and  not  a  judgment 

'    to  recove7\ 

Philiipson  V.  Mangles.  1 1  E.  R.  5  K) 

f.  In  an  action  for  a  malicious  prosecu- 
tion, the  copy  of  the  original  roll  or 
record  of  acquittal  given  in  evi- 
dence, stated  the  hitding  of  llie  Ijill 
of  indictment  against  the  now  plain- 
tiff tn  B.  R.,  the  process  to  bring  in 
the  party,  her  ap|>«arance,  and  plea 
of  not  guilty  in  Mich,  term,  and  the 
joining  of  issue  in  the  same  court : 
and  then  it  slated  the  mure  facias 
juratory  returnable  in  Hilar  if  term, 
and  the  distringas juraiores,  by  which 
the  sheritf  is  commanded  to  have  the 
jury  before  our  said  lord  the  king  at 
Westminster,  on  Wedne>day  next  after 
]  5  dai/s  from  Easter,  or  before  the 
Lord  Chief  Justice  if  he  should  come 
before  that  time,  t.  e,  on  Tue«!day  next 
after  the  end  of  the  term  (Hilary\  at 
Westminster,  &c.  tn  the  great  hall  of 
pleas  there ;  and  then  after  giving  a 
day  in  bank  to  the  prosecutor  and 
defendant,  it  proceeded  on  which 
day,  viz.  on  Wednesday  next  after  1 5 
days,  6fc.  before  our  said  lord  the  king, 
at  W.,  came  the  parties;  and  the 
Chief  Justice  before  whom  the  said 
jurors  came  to  try,  ^c.  sent  here  his 
record  (whidi  is  the  nisiprius  record) 
in  these  words ;  (which  are- the  words 
of  the  postea  indorsed  on  the  nisi 
prius  record  ;)  \\z,  afterwardii on  the 
day,  and  at  the  place  last  within 
fncntionedy  before  the  Chief  Justice, 
^lC.  and  w  it  proceeded  to  set  out  the 
trial,  ai.d  the  verdict  of  not  guilty ; 
(which  is  the  coniclusion  of  the  postea 
on  the  nisi  prius  record  sent  into  the 
court  in  b:ink  by  the  Chief  Justice:) 
and  then  the  (Miginal  ro  t  pro<*eeded — 
Whereupon,  all  the  premises  being  seeti 
by  tlu'  court  of  our  said  lord  the  king 
uow  here,  it  is  cousiiiered   and  ad* 


(C 


*i 


judged  hp  the  said  court  now  hrre, 
that  M.  IV.  (the  now  plaintifT)  do  de- 
part here  without  delay,  &c. — 

The  form  and  component  parts  of 
the  original  roll,  or  record  of  acquittal, 
being  thus  understood ;  it  follows  that 
the  words  of  the  postea,  "  after^vards, 
on  the  day  and  at  the  place  last  within 
mentioned"  stated  in  the  indorsement 
on  the  nisi  prius  record,  as  sent  by  the 
Lord  Chief  Justice  into  the  court  ia 
bank,  refer  to  the  day  and  place  last 
mentioned  in  the  distringas  jurat  ores 
set  forth  in  that  record;  namely,  to 
"  Tuesday  next  after  the  end  of  the 
term  {Hilary),  at  Westminster,  kc. 
in  the  great  hall  of  pleas  there  ;*' 
which  was  the  day  and  place  at  nisi 
prius  given;  and  not  to  the  **  Wed^ 
nesday  next  after  15  days,  &c.  before 
our  said  lord  the  king  at  W.,"  which 
was  the  return  day  in  bank  in  the  sub* 
sequent  term,  and  consequently  after 
the  trial  was  had ;  though  the  state- 
ment of  this  return  day  intervenes  oa 
the  roll  betwee u  the  statement  of  the 
day  and  place  given  to  the  jury  in 
the  distringas,  and  the  statement  of 
the  postea  indorsed  on  the  nisi  prius 
record  as  sent  in  by  the  Lord  Chief 
Justire. — 

And  as  by  the  roll  it  appeared  that 
the  trial  was  at  nisi  prius,  and  the 
judgment  of  acqtiittul  in  bank  ;  it  was 
therefore  held  not  to  prove  an  alle- 
gation in  the  declaration,  that  "  the 
defendant  (the  now  plaintiff)  on 
Wednesday  next  after  1 5  days,  &c. 
•'  til  the  court  of  our  said  lord  the 
'*  king,  before  the  king  himself,  at  W, 
before  the  Lord  Chief  Justice  as- 
signed to  hold  pleas  before  the 
king  himself,  tec.  W.  J.  being  a9» 
socialed  with  him,  ^c.  wa«  in  due 
manner  and  according  to  the  due 
course  of  law  by  a  jury  of  the  said 
county  of  M.  acquitted.  &r. ;"  which 
allegation  supposed  the  triitl  to  have 
been  in  bank  on  the  return  day  there 
given. 

Woodford Sf  al.  v.  Ashley.  1 1  E  R.  503 
8.  Bv  statute  58  Eliz.  c.  4.  ^heriffs  arc 
liable  to  a  penalty  for  taking  more 
than  a  certain  sum  on  executions 
*•  upon  the  body,  lands,  goods,  or 
*'  chattels;  a  declaration  on  this  net, 
in  reciting  the  statute,  stated  it  thus, 
"  bofty,  lands,  goods,  and  chatteN;" 
and  this  was  held  to  be  a  fatal  variance 
in  arrest  of  jud<<mer.t. 

I{.\\Marmk.6T,K.  771 
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VARIANCE  III. 

p.  Any  material  mi^recital  of  a  statute 
in  a  declaration  founded  on  the  statute, 
is  a  ground  to  arrest  the  judgment. 

6T.R.771 

10.  Whether  a  mere  literal  misrecital, 

not  vurying  tlie  sense,  be  also  a  ground 

to  arrest  the  judgment  ?  Qi<.6T.R.776 

IV.  Haw  to  be  taken  Advantage  of. 

1.  In  an  action  against  three  on  a  pro- 
missory note,  two  of  whom  are  stated 
to  be  outlawed,  the  third  may  take 
advantage  of  the  misnomer  of  his  com- 
panions, upon  the  general  isstie,  on  the 
ground  of  a  variance  between  the  con- 
tract declared  upon,  and  that  proved, 

Gordon  v.  Austin,  4  T.  R.  6l  1 

2.  The  court  will  not,  on  motion,  per- 
mit a  defendant  to  take  advantage  of 
a  variance  between  the  sum  mentioned 
in  the  ac  etiam  part  of  the  latitat,  aud 
the  declaration. 

Turing  v.  J(nu8.  5  T.  R.  402 

3.  Though  they  will  when  the  variance  is 
/    in  the  nature  of  the  action;  as  wher^ 

the  plaintiff  sues  out  a  writ  quare  clau- 
$umfregitt  '<incl  declares  in  trover. 

5  T.  R.  402 

4.  So  when  the  objection  is  to  the  plain- 
tiff's right  of  suing,  as  if  he  sue  out  a 
writ  i:  his  own  name,  and  declare  as 
executor.  5  T.  R.  402 
and  Douglas  S^al,  v.  Irlam.  8T.R.4I6 

5.  If  the  writ  be,  that  the  defendant  an- 
^   swer  in  "  a  certain  plea  of  trespass  on 

the  case  on  promises,"  and  the  decla 
ration  be  in  debt  for  goodi  sold  and 
delivered,  and   money  borrowed,  th» 
court  will  discharge  the  defendant  on 
entering  a  common  appearance. 

Kerr  v.  Sheriff.  2  B,  &  P.  338 

6.  The  Court  of  K.  B.  refused  to  set 
aside  the  proceedings  for  irregularity 

'  for   a  variance   between  the  original 

writ  aud  the  declaration.     Spalding  v. 

Mure  and  others,  6  T.  R.  36 J 

'7.  The  Court  of  C.  P.  refused  to  set 

aside    procee*iings     for    irregularity, 

where  the  clausum  fregit  was  against 

two,  and  the  dectaratiun  against  one. 

Spencer  v.  Scott.  1  B.  &  P.  19 

S.  The  distinction  is,  that  in  process  not 

bailable,  if  the  writ  be  joint  and  the 

declaration   several,    it  is   regular. — 

Secits,  in  bailable  process.^ 

Loveridgev.  Botham.  1  B.  &  P.  4.9 
(See  Practice  XXIII.  and4T.R. 
697.  n.  and  4E.R.  589.) 
9.  But  if  process  be  sued  out  in  the  name 
o(  one  plaintiff ,  and  the  declaration  de- 
livered in  the  name  of  two,  it  is  had. 
Rogers  v.  Jenkins.  1  B.  &  F.  383 
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1.  Generally  speaking,  a  Court  of  Error 
cannot  award  a  venire  de  novo  when 
the  proceedings  originate  in  an  inferior 
court.        Trevor  v.  Wall.  1  T.  R.  151 

2.  But  where  there  was  a  bill  of  excep- 
tions to  the  rejection  of  evidence  in 
the  Court  of  Great  Sessions  in  Wales, 
and  upon  error  in  B.  R.  the  evidence 
was  deemed  admissible :  the  Court  of 
B.  R.  thought  themselves  called  on  to 
award  a  venire  de  novo  (into  the  next 
English  county) ;  as  without  the  in- 
tervention of  the  jury  no  final  judg* 
ment  could  be  given  on  the  record. 

Davies  v.  Pierce.  2  T.  R.  125 
[And  see  the  note  in  2  T.  R.  1 26 ;  and 
also  the  notes  in  Johnstone  v.  Sutton, 
1  T.  R.  528,  as  to  the  power  of  a 
Court  of  Error  to  award  a  venire  di 
novo,] 

3.  That  the  Court  will  only  award  a 
venire  de  novo  where  there  is  a  defec- 
tive finding  in  the  verdict. 
Goodtitle  d.  Jones  v.  Jones.  7  T.R.  52 

VENUE. 
I.  Laying. 

1 .  ^.  by  deed  executed  in  London  for 
securing  the  repayment  of  money  lent 
to  B.,  is  appointed  receiver  of  B.*» 
rents  in  Middlesex,  with  a  pretended 
salary  which  enables  hijn  to  retain 
usurious  interest;  he  accordingly  re« 
ceives  the  rents  in  Middlesex,  but  set- 
tle^  the  account  in  London,  and  there 
pays  the  balance  on  which  the  usurious 
interest  is  allowed ;  the  offence  is  com- 
pleted in  London,  and  the  venue  in  a 
qui  tarn  actii»u  for  the  penalty  b  pro* 
perly  laid  there. 

Scott q.  t.  V.  Brest.  2 T.R. 238 

2.  It  seems  it  might  be  laid  in  either,  for 
where  there  are  two  facts  which  are 
necessary  to  constitute  one  offence, 
and  they  take  place  in  two  different 
counties,  the  plaintiff  may  ex  necessi* 
tate  lay  the  venue  in  either.  2  T.  U.241 

3.  Where  there  are  several  facts  nmtenal 
to  the  plaintiff's  action  arising  in  diffe- 
rent counties,  he  may  brin<>  his  action 
(covenant)  in  either.     The  Maifor.  &c. 

of  London  v.  Cole.  7  T.  R.  583 

4.  In  an  action  on  1.  2.  P.  ^  ^f.  c.  12 
for  driving  a  distress  out  of  the  hun* 
dred  into  another  county  the  venue 
may  be  of  either  county. 

Pope  V.  Davis.  2  W.  P.  T.  252 

5.  If  a  draft  be  ^^iveu  for  usurious  inte- 
rest and  receipt  taken  for  it  in  the 

3  Q 
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fcounty  of  A.  and  the  draft  be  after- 
wards exchanged    for   money  in   the 

•   eounly  of  B-  tlie  usury  is  cumitiitted 
in  the  c;ouuty  of  B.»  aud  the  venue 
must  be  laid  there. 
ScutTtf  q.  f.  ».  Freeman.  2  B.  &  P.3S1 

6»  The  (iffeace  of  seliiitg  coaU  of  a  dif- 
ferent description  from  tho^e  con- 
tracted for,  upon  the  statute  3  G.  2. 
c.  26.  §  4.  is  complete  in  the  county 
where  the  coals  are  dellveredt  and  not 
wliere  they  were  contracttd  for*  the 
contract  not  b^ing  for  any  specific 
{)arcel  of  coals,  but  for  a  certaio  quan- 
tity of  a.  certain  description.  But  the 
not  justly  measuring  such  coals  is  a 
liiCal  omission  of  a  local  act,  requirt-d 
by  the  13ih  section  of  the  act  to  be 
performed  at  JLhe  place  where  the  coats 
are  kept  for  sale,  at  which  place  the 
bushel  of  Queen  Anne  is  lequired  to 
be  kept  and  used  for  the  purpose  of 
measuring  the  coals  into  sacks  of  a 
Cettaiu  description,  in  which  they  are 
to  be  carried  to  the  buyer;  and  there- 
fore the  offence  is  heal,  and  must  be 
laid  iu  the  rounty  where  the  coals  were 
put  into  the  sacks  without  having  been 
^o  justly  measured* 
Buiterjield  q.  t.  v.  Windk.  4E.R.385 

f,  A  scire  facias  upon  a  recognizance  of 
bail  taken  in  open  court  in  B.  R.  is 
properly  sn.ible  in  Middlesex^  whire 
the  record  is;  though  all  the  previous 
proceedings  whiih  commenced  by  ori- 
ginal Were  in  London.  Aid  sembU 
tliat  it  could  not  be  sued  elsewhere 
than  in  Middlesex. 

Coxetur  v.  Burke.  5  £.  R.  4^1 
8*  The  venue  in  the  margin  may  assist 
but  cannot  hurt  the  plaintiff. 

Melior  V.  Barber  3  T.  R.  387 

9«  th  a  plea  in  abatement  tbat  another 

person  ought  to  have  been  sued  with 

the  defendant,  it  is  not  necessary  to  lay 

^  venue. 

Keale  v.  De  Garay.  7  T.  R.  24  i 
)0.  And  if  it  be  pleaded  that  such  othei 

Cerson  is  alive,  to  wit,  ip  Spain,  it  will 
e  considered  as  pleaded  without  any 
venue. 
}  I  Where  &  request  to  the  defendant 
to  do  an  act  is  necessary  to  be  alleged 
in  order  to  give  the  plaintiff  bis  cause 
of  action ;  and  it  is  alledged,  but 
tvilhout  a  paiticular  vtnue  (there  being 
0  general  venue  laid  in  the  precedhig 
part  of  the  declaration);  such  omission 
cannot  l>e  taken  advantage  of  in  arrest 
cf  judgment  since,  the  ntat.  4  Anne, 
c.  16\  §  1.  being  mere  matter  of  lorm, 
a\^ii£d>le  only  upon  special  demurrer^ 


and  this,  though  judgment  passed  by  de« 
fault  on  which  a  writ  of  inquiry  was  exe* 
cuted.  Bowdellv.  Parsons.  IOE.R.359 
II.  Changing. 

1 .  All  affidavits  for  changing  the  venue  in 
any  aC'iou  shalt  be  drawn  up  **  upon 
reading  the  declaration."      Reg  Gen* 

K.B.T  49  G.  3.11  E.R.  273 

2.  An  affidavit  to  change  the  venue  from 
A.  to  B.  must  state  that  the  cause  of 
action  arose  in  B.^  and  not  in  A.,  or 
elsewhere  out  of  ij. 

Alien  v.  Gnjp/A«.  3  T.R.  495 

3.  The  venue,  in  an  action  for  a  libel» 
written  in  one  county  and  sent  into 
another,  cannot  be  changed  into  the 
county  where  written;  for  the  defen- 
dant cannot  swear  that  tlie  cause  of 
action  arose  wholly  in  tliat  county. 

Pinkwey  v.  Collins.  1  T.  R.  671 
And  Clissoldy.  Clissold.  1  T  R.  64-7 

4.  But  the  couit  wdl  change  the  venue, 
in  an  a(  tion  for  a  libel,  into  h  county 
in  which  it  was  both  written  and  pul>- 
lished.  Freeman^y'  Norris.  3  T.  R.  306 

5.  So  if  Written  in  England  and  sent  by 
letter  out  of  the  kingdom,  it  may  h0 
changed  (from  London  where  it  was 
laid)  to  thecountv  where  wiitten. 

Mttcafv.  Markham.  3  T.  R.  652 

()..RuIe  absolute  in  the  first  in^t^inceof 

changiiig  the  venue  from  an  Flnglish 

to  IJelsk  county  on  the  usual  adtdavit. 

Hopkins    V.   Lloyd,  ^  Hughes  v. 

Hughes.  6  £.  R*  355 

7.  tn  debt  on  bond,  the  court,  npoi)  the 
application  of  the  defendant,  will 
c  hftnge  the  venue  to  the  place  where  his 
defence  arises,  ami  Xh^  plaintiff's  as 
well  as  the  defendant's  witnesses  reside. 

Foster  y.  Taylor.  1  T»  R.  7S1 

8.  But  see  several  instances  where  similar 
applications  were  refused^  when  tlie 
deJendanVs  witnesses  only,  residfd  iu 
the  county.  1  T.  R.  782,  «. 

9.  In  covenant  upon  a  lease,  a  view  being 
proper  to  be  had,  the  venue  was 
changed  to  the  county  where  the  pre* 
mises  lay ;  though  most  of  the  plain- 
tiff's witnesses  resided  in  the  county 
where  the  venue  was  laid, 

Hodinott  y.  Cox.  6  £.  R.  S^S 

10.  In  an  action  on  a  promissory  note  the 
Court  of  (C«  P.)  will  not  change  the 

.  venue  from  London,  to  the  county 
where  it  was  made,  on  the  defendsot  s 
stating  that  all  his  witnesses  live  there; 
but  if  bis  affidavit  shew  the  number  of 
his  witnesses,  and  tliat  a  serious  incon- 
venience would  arise  from  bringing 
them  up,  it  will. 

Mvam  V.  Weaver. )  B.  &  P.  21 
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11.  Nor  will  tliey  cliange  the  venue  in 
ao  action  on  an  award,  though  the  iv- 
claration  contain  the  ronimou  cotints  ; 
Dor  oblige  the  plaintifT to  undertake  to 
give  .evidenee  on  the  count  u|}on  the 
award; 

Whitburn  v.  Staines.  2  B.  &P.  355 

12.  Where  the  cause  of  action  substan- 
tially arises  in  another  county  than 
that  in  which  the  venue  is  laid  by  the 
piaintifT,  and  the  convenience  and  jus- 
tice of  the  case  require  the  trial  to  be 
had  there^  where  all  the  witnesses  re^ 
side,  at  a  gi^at  distance  from  the 
county  where  the  venue  is  laid;  the 
court,  on  the  application  of  the  defen- 
dant, will  chai)ge  the  venue,  on  his 
agreeing  to  admit  a  particular  fact 
which  in  point  of  form  exists  iu  the 
original  county. 

Hoimes  v.  JVainitright.  3  E^R.  3*29 

13.  The  Court  (C.  P.)  will  not  discharge 
a  rule  for  changing  the  venue  from 
A»  to  B.,  upon  an  affidavit  sbewino 
that  the  cau>e  of  action  arose  parti v 
in  A,  and  partly  iu  B.:  and  that  ali 
the  witnesses  reside  in  A.  t  the  plain- 
tiff must  undertake  to  give  material 
evidence  in  A» 

Henshaw  v.  Rutley.  N.  R.  110 
!<!•  In  an  action  on  a  deed  that  Court 
will  not  chanse  the  venue  to  the  county 
where  it  was  executed  on  the  ground 
of  the  witnesses  residing  there  :  when 
from  the  pleadings  it  appears  not  to  bt* 
necessary  to  produce  many  witnesses. 
Watt  V.  Daniel  1  B.  <Sc  P.  425 

15.  In  an  action  for  infringing  a  patent, 
the  plaintiff  cannot  change  the  venue 
from  Middlesex  to  any  other  county. 

Cameron  v.  Gray.  6  T.  R.  363 

16.  It  is  no  answer  to  an  applic^itiou  to 
change  the  renuefrom  London  to  Essex 
on  the  usual  affidavit  in  an  action  com 
menced  by  assignees,  that  the  com- 
mission was  issued  and  the  bankruptcy 
declared  in  Middlesex,  and  the  as- 
signees chosen  in  London;  but  in  such 
case  the  plaintiffs  can  only  retain  their 
venue  by  undertaking  to  give  material 
evidence  where  it  is  laid.  Clarke  Sf  aL 

Assignees  v.  Reed.  N.  R.  31 0 

XT'  if  the  venvebe.  changed  from  A.  to 

B.  Oil  the  usual  affidavit  that  the  cause 

of  action  arose  wholly  in  B.^  when  in 

fact  part  of  the  cause  arose  in  another' 

jcouutv,  the  court  Will  order  the  venue 

to  be  brought  back  to  A.  ^ 

Caiiland  v.  Champion.  7  T.  R.  205 

}S.  The  re7iiif  may  be  changed  in  an  ac- 

lion  fur  ^rimiual.couversatioiioa  thie 


usual  affidavit,  that  the  whole  cause  of 
action,  if  any,  arose  in  the  county  to 
which  it  is  changed;  for  the  whoje 
cau^e  of  action  is  the  trespass  on'  the 
plaintiff's  wife ;  and  the  venue  ran  otily 
be  brougrrt  back  bv  the  plaintiffs  un- 
dertaking  to  give  material  evidence  ii| 
the  Original  county. 

Giwrrrfv.  Hodge.  10  E.  R.32 
1  g.  Though  the  venue  be  changed  by  the 
defendant  upon  a  fitlse  affidavit,  yet 
the  plaintiff  cannot  brij>g  it  bac^k  to 
the  county  where  it  was  iirst  laid,  with« 
out  the  usual  undertaking  to  give  ma-^ 
lerial  evidence  in  that  county.  Price 
{Bart.)  V.  Woodbum.  6  E.  R.  433 

20.  Ad  affidavit  of  the  plaintiff,  that  the 
cau!»e  of  action  arose  where  the  venue 
is  laid,  is  not  sufficient  cause  for  him  to 
shew  against  the  changing  the  venue* 
But  he  must  also  undertake  to  give 
material  evidence  in  that  place. 

French  v.  Coppinger.  1  H.  B.  2]($ 

21.  The  plaintiff  shewed  the  defendant's 
affidavit,  made  for  the  purpose  of 
changing  the  veniUy  to  be  untrue;  and 
the  cause  of  acti(m  arising  in  more 
counties  than  that  in  which  the  tenu^ 
was  hii<l,  the  court  retained  the  Venue^ 
upon  the  plaintiff's  undertaking,  in 
the  alternative,  to  give  material  evi- 
dence in  some  one  of  the  counties 
where  the  cause  of  action  arose. 

Hunt  v.  Bridgeford.  \  W.  P.  T.  259 

22.  An  application  to  change  the  venyie^ 
from  A.  to  B.  in"  an  action  for  gaods 
sold  and  delivered,  upon  an  affidavit 
that  the  cause  of  action  arose  at  B» 
and  not  elsewhere,  may  be  successfully 
answered  by  an  affidavit  that  the  good$ 
weie  sold  at  C. 

Collins  V.  Jacobs.  3  B.  &  P,  579 

23.  Where  a  rule  to  change  the  venue  in 
an  action  of  assumpsit  from  A^  to  B. 
has  been  discharged  on  the  plaintiff's 
undertaking  to  give  evidence  of  some 
matter  in  issue  arising  in  A,,  the  un- 
dertaking is  complied  with  by  proving 
a  rule  of  court  in  A.^  that  the  de- 
fendant shall  be  at  liberty  to  pay 
money  into  court;  though  that  rule 
was  obtained  after  the  discbarge  of 
the  rule  for  changing  the  venue:  for 
the  payment  of  money  into  court  is 
an  admission  of  the  cause  of  action, 

Watkins  v.  Towers,  2  T.  R  575 

24.  Such  undertaking  of  a  plaintiff  may 
be  supported  by  proof  of  the  cause  pf 
actiou  being  in  a  foreign  country. 

Gerard  v.  De  Robeck.  1  H,  B.  28D 
3tt2 
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23.  Where  the  catiic  of  action  arose  partly 
in  Derbyshire  and  pertly  in  Ireland, 
the  court  refused  to  change  I  he  venve 
from  LoNif ore  to  Derby ^  on  an  affidavit 
that  the  cause  of  action  arose  in  D. 
and  /.,  and  not  iu  Loniou  or  else>- 
wbere  than  iu  Z>.  and  /. 

Walker  v.  WHght  4  E.R.  49: 

26.  Tlie  Court  discharged  a    rule  for 

changing  the  venue  upon   an  affidavit 

of  the  plaintiff,    that  the  cau^e  of 

action  arose  principally  in  Ireland, 

Hope  V.  Betinet.  2  N.  R.  397 

27 •  If  the  cause  of  action  can  be  proved 
partly  to  arise  in  a  foreign  country 
the  plaintiff  may  safely  give  the  re* 
quisite  undertaking  to  retain  the  renue. 
M'Clure  v.  M*Keand.  2  W.  P.  T.  197 

28.  Proving  a  deed  inrolled  of  record  in 
A.f  is  a  sufficient  compliance  with  the 
undertaking  of  a  plaintiff  to  retain  the 
venue.  2  T.  R.  275 

29«  The  undertaking  to  give  material 
evidence,  made  to  retain  (he  venuf, 
does  not  apply  to  collateral  issues,  but 
is  confined  to  the  matters  stated  in 
the  declaration.  Cockcrell  v. 

Chamberlayne.  1  W.  P.  T.  518 

30.  The  defendant  cannot  change  the 
vcmte  after  an  order  for  time  to  plead, 
on  the  terms  of  pleading  issuahly  and 
taking  short  notice  of  trial  for  the  first 
sittings  in  London  or  Middlesex. 

Shipley  v.  Cooper,  7  T.  R.  69s 

31.  But  merely  taking  out  a  suniniom 
for  time  to  plead,  if  defendant  do  not 
accept  the  terms,  is  no  waiver  of  the 
right  tn  change  the  vatue, 

IVilsoH  v.  Hanis.  2  B.  &  P.  320 

32.  After  plea  pleaded  the  venue  cannot 
be  changed. 

Talmash  v.  Penner.  3  B,  &  P.  1 2 

33.  But  if  the  defendant  plead  pcndin*; 
a  rule  nisi  for  changing  the  veruc^  the 
court  will  notwithstanding  allow  him 
to  change  the  venue,  ib. 

34.  So  if  pending  a  rule  for  changing  the 
venue,  the  defendant  plead  in  the  ac- 
tion, and  notice  of  trial  be  served, 
the  Court  will  still  allow  the  venue  to 
be  changed;  and,  in  such  case,  no 
costs  are  payable. 

Moses,  V.  Stephenson,  1 W.  P.T.  58 
55.  Defendant  having  put  off  the  triul 
at  the  assizes  on  the  absence  of  a  wif- 
ness,  the  Court  refused  to  let  the 
plaintiff  change  the  venue  to  Middle- 
sex, Pearce  v.  Porklingfon.  2  N.R. -58 
3(>.  Upon  moving  to  change  the  venue 
into  a  county  |ndatiue,  it  i;»  necessary 
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to  undertake  not  to  assign  error  upon 
the  want  of  an  original. 

Cove  V.  Heat  on.  1  W.  P.  T.  120 
37.  It  is  matter  of  favour  to  change  the 
venue  to  a  couqty  palatine.  And 
where  the  design  is  to  oppress  the 
plaintiff,  the  Court  will  not  grant  the 
indulgence. 
GibMon  Sf  al.  v.  Macbride.iyf. ?.T.4S2 

VERDICT. 

1.  Where  a  special  verdict  concludes 
generally,  the  whole  case  niust  appear 
on  the  r  »cord. 

R,  V.  Calder  Navigation.  2  T.  R.  666 

2.  If  the  plaintiff  has  evidently  sustained 
some  damage,  and  the  jury  being  un* 
able  to  ascertain  the  amount, '  find  a 
verdict  for  the  defendant,  the  court 
will  permit  the  plaintiff  to  enter  a  ver- 
dict for  nominal  damages. 

Feize  v.  Thompson.  I  W. P.T.  121 

VISITOR. 

1.  Whether,  in  case  a  dean  and  chapter 
'  neglect  or  refuse  to  apfioiut  a  canon 

residentiary  in  pro|)er  time,  the  bishop, 
by  virtue  of  hb  general  visitatorial 
power  may  appoint  pro  tempore  till 
such  election  be  had  ?  Qii.  Chichester 
{Bishop)  V.  HaiTcard  Sf  al.  1  T.R.650 

2.  There  is  no  lapse  to  the  bishop  in  the 
case  of  a  canonry.  1  T.  R.  650 

3.  In  the  case  of  a  private  eleemosynary 
lay  foundation,  if  no  special  visitor  lie 
appointed  by  the  founder,  the  right 
of  visitation  in  default  of  his  heirs  de- 
volves upon  the  king,  to  be  exerci&ed 
by  his  great  seal.  R.  v.  St,  Catherine^M 

Hall,  Cambridge,  4  T.  R.  233 

4.  If  a  visitor  of  a  college  has  heard  and 
decided  on  an  appeal,  the  Court  of 
K.B.  has  no  authority  to  examine  the 
legalitv  of  the  judgment. 

R,  V.  Ely  {Bishop)  5  T.  R:475 
(And  see  R.  v.  Lincoln  {Bp,)  2  T.  U. 
338,  «.) 

5.  The  visitor  need  not  hear  parol  evi- 
dence on  such  an  ap{)eal;  it  is  sutli- 
cicnt  if  he  receive  the  grounds  of  the 
appeal,  and  the  answer  to  it  in  writing 

5T.  R.477 

6.  Mr.  Longmire,  who  had  been  a  fellow 
of  Ptterhouse,  Cambridge,  and  had 
vacated  his  fellowship  by  taking  a  col- 
lege living,  but  had  continued  his 
name  on  the  college  boards,  is  not  en- 
titled to  any  preference  in  the  elec- 
tion of  a  master,  as  being  a  member  of 
the  domus  or  foundation,  under  these 
words:  **  In  cujus  vero  ekctione  hoo 
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imprimis  observari  volumus,  ut  ipsius 
domi^s  atque  sociorum  ejusiiem  semper 
ratio  habeatur,  ut  hi,  si  qui  inter  eos 
ad  hoc  munus  obeuiidum  *inveniatur 
idonei,  cseteris  prsefcrantur;  sin  hu- 
jusmodi  in  domo  iiulli  extilerint,  turn 
aliunde  assumantur/' 
R.  V.  The  Bishop  of  Ely.  2  T.  R.  QJK) 

7«  Ttie  fellows  having  returned  two  per- 
sons to  the  Bishop  of  Ely  as  general 
visitor,  for  him  to  choose  one,  accord- 
hig  to  the  diretstions  of  the  statutes, 
to  which  return  the  bishop  is  directed 
to  give  plenam  fidtm  and  to  appoint 
one  of  them  qutm  magis  utiltm  intelr 
lexerit,  et  praficiat  domui  et  scholari- 
busp  absque  mord  in  magiatrum^  ne 
domui  et  scholaribus  dispendium  alt 
quod  inferat  tonga  mora ;  and  one  of 
the  persons  returned  being  a  fellow  of 
the  college,  and  the  other  a  member  of 
a  different  college,  omitting  Mr.  Z«ofig'- 
ndre^  who  was  the  third  candidate ; 
the  bishop  cannot  on  that  account  de- 
clare the  election  made  by  the  fellows 
to  be  null,  and  appoint  another  than 
one  of  the  two  returned  to  him  to  be 
master,  as  claiming  by  lapse  under  a 
provision  in  the  statutes,  which  de- 
clared that,  in  dt-fault  of  appointment 
by  the  fellows  within  a  certain  time, 
the  bishop  should  nominate  to  tlie 
mastership,  2  T.  R.  2S?0 

t.  And  therefore  the  court  in  such  case, 
on  the  bishop's  refusal,  granted  a  man- 
damus to  him  to  appoint  one  of  the 
two  persons  presented  to  him  by  the 
fellows.  2  T.  R.  290 

p.  In  general  the  Court  of  B.  it,  will 
not  interfere  in  the  case  of  a  visitor, 
or  review  any  determination  made  by 
him  in  that  capacity ;  but  this  was 
held  not  to  be  a  case  within  the  bi- 
ahop's  general  visitatorial  power,  his 
right  being  restrained  to  the  selection 
of  one  of  the  two  persons  presented 
to  him  by  the  fellows,  who  were  the 
judges  of  their  fitness.    -2  T.  R.  334,  6 

10.  Nor  could  the  appointment  of  the 
bishop  be  said  to  have  been  done  l)y 
virtue  of  his  visitatorial  power  in  this 
instance^  even  supposing  the  case  to 
have  been  within  his  general  juri^dic- 
tion,  because  be  did  not  cite  or  hear 
the  parties;  «md  it  is  a  judicial  act; 
and  unless  there  be  a  gener.d  visita- 
tion of  the  college,  there  must  i>e  an 
appeal  to  the  visitor^  and  he  should 
proceed  on  that.  2  T.  R.  T5?6 

Jl.  Where  by  the  statutes  of  a  college 
the  right  of  appghitmeut  to  the  mas- 


tership devolves  on  a  person  named* 
who  is  also  general  visitor,  on  neglect 
of  the  fellows  to  elect,  such  nominee 
has  not  that  right  as  visitor,  but  by  the 
special  appointment  of  the  founder. 

2  T.  R.  338 

12.  Then  as  this  was  not  a  visitatorial 
act,  the  propriety  of  the  election  and 
the  bishop's  conduct  cannot  be  in- 
quired into  by  himself  as  visitor,  be- 
cause that  would  be  to  determine  on 
his  own  right,  for  he  claims  au  interest 
and  asserts  a  right,  and  a  visitor  cannot 
be  a  judge  in  his  own  cause,  unless  that 
power  be  expressly  given  to  him  ;  and 
in  all  these  cases  the  power  of  decid- 
ing the  question,  and  construing  the 
statutes,  devolves  on  the  courts  of  law. 

2  T.  R.  338, 9 

13.  Where  by  the  constitution  of  Exe» 
itr  College,  Oxford,  the  bishop  of 
Exeter  was  appointed  general  visitor, 
to  visit  by  himself  or  his  commissary 
once  in  five  years,  ex  officio^  unless 
oftc^ner  required  by  the  college ;  and 
it  was  provided  that  he  might  deprive 
the  rector  or  expel  the  scholars,  with 
this  qualification,  si  tamen  ad  depHva- 
tionem  rectoius,  ant  expulsionem  scholar 
ris  aliciyus,  per  episcopum  aut  ejus 
commissarium  agatur,  then  if  he  can- 
not make  out  his  innocence  he  shall  b<; 
removed  without  further  appeal,  dum 
tamen  ad  ejus  expulsionem,  there  shall 
be  the  consent  of  the  seven  senior  fVl- 
lows;  and  then  if  the  rector  be  re« 
moved  by  the  bishop's  commissary 
etiam  consentiaitibus  four  of  the  se- 
nior fellows,  he  may  appeal  to  the 
bishop;  if  the  bishop  deprive  the  rec- 
tor witho'it  the  consent  of  the  four 
senior  fellows,  such  deprivation  is  good 
U(»t\vith!)tiinding ;  for  being  general 
visitor  he  has  the  power  of  deprivation 
necessarily  incident  to  his  office,  and 
it  can  only  be  abridged  by  express 
words,  of  which  there  are  none  here, 
for  the  words  si  tamen  ike.  dum  tamen 
ad  ejus  expulsionem,  &c.  i  elate  to  tiie 
fellows  and  not  to  the  rector ;  though 
the  words  etiam  consentientibus,  &c. 
do  qualify  the  commissary's  power, 
but  not  the  bishop's.  Per  Holt, 

in  Philips  v.  Bury.  2  T.  R.  34tf 
14.  But  if  the  consent  of  the  four  senior 
fellows  had  breii  necessaiy  to  the  de- 
privation of  the  rertor,  it  would  not 
have  l>een  sufHcient  for  the  bishop, 
having  first  suspended  some  of  the 
Senior  ft- 1  lows,  to  have  <ibtained  il[\e 
consent  of  the  rest :  for  the  ^U'^pension 
made  no  vacancy  of  their  oiticcs,  but 
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was  only  an  impediment  fo  their  en- 
joying  any  benefit  from  tbem. 
'    (See  title  Officer.)         2  T.  R.  35 1 

1 5.  Under  this  constitution  of  the  col- 
le;;e  the  visitor  can  only  visit  once  in 
five  years,  unless  called  upon  oflener 
by  the  collfgp ;  and  if  he  come  un- 
called within  the  five  years,  his  visita- 
tion would  be  void,  and  any  sentence 
be  might  give^  a  mere  nullity,  as  coram 
nonjudice.  2  T.  R.  348 1 

16.  But  if  a  member  of  the  college,  ex- 
pelted  by  the  rector  and  fellows,  a|)- 
peal  to  the  bishop  as  visitor,  and  the 
bishop  appoint  a  particular  commissary 
to  examine  the  matter,  this  is  not 
such  a  visitation  as  precludes  the  bi- 
shop from  visiting  again  within  five 
years  ejc  officio;  for,  as  visitor,  he  lias 
a  constant  standing  authority  at  all 
times  to  hear  and  redress  the  griev- 
ances of  the  particular  members. 

2  T,  R.  346,  348 

J7«  So  where  the  bishop  appointed  a 
,  viiiitation  to  be  held  in  the  cha^^el  on 
the  l6th  June,  and  the  rector  and  fel- 
lows refused  to  open  th^  doors  on  the 
day  appointed,  but  protested  in  the 
area,  and  the  visitor  called  overall  their 
names,  and  swore  a  i^erson  to  prove 
the  summons,  and  went  away  without 
doing  any  more;  and  afterwards  he 
appointed  another  vi^tation  in  the  hall 
On  the  C!4th  Juli^  following,  and  call-| 
ed  over  the  namvs,  and  registered  the 
act  of  l6th  June,  notwithstanding  a 
protest  against  all  the  proceeding*,  this 
yisitation  is  good,  and  what  passed  on 
the  iGxhJune  was  no  visitation. 

2  T.  R.  348,  9.  357 

1 8.  The  visitatorial  power  is  an  appoint' 
ment  of  law,  and  is  not  of  ecclesias' 
tical  origin;  where  the  interest  of  a 
charity  is  vested  by  the  donor  in  trus- 
teesy  there  the  law  does  not  raise  a 
visitor;  but  where  they  who  are  to 
have  the  benefit  of  the  charity  are  in- 
corporated, there  the  law  raises  a  vi- 
si'atoriul  power  in  the  founder  and  his 
heirs,  unless  the  founder  bath  ap- 
pointed some  other  person. 

2T.  R,352,  3 

J9-  And  there  is  "no  difference  in  respect 
of  the  visitatorial  power  between  a 
college  and  an  hospital,  where  the  lat- 
ter is  not  governed  by  trustees;  both 
are  eleemosynary,  and  a  colleire  ini^ports 
a  corporation.  ^  T.  R.  353 

SO.  Spiritu  d  cotporations  are  visitcil  by 
the  ordinary.    If  he  is  visitor  as  ordi- 


nary, an  appeal  lies  to  his  superior  i 
if  as  patron,  up  appeal  lies. 

2  T.  R.  353 

21.  Where  a  visitor  has  power  to  de- 
prive, his  sentence  is  not  examinable 
either  as  to  the  cause  or  the  truth  of 
the  fact  in  a  court  of  law ;  so  that  if 
a  deprivation  be  pleaded,  there  is  no 
occasion  to  shew  the  cause,  nor  is  it 
traversable  even  in  a  visitation, 

2T.  R.  346,  351 

22.  Though  the  statutes  of  the  college 
enumerate  several  offences  for  which 
the  rector  shall  be  deprived,  and  con* 
tumacy  is  not  one  of  them,  yet  that 
doth  not  tend  to  abridge  the  visitor^s 
power  of  deprivation  incident  to  his 
office  during  a  visitation,  but  he  may 
equally  deprive  for  contumacy. 

2  T.  R.  358 

23.  Where  the  founder  of  an  hospital 
directed,  that   if   in   making  up  the 
accounts  of  the   wardens   trienniaUy 
going  out  of  office,  any  doubt  should 
arise,  which  could  not  be  decided  by 
the  new  wardens,   &c.  the   ordinary 
should  decide  it :    and  also  gave  to 
him    the    appointment  of  a   master^ 
upon  the  defkult  of  other  persons  to 
appoint,  within    certain    times;    and 
power  to  correct  and  amove  the  mas- 
ter for  certain  causes,  and  also  power 
to  sequester  the   pro6ts  of  the  war- 
dens, &c.   in  case  of  the  improper 
subtraction  of  a  certain  sum  directed 
to  be  kept  in  a  chest  for  special  pur- 
poses, until  the  money  was  replaced ; 
and  also  gave    to  the  ordinary  the 
power  of  interprtting  the  statutes  ii| 
case  of  any  doubt :  and  the  founder 
also  delegated  to  the  dean  and  chap- 
ter of   York  power   to    remove   the 
wardens,  &c.  consenting  to  mortgage 
or  alienate  the  lands  of  the  charity ; 
the  Court  of  K,  B.  held  that  none  of 
the  powers  so  delegated  constituted  a 
visitor,  so  as  to  exclude  the  application 
of  the  powers  granted  by  stat.  43  Eiiz^ 
c.  4. ;  and  consequently  that  a  com- 
mission of  charitable  uses  issued  out 
of  the  Court  of  Chancery  under  that 
act  was  valid,       Kirkby  Ravensworth 

Hospitats  Case.  8  C.  R.  22 1 


,    USE  AND  OCCUPATION, 

1.  Debt  will  lie  for  use  and  occnpation 
generally,  without  setting  forth  the 
particulars  of  the  demise. 

Wilkins  V.  Wingaie,   6  T.  R.  6^ 

2.  Or  stating  tlie  place  where  the  pre* 
mise9  lie.  King  ?.  Fraser.  6  £•  R.34r9 


Use  akd  occupation. 

8.  An  action  for  use  and  occupation 
may  be  inaintaiued  by  a  grantee  of  an 
annuity,  after  a  recovery  in  ejectment 
against  a  tenant  who  was  in  possession 
under  a  demise  from  year  to  year,  for 
all  rent  in  his  hands  at  the  time  of  no- 
tice by  the  grantee,  and  down  to  the 
day  of  the  demise,  in  the  ejectment, 
but  not  afferwards. 

Birch  V.  Wright.    1  T.  R.  378 

ilk  A  tei\ant  from  year  to  year  of  a  house 
at  a  yearly  rem  becomes  a  bankrupt 
in  the  middle  of  the  year,  and  his  as- 
signees enter  and  keep  possession  for 
the  remainder  of  the  year.  The  les 
•or  cannot  maintain  an  action  for  use 
and  occupation  against  the  assignees 
for  the  bankrupt's  occupation  as  well 
as  their  own,  without  proving  their 
special  instance  and  request  for  the 
bankrupt  to  occupy,  <luiing  the  lime 
that  elapsed  before  his  bankruptcy. 

Naish  V.  Tat  lock.    2  H.  B.  329 

A.  If  A,  agree  to  let  lands  to  B.  who 
permits  C.  to  occupy  them,  A.  may 
recover  the  rent  in  an  action  against 
B,  for  uae  anrl  occupation. 

Buii  V.  Sibbs.    8  T.  R.  327 

6.  If  a  purchaser  takes  possession  of 
premises  under  a  contract  of  sate, 
which,  on  acrount  of  a  defect  in  the 
vendor's  title,  f  dls  to  be  completed ; 
the  vendor  cannot  afterwards  recover 
rent  for  the  period  of  the  purchaser's 
possession  upon  an  implied  contract 
for  use  and  orcupalion. 
Kirtland^.  Pounsit'.   2  W.  P.  T.  U. 

USURY. 

!•  If  the  borrower  of  money  give  a 
bond  for  the  principal  and  interest  at 
Ave.  per  cent,  and  covenant  at  the  same 
time  also  to  pay  to  the  lenler  a  certain 
portion  of  the  profits  of  a  trade  car- 
ried on  by  him  in  p^trtnership  with  an- 
other person,  this  is  an  usurious  con- 
tract, and  the  obligee  cannot  recover 
on  the  bond;  for  though  he  was  to 
gain  by  the  profits,  he  was  not  to  stand 
to  the  Josses  of  the  trade. 

Aforse  v.  mison.    4T.  R.  353 

12.  The  loan  of  money  produced  by  the 
sale  of  stock,  on  an  agreement  that 
the  borrower  shall  replace  this  stock 
on  a  certain  day,  or  repai/  the  numey 
on  asubse  jueni  day,  with  such  iutere>t 
in  the  mean  time  as  the  stork  itself 
^ould  have  produced,  is  not  usurious, 
though  the  interest  exceed  5/.  per 
icmt^  uuledS  the  trausaction  be  colour- 


tfSURY. 


4Sr 


able,  and  mere  devise  to  obtain  more 

than  legal  innterest. 

And  see  Sanders  v.  Kentish. 

8  T.  R.  152 

3.  The  defendant  bein^  indebted  to  the 
plaintiff  in  4867.  4«.  6d.  for  which  he 
was  sued;  and  the  plaint  iff  wishing  to 
invest  the  amount  of  the  debt  in  stock 
on  the  igth  of  AW."l803  when  i he 
same  would  have  purchased  908/.  \68. 
"id.  »to«  k ;  in  consideration  of  for- 
bearing his  action  and  dematid  till  the 
19th  of  AW.  1804,  take*  bond  from 
the  defendant,  c(mditioned  for  (he 
transfer  by  htm  to  the  plaintiff  on  that 
day  of  908/  16'*  7</.  stork,  with  su -h 
interest  as  the  same  would  have  pro« 
daced,  as  such  stork,  in  the  mean 
time:  the  Court  of  K.  B.  held  that 
this  was  neither  usurious,  nor  withia 
the  prohibition  of  the  stock-jobbing 
act»  7  Geo.  2.  C.  8. 

Maddock  v.  Rumbalt.    8  E.  R.  3(>4 

4.  The  defendant  being  indebted  to 
the  plaintiffs,  his  bankers,  in  nearly 
30,OuO/.,  about  21,000/  of  which  was 
secured  by  bonds  (a  considerable  part 
of  which  was  advanced  by  them  when 
stocks  were  below  50/.)  agreed  with 
them  that  they  shoidd  place  25,000/. 
to  his  credit  in  account:  for  which  he 
was  to  purchase  50,000/.  stock  (then 
at  51$)  iii  their  names,  and  account 
to  the>n  for  the  dividends  upon  such 
stock  as  from  the  last  dividends]  ty: 
after  whith  agreement,  the  plamtilfs, 
acting  upon  the  basis  of  it  (though  the 
defendant  never  purchased  the  stock  ko 
agreed  upon)  entered  in  their  books  the 
sum  of  55,000/.  to  the  credit  of  the 
defendant,  and  continued  to  honour  his 
drafts  from  lime  to  time;  credttinfihim 
also  wi!h  other  snms  actually  paid  by 
him ;  and  wrote  off  the  amount  of  his 
bonds  to  hiscredity  and  delivered  them 
up  to  him. 

Hejd  that  this  agreement  to  repay 
the  neio  credit  of  25,000/.  by  the  pur- 
chase of  stock  as  at  50/.^  when  in  fact 
it  was  more  at  the  lime  of  the  agree- 
ment  made,  thouuh  it  had  been  less 
when  a  considerable  part  of  the  money 
was  actually  advanced  Ui'On  his  general 
credit,  was  usurious^ind  void  :  but  that 
uevcrlheless  the  sum  of  25,000/.,  cre- 
dited under  that  agreement  by  the 
plaintiffs  to  the  defendant  in  his  bank" 
ing  account,  was  to  be  reckoned  against 
them  upon  balancing  tlie  account  of 
debtor  and  creditor  between  them. 
Boldero  ^  al.  v.  Jackson.  1 1  £.  R.  6*12 
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5.  A  memorandum  indorsed  on  a  bond, 
which  was  conditioned  for  the  pay- 
ment of  100/.  by  quarterly  payments 
of  o/.  each,  and  interest  at  SLper  cent, 
**  that  at  the  end  of  each  year  the 

year's  interest  due  was  to  be  added 
to  the  principal,  and  then  the  20/.. 
received  in  the  course  of  the  year 

*'  was  to  be  deducted,  and  the  balance 

"  to  remain  as  principal,"  was  held  not 

to  be  usurious, 

Le  Grange  Y.  Hamilton.  4  T.  R.  6l3 
Affirmf'd  in  Cam.  Scac.        9  H.  B.  14-4 

6.  Where  it  appeared  to  be  the  uvA^e  of 
country  bankers  in  discounting  bills  to 
rereive,  over  and  above  the  common 
interest  of  5/.  per  cenL  for  the  time 
the  bills  had  to  run,  the  further  sum 
of  59.  per  cent,  on  the  gross  sum  for 
commission  ;  such  charge  was  held  to 
be  legal.  fVinch.  q.  t. 

V.  Fenn,  T.  27G.  3.  2  T.  R.  52.  ji. 

7.  A,  beinj;  a  banker  in  the  country,  dis- 
counts bills  at  four  months  fur  ti.  and 
takes  the  whole  interest  for  the  time 
they  have  to  run  ;  ^.  on  being  asked 
how  he  will  have  the  money,  directs 
part  to  be  carried  to  his  account,  pari 
to  be  paid  in  cash,  and  part  by  bills  in 
London,  sonie  at  three,  some  at  seven, 
and  some  at  thirty  days  sight ;  anfl 
held  not  to  be  an  usurious  transaction, 
niiice  the  surplus  ot'  interest  taken  by  A, 
might  be  referrable  to  the  expenses  of 
remittance.  Hammett  Sf  al 

V.  Yea,  Bart.  1  B  &  P.  144 

8.  But  an  ai;reenieut  on  discounting  a 
bill,  that  the  plaintiff  should  take  in 
part  payment  another  bill  which  had 
timiS.to  run  as  cash,  although  the  full 
discount  was  taken,  is  usurious. 

Parr  v.  EHason.  1  E.  R.  92 

9.  The  acceptor  of  bill,  dated  4th  of 
July,  and  due  7th  of  September,  taking 
a  premium  of  6d.  in  the  pound  from 
the  indorsee  and  holder  for  payment  of 
the  bill  on  the  20th  of  Aupust  before 
it  was  due,  is  not  guilty  of  usury ;  there 
being  no  loan  or  f 'rbiarance. 
Barclay  q.  t.  v.  Walmsley.  4  E.  R.  55 

10  To  make  usury  there  must  eilher-be 
a  direct  loan,  and  a  taking  of  more 
than  legal  interest  for  the  forbearance 
of  payment ;  or  there  must  be  some 
device  lor  the  purpose  of  concealing 
or  evading  the  appearance  of  a  loan 
and  forbearance,  when  in  truth  it  was 
such.  ih. 

11.  The  granter  of  an  annuity  having 
as  greed  with  the  grantee  to  redeeui. 


lisURY. 

drew  a  bill  of  eichange  for  SOOOf.  at 
three  years,  which  the  grantee  dis- 
counted in  the  following  manner :  he 
took  4083/.  6«.  8//.  as  Uie  amount  of 
the  purch'.ise  money  and  arrears,  ad- 
vanced l667.  13«.  4d.  to  the  grantor 
in  cash,  and  took  750/.  as  interest  for 
three  years  upon  5000/.  Held  that 
the  transaction  was  usurious. 
Marsh  v.  Martindale.  3  B.  &  P.  1 54 
12  If  a  promissory  note  be  given  for 
repayment  of  ajsum  lent  with  usurious 
interest,  and  the  note  when  due  be 
taken  up  and  another  note  substituted 
for  it,  the  offence  of  usury  is  not 
thereby  committed,  nor  n  the  penalty 
incurred,  until  the  latter  note  is  paid* 
Maddock  q.  t.  v.  Hammett,  7  T.R.  184 

13.  A.  lent  B.  500/.  and  at  the  lime  of 
the  loan  it  was  agreed  that  the  latter 
should  give  something  more  than  legal 
interest  as  a  compensation,  but  no  par- 
ticular sum  was  s|>ecified.  After  the 
execution  of  the  deed  B.  gave  A.  50/. 
and  paid  interest  at  the  rale  of  5  per 
cent,  on  the  500/.  for  five  years,  at  the 
end  of  which  time  an  action  was 
brought  against  A.  for  usury :  beld» 
that  the  action  was  not  barred  by  lapse 
of  time,  for  that  the  loan  was  sub- 
stantially for  no  more  than  450/.,  and 
consequently  the  interest  at  the  rate  of 
5  per  cent,  on  the  oOo/.  received  within 
the  last  year  was  usurious. 
Scrnry  q.  t.  v.  Freeman.  2  B.  &  P.  38 1 

14.  Upon  a  contract  to  forbear  600/. 
for  a  year,  reserving  interest  at  the  rate 
of  5/.  per  cent,  for  which  a  premium 
was  pai«t  in  the  first  instance,  the  usury 
is  complete  upon  the  lender's  receiving 
any  part  of  the  growing  interest  within 
the  year. 

IVade  q.  t.  v.  Wilson.  1  E.  R.  1S5 

15.  The  contract  may  be  laid  as  for  a 
forbearance  to  A.  alone,  who  was  the 
real  debtor,  although  B,  had  joined 
with  him  in  the  security  given  to  the 
lender.  ib. 

16.  If  ^.  be  indebted  to  B.,  and  B.  ta 
C,  and  C.  agree  for  an  usurious  consi- 
deration to  accept  A.  for  his  debtor 
instead  of  B. ;  this  may  be  laid  to  be 
for  an  usurious  loan  of  so  much  from 
C.  to  A.  *ft. 

17.  If  more  than  legal  interest  be  taken 
for  forbearance  on  a  note  given  to  A* 
by  jB.  as  a  collateral  security  for 
money  lent  to  C.,  such  money  is  well 
described  to  be  forbearance  of  money 
lent  by  the  defendant  to  B. 
Manners  q.  t.  v.  Postan.  3  B.  &  P.  34S 


USURY. 
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18.  Tf  A  for  nn  nsurioqs  consideratitm 
give  bis  prmnfssory  note  to  B.t  Who 
transfers  it  to  C.  for  a  valuable  consi* 
deration,  u'ithout  notice  of  the  nsuryy 
ami  afterwards  A.  |*ives  a  bond  to  C. 
for  the  aiQpunt,  the  bond  is. valid. 

Cuthbert  v.  Haley.  8  T.  R.  390 

19.  But  if  A,  had  given  B.  his  bond  in 
consideration  of  f^wh  note,  the  bond 
would  have  beeil  void.      8  T.  R.  390 

$0.  If  a  persbn  discounts  a  brlh  and  p^vs 
for  if  the  amount  of  the  contents,  de- 
ducting only  legal  interesr,  and  on  a 
subsequent  day  receives  usurious  in- 
terest under  pretence  of  becoming 
guarantee  for  the  acceptor,  it  is  com- 
petent to  declare  on  the  sum  iir»t  pnid 
as  fbe  sum  forborne.  And  it  may  be 
laid  as  forborne  to  the  person  who  re- 
ceives I  be  money  and  indorses  the 
bill  to  him,  even  supposing  that  that 
person,  if  sued  on  the  bill,  might  re- 
cover over  a^^ainst  the  guarantee, 
Lee  a.  t,  v.  Cnw.    1.  W,  P.T.  />!  1 

$1.  A  bona  fide  debt  is  not  destroyed  by 
being  mingled  with  an  usurious  con- 
tract relating  to  it. 

Gray  v.  Fowler.  I  H.  B.  4()2 

S9*  A  bill  of  exchange  paydble  to  A,  or 
order,  which  W9s  Icg^il  in  its  inception, 
was  by  him  indorsed  to  Bt  for  an 
usurious  consideration,  who  passed  it 
to  a  third  person  for  a  valuable  consi- 
deration, without  notice  of  the  usury, 
by  whom  it  was  paid  to  B.*s  assignees 
infter  his  bankruptcy,  in  satisfaction  of 
a  debt  owing  to  the  bankrupts  estate : 
held  that  the  indorsement  of  A.  to  B. 
on  an  usurious  account,  did  not  avoid 
the  bill  in  the  hands  of  an  innocent 
bolder,  by  virtue  of  the  statute  of  usury, 
and  thiit  A.'s  assignees,  being  clothed 
with  th<e  rights  of  such  innocent  in^ 


dorsee,  were  entitted  to  hold  the  bill 
against  A*  though  as  between  A-  and 
B.  the  security  was  void. 

>  Parr  v.  Eli  f«ow,  1  E.  R,  91 

33.  The  statute  1 4  6f.  3  c  79,  relates 
solely/  to  securities  on  land  in  Ireland 
and  the  colonies ;  and  therefore  where 
A,  contracted  with  B.  for  the  sale  qf 
mi  estate  in  the  West  IndieSf  and  it  was 
agreed  that  part  of  the  purchase-mo« 
ncy  should  remain  secured  by  the  bond 
of  B,  and  C,  and  that  bond  was  afters 
wards  cancelled,  and  anothd^  executed 
in  England  by  -9.  and  D,  reserving 
6/.  per  cent,  interest  (in  thp  same 
manner  as  the  former  one) ;  such  cou« 
tract  was  held  to  b^*  usurious. 

Pewar  v.  Span.  3  T.  R.  42$ 

^^.  A  poiirpbit  bond  is  a  security  of  4 
doubtful  nature.  1  H.  B.  9^ 

2^.  The  court  of  C.  P.  set  aside  a  war? 
rant  of  attorney  and  judgment  givf  n  to 
secure  a  loan  which  wan  sworn  to  be 
usurious,  hi  order  to  bring  the  question 
of  usury  before  a  jury ;  but  reftr^ed  to 
order  a  bill  of  exchange  to  be  deli* 
yered  up  which  had  beeu  given  to  pro^ 
cure  the  defendants  rele^e  out  pf 
execution  on  the  jud;;ment. 
Ednioneon  v.  Popkin.  1  B.  <&  P.  270 

26.  Wiiere  usurious  securities  have  been 
acted  upon,  and  the  money  partly  paid 
by  the  borrower,  the  couri  will  nut  set 
Mde  a  judgment  and  execution  l^ut 
upon  the  terms  of  the  defendant  re- 
paying the  principal  and  legaf  interest* 

kindle  v.  OJ^rien.  J  W,  P,  T.  413 

27.  After  usunmis  securities  given  for  « 
loan  h^ve  been  destroyed  by  inutua( 
consent,  u  prombe  by  the  borrower  to 
repay  tbe  principal  and  legal  interest 
is  binding.  Barnes  4*  ol, 

V,  Hedley  Sf  al.  2  W,  P.  T,  ^84 
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WAGER. 

1.  Mr.  Justice  Buller  was  strongly  inr 
dined  to  think,  that  the  stat.  14.  G.  3. 
C.4H.  made  a//  wagers  void  wherein  the 
parties  had  no  interest.     2  T.  R.  6)6 

9-  But  in  general  a  wager  is  legal,  if  it 
be  n«>t  an  iucitemeni  to  a  breach  of 
the  peace  or  to  immorality  ;  or  if  it  dp 
iu>t  attect  ttue  feeli;ig<i  or  interest  of  a 

thifil  |N!r9oii,  or  expose  him  to  ridicule. 


3. 


or  libel  him,  or  if  it  bie  not  against 
sound  policy^^  3  T.  K.  0^,3 

A  wagering  contract  for  50  guineas^ 
Ih^t  the  plj^intiff  vipidd  not  marry 
within  six  years,  u  pruiA  f.icie  in  re- 
straint of  marriage,  apd  therefore  void ; 
no  ^circumstances  app'juring  fo  shew 
that  such  restraint  wa^  pruiieut  and 
pro(H!r  in  »he  parti<"ular  iiiatunce. 

Hartley  y.  Rice.  10  £.  R.  2| 
i*  K 
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WAGER. 


4.  A  wager  tlial  A.  had  purchased  a   14.  And  after  verdict  for  the  plaintiff  in 


v^Hggon  o(  B,  is  not  void  at  conimon 
law,  nor  prohibircd  by  stat.  14.  G.  3. 
c.  4S. ;  and  an  action  may  be  main- 
tained upon  it. 

Good  V.  EllwtL  3  T.  R.  693 

5.  A  wager  on  a  horse-race  for  lew  than 
50/.  cannot  be  recovered  in  an  action ; 
the  Stat.  13  G.  2.  c.  19*  §  2.  having 
probibtled  such  races. 

Johnson  v.  Bann.  4  T.  R.  I 

€.  Nor  a  wager,  thouph  for  more  than 
50/.,  that  the  plaintiff  could  perform 
a  certaiu  journey  in  a  post-cliaibe  and 
pair  of  horses  in  a  given  tinte. 

Ximema  v.  Jaques.  6  T.  R.  499 

7.  Nor  a  like  wager,  that  a  single  horse 
should  go  from  A.  to  jB.,  nn  the  high 
road,  sooner  than  one  of  two  other 
horses  to  be  placed  at  any  distance  their 
owner  should  please;  these  being 
tinnsactiuns  prohibited  by  statutes  l6 
Car.  1.  c.  7.  §  2.  and  9  Anne  c.  14. 
and  not  legalized  by  I S  G.  2.  c.  I9>  or 
18  G.  2.  c.  34.  which  latter  statutes 
relate  to  bond  jide  horse  racing  only. 

Mlialaf  v.  Pajot  2  B.  &  P.  5 1 

8.  No  action  will  lie  on  a  wager  respect- 
ing the  mode  oj  playing  an  illegal  [ 
game ;  and  if  such  a  cause  be  set  down 
for  trial  tlie  judge  at  nisiprius  is  jus- 
tified in  ordering  it  to  be.  struck  out 
of  the  paper. 

Brown  V.  Leeson,  2  H.  B.  43 
p.  A  wager  between  two  voters  with  re- 
spect to  the  event  of  an  election  of  a 
nictnber  to  serve  in  pi^rltiunent  laid 
before  the  poll  began,  is  illegal. 

Alien  V.  Ihqm.  I  T.  R.  56 

10.  Q«. — Whether  a  wager,  that  war 
would    l>e    declared    against   France 
within  three  months, is  void? 
Foster  v.  Thackerif,  T.  2 1  G.  3.  B  B. 

I  T.  It.  57,  w. 

1 1.  A  wa«i:er  upon  the  event  of  a  <ause 
in  the  House  of  Lords  or  the  courts  of 
justice  is  void,  if  laid  with  a  lord  of 
uar.ianieiit  or  judge. 

Per  Lord  Mofisfitld.)  1  T.  R.  60 

1  '2.  The  court  uill  not  tiy  an  action  upon 
a  wager  on  a;»  ab'tracl  qiu-stion  of  law 
or  J4idic-i.ll  practice,  not  arising  out  of 
circumstances  really  existinij,  in  which 
the  partirs  iiave  a  legal  interest. 

Henkhi  v.  Guerss.   12  E.  R.  24? 

13.  A  waoer  respecting  the  amount  of 
an}  branch  of  the  public  revenue  is 
il!i  ga! ;  bcci.use  it  leads  to. an  improper 
dislcu'-sion,  and  is  contrary  to  sound 
^.oicy.  Atherfoldv,  Beard.  iiT.K.6lO 


,  an  action  brought  on  such  a  wager,  the 
court  will  arrest  the  judgment. 

2  T.  R.  610 

15.  For  the  same  reasons  an  action  will 
not  lie  on  a  promissory  note  given  in 
payment  of  a  wager  on  the  amount  of 
the  hop  duties. 

Shirley  v.  Sankey.  2  B.  k.  P.  130 

16.  A.  in  consideration  of  200  gnineas, 
psiid  by  B.,  gave  a  bond  for  the  pay- 
ment of  an  annuity  to  tlie  latter  of 
100  guineas,  til)  the  hop  duties  should 
amount  to  a  certain  sum ;  before  this 
event  had  taken  place  A,  brought  an 
action  to  recover  back  the  210/-  of 
B. :  held,  that  the  action  was  main- 
tainable. 
Tappenden  v.  Eandall.  2  B.  &  P.  46/ 

17.  But  in  such  action,  being  for  money 
had  and  received,  only  the  net  suin 
wilhout  interest  could  be  recovered,  ib, 

18.  If  a  wager  be  deposited  with  a. 
stakehblder,  on  the  event  of  a  battle 
to  be  fought  by  the  parties  laying  the 
waeer,  and  it  be  not  paid  over, 
tho\igh  the  battle  be  fought  either 
party  may  recover  from  the  stake- 
holder the  sum  deposited  bv  him._ 

Cotton  V.  Thuriand.  5  *T.  R.  405 

19.  It  might  perhaps  be  otherwise  if  the 
money  has  been  paid  over  to  the  win- 
ner. {PerKenyimrC.5.)5T.l\.A^9 

20.  In  a  subsequent  case,  the  court  of 
K.  B.  ht  Id  that  whenever  money  has 
Imtcu  paid  upon  an  illegal  consideration 
it  may  be  recovered  h^ckby  tlie  party 
vt'ho  has  improperly  paid  it ,  and  that 
therefore  where  the  plaintiff  had  given 
the  defendant  100/.  to  receive  300/. 
in  case  of  a  peace  within  a  certain 
time,  he  might  recover  back  his  1 00/. 
though  after  the  event  of  the  wager 
was  decided,  by  which  if  the  wa^er 
had  been  legal  he  would  have  won  his 
300/.  Laemissade  v.  White.lT.R.  535 

2 1 .  But  where  money  deposited  on  an 
illegal  wager  liad  been  paid  over  to  the 
winner  by  the  cop^eut  of  the  loser; 
that  court  held  that  the  latter  could 
not  afterwards  maintain  an  action 
against  the  former  to  recover  back  his 
deposit.  Howson  v.  Hancock>ST,K.579 


WARRANTY- 

1.  Where  a  horse  has  been  sold,  wn^ 
ranted  sounds  which  it  can  be  clearly 
proved  was  unsotind  at  the  time  of  the 
sale,  the  seller  is'  liable  to  an  action  o« 
the  wairanty,  without  either  the  horse 
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being  returned  or  notice  given  of  the 
unsoundness. 

fielder  V.  Siarkin.  1  H.  B.  17 

$•  But  where  on  the  sale  of  a  hor^e 
there  is  an  express  warranty  by  the 
seller,  tliat  the  horse  is  sound,  free 
from  vice,  &c. coupled  with  an  unHtr- 
takiiig  on  the  part  of  the  sel(er  to  take 
the  h<irse  again,  aud  pay  back  tht- 
money,  if  on  trial  he  shall  be  found 
to  have  any  of  the  defects  meutioned 
in  the  warranty,  the  buyer  must  in 
such  case  return  the  horse  as  soon  as 
he  discovers  any  of  those  defects,  in 
order  to  maintain  an  action  on  the 
warranty,  unless  he  has  been  induced 
to  prolong  the  trial  by  any  subsequent 
misrepresentation  of  the  seller. 

Adam  v.  Richards,  2  H.  B.  573 

S«  In  such  case  trial  means  a  reasoualile 
trial.  t^. 

4.  Upon  a  warranty  of  a  horse  as  sound, 
the  vendor,  in  a  subserpient  conversa- 
tion, promised  if  the  horse  were  un- 
sound (which  he  denied)  he  would 
take  it  again,  aud  return  the  money ; 
though  the  horse  be  unsound,  the 
vendee  must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit  to  re- 
cover back  the  price,  for  such  pro 
mise  did  not  discharge  the  original 
warranty.  Payne  v.  Whale.  7  E-  R.  274 

5.  If  a  horse  sold  at  a  public  auction  be 
warranted  sound,  and  six  years  old, 
and  it  be  one  of  the  conditions  of  sale 
that  he  shall  be  deemed  sound  unless 
returned  in  two  days,  this  condition 
applies  only  to  the  warranty  of  sound- 
ness. 

Buchanan  v.  Pamshaw.  2  T.  R.  745 

6.  Therefore  where  a  horse  sold  with 
such  a  warranty  was  discovered  to  be 
twelve  years  old  ten  days  after  the 
sale,  and  was  then  offered  to  the  seller 
who  refused  to  take  him,  it  was  holden 
that  an  action  might  be  maintained  by 
the  buyer  against  the  seller  on  the 
war  ran  ly,  and  his  right  to  recover  is 
not  affected  by  his  having  sold  the 
horse  after  offering  him  to  the  defen- 
dant. 2T.  R.745 

7-  Upon  ihc  breach  of  the  warranty  of  a 
horse,  if  the  horse  is  returned,  the  mea- 
sure of  damages  is  the  price  paid  for 
him.  If  the  horse  is  not  returned,  the 
measure  of  damages  is  the  ditference 
between  his  real  value  and  the  price 
given.  If  (he  horse  is  not  tendere<l  lo 
the  defendant,  the  plaintiff  can  recover 
no  damages  for  the  ex^>ense  of  his 
keep.  Caswell  v.  Coars.  I VV.  P.  T.  566 1 


8.  In  an  action  on  a  bill  given  for  tlie 
price  of  a  horse  sold  under  a  warranty, 
the  breach  of  the  warranty  is  an  an- 
swer to  the  plaintiff's  demand  on  the 
bill  if  the  defendant  has  tendered  back 
the  horse,  although  the  plaintiff  did 
not  accepi  it. 

Lewis  V.  Cosgrave.  2  W.  P.  T.  2 

9-  Upon  a  declaration  in  case,  alledging 
a  deceit  to  have  been  effected  upon 
the  plaintiff  by  means  of  a  warranty 
made  by  two  dfefeudants,  upon  2l  joint 
sale  to  him  by  both,  of  sheep,  their 
joint  property,  the  plaintiff  cannot  re- 
cover upon  proof  of  a  contract  of  sale 
and  warranty  by  one  only,  as  of  his 
separate  property;  the  action,  though 
laid  in  tort,  being  founded  on  thejVinf 
contract  alledged. 

Weal  v.  King.  12  E.  R.  452 

WASTE. 

1.  There  is  a  di^ittnction  to  be  taken  be- 
tween waste  and  destruction,  in  con- 
formity to  the  practice  of  the  Court  of 
Chancery.      Pyne  v.  Dor.  1  T.  R.  56 

2.  Tenant  for  life  without  impeachment 
of  waste  has  an  absolute  property  in 
trees  as  soon  as  they  are  cut  down. 
(See  Trover  8.)  1  T.  R.  55 

3.  The  clause  "  without  impeachment  of 
waste "  will  not  warrant  a  teuant  for 
life  in  unleading  a  house  and  pulling 
down  the  tiles. 

Vane  v.  Barnard  {Lord)  1  T.  R.  5S,  «• 

4.  The  Court  of  Chancery  have  also  pre- 
vented a  tenant  for  life  without  int' 
peachment  of  waste  from  cutting  down 
an  avenue  leading  to  a  house,  but  not 
all  ornamental  timber.  1  T.  R.  55,  fr. 

5.  But  in  the  case  of  Sir  Herbert  Pack" 
ington  (3  y^tk.  2 1 5)  a  court  of  equity 
protected  trees  which  were  either  an 
ornament  or  a  shelter  to  a  house. 

1  T.  R.  55,  n. 
G.  In  Charlton  v.  Charlton,  mentiotied 
by  Lord  Hardwicke  in  3  Atk.  216', 
rx)rd  Ch.  King- prevented  a  tenant  for 
life  without  impeachment  of  waste 
from  felling  trees  in  a  park. 

1  T.  R.  55, «.  (ft.) 
7.  One  of  two  tenants  in  common,  can- 
not maintain  an  action  on  the  case  in 
nature  of  waste, .  against  the  other  te- 
nant in  common,  (in  .po&nession  of  the 
whole,  having  a  demise  of  the  moiety 
from  the  lirat),  for  cutting  down  trees 
of  a  proper  age  and  growth,  for  being 
cut;  but  he  will  be  entitled  to  recover 
a  moiety  of  the  value  in  another  form 
of  action. 

Martijn  v.  Knozplli/s.  8  T.  R.  1  *5 
3  R  2 


4{»2  WAST& 

8.  AUifTi  ittkc  tre^  Ke  iM  jt  id  cut.  1 1 4.  An  ^ttioh  oh  ttie  <afte  doe&  faot  ik 

fft.       fur  permissive  waste  oiiIt- 
'  |J«  If  trees  be  exre^ >ted  out  (if  a  deiiiise, 


permissive  waste  only. 

Gibsau  V.  Wells.  V.  R.  29O 


ipanfe  cannot  l>e  comuiitteil  by  cutting 
tbein  down;  dnd  tbcrcfire  ejectment 
raiiHot  be  brought  as  for  waste  com- 
initted  in  or  upon  the  Hemlsfd  (ire- 
tliiees.  Ooodright  v.  Vhian  8  E.  R.  1 9 

to.  The  purch^'ser  of  lands^  having 
brought  an  ejectment  against  tlie  te 
fidiit^rp^m  year  to  year,  ih  •  paitie^ 
fcotei*  into  an  a^rreenient  that  jU'lgmen^ 
(hall  be  signed  for  the  plaiptiff',  with  a 
stay  of  execution  titl  a  given  period. 
The  tenant  cannot  in  the  interval  re- 
move build itigs,  &c.  {fjc  frr-  a  woodi  n 
stable  iiioveable  on  bl<»cks  or  rolle^<^, 
for  the  pn  mise>  tf  liirh  he  had  hinis«  if 
erected  during  hi*  t<  rni,  aqd  before 
tjie  action  was  brought. 

Fitzherbert  v.  Skew.  I  H.  B.  25^ 

11.  Salt  pau<,  nfcessarv  to  the  n*e  oi 
3a  t  work«>,  and  without  which  the^ 
ti'otiM  bf  of  no  value,  are  ihe  pro|)erty 
of  th<'  heir,  and  not  of  the  ejcecutor; 
though  tht'V  might  bo  removed  Without 
injuring  the  bniidinss.  Lairton  v. 

Salmon. 22  (yeo.3.  B.  R  \ti.B.  25f), n. 

}2.  A  tCdvint  in  agriculture,  i4fJH>  erected 
at  his  own  ex|jense,  und  for  the  more 
tiecessary  and  convetiieut  occupation  of 
'\i\s  fami,  a  beast-house,  carpenter's 
shop,  cait- house,  puni|vhoUsc,anJ  fold 
\ard  ivall,  which  buildings  i^ere  of 
brick  and  m«r'ar,  and  tile'i,  ahd  lei 

.  into  the  ground,  cannot  remove  the 
t»me,  though  during  his  term,  and 
thbueh  he  thereby  left  the  prefni>eii 
in  the  safiie  state  as  when  he  entered. 
Tijere  ai  pears  to  be  a  distinction  be- 
t\Veen  annexations  to  the  freehold  of 
that  nature  for  the  purposes  of  tmde, 
pnd  those  made  for  the  purtK>ses  of 
Hgri'Milture  and  better  enjoying  the 
immediate  profits  of  the  land  in  fa- 
vour of  the  teniipt's  right  to  rentove 
the  fonner :  that  iS|  where  the  super- 
iiiciintbeut  builditig  is  erer  ted  a*<  a  meie 
ac(*rBsary  to  a  personal  chattel,  us  an 
engine:  but  where  itJs  accessary  to 
the  realty,  it  can  in  no  c;*5e  be  rentoved. 
Elwes  V.  Maw»  3  E.  R.  56 

1 3.  In  an  action  of  waMe,  on  the  statute 
of  Glocester,  against  tentjnt  for  years 
for  converting  three  closes  of  meadow 
jnio  garden  ground,  if  the  jury  give 
only  one  farthing  dantages  for  each 
close,  the.  court  will  f>ermit  the  de- 
fendant to  enter  up  judgment  for  him* 
€4*1  f  Tht  Keepers  and  Governors^  ^Y.  of 
Uartfiw  School  V.  Aldertm.  2B.&  P.8t> 


WAY. 

1.  Undet  the  grant  0/  a  free  and  conre- 
uieut  way  for  the  purpose  of  carrying 
coals  (among  other  things),  the  graitiee 
bai  a  right  to  lay  a  framed  waggon* 
way.  Setihimse  v.  Christian,  1  T.K.56O 

2.  Under  a  grant  of  a  way  from  A.  to  B» 
fii,  through,  and  along  a  particular 
wavi  the  grantee  is  not  justifie<l  10 
milking  a  transvente  road  across  the! 
saiKc.  1  T.  R.  660 

3.  One  being  seiaed  in  fee  of  Uie  a<U 
joining  closes  A.  and  B.,  over  the 
former  of  %vhi(h,  a  wav  had  immemo- 
rially  been  used  to  the  latter,  devises 
B.  with  the  ''appurtenattces:"  the 
court  of  C.  P.  heM,  that  the  devisee 
cannot  under  the  word,  '*  ajipiirteii- 
ances"  claim  a  right  of  way  over  A» 
to  B.,  as  no  new  right  of  way  is 
thereby  created,  and  the  old  one  was 
extinguished  by  tlie  unity  of  beisin  in 
the  devivor.  ' 
IVhalley  v.  Thompson.  1  B.  &  P.  371 

4.  VVhi'xe  one  (even  as  trustee)  conveys 
land  to  another,  to  which  tliere  is  no 
acce>s  but  over  the  grantor's  land,  a 
right  of  way  passes  of  necessity  as 
incidental  to  tlie  grant 

Howton  v,  FrearsoH.  8  T.  R.  50 

5.  If  thl}  otiner  of  two  clones  having  no 
wa\  to  one  of  them  but  over  the  otlier» 
pan  with  the  latter  without  reserving 
the  way,  it  will  i>e  reserved  for  him  by 
operation  of  law.    Semble.  8  T.  R.  50 

6.  A  claim  of  a  prescriptive  right  of 
way  from  A.  over  the  defendant's  close 
unto  JD.  is  not  sti^'i^orted  by  proof 
that  a  close  called  (7m  oVer  which  the 
way  once  led,  and  which  adjoins  to 
Z>.  was  formerly  possessed  by  the 
dwnet*  of  close  A.,  and  was  by  him 
conveyed  iti  fee  to  another*  without 
reserving  tlie  right  of  way;  for  hervby 
it  appears  that  the  prescriptive  right 
of  way  does  not,  as  claimed^  extend 
unto  1>.|  but  stops  short  at  C- — 
Quere,  if  lite  claitn  had  beep  for  a 
pre>cript)ve  right  of  way  over  the  de- 
fendant's close  towards  J)^ 

Wright  V.  Rattray.  1  Ji.  R,  377 

7.  But  wheie  in  trespass  qu^  cL  fr,  the 
defeudant  prescribed  for  an  occupation 
^'^y  from  bis  own  close  *'  unto, 
through,  and  over"  Ihe  locU^  in  yno  I0 
and  unio  a  certain  highway,  &c.  sncls 
pie»  may  be  ssistaiued^  though  it  ap* 
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liMred  tliat  eoe  out  o(  seyeral  interve- 
ning closes  WHS  in  the  possession  of  the 
Hefeudairt  himself.  Jackson  v.  ShilHto, 
TW».  32  Geo.  3.  C.  B.  (cited)  t*.  38 1 

8»  One  who  has  a  grant  of  an  occupa- 
tion way  may  declare  in  case^  against 
the  owner  of  the  land  over  which  the 
way  leads,  for  obstructing  it,  although 
it  be  proved  that  the  public  in  general 
had  used  the  way  withput  denial  for 
the  last  l^yenrs. 

AUen  V.  Orman4>  8  E.  Jl.  4 

t).  llie  terminus  ad  queiii,  bemg  laid  to 
be  a  public  highway t  is  provrd  by 
evidence  of  a  public  footway^  though 
Isnc'h  description  of  the  lermiuus  nii^ht 
have  beeTt  bad  on  special  demurrer,  as 
not  heing  ^ufhcienfiy  rertnin.  ib, 

JO.  The  owners  of  land  suffering  the 
public  to  have  the  free  passage  of  a 
street  in  London^  though  not  a  tho- 

•'  roughfare,  for  ei»hi  years,  without 
any  impediment,  such  as  a  bar  shut 
at  times  to  denote  the  limited  dere 
liction  of  the  soil  for  the  purpose,  is 
suliicipnt  for  presmring  a  general 
derel:ction  of  it  to  the  ptiblic :  and  six 
years  has  heen  held  sufiirient. 
Rugby  Charity  v.  MetTy weather. 

(cited)  J I  E.  R.  37(> 

11.  But  if  the  land  had  been  out  in 
lease  all  th^;  time,  or  even  for  much 
longer,  the  acquiescence  of  the  tenant 
Mfould  not,  it  seems,  have  bound  the 
lantliord,  without  evidence  of  hi«! 
knowledge  sufficient  to  presume  a 
grant  from  him.  11  £.  R.  376 

12.  Where  no  evidence  appeared  to  shew 
that  a  way  over  another's  land  had  been 
used  by  leave  or  favour,  or  under  a 
mistake  of  an  award  which  would  not 
support  the  right  of  way  claimed,  such 
a  user  for  above  twenty  years  exercis«*d 
adversely  and  under  a  claim  of  right  is 
sufficient  to  leave  to  the  jury  to  pre- 
sume a  grant  which  must  have  been 
made  within  twenty-six  years^  as  all 
former  ways  were  at  that  time  extin- 
guished by  the  operatioH  of  an  inclo- 
sure  act.  Campbelh,  Wilson.  3  E.R.294 

13.  A.  and  B.  being  severally  seised  of 
parcels  of  woody  grotmd  ;  and  B* 
haviug  other  lands  adjoining  to  hb 
woody  ground,  and  intending  to  make 
a  colliery  under  his  ground ;  A.  grants 
to  B,  his  heirs  and  assigns,  liberty 
for  Alia,  his  heirs  and  assigns,  to  carr} 
lip  a  sough  or  drain  through  A.'b 
WOody^  ground  into2?.*s  woody  ground, 
»bA  also  liberty  for  i?.,  his  heirs  and 
i|y«^piu»  to  OMfce  Ivoo  iiiite  sough  pits 


in  AS  woody  gronndy  for  the  more 
easy  and  safe  carrying  up  tlu-  tail  of 
the  sough,  one  of  which  wms  to  be 
covered  in  as  soon  as  conveniently 
might  be  after  making  the  sought  and 
the  other  to  be.kept  optn  fc^r  examin- 
ing the  sough  so  long  as  u)as  necessary 
for  that  purpose  end  no  longer :  and 
B,  .covenanted  that  he,  his  heirs  and 
assigns,  would  not  damage  ihe  trees 
growing  on  A/s  wooHy  ground,  nor  get 
anyof  tbecoaN  un'er  it,  except  what 
should  arise  in  the  drift  of  the  intended 
sough  ;  and  that  A.,  his  heirs  and 
assigns,  from  time  to  time,  and  at  all 
times  after,  might  go  down  into  any 
pit  or  pits  of  B.,  his  heirs  or  assigns* 
to  discover  whether  any  coals  of  A.» 
his  heirs  or  assigns,  phuuld  be  gotten; 
and  that  B.,  his  heirs  and  assigns, 
«hould  repair  any  injury  to  A.'s  f«'Oce, 
&•''. :  th<'  co*irt  of  K.  B.  held  tlMt  by 
the  grant  to  £?.,  his  heirs,  Ac.  of  Me 
liberty  of  making  the  sough  in  A/s 
land,  the  lib'Tty  of  lunk'ing  60ugh pits 
at  any  tinte  afterwards  while  the 
object  of  the  grant  remained,  being 
necessary  for  the  purpose  of  repairing 
the  sough,  passed  as  incident  thereto: 
and  that  the  use  ol  such  sough,  for  the 
carrying  up  of  which  into  B.*s  wo<^dy 
ground  liberty  was  granted,  was  not 
contiued  to  the  getting  of  coaU  under 
B,*s  woody  ground,  but  extended  also 
to  the  adjoining  lauds  of  B  ;  and  that 
the  liberty  of  making  new  ^ough  pits 
for  necessary  repairs  of  the  sough, 
after  the  two  orij^iual  sough  pits  had 
been  covered  up  by  mutual  consent, 
was  not  controlled  by  the  special  li- 
berty given  for  making  such  original 
sough  pits,  the  uses  of  which  were 
limited  hy  the  grant  ;  it  apiiearinp^ 
upon  the  face  of  it  that  the  grant  of 
the  sough  was  intended  to  have  conti- 
nuing o  eration  while  any  roals  in  B.'s 
woody  ground  and  adjoining  lautis  re- 
mained to  be  gotten. 

Hodgson  \,  Field.  7  E.  R.  6l3 
14.  A.  granted  to  B.,  hU  heirs  and  as* 
signs,  occupiers  of  certain  houses  abut« 
ting  on  a  piece  of  land  about  1 1  feet 
wide,  which  divided  those  hon^es  from 
a  hoyse  then  belonging  to  A-,  the  right 
of  using  the  said  piece  of  land  as  a 
foot  or  carriage  way ;  and  gave  him 
ail  other  liberties,  powets,  and  aQ- 
thoritics,  incident  or  appurtenant, 
"  needful  or  necessary,  to  the  use, 
"  occupation,  or  enjoy luent  of  the 
"  said  road,  way,  or  passage:"  th^ 


i< 


<c 


^  494  WAY. 

court  of  C.  P.  lield»  that  under  these 
words  B.  had  a  right  to  put  down  a 
flag-stone  in  this  piece  of  land  in  front 
of  a  door  opened  hy  him  out  of  his 
house  into  this  piece  of  land. 

Gerrard  v.  Cooke.  2  N.  R.  109. 

15.  A.  granted  to  B.  land  of  unequal 
width,  described  a^  abutting  on  a  road 
on  his  own  soil.  It  abutted  in  the 
broadest  part  on  the  road^  but  in  the 
narrowest  part  a  narrow  strip  of  the 
grantor's  land  intervened  between  the 
road  and  the  premises  granted.  Held 
that  the  grantor  and  those  claiming 
from  him  were  concluded  from  pre- 
venting the  grantee  to  come  out  into 
the  road  over  this  slip  of  land. 

Robetis  V.  Karr.  1  W.  P.  T.  495 

16.  Evidence  of  a  prescriptive  right  of 
way  for  all  manner  of  carriages,  does 
not  neces$<irily  prove  a  right  of  way 
for  all  manuer  of  rattle. 

Balkrd  V.  Dyson.  1  W.  P.  T.  Z79 

Vf,  Biitit  is  evidence  of  a  diift  wHy,  fur 

the  jury  to  consider,  tog»-lher  with  the 

other  eviilence.  1  W.  P.  T.  279 

18.  The  extent  of  the  usage  is  evidence 
of  a  right  only  commensurate  with  the 
u^ser.  1  W.  P.  T.  279 

19.  An  order  made  by  justices  of  peace, 
under  the  stat.  \3Geo,  3.  c.  78.  §  If). 
for  stopping  up  an  old  foot-way,  and 
setting  out  a  nt%v  one,  muht  follow  the 
form  prescribed  in  the  schedule  an- 
nexed to  the  act,  and  set  forth  ttie 
length  ar.d  breadth  of  the  new  foot- 
wav,  otherwise  it  13  no  answer  to  a 
justification  of  a  right  of  way  pleaded 
to  an  action  of  trespass,  quart  clausum 
f regit t  brought  by  the  owner  of  the 
soil  over  which  the  old  way  led.  The 
statute  requires  that  the  form  set  forth 
in  the  schedule  **  shall  be  used  on  all 
occasions,  with  such  additions  and  va- 
riations onli/  as  may  be  necessary  to 
ada|)t  it  to  the  particular  exigency  of 
the  case.**  Under  these  words  a  ma- 
terial variance  from  the  form  prescribed 
is  fdtal,  and  may  be  taken  advantage 
of  in  a  collaternl  proceeding. 

Dmndson  v.  GilL  1  £.  R.  61 

WEIGHTS  AND  MEASURES. 

1.  It  is  illegal  to  sell  corn  b>  any  other 
than  the  H^nchester  measure. 

R.  V. ,/.  Major.  4  T.  R.  750 

5.  Tlie  buyer  of  corn  by  any  other  than 
the  Winchester  moitsure  forfeits  the 
penalty  of  40*.  besides  the  value  ot 
the  corn,  by  statute  22  &  23  Car,  2. 
c.  12.     ii,  V.  J.  Arnold.  5  T.  R.  353 


WEIGHTS, 

is.  If  the  reddendum  in  an  old  renewed 
lease  be  so  many  quarters  of  corn,  it 
will  be  understood  to  mean  legal  quar- 
ters, reckoning  the  bushel  at  eij^ht 
gallons;  although  the  old  leases  before 
the  Stat.  22  iV  23  Car.  2.  c.  12.  con- 
tained the  same  reddendum ;  amd  al- 
though, till  lately,  the  lessees  paid  by 
comf>osition,  reckoning  the  bushel  at 
nine  gallons.  7^  Master  and  brethren 
of  the  Hospital  of  St.  Cross^  v.  Lord 
Howard  de  IValden.        6  T.  R.  S38 

WILL. 

1 .  Instructions  for  a  will  taken  in  writing 
by  another  in  the  presence  and  fioni 
the  oral  dictation  of  the  deceased, 
though  without  any  signature  or  at- 
testation, is  a  will  in  writing  within 
the  Stat,  of  wills,  and  complies  with 
the  terms  of  a  surrender,  directed  to 
be  to  such  uses,  as  A.  B.  tit  or  by  har 
last  will  and  testament  in  writing 
should  limits  S^c.    Doe  d.  Cook  Sf  Ux. 

V.  Danvers.  7  E.  R.  299,  324 

2.  If  a  testator,  after  having  made  his 
will,  levy  a  tine  to  such  uses  as  lie  shall 
by  deed  or  will  appoint,  ^nd  die  with- 
out making  any  new  will,  the  will 
made  prior  to  the  fine  is  revoked 
thereby. 

Doe/i,  Dilnot  v.  Dilnot.  2  N,  R.  401 

3.  It  is  not  necessary  to  the  validity  of 
the  execution  of  a  will  of  lauds  by  a 
blind  man,  that  it  should  be  read  over 
to  him  in  the  presence  of  the  attesting 
witnesses.     Longchamp  d,  Goodfellow 

V. /wA.  2  N.R.  415 

WITNESS. 

I.  Competency;  general  Objections  tOt 
on  Account  of  Interest,  ^c. 

1.  In  general  a  person .  is  a  competent 
witness,  unless  he  be  directly  interested 
tit  the  event  of  the  suit. 

Bent  v.  Baker  (in  error.)  3  T.  R.  27 
(And  sec  7  T.  R.  62.) 

2.  And  unless  the  verdict  can  be  given 
in  evidence  by  him  in  another  suit. 

Bell  v»  Harwood.   3  T.  R.  3t)8 
(And  see  7  T.  R.  6*20 

3.  Therefore  one  underwriter  may  be  a 
witness  for  another  in  an  action  on  a 
policy  subset  ibed  by  both.  3  T.  R.  27 

4.  And  if  he  is  eniraged  to  contribute 
to  the  defendant's  costs,  and  has  an 
action  depending  a^zaiost  himself  on 
the  same  |)olicy,  and  has  joined  as  a 
plaintiff  in  a  bdl  in  equity  ior  a  dis- 
covery, he  may  be  made  a  competent 
witness   by  the  defendaat  s  releasing 
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him  from  any  contribution  to  the  cost« 
in  law  or  in  equity,  and  by  an  offer 
by  himself  and  the  defendant  to  pay 
the  costs  in  equity,  and  dismiss  the 
bill  as  to  them.  3  T.  R.  27 

5.  Where  two  persons  joiner!  in  an 
assignment  of  a  ship,  one  of  them  was 
permitted  to  prove  that  at  the  time 
of  tlie  assignment  he  had  no  interest 
in  the  vessel.  iT.  11.30 1 

9»  ^^having  given  a  bond  to  B»  for 
the  payment  of  money,  which,  it  is 
understood  between  them,  is  to  be 
applied  towards  indemnifying  B.  from 
the  expenses  of  an  election  in  which 
JB.is  a  candidate  ;  in  an  action  brought 
by  C  against  D.  for  money  advanced 
and. services  performed,  in  supporting 
the  interest  of  B.  at  the  request  of 
D.:  A.  is  not  a  competent  witness  on 
behalf  of  D. 
Trelawney  v.  Thomas.    1  H.'  B.  303 

7«  If  a  commoner  prescribe,  in  right  of  a 
particular  messuage,  that  the  defendant 
shall',  for  his  benetit,  do  a  certain  act 
which  is  beneficial  to  all  the  com- 
moners, another  commoner,  who 
claims  by  a  siuiilar  prescription  in 
right  of  another  tenement,  and  not 
by  custom,  is  not  a  competent  witness 
to  prove  the  charge. 

Anseomb  v.  Shore.    1  W.  P.  T.  26l 

S.  In  coveuunt  for  rent  upon  a  lease  by 
A.  to  B.,  the  point  in  issue  was  whe 
ther  C.  (whose  title  both  admitted) 
demised  first  to  A.  or  to  another  per- 
son; C.  is  a  competent  witness  to 
prove  the  point  in  issue ;  for  the  ver* 
diet  cannot  t>e  given  in  evidence  in 
any  action  which  may  afterwards  be 
brought  either  by  or  against  him. 

Bell  V.  Uarwood.   3  T.  R.  308 

9.  But  if  two  persons  are  contending  for 
the  possession,  who  arc  to  pay  rent 
hi  different  rights,  there  the  landlord 
could  not  be  admitted  a  witness  to| 
prove  the  demise  in  the  ejectment. 

Per  Bullet,  J .    3  T.  R.  308 

10.  Where  A.  rented  a  tenement  of  C., 
who  covenanted  to  reimburse  him  all 
the  poor-rates ;  and  A.  afterwards 
underlet  to  B.:  A.  was  held  to  be  a 
competent  witness  to  prove  such  let- 
ting to  B.f  upon  an  appeal. 

jR.  V.  Woodlands  (Inhab.)  1 T.  R.  262 

11.  If  A.  have  received  money  from  B. 
to  pay  to  C,  and  the  question  be, 
whether  A.  were  the  agent  of  C. ;  for 
that  purpose  A.  may  be  called  as  a 
witness  to  prove  the  agency. 

Ildertan  v.  Atkinson.  7T.R.4S0 


12.  So  a  captain  of  a  ship  who  bad  bor« 
rowed  money  for  the  use  of  the  ship 
of  the  plaintiffs,  was  held  a  competent 
wituess  to  prove  that  fact  in  an  actioa 
against  the  owners,  whose  defence 
was  that  he  had  borrowed  it  for  his 
own  use.  Evans  v.  Williams,  Sittings 
at  Guildhall  after  T.  28  G.  3.  cor. 
Lord  Kenyan.  7  T.  R.  481,  n. 

13.  In  an  action  on  a  policy  of  insurance 
on  goods  from  London  to  Emdeu, 
where  the  ship  was  lost  by  putting  into 
the  Texel;  the  captain,  as  part  owner 
of  the  ship,  was  admitted  as  a  compe- 
tent witness  to  prove  that  the  ship  ori- 
ginally sailed  on  the  voyage  insured 
by  the  direction  of  the  owners  of  the 
goods,  though  not  to  prove  that  the 
deviation  was  justified  by  necessity. 

De  Symonds  v.  X)e  La  Lour. 

2  N.  R.  374 

14.  In  order  to  render  a  witness  incom- 
petent, it  is  necessary  to  shew  that  he 
must  derive  a  certain  benefit  from  the 
determination  of  the  cause  one  way  or 
the  other.  iT.R.  164 

15.  The  bare  possibility  of  a  witness 
being  liable  to  an  action  in  a  certain 
event  is  no  objection  to  his  competency ^ 

1  T.  R.  163 

16.  But  bail  cannot  he  a  witness  for  the 
principal.  1  T.  R.  163 

17-  A  co-obligor  in  a  bond  to  the  ordi* 
nary  under  stat.  23  &  24  Car.  2.  c.  10. 
is  a  competent  witness  to  prove  a 
tender  by  the  arlmiiiistratrix. 

Carter  v.  Pearce.    1  T.  R.  l63 

18.  So  a  creditor  of  the  administratrix 
is  a  good  witness  for  the  same  pur- 
pose. 1^.  16^4 

19.  If  a  plaintiff  and  a  defendant  are 
botti  willing  that  the  plaintiff  shaU 
give  evidenre  in  the  cause,  he  is  an 
admissible  witness  on  his  oath;  al- 
though he  comes  to  defeat  the  claim 
of  another  plaintiff  su'm^  jointly  with 
himself.      Norden  v.  Williamson  Sf  aL 

1  W.  P.  T.  378 

20.  In  an  action  against  a  master  for  the 
negligence  of  hii  servant,  the  latter  is 
not  a  competent  witness  to  disprove 


the  nesrlisence  without  a  release. 
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Green  v.  The  New  River  Company, 

4  T.  R.  589 

2 1 .  It  was  held  that  a  person  is  not  a 
competent  witness  to  impeach  a  secu* 
rity  which  he  has  given,  although  he 
is  nut  interested  in  the  event  of  the 
suit.      Walton  v.  Shelly.  1 T.  R.  296 

22.  And  on  this  ground  where  a  bond 
was  given  ju  conaideratioa  of  delivciy 
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ing  up  a  promissory  note,  an  indorser 
was  not  prrinittH  to  prove  that  the 
coi /side  rati  on  of  the  note  wa^f  Uiuri  m<. 

I  T.  R.  206 
.93.  Bat  aftrrwanls,  on  mature  d«>libe* 
ration,  the  court  8olt*mniy  determined 
Bgeiinst  the  rtie  laid  down  in  IVaiton 
T.  Shelhf:  an>d  iield  that  in  an  action 
by  an  indorsee  of  a  hill  of  exchaagt- 
against  the  acceptor,  the  latter  might 
call  the  payee  aut  iudor^r  as  a  wit. 
ness  to  prove  that  the  bill  yt^  void  in 
its  creation. 
Jordaine  r.  Lashhrooke.  7  T.R.  50l 

!f  4.  A  person  whose  name  was  forged  as 
drawer  of  a  bill,  was  held  not  compe 
tent  to  disprove  an  indorsement  on 
the  bill  made  by  the  party  who  forged 
it,  respecting  the  payment  of  interest 
upon  that  bill. 

R.y,  Crt>cker,  2  N.  R.  87 

$5.  In  an  action  by  the  indorsee  of  a 
bill  of  exchange  agaiiidt  the  acceptor, 
the  latter  cannot  call  the  drawer-in- 
dorser  as  a  witness  (because  interested) 
to  prove  that  the  plaintiff  ha^l  no  right 
to  recover  upon  the  bill,  having  merely 
received  it  from  the  witness  in  trust  to 
obtain  payment  of  it  from  the  syp- 
i:eptor  on  account  of  the  witness^ 
Bucklandy.  Tankard.   5 T.R. 578 

$6.  An  indorser  on  a  note,  who  has  re- 
ceived money  from  the  drawer  to  take 
it  up,  is  a  competent  witness  for  the 
drawer,  in  an  action  against  him  by 
tiie  indorser,  to  prove  that  he  had  sa- 
tts6ed  the  note ;  bciox  either  liable  to 
the  plaintiff  on  the  note  if  tlie  action 
were  defeated,  or  to  the  defendant 
for  money  had  and  received  if  the  ac- 
tion succee<1ed.  And  his  being  al!H> 
liable  in  the  latter  case  to  com^Hnsate 
the  defentlant  fur  the  costs  incurred  in 
the  action  by  such  non-payment  makes 
no  difference. 

Birt  V.  Kershaw.   2  E.  R.  458 

57.  A  certificated  bankrupt  is  not  a 
competent  witness  to  prove  the  debt 
of  the  petitioning  creditor,  or  any 
other  fact  necessary  to  support  the 
commission.  Chapman  v.  Gardner, 
2  II.  B.  279—5.  ^-  €ros8  v.  /ai, 
m  nde^  ib. — S,  P.  Flitwa^  v.  Herbert, 

%  in  note. — ib. 

58.  in  a  qui  tarn  action  on  the  statute  of 
usnry  against  the  assignee  of  a  bduk- 
rupt  for  taking  u.^urtou^  inteiest  on  a 
loan  of  money  to  the  bankrupt  before 
his  baiikruptry,  the  bankrupt  is  not 
a  competent  witness    to    prove  tiie 


offence,  if  tie  has  not  obtained  bis  cer« 
tifi.ate,  or  repaid  the  money;  not** 
withstanding  he  is  ready  to  release  to 
biM  assignees  all  benefii  which  may 
arise  fro:n  the  discharge  of  this  debt 
in  particular,  and  all  claim  to  allow- 
ance and  surplus  in  general ;  atid  not* 
withstanding  the  assignee  has  proved 
his  demand  for  the  money  lent  under 
the  commission. 
Madenq.Uv.Dragtam.  2T.R«4d6 

29.  In  an  action  /or  usury,  the  borrower 
of  tlie  m(»ney,  who  has  paid  the  same, 
is  a  competent  wituess  to  prove  the 
whole  case. 

Smithq.f.yr.Prager.  7T,  R.60 

30.  Whether  it  be  an  objection  to  tli0 
competency  of  a  witness  for  the  plain- 
tiff in  an  action  of  bribery  at  an  elac- 
tion  for  members  to  svrve  in  parlia** 
ment,  that  a  similar  action  was  pend« 
ing  against  the  witness  himself  for  bri* 
bery  at  the  same  election,  and  an  ae* 
knowlcdgment  by  hiui  that  if  the.  de* 
fendant  were  convicted,  he  should  avail 
himself,  if  necessary,  of  his  having  been 
the  iirst  discoverer  to  the  present  plain* 
tiff?    Qn. 

Edwards  v.  Evans.   3  E.  R.  451 

51.  It  b  now  decided  to  lie  no  objection* 
'  Heward  v.  Shipley.  4£.  R.  180 

32.  Bat  where  the  evidence  given  by 
such  a  witness  of  the  defendant's  brw 
bery  was  by  means  of  the  defendant's 
eonfession  of  it  to  the  witness;  held, 
that  the  truth  of  the  fact  so  confessed, 
as  well  as  of  the  confession*  of  such  fiict| 
was  material  for  the  consideration  of 
the  jury.  ib^ 

33.  The  party  interested  in  the  testimony 
of  a  witness,  who  is  objected  to  oq 
account  of  hb  having  been  convicted 
of  feTony,  and  his  imprisonment  being 
unexpired,  is  entitled  to  insist  011 
proof  of  such  'conviction  by  the  re* 
cord,  though  admitted  by  the  witnesa 
himself.  R.  v.  Castell  Careinion 

{Itthab.)    8  £.  R.  77 

34.  A  witness  admitting  herself  to  have 
before  sworn  falsely  upon  the  parti? 
cular  point,  but  attributing  it  to  the 
persuasion  of  the  defendHut,  b  not 
an  incompetent  witness  against  him  on 
an  indictment  for  a  conspiracy;  but 
the  cibjectiou  goes  strongly  to  her 
credit.  R,  v.  Teal.    1 1  E.  R.  309 

3^.  Whether  s^  person  who  is  inter e4e() 
in  the  question  put  to  him,  though  not 
in  the  event  of  the  suit,  be  a  com}H*tent 
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35.  In  some  cases  even  an  interested 
person  is  a  competent  witness  from 
necessity,  as  where  tlie  interest  aris«»s 
after  the  plaintiff  or  defendant  has  an 
interest  in  his  testimony.      3  T.  R.  127 

37*  A  |>erson  who  is  employed  to  sell 
^oods,  and  h  to  have  for  himself 
whatever  nioncy  he  can  procure  for 
them  hiyond  a  stated  sura,  is  to  be 
considered  as  a  broker,  and  is  a  com- 
petent  witness  lo  prove  the  contract 
between  the  seller  and  thr  buyer. 
Benjamin  v.  Parterg.   2  H  B.  590 

38.  A.  having  brought  an  action  a^sainst 
B,t  the  latter  filed  a  bill  in  equity 
against  htm  for  a  discovery  and  in- 
junction, and  for  an  acrount ;  to  which 
^.  having  put  ill  his  answer,  denying 
the  allegations  of  B ,  which  involved 
the  merits  of  the  suit  at  law,  Ihe  in- 
junction was  dissolvrd :  on  which  an- 
swer B,  indicted  A.  for  perjury:  an<i 
the  iiidirtnient  and  aclion  coming  on 
to  be  Iried  «it  the  same  assiases,  the  in- 
dictment standing  first ;  held,  that  B. 
was  a  competent  witness  lo  prove  the 
perjury,  as  he  could  not  avail  himself 
of  the  conviction  of  A.  in  any  civil 
proceeding  brt)¥een  them  either  in  law 
or  equity.  R.  v.  Boston.  4  E.  R.  572 

Z9»  Equity  refused  leave  to  file  a  su^v 
plemental  bill  in  pature  of  a  bill  of 
review,  in  consequence  of  a  conviction 
of  a  witness  in  the  original  proceeding 
for  perjury,  which  conviction  wa^  ob- 
tained on  the  eviitence  of  the  plaintifi 
in  the  suit  as  well  as  of  others. 
Barthti  v.  Pickersgili,  Tr.  32  &  33 
G.  2.  in  Chancery,  (cited.)  i^. 

II.    Attorney,    Counsel,  Sfc;  of  their 
being  fVitTusses, 

1.  An  attorney  is  not  restrained  by  any 
rule  of  law  from  giving  evidence  of  a 
conversation  between  him  and  his 
client  to*iching  the  justice  of  his  suit, 
after  a  writ  of  inqiiiry  executed  on  an 
interlocutory  judgment,  and  a  com- 
promise thereupon;  for  the  purpose 
of  the  suit  having  been  obtained,  the 
communication,  could  not  be  said  to 
have  been  made  by  way  of  instruction 
for  conducting  his  cause. 

Cohden  v.  Kendrick.  4  T.  R.  43  J 

9.  But  if  anv  matter  be  disclosed  to  an 
attorney  in  the  cause,  pending  the 
cause,  he  is  not  permitted  fo  give  it  in 
evidence  either  in  that  or  in  any  other 
action.  Wilson  v.  RastaL  4  T.  R.  753 

3.  It  is  the  privilege  of  the  client  and 
not  of  the  attorney.  4  T.  R.  753 


4.  But  su(*h  privilege  is  confined  to  coun^ 
sel,  solicitors,  and  attornies,  wh^^n  ac- 
ting in  their  respective  characters. 

4  T.  R.  753 

5.  An  attorney  is  bound  to  disclose  the 
contents  of  a  notice  which  he  rec' ived 
to  produce  a  paper  in  the  hands  of  his 
client,  the  privilece  of  the  client  only 
extending  to  exclude  the  disrln«ure  of 
any  fact  communicated  ronfideniiidly 
to  the  attorney  from  his  clif  nt,  and 
not  to  adverse  proceedingn  conimuni* 
cated  to  him  as  attotney  in  th^  cvinse 
from  the  adverse  party.  Spenceie^ 
q.  t.  V.  Schulenbetf,  7  E.  R.  357 

6.  If  several  be  chaiged  with  the  same 
«)ffence,  and  no  evidence  be  iL'iven  on 
the  part  of  the  prosecution  agaiiot  one 
of  them,  he  is  entitled  to  aa  Hcquttal 
before  the  others  are  callf'd  upon  for 
their  defence,  in  order  to  enable  them 
to  avail  themselves  of  his  testimony 
as  a  witness.    Ship  Bovnft/,  Cas*'  of. 

(cited)  1  E.R.313 

III.  IJushand  and  Wife. 

1.  Husband  and  wife  shall  not  be  called 
in  any  case  to  give  evidence,  even 
tending  to  criminate  each  other. 

R,  V.  Cliviger  (Inhai.)     2  T.  R.  263 

2.  Nor  ran  they  in  any  case  be  wituesaes 
either  f(  r  nr  against  each  other. 

Dt  Mf  V.  Dinwoody.  4  T.  R.  Gl^ 

3.  In.a  casr  of  <(e!tlement  where  a  mar- 
riage in  fact  had  been  proved  between 
two  paupers,  the  first  wife  pf  the  hUs« 
band  is  not  a  competent  witness  to 
prove  a  former  marriage  with  him, 
because  surh  evidence  shews  him  to 
have  been  guilty  of  bigamy. 2T.R  26*3 

4.  Husband  and  wife  may  prove  their 
own  marriage  on  a  question  of  settle- 
nient.  2  T.  R.  C63 

5.  A  woman  cannot  give  evidence  of  the 
non*access  of  her  husband,  to  bas- 
tardise her  issue,  though  he  be  dead 
at  the  time  of  her  examination  as  a 
witness:  and  therefore  an  order  of 
sessions,  staled  by  that  court  to  be 
founded  iu  part  upon  credence  given 
to  her  testimony  of  that  fact,  was 
quashed. 

R.  V.  Kea  (Inhab.)  U  £.  R.  13< 

IV.  Parishioners,  Sec. 
1.  On  an  appeal  against  a  poor-rate  be- 
cause Cfxtein  persons  were  omitted  to 
be  rated,  a  parishioner,  who  is  liable 
to  be  rated,  but  not  in  fact  rated,  b  a 
competent  witness  to  prove  the  rate- 
ability  of  the  appellants. 

A  T.  ProMtr.  4  T.R-ir 
9S 
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S.  A  parishioner  liaving  rateable  pro- 
perty in  the  parish,  but  omitted  to  he 
rated  tor  the  purpose  (»f  making  hiiu  a 
uritness  upon  a  question  cf  settlement 
between  two  parishes,  is  a  competent 
ivitness  for  the  parish  in  which  he  is 
80  liable  (o  be  rated. 
R.  V.  Kirdprd  (Inhab.)    2  £.  R.  559 

9.  So  such  an  one  is  a  good  witness  to 
extend  the  boundries  of  his  parish  on 
a  question  of  boundary  between  t  vo 
adjoining  parishes..  Deacon  v.  Cook, 
Taunton,  Sp.  Ass.  1789,  (cited) t*.  56-2 

4.  AUier,  if  be  were  actually  rated  at  the 
time.  t^. 

5.  So  a  person  having  rateable  property 
iu  a  parish,  but  not  rated  in  fact,  is  h 
competent  witness  in  a  case  respec*in^ 
the  settlement  of  a  |)auper  in  that  pa> 
risb.  B.  V.  Sc^ith  Lynn, 

{inhab,)  6  T,  R.  667—6  T.  R.  157 
€.  And  on  an  appeal  between  the  pa- 
rishes of  A.  and  B   the  former  may 
.    call  an  inhabitant  of  the  latter  who  is 
not  rated  to  the  poor,  arid  compel  him 
to  be  examined  as  a  witness.     R.  v. 
Little  Lundey  (Inhah,)  6  T.  R.  15? 

7«  Upon  a  question  of  set  I  lenient  between 
two  parishes,  a  parishioner  of  one  of 
them  having  property  there   which  is 

-  rated,  though  not  in  his  own  but  in 
his  »on's  name,  for  the  purpose  of  mak- 
ing such  paribhiounr  a  witue:is,  is  never- 
theless incompetent  to  prove  the  set- 
tlement in  the  other  parish. 
R.  V.  Killerhy  {Likab.)  10  E.R.  295 

8.  A  rated  inhabitant  of  a  parish  is  to 
be  considered  as  a  party  to  an  appeal 
between  his  parish  and  another,  tonch- 
ing  the  settlement  of  a  pauper;  al- 
thou^zh  the  nominal  parties  be  the 
churchwardens  and  ov<;rscer8  of  the 
poor  of  the  respective  parishes ;  and 
being  as  such  party  directly  interested 
in  the  ev^^ut  of  that  proceeding,  he 
cannot  be  compelled  to  give  evidence 
by  the  adverse  parish  even  since  the 
Stat.  46  G.  3.  c.  $7'>  not  being  within 
the  words  or  meaning  of  that  law. 
R,  V.  InAab.  oj  WobumA  0  E.U.  395 

^.  Persons  appointed  by  statute  to  be 
governors  and  directors  of  the  poor  of 
a  ceitain  parish,  and  made  liable  upon 
ap|3eal  r)<;ainst  a  rate  made  by  them  to 
the  puyiiieiit  of  costs  in  case  the  ses- 
sions sh<  uld  award  any  to  the  appel- 
lant, cannot  be  witnesses  on  such  ap- 

-    peal ;  though  in  truth  only  trustees, 
Hiid  entitled  to  be  reimborsed   such 

.  eosis  out  of  the  parochial  fund ;  for 
they  are  parties  to  the   cause,  and 


liable  to  the   costs    in    the  first  in- 
stance. 
/?.  V.  Bermondney  {Poor  Corp, )S'£*^1 

10.  Yet  a  tenant  who  was  rated  to  the 
poor  rate,  being  indemnified  by  his 
landlord,  was  holden  a  competent  wit* 
ness  on  behulf  of  the  parish  in  which 
he  was  a  payer,  in  a  question  of  set- 
tlement R,  V.  Woodland,  M.  26*  G.  3. 

3  £.R.  11,  n. 

11.  By  Stat.  27  G.  3.  c.  29.  parishioners 
are  made  competent  witnesses  in  pro- 
secutions where  the  penalty  is  given 
to  the   parish,  unless  it  exceed  20/. 

R.  V.  Dflris.  6T.  R.177 

12.  A  corporation  being  lord  of  a  manor^ 
and  having  approved  part  of  a  coni^ 
mon  and  leased  it,  a  freeman  is  not 
a  competent  witness  to  prove  that  a 
suifiriency  of  common  was  left  for  the 
commoners. 

BuHon  V.  Hide.  5  T.  R.  17* 

V.  Subscribing  llltnesses. 

1.  If  the  subscribing  witness  to  a  bond 
be  interested  therein  as  well  at  the 
time  of  the  attestation  as  at  the 
trial,  he  cannot  be  examined  as  a  wit- 
ness to  prove  the  execution  ;  nor  is 
proof  of  his  hand'Writing  sufficient  for 
that  purpose.  Sivire  v.  Rell.  5T.R.371 

2.  But  the  hand-writing  of  the  obligor 
having  been  proved,  the  court  refused 
to  set  aside  a  verdict  given  for  the 
plaintiff.  5  T.  R.  371 

3.  Where  a  subscribing  witness  is  ap- 
pointed executor  to  the  obligee,  proof 
of  the  hand-writing  of  the  former  may 
be  given  in  an  action  on  tlie  bond. 

5T.  R.372 

4.  A  bond  having  been  executed  by  A-, 
and  attested  by  one  witt^s,  was  car- 
ried into  an  adjoining  room  and  shewn 
to  B.,  who  was  desired  to  attest  it 
also,  which  he  accordingly  did  in  the 
presence  of  A.:  held,  that  B,  was  a 
good  witness  to  prove  the  execntion. 

Parke  v.  Mears,  2  B.  &  P.  217 

5.  If  an  attesting  witness  appears  upon 
search  made  at  the  admiralty  to  be 
serving  in  the  navy  his  absence  is  suf- 
ficiently accounted  for  to  render  se- 
condary evidence  admissible. 

Parker  v.  Hoskins.  2  W.  P.  T.  223 

VI^  Examination  of. 

1 .  Formerly  tbe  rule  was  to  object  to  the 
competency  of  a  witness  before  he  was 
sworn  in  chief;  but  still  the  objection 
must  l)e  made  at  the  trial.  1  T.  R.  717 

2.  A  witness  may  be  asked  whether  he 
has  not  been  in  the  pillory  for  perjury. 

R.  y.EdwardM.  4  T,  R.  440 


WITNESS  VI.  VIT. 
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3»  A  witness  cannot  be  cross-examined, 
as  to  any  distinct  collateral  fact  not 
relevunt  to  the  matter  in  issue,  for  the 
purpose  of  disproving  the  truth  of  the 
expected  answer  by  other  witnesses,  in 
order  to  discredit  the  whole  of  this 
tesktiniony.  *   ^ 

Spencel  y  q.  t.  v.  IViiiott.  7  E.  R.  108 

4.  A  witness  may  refresh  his  memory 
by  any  book  or  pa)>er,  if  he  can  after- 
wards swear  to  the  fact  from  his  own 
recollection;  but  if  he  cannot  swear 
to  the  fact  from  recollection  any  far- 
ther than  in  finding  it  entered  in  a 
book  or  paper,  the  original  book  or 
paper  must  be  produced. 

Doe  d.  Churchy.  Perhina,  3T.R.  749 

5.  A.^  captain  of  an  India  country  trader, 
contracts  in  India  with  B.  for  a  crew, 
according  to  the  custom  of  the  coun- 
try; A.  arrives  iu  England  with  the 
crew,  and  then  makes  a  voyage  with 
them  to  tlie  Went  Indies  and  back 
again.  In  an  action  by  part  of  the 
crew  for  wages  due  on  the  West  India 
voyage  :  it  was  held,  on  a  motion  for  a 
mandamvi  to  exaniine  witnesses  in 
India,  that  the  cause  of  action  did  not 
arise  in  India,  within  13  G.3,  c.  63. 
^  44. 

Francisco  v.  Gillmore.  1  B.  &  P.  177 

VII.  Snmmoning  and  compelling  to 

appear, 

1.  Under  the  slat.  1  Jac.  1.  c.  15.  §  10 
&  11.  it  is  not  necessary,  upon  sum- 
moning a  witness  before  commis- 
sioners of  bankrupt  to  be  examined 
touching  the  bankrupt's  effects,  to 
tender  him  tlie  expenses  of  his  jour- 
ney before-hand  ;  though  if  he  be  in 
fact  without  the  means  of  taking  the 
journey,  it  may  be  an  excuse  for  not ; 
obeying  the  summons ;  and  conse- 
quently a  warrant  issued  by  the  com- 
missioners on  account  of  the  non* 
attendance  of  such  witness,  without 
lawful  im))ediiBent,  ajithorizing  his 
arrest  for  the  purpose  of  examination, 
is  legal.  Battiev,  Gresley,  8  £.  R.  319 

2.  It  lies  on  the  party  so  snmmoned, 
having  a  lawful  excuse  for  not  attend- 
ing, to  prove  the  fact  in  an  action 
of  trespass  and  false  imprisonment, 
i)rought  by  him  for  such  arrest ;  ad- 
mitting that  an  iuability  to  bear  the 


expense  of  the  journey  is  a  lawful  im- 
pediment. 8E.  R.  3J9 
3«  Such  warrant  fur  the  arrest  of  the 
witness,  in  order  to  exan>ine  him,  may 
issue  aAer  his  disobedience  to  the^r^^ 
summons.                           8  E.  R.  n9 

4.  The  propriety  of  granting  such  war- 
rant, btiug  fin  act  t>f  discretion,  nmst 
be  determined  upon  by  the  commis- 
sioners acting  together  at  the  time. 
And  thnir  order  to  their  ofliccr  to 
make  out  the  warrant  must  be  taken 
to  include  their  direction  as  to  the 
persons  to  whom  it  is  to  be  directed ; 
but  the  mere  act  of  si*;nin;;  the  names 
of  the  commissiotiers  to  the  warrant 
may  be  done  by  them  senaratelv. 

'8E.  k.  319 

5.  The  writ  of  subpcena  duces  tecum  is  of 
compulsory  obligation  on  a  witness 
to  produce  papers  thereby  demanded 
which  he  has  in  his  possession,  and 
wliicb  he  has  no  lawful  or  reason- 
able excuse  for  withholding;  of  the 
validity  of  which  excuse  the  Court, 
and  not  the  witnes*^,  is  to  judge* 
And  in  an  action  against  a  sheriff's 
baiiifl'for  disobeying  such  writ,  who 
having. been  sub^iceuaed,  on  a  former 
action  by  the  plaintiff  against  ano- 
ther, to  produce  the  warrant  under 
which  he  acted,  had  neglected  so  to 
do,  whereby  the  plaintiff  was  non- 
suited, his  ability  to  produce  the 
warrant  and  his  want  of  just  excuse 
for  not  producing  it  are  sufHciently 
alledged  by  stating,  that  he  could 
and  mif;ht  in  obedici.ce  to  the  said 
writ  of  subpoena  have  produced  at 
the  trial  the  said  warrant,  and  that 
he  had  no  lawful  or  reasonable  ex- 
cuse or  impediment  to  the  contrary. 

Amey  v.  Long,  9  E.  R.  4/3 
6,  One  who  is  subpoenaed  as  a  witness 
and  attends  at  the  trial,  but  there  re- 
fuses to  give  evidence  unless  his  ex- 
penses are  paid,  and  is  therenpon  not 
examined,  may  yet  maintain  assumpsit 
for  his  necessary  exfienses  of  atten- 
danceagainst  the  party  who  subpoenaed 
him.  There  was  hIso  evidence  of  a 
promise  to  pay  the  expenses  at  the 
time  of  serving  the  subpoena  ;  which 
it  was  contended  was  waved  b>  the 
subsequent  refusal  to  be  examined. 
Hallet  v.  Mears  4*  a/.  13  E.  R.  15 
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-      481 


Elizabeth. 


5.  c.  4.  Labourers  - 
5.  c.  9.  Perjury 
8.  c.  2.  §  2. 

13.  c.  5.  Frauds 


13.  c.  20.  Church  Leases 

IS.  c.  3.  Bastard    - 
18.  c.  3. 


Id  c.  5.§4.  Cominou  Informers    6*  £. 


—  c.  11.  Church  Leases 
27  C.  4.       - 

—  c.  13.  Hue  and  Cry 

219  c,  4.  Sheriff     - 


Justices  III.  10.  11. 
Perjury  16*.  - 

Costs  IX.  28. 
Execution  I.  p. ,  .  - 
Statutes  II.  7, 


298 
337 
148 
224 
454 


2  T.  R.  143.  157 


31  c.  3. 

—  c.  6*.      - 

43.  c.  2  Poor 

—  c.  6.  Costs 


2T. 
7T. 
6T. 
12  E. 
7E. 


R.  155,8 
R.  267 
H.771,n, 
R.  622 
R.  6lO 


2  N.  R.  471 

3  T.  R.    37 

7  E.  R.  5SJ 

8  E.  R.  294 


Barott&FemmelV.lO,  95 
Ejectiiieiit  L  ^ 

Evidence  IV.  10.  - 

Annuity  VI.  21.  - 
Trespass  I.  31. 

Bastard  9.     ~  . 

Justices  I.  15.  - 
Bastard  6. 

Justices  III.  1 8.  - 

Indictnieut  I.  35.  - 

Penal  Action  12.   - 
Deed  I [L  4. 
Riot  10.      - 

(  Sheriff  IIL  1.3.  - 
(Execution  III.  1.2. 

Sheriff  1.  4 

Cos5sIX.  31. 

Variance  III.  8.  - 

Outlawry  14.  - 

.  Simony  3,   ~  - 

See  Poor  passim  in^   ^^* 

its  several  Divisions  f  1^^ 

J  3S6 


201 

214 
38 

46*9 
96 

291 

96' 

293 

245 

335 
16a 

427- 

43^ 

225 

435 

148 

480 

329 

447 


Costs  1,5.  10.l6u  19.  138 
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James  I. 


Trrm  Rep. 
r<J.        fa. 


ThU  DlQEST. 
Titk. 


\.  c  15.  Bankrupli 


'  c.  •22.  Leather 


—  e.  13.  London:    i 
Requests 

3.  c.  8. 

4.  c.  3.  Nonsuit 
7.  c.  5.  Officers 
Sl.c.  3. 5  6.  Palent 


21. 


.  4.    Penal  ActioDS 


7T.  R.  458) 

609 

(514)711 

8  E.  R.  319 

4  T.  R.  lup 

6  T.  R.  443 

2  N.  R.  389 
1II.&P.S29 

3  E.  R.  33* 

7  T.  R,  WS 

7  T.  R.  44q       1 

1  B.  &  P.  2J9 

2  E.  R.  359,  60  J 
if 

•2  H.  B.  221 
J  2  E.  R.  8tiO     I 
tl  W.  P.T.540J 

1  T.  R.  372 
t  7  T.  R.  443  I 
isE.  R.   92  f 

2  H.  B.  407  1 

8  r.  R. 


31.  c.  iS.Slat.  of  Dmitatioas 


f  Bunkrunt  IL  33. 
X  Err..r  I.  2. 

Baoknipt  1. 9. 

B»nkn>pl  VL  4. 

Witness  VU.  1. 

JurisdicUoa  15. 

Tiesj  ass  I.  19. 

Slatutes  IL  9. 

Power  25. 

Slaiutes  IL  S. 

Stalules  IL  3, 

I  Bail  VL  13. 19. 


Inferior  Court  10.  - 
Bail  VL  19. 
Costs  IX.  8. 
Costs  IX.  38, 59.  -1 


Pateol  4.  €. 


f  2T.  R.  274 

I  3  T.  R.  3C)2 
4  T.  R-  lg9 
3E.  R. 


455 

390 
455 
455 


253 
73 
147 


Atiidavii  IL  9. 
Penal  Aclion  6      - 
r  Jtinsdiction  16 — 18. 
jStalures  L  14. 
Costs  IX.  39. 
3T.R.  17^,3)    (Limilalion  of    Ac- 7 
4T.  R.  51t>      \<      tioosl,  4,  7.  3 

Bankrupt  X.  5         - 
Baron  &Feme  IV.S.&c. 
Bankrupt  X.  7,  8, 

7  T.  R.  228,230     Bankwpt  IX.  14. 

1  B.&P.82  BaukruptX.9. 

3  E.  R.  407  Time  compulalion  of  3 


6T. 

3T.  R.  318 

618 

7  T.  R.   67 


Charles  IT. 


13  c.  18.  Navigation  Act      - 

—  c.  24.  Excise  -  - 
13  e.  J2.  _  _  - 
13  St.  2.  c.  1.  Corporations  - 

—  St.  2.  c  2.  NoD^>ros 


(ST.  R.  112 

12B.&P.  35, 

2  T.  R.  540 

]0ER.2i| 

3T.  «.5;3 

I  E.  R.    79 

(7T.R.   36 

IS  E.R.  545 


Forfeiture  I.  -  234 

Insurance  XL  9*      ~  277 

Excise  10.      -        -  2S2 

Office  and  Offif  er  7-  326 

Quo  Warranto  III.  6.  421 

Mandamus  I.  14.    -  3l6 

Practice  XL  I.        -  398 

Cwts  IX,  25.  •  148 
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Charles  II.  (conth.)     y^^ 


Term  Rep. 
Pa. 


This  Digest. 
Title. 


Fa. 


13  k  14  €.12.  Poor 


15  c.  17.  Bedford  Level 

16  c.  7.  Gaming  - 
16  and  17*  c.  8.  Jeofails 


(§3.)  Vm\  in  Error 
c.  28  Error,  Costs 


17.  c.  7.  Replevin      - 


—  c.  8.  Death  of  Party       - 

19  c.  (>.  LoH*«PS  for  Lives        - 
20.  c.  3.  (iiant  of  the  King  - 

—  c.  1 1.  (^h3)  Churches    - 
2'2  &  23.  c.  9.  Costs    - 

—  r.  10.  Bond  to  Ordinary 
22  cV  23.  c.   12 


— —  c.  25.  Game 


29.  c.  3  Statutes  of  Frauds 


—  c.  7.  Sunday 


5  E.  R.  54'5 

1  T.  R.  35S 

4)8 
2T.  R.  451 
4  T.  R.  67 1 
7T.  R.  671 

2  E.  R,  168 

8  E.  R.  416 
12E.R.361 

6  E.  R.  356 


{ 
{ 


10E.R,350 
2B.&P.  53 

1  T.  R.  151 

6  T.  R.  1 25 

7  T.  R.  583 

8  E.  R.  298 

2  BAP.  444 
2  H.  B.  286 

314 
3T.  R.  350  (§  3.) 
4T.  R.  509,  510 

1  R.i!v:P.3^0 
1W.I\T.218 
7T.  R.  31 

8  T.  R.  409 
5  b.  R.  42 
n  E.  R.488 

2  BAP.  34)4 

3  T.  R.  1  i8 

5  E.  R.  2C)4  (^18) 
1  T.  R    163 

4  T.  R.  760 

5  T.  K.  354 

6  T  R.  318 
1  T.  R.  44 

125 

7  T.  R.  238 

8  T.  R.  220,  506 
/•2T.  R.  80 
]  4  T.  R.  V29) 
C7  E.  R.  18u  ) 

6  R.  R.  8() 
1  T.  R.  26 h  \ 
5  T.  R.  25  5 

449 
iW.P.T.iai 
8  E.  R.  547 


Costs  IX.  25.  -     14S 

Poor(Settl.)  VIIL  1.  383 
Poor(S.^ftl.)VnL35.  '385 
Poor  (Sett!.)  VIIL  3.    383 

Ponr(Srttl.)VIIL7.  383 

Poor  (Settl.)  VIIL  1 1.  383 
Poor  (Overseers)  I.  19.  355 

Ponr  (Setll.)  IIL  9.  371 

Poor  (Overseers)  I.  17.  355 

Poor  (Settl.)  1.  7-  S66 

Corporation  IV.  22.  136 

QuoVVarranlo  III.  14.  422 

Lease  L  16.  -         -  301 

Wa^erg,      -           -  490 

Jeofails  1.     ^          -  243 

Statutes  IL  11.        -  455 

Jeofa!lsl.       -         -  243 

Error  11.21.             -  205 


Replevin.  12. 


-     426 


I 


Ejectment  I.  3.  - 

Varian^'e  1.  10  - 

Costs  L  22.    -  - 

PleaclihgVlL  36.  - 
Witness  1.  17. 


— .v' 


19» 
476 
139 

349 
495 


r  . 


Weights  and  Measilres 

2,  3.  -        -^  494 

Game  Laws 4.  -,.  22r'  . 

Conviction  111.  1.6.      1- J^  / 
Statutes  IL  10.      .:  ^  ,-455  • 
Game  Laws,  3,  4, '»  - ,  ^7     . 
Assumpsit  IV.' 1.     -    .47, 

Special  Occupant  1.  2.  449 

Lease  I.  15.    -         -     301 

AiT«*st  IV.  5.  -       43 

Baker  1 .  -        -       74 

Statutes  II.  12.         -     455 
Practice  XXIII.  24.       407 


3T 
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William  &  Mary. 


1  c.  18.  Toleration  Act 


—  c,24§lff.     - 

—  r.  54.  Excise  Jurisdiction 
2.  St.  1.  c.  5.      - 

ft,  St.  2.  c,  1 1  Poor      - 


—  c.  14.  Devise 

4  &  5  c.  18. 

Bail.  - 


Quo  Warranto 
4  &  5.  c.  20.  Judgments 


c.  21,  Prisoner 
c.  22.  Ouil.iwry 


Term.  Rkp. 
Vd.        Pa. 

5  E.  B.  294 
5  T.  R.  542 

5  T.  R.'251 

2  E  R  362 
5  T.  R  432 

5  T.  R.  99,  478 
9  E.  R  Qi)6 
loE.R.    88 
13E.R.    51 

7  R.  R.  167 

6  T.  R.     18 
5  4  E  R.  485 

"     |7  E.  W.  i27 
2T.  R.  145) 
1905 
12E.  U.622 

1  t:.  R.  41 

6  T.  R.  36K  I 
384  I 
1  B.cS:  P.  8U7 
I'T.  R.  192,3 

3  T.  R.  50 1 


This  Digest. 
Ttile.  Ptf. 

PleaHing  Vll.  36    -     349 

IIS 
r25 
222 
223 
38t» 
381 
381 
370 
366 
3^2 
SS2 
232 
150 


C  Certiorari  I.  3. 

\  Conviction  V.  4.     — 
Excise  8.,       -         — 
Excise  20.       -         - 
Poun't  2.        -         - 
Poor  (Settl.)  V.64 
Poor  (Seitl.)  V.  65  - 
Poor  (Setll.)  II.  9. 
Poor  (Rem*)  III.  21 
P(  or  (Sett!.)  VI.  7. 
Poor  (Settl.)  VI.  8. 
Infrtnt  12 
Covenant  I.  6.  — 

Costs  VIII.  21,  22,23 

Outlawry  14 


146 


-    329 


Executors  IV.  1.      •    229 


,    c  «   ^    .•  r.    .     f  I  T  R.  103 

5»  c.  1 1.  §  3.  Certiorari,  Costs   ^  (^  3  )  o  x  R  47 


—  c.  20.  Shipping      - 

—  C.  21.  §3.  Stamp     - 


Cfrtiorari  III.  2. 
Co^tsVIlI.  v7 
3T  R.  5r2(^  2, 3)Attdchment  III.  5. 

6  T.  R.    3J 

7  T  R.    32  Co.fs  IX.  19. 

8  T.  R  409  (§3.)  CosiS  VIII.  27. 
5  T.  R.  419 


120 

146 

55 

14S 
146 


6T.  R.  317 
1  \.  R.  QjG 

5  &  6.  c.  2.  Trading  with  Enemv  6  T.  H.    40 
^     .       .  52T.  R.    47 

—  c.  1 1.  Ccrtioran    -        ~      (  1  E.  R.  300,  5 


} 


Costs  IX.  $. 


-    1*7 


William  III.  « 

6 *7.c.  iMi9.c0a.Tn.de  \t^^^^\  \'T:f^t^]^^^ 

r  &  s.  c.  4.  Elections  -         1  B.<SiP.2?  4  Agreements  II.  23.  -       23 

7  &  8.  r.  22.  Ship  registry     -         5  E.  R.  4«^7  Ship  IV.  JO.  -     4^5 
c.  30.  §  24.  Excise       -         2  E.  R.  362             Excise  21.  -  -     223 

8  *  9.  c.  11.  Costs      -        -         5  T.  R.  539  Bond  III.  7.  -     113 

B<»ilVII.  20.  -       73 

Statntell.  13.  -     4  5 

Costs  1. 11,12.         -     138 

Costs  IX.  16.  35.  147,149 
B«'ud  III.  8,  9,  l»».  113 
Bankrupt  VII.  12.  86 

Practice  IX.  7.         -    397 

•Tlie  first  Aet  which  onght  to  be  cited  «s  of  W.  III.  is  6  &7.  W.  S.  c.4.(c.3.beiiig 
expired.) 


C5T.  R.419I 

|7T.  R  6735 

lB.<SiP.2?  4 

5  E.  R.  4«^7 

2  E.  R.  362 
5  T.  R.  539 
IW.P.T.IOS 
2W.P.T.195 
6T.  R.    II) 

3  E.  R.  495  3 

7  T.  R.  367 

8  T.  R.  126 
3  E.  R.  22 
8T.  R.255 
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WiLLiAM  III.  (contin.) 


Term.  Pep, 
FoL        Pa. 


This  Digest. 
Ttlle.  Pa. 


8  &9«c.  11.  Costs    - 


e.  26.  §  6.  Coin 


c.  30.  Poor 


-c. 31.§  l.Parlition    - 


} 


10  E.  R.  2 

1  H.  B.  530 

11  E.H.  387 

2  B.&P.  253 
5T.  R.  217 

rs  T.  R.  44 

4  T.  R.  225 
800 

7T.  R.  134,  tf 
8  T.  R.  584 

1  E.  R.  438  ) 

2  E.  R.  168) 
,8  E.  R.  335 

1  B.&P.  34*, «. 

1  T.  R.  358 
2T.  R.  781 
7  T.  R.  I 

3  E.  R.  603 

5  E.  R.  189 

2  B.&P. +45 
7  T.  R.  74 

3  T.  R.  601 
5E.  R.  21 

c.  17.  Bills  of  Exchange  4  T.  R.  171 

c  41  ^2  -    -    C5T.  R.37O,  l,n. 
c.  41.^2.      -    |SE.  R.  53 

c.  44.  East  India  Com- 1  6  T.  R.  7t7 


9  &  10.  c.  11.  Poor,  Certificate 
— — —  c.  1 5.  Award  - 


} 


Costs  IX.  27.            -  148 

Costs  IX.  36.           -  \49 

Costs  IX.  37.           -  149 

Costs  II.  11.             -  140 

Felony  I.  44.             -  230 

Poor  (Rem.)  I.  4.     -  362 

Poor  (Settl.)  III.  6.  371 

Poor  (Settl.)  III.  14.  372 

Poor  (Settl.)  III.  14.  372 

CosU  IX.  22.           -  148 

Poor  (Settl.)  III.  8,9.  371 

Poor  iSetll.)  111.10.  371 

Statutes  II.  14.         -  455 

Poor  (Sell  I.)  VIII.  12.  383 

Award  III.  12.        -  64 

Award  I.  1,  2,  3,  4.  6l 


Award  III.  4. 


-      63 


ftany 

10  &  11.  c.  8.  River  To9i« 
c.  22*  Parish  Offices 

11  &  12.  c.  10.  (§2.) 

12  &  13.  e.  11.  (§  17.) 


} 


3  B.&  P.  55 
8  T.  R.  286 
7  E.  R.  174 
IB.&P.267 
5T.  R.  251 


Affidavit  III.  7,  8.  -      16 

Bills  ofExch.VIII.  |.  105 
Naval  Stores  1.  -  323 
Statutes  II.  56.  -  459 
Insurance  XII.  21.  279 
East  India  Com|>any  1. 198 
Statutes  II.  15,  -  455 
Office  and  Officer  4.  326 
Smuggling  6.  -448 

Excised.        -        -    222 


Anne. 


I.e.  18.  (§  5.)  County  Bridge 
3  &  4.  c.  9*  Promissory  Notes 


4.  c.  16.  Pleading 


—  c.  20.  Ships 
5.  c.  14.  Certiorari 


6T.  R.  194 
4T.  R.  148,  151 
5  T.  R.  482,  3 
2  T.  R.  391,  4 

7  E.  R.  583 
4  T.  R.  701 
7T.  R.  123 

2  B.&P.  384 

3B.&P.397 

3  T.  R.  768 

1  T.  R.  44 

125 

3  E.  IL  467 

2  T.  R.  81 

4  T.  R.  8O9 

8  T.  R.  220 


}* 


Certiorari  II.  5.       ^ 

m 

Bills  of  Exch.  III.  1. 

100 

BillsofExch.VI.2. 

101 

Costs  IX.  23.  24.     - 

148 

Costs  I.  16.     -        - 

139 

Pleading  IV.  1. 

345 

Bond  IV.  2.  - 

113 

Abatement  IV.    10. 

3 

Abatement  II.  12.    - 

2 

Toll  5.           -        - 

46S 

Conviction  III.  1,2,7 

.125 

V.  4. 

125 

ST  2 
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Anne  (confm.) 

5.  c.  14.  Certiorari 

6.  c.  l6.  Broker,  London    - 

7-  c.  12.  Ambassador's  Servants 
8.  c.    9.  Stamp  Duty 


»-  c.  12.  Liverpool 

—  c.  14.  Distress 

—  c.  17.  Ships 

—  c.  19. 


9.  c,  10.  Posl-Officc 


—  c.  14.  Gaiuing    - 


—  c.  SO.  Quo  Warranio 


10.  c.    2.  Non-conformists 
— •  c.    6,  Norwich 


12  c.  16.  Brokers 
12.  St.  I.e.  IS.  Poor 
—  St.  2.  c.  16.  Usury 


1 


c.  17.  §  n.  Coal  Measure 


Term  Rep. 
Vol.         Pa. 

7  E.  R.  516 

8T.  R.  217,  506 
(  2  H.  B.  535 
(  7  E.  R.  2y2 

3  T.  R.  80 
ST.  Pi.  515(^5)' 
4T.  R.  J  97(^35) 

4  T.  R.  36',  40 
733  (§  45) 

1  E.  R.  601 

5  E.  R.  309 
5  T.  R.  465 
7  T.  R.  121 

11E.R.  6'75) 
12E.  R.  439% 
IW.P.T.  97} 
1  H.  B.   7 
467 

3  T.  R.  768 
5T.  R.  245 
7  T.  R.  620 

II  E.  R.  244 

1  T.  R.  6*89,  n. 
5T.  R.  101 
7  T.  R.  2.^7 

2  II.  B.  308 

4  E.  R.  174 

.2  B.  &  P.  52,  3 

5  T.  R.  375 

1  E.  R.  114,  559 
9  E.  R.  46*9 
ST.  R.  130,  2  ' 

6  T.  R.  536* 

5.i2 
6E.  R.  1S2 
IJ  E.  R.  43 
5  T.  R.  260 
3T.  H.  5^i^ 
4  T.  R.  3  )3  ( 

613  r 

7T.  R.  18+ J 
1  II.  B.  2N3 

3  E.  R.  2f  5 

4  £.  R.  367 


This  Digest. 

Tttle.  Pa. 

Penal  Action  25.    -  336 

Costs  VIII.  26.      -  146 

Auction  4.              —  6'0 

Inferior  Court  24.  253 

Arrest  I.  13.          -  41 


Poor(SeUl.)I.  12-18.  36/ 


Evidence  IV.  11.    -       214 
BillsofExcb.IX.9-        106' 


Docks  5.     - 

Distress  1 1 . 
Distress  9* 
Toll  5. 


-  196 

-  195 
195 

-  465 


Literary  Property      }  „   . 
LS-'ll.                 5 

Inspection  4.          —  260 

Pust-Otfice  I.         -  38,6* 

Abatemen?  II.  10  -  2 

Bankrupt  II.  32.     -  78 

{Amendment  II.  \6,  28 

Gani!iiK5.  -     '      -  238 

Wager  7-      -         -  490 

Costs  IX.  30.         -  148 

Mandamus  IV.  13.  320 

Pleading  IV.  9.       -  34.5 

Lib.  II.  13.            ~  305 

Poor  (Settl.)  VII.  lO.  38J 

Poor  (Set!L)IIL39.  373 

Poor  (Rate)  L  15.  336* 

BillsofExch.IX.8.  106* 

Poor(Selll.)  111.  2-'.  372 

Usury  1,5,  12    -       487.1 


Variance  I.  31. 
SlaJuh  >  II.  20. 
Veuue  I.  6". 


-  478 

-  456 

-  482 


George  I. 

1.  St.  2.  c.  5.  Damage,  hundred 


S!.  i.  c.    10. 
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5  T.  R.  709 


Camden  v.  AndersoA 


v.Edie 


r  5  T.  R.  709 
J6T.R.  723  1 
^  8  T.  R.  45,n.  V 
(  1  B.  &  P.  272  ) 


-  Ld.  9.  Home 


r4T;R.  3821 
^  1  H.  B.  476  } 
(2  H.  B.  433  J 


Cameron  v.  Gmy 

Camfield  v.  Gilbert  - 

Canim  v.  Alder 

Campbell,  French  v. 

V.  Jones 

'  r.  WiUoh  - 

Candell  otherwise  Barbeiiell,  v. 

London 
Canterbury  (Archbishop)  R.  v. 
Capadofie,  v.  Codnor 
CurHigan,  St.  Mary  (luhab.)  R.  t^.   6  T.  R.  II6 
Cardwell  v.  Martin  -        9  £.  R.  190 

Carew  (voche«»)  -         -         l\V.P.T.355 

Carlisle,  (Bp.)  R.  r.         -        .        1  T.  R.  403,«i. 


1  H.  B.   21 

4  T;  R.  382 
476 
433 

6  X.  R.  363 
3  E.  H.  5l6 

5  T.  R.  406,«. 
C  6  T.  R.  200 
I  2  H.  B^  163 

6  T.  R.  .570 
3  E.  R.  294 

\  1  T.  R.  520,11. 

8  E.  R.  213 
1B.&P.483 


(Mayor)  v.  Blaroii'e 


9,  Wilson 


8  E.  R.  487 

$  E.  R.      2 
3Z 


Venue  II.  17- 
>  Prerogative  4. 

Gnme  Laws  9« 
CGame  Laws  10. 
(New  Trill  19. 

Poor  Rate  II.  2. 

Verdict  1. 

Bills  of  Lading  6|7. 
C  Hundred  1. 
(  Costs  IX.  4. 

Evidence  V.  3. 

Attachment  I.  14. 

Bankrupt  IV.  .6. 
PiacUcc  XXIV.  33; 


instirance  XIII.  IS^ 
Power  17. 
Soldiers  5. 
Coftt^  IX.  3di 
Mandamus  II.  21. 
Mandamus  IV.  1. 
Insurance  IX.  18. 


4S3 

411 

237 
237 
3.?4 

359 

107 
242 

216 
53 

80 
410 


28^ 
3Si 
448 
148 

319 

320 

275 


Insurance  XII.  18,  21.  275 
Error  I.  1.  -        2f03 

Admiralty  II.  2,  3,  4.        11 


Venue  IL  15. 
Devise  X.  6. 


483 
1S9 


Bills  of  Esch.VIII.  7,8.  105 
Error  in.  2.  -  206 
Covenant  III.  3.  153 

Way  12.  -        493 

Action  on  the  Case  VI.3.    8 

Mandamus  9*      .-  315 

Ship  IV.  4.            -  444 

Poor(Seltl).II.  12.  371 

Stamps  24.            -  450 

Amendment  V.  18.  31 


r  Corporation  V.  6. 
<  Coveiiuut  I.  7- 
(Evidence  IV.  21. 
Toll  12. 


137 

150 

215 
406 
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NAMES  OF  THE  CASES. 


Term. Rep. 
FoL  Fa. 


This  Digest. 
Ttiie.  Pus 


Carlos  r.  Fancourt  in  error 
Carlyoi,  R.r. 
Certiiier  r.  Mercer 
Carpenter  &  al.  t\  Manicll 

Carr  v,  Shaw 


r.  Erroll 


{ 


Carrett  r.  Smallpage,  &:  al. 

Carrington  r.TavIor 
Carslake  r.  Mappledoram 
Carter  Doe  d.  Mitchinsuii  v. 

r.  Fearce 

Sir  J.,  R.  1?. 

V.  Roberts 

Cartwright,  v.  Amatt 

. R.  V. 

Caruthers  Exparte 

Cary  r.  Lon^naa 

Cashell ».  Coare 

CaS"  &  al.  V.  Levy 

Caiseres  r.  Bell 

Castell  Careiuicui  (Ir.hab.)  R.  r. 

Castle  V.  Burrlill 

d.  Goodtitle  ».  White 

Castleman  r.  Ruy 

Castleton,  (liihab.)  R#v- 
Castling  t).  Auberf 
Caswell  i\  Coare 

r.  Norman 

Cates  q.  t.  0.  Knight 

r.  Melll^h 

. p.  West 

1'.  Winter 

Catharine  (St.)*  Gloucester,  R.  v. 

Catlierine's  Hall,Cambridge,R.r. 

Catherington,  (Iiiliab.)  R.  v.  ^ 
Cathrow  r.  Hag(;er 
Catling  r.  Skoulding 
Catorr.  Hoste 

• R.  p.  -   - 

Catniur  v.  Knalchbiiil 
Catt,  R.  p. 

Cavan  (Lady)  Pulteney  v, 
Catideli  p.  Shaw 

Cavendish,  Lord,  Doe  d.  Devon- 
shire Duke  %\ 

Cawdry  v.  the  High  Commission 

Court 
Cazalet  v.  Dubois 

I*.  St.  Barbe 

Cecil  r.  frigges,  Bart 


5  T.  R.  482 

3  T.  R.  385 

1  T.  R.  387,11. 
3B..Srr.    40 

6  T.  R.  496 

7  T.  R.  299 
6'  E.  R.    68 

9  E.  R.  330 

n  E.R.  571 

2  T.  R.  473 
8T.  R.    57,300 

1  T.  R.  163 

5  T.  R.  246 

2  T.  R. ,  79.n. 
2B..^P.    43 

4  T.  R.  490 
9E.  R.    44 

1  E.  R.  358 
lW.P.T.566 

8  T.  R.  520 
8  T.  R.  166 
8  E.  R,    77 

3  T.  R.  623 

2  N.  R.  383 
2B.&P.383 

6  T.  R.  236 
2  E.  R.  355 

2W.P.T,107' 

1  H.  Q.  567>n. 

I  3  T.  R.  442 

2  T.  R.  183 

3  T.  R.  306 

1  T.  R.  626,n. 

4  T.  R.  233 

3  T.  R.  771 
8  E.  R.  106 
6T.  R.  189 

2B.&P.557 
2E.  R.  361 

7  T.  R.  448 
6  T.  R.  ZZ^l 
&  T.  R.  567 

4  T.  R.  361 

2  T.  R.244,n,250 
253,11. 

4T.  R.74I.M. 
1  E.  R.  450,A. 

2T.  R.354,«. 

IB.&P.   81 

1  T.  R.  I8> 

2  T.  R.  639 


Bills  of  Exch.  VL  1»  2.  101 
Poor  Rate  L  38.  358 

Bankrupt  Xi  2.      -  89 

Costs  VIIL  11.  145 

Amendment  IL  3/  2/ 

Devise  L  7-  -         16j 

5  Action  on  the  Casel  V.IO.  9 
}  Practice  XXIIL  13.      407 
Action  on  the  Ca9elV.19.  9 
Libel  IV.  6.  -        306 

Lease  IL  2, 3.  -  302 
Witness  L  17.  -  493 
Mandamus  L  16.  3l6 


Deed  XL  10.         -  l62 

Excise  14.             -  222 

Statutes  1.  12.       -  452 

Literary  Properly  8.  314 

Warranty  7.          -  491 

Affi<lavit  L  48.       -  14 

Alien  5.                   -  25 

Witness  L  33.       -  45 

Time  1,  2.              -  4fi3 

Descent  ^.             -  16*4 

Stamps  13.             -•  44*) 

Pnor(S«fll,)*L  23.  36*8 
Frauds,  Statute  of»  18.  236* 

Bail  V.  9.              .  71 


Jarisdiction  3. 

Error  XL  36. 
Xns|)ection,  &c.  9* 

i  Mandamus  XL  8. 

\  Visitor  3. 
Poor  (SettL)  IV.  10, 
Atfidavitl.il.      - 
Limit,  of  Actions  8. 
Annuity  V.  43.     - 
Practice  XXV.  6.  - 

.  Attachment  11.  2. 
Poor  Rate  I.  50. 
Power  19. 
Baron  &  Femme  II. 

Power  12. 


289 

206 
260 

317 
484 
374 

12 
510 

3(J 
411 

55 

358 

3SS 

18.  93 

S88 


Practice  XIIL  5. 
Insurance  I.  1. 
Bail  L  32. 


400 
26*0 
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Term.  Rep. 
VoL  Pa. 


This  Digest. 
Title. 


Pa. 


Cbadderlon,(Inliab.)  R.  v. 

Chailey,  (Iiihab.)  R.  v. 
Challffig^er  v.  Sbeppard  &  al. 
Chalmers  v.  Bell 
Chaiiiberlain  v.  Porter 
Cbaiiiberlayne,  R.  v. 

Chambers  v.  Caulfield 

r.  Donaldson 

1 V.  Jones 

Champion  v.  Pluiiimer 
Champiieys  v,  Hamlin 

Chandler  v.  Greaves 

Chaple,  R.  V. 
Chaplin  17.  Roarers 
Chapman,  Doe^d.  Riirkitt 

1;.  Cow  la  11 

V.  FJjud 

. V.  Gardner 


{ 


-  V.  Haw 

-  V.  Koops 
-p.  Pari  ridge 

-  V.  Snow 


Charles  r.  Marsdeu 

Chailtoii  r.  Charlton 

— ! r.  Fit*  irher 

. r.  King 

Charlwood  r.  Morgan  &  ux. 
Clianiley  r.  Winsianley  &  ux. 
Clialer  r.  Beckett 
CiiatHf  Id  r.  Paxton 
Chatham  ((i)hab.)  R.  v. 
Chat  land  v.  Thornley 
Chutterly,  v.  Finck 
Ch;irterlon,  Oates  d.  v.  Cotes 
Chaunt  r.  Smait 
Ciia%vner  v,  Whaley 
Chvap  V,  Harley 
Cheasley  v.  Barnes 
Cheatham  c.  Hampsoo 

--, V.  W»nl 

Chertsey,  (Iidiab.)  R.  v. 
Che^kbunt,  (Inbab.)  R.  v. 

Chester,  Ex  parte 


•  (Bp.)  R.  r. 


5  T.  R.  272 
2  E.  R.    27 

6  T.  R.  755 
8  T.  R.  597 
3B.&P.6()* 
1  N.  R.  30 
1  T.  R.  103 

6  E.  R.  3 14 

10  E.  R.  65 
llE.R.  406 

1  N.  R.  252 
r2E.R.2y4 

C6T.  R.  325.«.) 
"      I2H.B.  606>.J 

5T.  R.  371,«. 

1  E.  R.  192 
&  ux.tr,     JH.  B.  223 

13i:.  R.  10 
2N,  R.    h2 

2  H.  B.  779 
l\V.P.T.34l 
3B.4&P.289 
2  N.  R.  382 
lb.&P.132 

l\V.P.t.224 


1  T.  R. 

4  T.  R. 
4T.  R. 

1  N.  R. 

5  E.  it. 

7  T.  R. 

2  E.  R. 

8  E.  R. 
UE.R. 

2B.i\rP. 
(>  T.  R. 
IB.&P. 

3  E.  R. 

3  r.  R. 

10  E.  R 
4T.  R. 
IB.&P. 
2  T.  R. 
2T.  R. 


65,«, 
433 
158 
64 
266 
201 

271 
498 
544 

765 

^77 

500 

127,«. 

.73 

318 

6ao 

37 
623 


.,  St.  Mary  oh  the  Hill,  ) 
(hihub.)  R.  r.  ) 


Chrthani  r.  WiUidni^on 
Chttwind  v.  Marnell 


4  T.  R.  694 
1  T.  R.  396 

403 

7  T.  R.  735 

4  E.  R.  469 
1B.\-P.271 


{ 


Costs  IX  17.  -  148 
EvideMceI.13,VI. 5.210.217 
Poor(Settl.)IV.  26.  3/5 
Devise  IV.  24.      -  181 

InsnraiireXlI.  13.  279 

Stamps  20.  -         450 

Certiorari  in.  2.  120 

Action  on  the  Case  IV. 2.     7 


New  Trial,  10.  324 

Pleading  XII.  8.  353 

Pleadhig  VII.  37.  349 

Frauds,  Statute  of,  235 

Practice  XXll.  12.  405 

Ship  III.  2.            -  442 

Naval  Stores  2.  323 
Frauds,  Statute  of,  13.  Q35 

Device  IV.  6.         -  179 

Evidence  II.  13.     -  213 

Practice  X.  35.          -  398 

Witness  1.27.        -  496 

Practice  XXV.  10.  412 

ExecuiionIII.il.     -  226 

Costs  IV.  16.'        -  142 

AtHdavit  1. 63.         -  15 

CBillofExch.  11.20.  99 

(  Pleading  VII.  38.  3 19 

Waste  6.                 -  491 

Prisoner  1.6.         -  413 

Pleading  I.  1.         -  338 

Amendment  IV.  10.  29 

Pleading  n.  23.    -  341 

Frauds,  Statute  of,  16.  236 

Assuiitpsit  VI.  10.  50 

Poor  (Relief)  3.     -  362 

Pleading  VII.  35.  34C 

Affidavit  I.  52.      -  I4 

Practice  VH.  3.  395 

Attachment  HI.  1.  55 

Annuity  V.  25.      -  35 

Trespass  20.          -  470 

AciinnontheCaseII.7-      5 

Bond  II.  9.             .  112 

Poor  (Settl.)  V.  14.  376 

Poor  Kate  HI.  4.  36 1 

( Annuity  II.  2.         -  32 

J  Anntiity  VI.  c).       -  37 

r Mautlamus  if.  4.  317 

<  Assumpsit  VI.  22.  23.  51 

(D«»hative  I.           -  197 

PracticeXXlV.28.  410 


Deed  H.S. 

Stamps  25. 


162 
450 


3  Z  2 
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NAMES  OF  THE  CASES. 


Term.  Rkp. 
FoL        fa. 


This  Digest. 
Jitle. 


Pff, 


pliicbciftcr,  Bp.  V,  IJarwar4  1  T.  R-  6^0 

\  3  T.  R.  49§ 


^  Guardians  of  tlie 
Poor,  R.  r. 
Chiffench,  Ex  parte  7 

tbilcott  Doe  d.  p.  White 
pfaiid, «.  Morley  -        : 

, Dpe  d.  Wright  v. 


J 


Childerst^  v.  Barrett  * 

€hiitoii,(Iiihab.)R.  V. 
GbilvtTsrnton.  (Inhab.)R.  v. 
Chinnery  v.  Bliickb..roe 
Chipping  NortOfi,  (Inbab.)  R.  v. 

'. Warden,  (Inbab.)  R.  v. 

CholmondelVy  E.  d,  v.  Maxey 

• V.  Wealberly 

Choriey  f;.  BplC't 

Christie  v,  Richard^a  r 

■    -     ■ —  V,  R6w 

'• —  V,  Secretan  7 

Chritchle}',  R.  v. 

Church,  Doe  d.  v.  Perkins 

— ^—  and  Benn,  R.  Vf  - 

Churchill «.  Evans 

V.  Gardner 

17.  Wilkiiis 


Clanricarde  (Earl)  v,  Stokes. 
Clapham.Holdfast  d.WooUams  v. 

Christowe  (Inbab.)  R.  v. 
Clapp,  R.  r. 
Clare,  Doe  d.  Coore  v. 
CJare-H  ill,  Atlorney-General». 
Clark  V.  Askew      -        -         - 
V.Baker        -        -        , 

V,  Biadsliaw 


V.  rawtborne 
r-  Oevlin 
Doe  V, . 

t)oed.v.  Grant 
r.  florris 


ft. 


V. 


6  E.  R.  34r 

1  £.  R.    33 

8  T.  R.  610 

r  1  N.  R.  335  i 

^8T.     .645 

li  E.  R.  259  * 

llE.R.439 

6  T.  R.  672 
8  T.  R.  178 

1  H.  B.  117,11. 
5  E.  R.  239 
8  T.  R.  108 

l'iE.R.589 

llE.R.S'Z^ 

4TR.317 
3  T.  U.  78 
lW.P.T.300 

8  T.  R.  192 
4T.  R.  1^8,9.11. 

3T.  JI.749 

6T.R.  198 

lW.P.T.529 

7  T.  R,  596 
1  T.  R.  447 
7  E.  R.  516 

1  T.  R.  600 

11  ER.  95 
3  T.  R.  107 

2  T.  R.  739 
2  T.  R.  312,n. 
i  E.  R,    H 
|3E.R.273 

I  E-  ¥fr    ^6 

7  T.  R.  321 
3B.&P.  363 
8B&P.  185 
12E.R.22i 
1  U.  B.  235 
I  E.  R.  3^ 
i  T.  R.  679 

8  T.  R.  220 


Clarke,  Dpe  d.  v.  Clarke 
■  o.  Clement 

V.  Cock 

V,  Donovan 


rMandaipusI.  8.     -  315 

3  Prohib.tion  9.        .  417 

)  CliichesierCburcb  1,2,3.126 

tVisilor  I.              -'  484 

Sessions  9.             -  429 

Insolvents  28.         -  259 

Devi>eI1.24.        -  173 

Assumpsit  V.  ISt  '49 

Device  IL  2.          -  169 

Devise  IV.  4t         •  178 

Ariestl.27.           -  42 

Poor  (Settl.)  V.  54,  38fi 

Jusiii  es  of  Fetice  III.  7^  292 

Ship  I.  1.               -  437 


{ 


2  H.  B.  399 
6  T.  R.  525 

4  E.  R.    57 

5  T.  R.  694 


Poor  (Setil.)  VIII.  27.  ^384 

Ponr(SHtl.)I.  35.  369 

DeviscVIlI.il.  187 

Devise  X.  9.          -  ^90 

i^hysician  1.           -  338 

Prrorll.22.          -  204 

Ship  1.  10,  16.       -  439 

Insurance  XIII.  21.  282 

...  , 

C  Amendment  V,  9.  30 

I  Witness VI. 4.         -  499 

MatidamuH  II.  28.  319 

C  Pleading  X.  I6.      -  352 

j  Trespasj*  L  9.         -  ^68 

Pieftitin«;II.  19.  341 

Variance  1. 26*.  477 

Penal  ^tion  23.  336 

((opyholdVI.  1,  130 

I  Ejertmen^  II.  4.  20! 

Poor  (Setll.)  1.  16.  369 

Poor(Settl.)1. 1.  366 

Lease  I.  g.             -  30Q 

Inferior  Court  25.  253 

Practice  III.  37.  393 

J  Bail  I.  16.              -.  66 

\        III.  6.          -  69 

'  Aflfidavrt  1. 30.  III.  4.13.  16 

BilUofExcb;II.l6'.  99 

Lea<elf.  4.           -  302 

Ejectment  M  9.  199 

Priictire  XVIII,  2.  403 

Quo  Warranto  III.  8.  421 

Office  &Offirerl.  326 

C  Convict jon  I.  1.  122 

j^SameL^s  I.      -  2^7 

Devise  XL  7.        -  W 

EKeculion  11.11.  225 

B«ll8;'fExcb.LlO.  9J 

AUorney  III.  2,    -  57 
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Term.  Ref. 
Voi.        Fa. 


Clarke  «.  Grey 

V.  Kins5 

I'.  Read 

R.  17. 

Clarkson  r.  Woodhou9e 

Ciason  V.  SimmuDcls 

Clav  V.  Willan 

Clayhydon,  (Inhab.)  R.  t.      r 

pla^'ton  V,  Adams 

r.  Biakey      •  -» 

,  R.  t^#  ♦  • 

,  Roe  d.  Wren  r. 

CIayton.l«-Muors,  (Iiihab.)  R.  v 
Clegg  r.  Cotton  * 
Cleiiifiiti  V.  Gpuldiiig 
Clements,    Lessor   of  Doe.  v. 

Collins 
Clempson  r.  Knox     - 
tieve  r.  Mills 
Clevei  ly  r.  Brett 
tliflford  V.  Taylor 

|CliftOD»  Gerrard  v»   - 


6E. 
3T. 

1  N. 

2  E. 
5T. 
6T. 
1  H. 
4T. 

et. 

ST. 


R.  564 
R.  147 
R.  310 
R.  75 
R.  44?,  II. 
R.  533»  II. 
B»293 
R.  100 
R.  605 
T.   3 


3  E.  R.    58 

6  E.  R.  6^8 

5  T.  R.  704 

3  B.cStP.239 

11  E.  R.  244 


} 


■{ 


-,  (Inhab.)  R.  9. 
V.  Walmsley 


Clissold  t*.  Clissold 
Clivij»er,  Clnliab.)  R.  ». 
Cto.se  V.  *V/»»tef  house 
Clugas  p.  Peiiuluna 
plutlerbuck  v.  Dtrl>ury 
Cly fiord,  Smith  d.  ^chard^  v, 

Coare  v.  Giblett 

Cobb  V.  Bryan 

V.  Selby  ' 

».  Stokes 

Cobden  v.  Kendrick 

» 

Cock  p.  Beil  - 

,  Roe  r.  -  - 

Corkerill  v.  Kynastoa 

Corkran  r.  Robertson 
Cocks  V.  Harnian 

Cofksbott  r.  Bennett 
Codron  r.  ll/ivinau 
0>ai»an,  R.  p., 

Cogjjieton  (Mayor,  &c.)r.  Patt 
Cdben  r.  Cunningliam 

' r.  Hitukley 

pobii  r.  Duvi« 


2  T.  R.  498 

2B.&P.516 
4T  tt.  186\ii. 
5  1,  R.  8,11. 
lW.P.T.lh7 
7T  R.676 
1  B  &  P.524 
(6  T.  R.  344 
!  5  T.  R.  496 

I2  E.  R.  168 

5  T.  R.  564 

1  T.  R.  647 

2  T.  R.  263 
6E.  R.  5  3 
4  T.R.  466 
2W.P.T.  96 

1  T.  R.  73S 
p  E.  R.  461 
(  4  E.  R.    85 

3  B.6!  P.  348 

2  N.  R.  466 
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■ — ,  Goodtille  d.  i\  Way 

Ether  say  v.  Jackson 

Etherton  v.  Poppk'well 
£\ans  Ex  parte 

».  Atkins 

V.  IJraiider 

d.  Thoir.i'S  v,  Thomas 

Ex  p'  rte 

r.  Gilbert 

:-r.  Gill 

• v.  Jonts  •- 

,  Jones  d.  Thomas  v, 

r.  Prodser 


q.  t.  V,  Stevens 

V,  Surman 
V.  'I  honison 
V.  Weaver 


V,  Wtlliams 

Everard  ».  HoUiniZM'orlh 
Everdon  (inhab.)  R.  r. 

Everett  Doe  d.  v,  Cooke 

Fvcrton  (lnh«b.)  R.  v, 
ExhH  V,  Parfrid^o 
Excise,  Conmiissionors  of,  R.  r. 
Exeter,  Dean  anM  Chapter  of  ) 
V,  Sea  •'I  II       -  -  ) 

,(Bi*ho|»).R.  r. 

,  (Karl)  R.  v, 

Eyic  r.  Birbeck 

V,  Duiisford 

R.  t.  ^     •      - 


{ 


C  Error  11.  23. 
( Interest  7- 
(  Evidence  IV.  4. 
\  Poor  (Rem.)  11.  3. 
Evidence  VI.  7.     - 

Executor  11.7* 
Bills  of  Exch.  VII.  30. 

Indictment  III.  26. 
4T  R.  59\, 59^,6  Couutv  Slock  1.  2. 
8  T.  R.  583  Costs  iX.  22. 

5T.  R.  633  Bail  IV.  12. 

7  T.  R.  528.11. 
5T.R.420.  Anst.38ineed  III.  1. 


2  T.  R.    78 

3  T.  R.  707 

8  E.  R.  539 
3  T.  R.  6S5 
U  E.  R.  J 14 
1  E.  R.  IhO.n. 


{ 


1  T.  R.  732 

8  T  R.  25$ 

1  E.  R.  139 
$  B.  A:  V.  88 
4  T,  R.  5.55 

2  H.  B.  547 
6  1\  R.  67 1 
8  T.  R    172* 
4T.  R.  43(),ii. 

1  K^  P.    52 

6  T.  R.  500 

2  E.  R.  488 

3  T.  R.  1 S6 

4  T.  R.  224. 
278 

459 

1  N.  R.    63 

5  Eu  R.  U9 
1  B.&  P.  21 
7T.  R.  481,n. 

8  T.  R.  24() 
2B.CfeP.  lll,n. 

9  E.  R.  101 

7  E.  R.  2()9 

1  E.  R.  526 

8  T.  R.  308 
2T.  R.  381 

6  T.  R.  688 

2  E.  R.  462 
6  T.  R.  373 

2  T.  R.  5y5,n. 
1  E.  R.  318 
12E.R.  4.6 


j  Ejectment  1.  4. 
(  l>ease  I.  1. 
(  Bond  III.  0. 

(  Practice  IX.  7- 
Trespass  I.  20. 
Practice  XXV.  1. 
Sfaiutesll.  30'.      « 
Replevin  8. 
Devise  II.  49. 
(raol  &  Gaoler  6. 
Error  II.  26. 
Plcadino  I.  8. 
Practice  XII,  6.     - 
Devise  XII.  IS.     - 
Set  Off  I. 
Abatenkcnt  III.  5. 
IV.  9. 

(  Amendmcpt  I.  I. 
)  Di\ision  I, '}, 

Bui!  11.  11. 

Award  'I;  4. 

Venue  11.01. 

Witness  1. 12. 

Insurance  XI.  3.    - 

Poor  (Rem.)  II.  10. 
(  Devise  f.  15. 
(  Ejectment  I.  5. 

Poor  (Setll.)  U.  6. 

Assumpsit  V.  3. 

Excise  1. 

Affidavit  I.  35.      - 

Mimrfamns  II.  12. 
Gaol  &i  Gaoler  1. 


Pa. 

205 
2S5 

217 
363 

217 
228 
104 
248 

159 

148 

70 

163 
198 
300 
113 
SC;6 
408 
411 
457 
425 

177 

238 

205 

339 

^99 

19a 

4jI 

2 

3 

26 

J. 05 

67 
61 

4.*'2 
495 

277 
364 
167 
198 
370 
48 
221 

14 

318 

238 


Action  on  the  Case  V.  4.     7 
Poor  Rate  I i.  10,     *    360 


NAMES  OF  THE  CASES. 


559 


Term.  Rep. 
Vol.         Fa. 


This  DiGRST. 
Title. 


Pa. 


F. 


Fail  p.  Piikford 

Fairclaira  v.  Thrustout 

Fairfield  d.Hiwkesworth  v.  Morg^in 

Fairiiianr.  Brvant 

Fairtitlc  r.  GHbelt 

Falkner  r.  Case 

Fallon  <&  Ux.  Ex  parte 

Faliowes  V,  Taylor 

Fancoiirt,  Carlos  v.  (Jn  error) 

Fano  V,  Coken 

Farmer  v.  Davis 

«.  Lepg 

. i;.  RiisscU  &  al. 

Farqiihar  r.  Morris 
Farr  v.  Davis    - 
-  —  V.  Hicks 
■    V.  Newman 

. 17.  Price 

Farrar  v,  Granard  (Ctess.) 
FarringdoD  (liihah.)  R.  v. 

. (Great)  Inliab.  R.  v. 

Faulkener;  see  Falkoer. 

,  Goodtitle  d.  v.  Morse 

Faalkner  &  al.  r.  Wise 

Favenc  v.  Bennett 

Favershani  (Fishermen,  Co.  of,) 

R.  V.  -  - 

Fawcet  r.  Christie     - 
Fawcett  v.  Strickland 

I 

Fcarnley  J.,  R.  v. 

Fearon  ©•  Bowers 
Feise,  v.  Liiider 

V.  Randall 

V.  Thompson 

■  V,  Waters 

V.  Wijiy 

Fvhc  r.  Thompson 
Feldon,  Doe  d.  v.  Roe 
FfiU.  Wilson 
Felthani  v.  Terry      - 
Feltmakers'  Company  v.  Davis 

Fenn  ».  Harrison 

,  d.   Blanchard    r.  Wood, } 

Executor  of  Wood  ji 

>,  d.  Buckle  «.  Roe 

-,  Denn  d.  Wroot  ». 

d.  Matthews  «< Smart 
Fenner  v.  Evans 


} 


{ 


{ 


2  B.&  P.f?34 

Payment  into  Court 

7.   333 

8  T.  R*  d46*,n. 

2  N.  R.   38 

Devise  I.  26. 

168 

7  T.  R.    25 

Attorney  IV.  2. 

58 

2  T.  R.  1()9 

E^oppei  I,  &c. 

208 

2T.  R.49l,n. 

5  T.  R.  283 

Annuity  I.  4. 

32 

7T.R.  475 

Bond  V.  10. 

114 

5  T.  R.  482 

Bills  of  Exch.VI.  K 

101 

1  H.  B.      9 

Practice  XIII.  3. 

408 

1  T.  R.  108 

Aj^ent  I.  5,6.  7- 

19 

7T.  R.  186" 

Insurance  V.  6. 

26o 

1  B.&P.296' 

Assumpsit  VI.  5. 

49 

7T.  R.  124 

Bond  IV.  2- 

113 

8  E.  R.  334,11. 

Copyhold  n.  9,    - 

127 

4  T.  R.  497,n. 

4T.  R.  621 

Execution  in.  '5, 

2?5 

I  E.  R.    55 

Stamps  19. 

450 

1  N.  R.    80 

Baron. &  Femme  II. 

16.  93 

2  T.  R.  4(;tf 

Poor{Seltl.)III.  2. 

371 

6T.B.679 

Poor  (Settl.)  IV.  19. 

375 

3  T.  R.  365 

Entoppel  6. 

209 

2B.&P.  J  50 

Bail  I.  6. 

65 

1 1  E.  R.   36' 

Broker 

115 

8  T.  R.  352 

C  Corporation  I.  1. 
(  Mandamus  IV.  9. 

131 
320 

2B.&P.5I5 

Practice  V.  11. 

S93 

6  T.  R.  747,«. 

• 

MPV           V^              ^            /^ 

C  Indictment  III.  6. 
I  Poor  (Relief)  2. 

247 

1  T.  R.  3l6 

362 

1  H.  B.  364,11. 

SB.&F.372 

Libel  IV.  1.8. 

306 

6T.  R.  146 

Agreement  II.  22. 

23 

lW.P.T.121 

Insurance  XII.  7* 

Q7^ 

2W.P.T.243 

Insurance  IX.  37. 

276 

3  E.  R.    93 

Bills  of  Lading  24. 

109 

lW.P.T.121 

Verdict  2. 

484 

8  T.  R.  6^5 

Co>ts  IV.  8. 

142 

12E.R.    83 

Tithes  15. 

464 

1  T.  R  387,  n. 

Assumpsit  VI.  20. 

50 

IB.&P.   98 

Corporation  1. 12. 

132 

3  T.  R.  757  ) 

4  T.  R.  177  5 

.  Agent  II.  4,5,  6. 

19 

1  B.  &  P.  573 

Practice  VII.  14. 

395 

1  N.  R.  293 

Pmcticc  VII.  7.    - 

395 

8  T.  R  474 

1  B.&P.26i.n. 

\  Abatement  IV.  3. 

3 

J2E.  R.444 

Ejectment  I.  42.  - 

201 

I  T.  R.  267 

Scire  Facias  2. 

428 

«50 


^AMES  OFTHE  CASES- 


Fennings  v.  Grenville  (Lord) 
FeiUinian  v.  Smith 
Fen  ton  v,  Boyle 

V.  Ruggles    - 


Fenwick  v.  Hunt 

Oni  V.  (in  error) 

Ferguson,  r.  Cornish 
—  r.  Mackreth 

Ferrairs,  Roe  d.  Pellatt  v. 

Ferrers  (I^dy)  her  Case 
(Earl)  r.  Henton 


F«Try  Fryslonc,  (luhab.)  R.  r. 
Fit* Id  V.  Carroll 
V.  Jones 


-,  R.  V. 


r.Serres 

V.  \Vai»iwri«jht 

Fu'ld house  v.  Croft 
Fielder  t;.  Slarkiu 
Fields  V.  Leweu 

Filewoody  R.  v. 


Fillonglcy,  (Inbab^  R*  t;« 

Finlay  r.  Jowle 

r.  Seat  on 

Finmore,  R.  v. 
Fit  til  V.  Pur?is 
Fibher  v.  Branscombe 

V,  Bull 

V.  Mowbray 

V,  M'Naniara 


».  Pimblfy 

. V.  Stsinhope 

r.  Sutton ;  see  Fisher  v. 

Branscombe,  S.  P. 
Fiihermen's  Company,  of  Faver 

sham,  R.  v.    - 
Fitch  V.  Rowling     - 

V,  Sutton        - 

Fitzgerald  v.  Whitinore 
Fitzherbert  v,  Mather 

V,  Shaw 

Fitxroy  v.  Gwillira     - 
Fladoyen,  Ship  Case 
Fiaity  V,  Odium 
Flecke  V,  Godfrey 
Fleetwood  V,  Finch 


{ 


{ 


{ 


"■ 


Term.  Rkp. 

Tins  Digest. 

Vol.        Pa. 

7f//e. 

Pa. 

lW.P.T.241 

C  Fishery  7- 
(Trover  19. 

233 
473 

4  E.  R.  107 

Pleading  II.  42.    - 

343 

2  N.  R.  399 

Highways  24. 

242 

lW.P.T.344 

Statutes  1.  28. 

454 

1B.&P.356 

Bail  L  1. 

iQh 

7  T.  R.  376>. 

3  E.  R.  104 

Joinder  in  Action  14. 

2S5 

3  T.  R.  463,n. 

4  T.  R.  371,n. 

Practice  XVI.  8.  - 

402 

^Evidence  VI.  16. 
^  Limit,  of  Actions  2. 

218 

2B.&P.542 

309 

1  T.  R.  6.98,699, 

H. 

8  T.  R.  506 

Game  Laws  3. 

237 

2  E.  R.    63 

Evidence  VI.  5.     - 

217 

2  H.  B.    27 

Costs  VIII.  2. 

145 

9  E.  R.  151 

Prisoner  HI.  6. 

414 

4T.  R.  125 

Mandamus  II.  13. 

318 

5  T.  R.  587 

P»Jor  Rate  I.  49- 

358 

1  N.  R.  12  1 

Baron  &  Femme  IL  34.  9^ 

3  B.&  P.  39 

Practice  lU.  5. 

39y 

4  E.  R.  510 

Execution  III.  12. 

226 

1  H.  B.    17 

Warranty  1. 

490 

4  T.  R.  275 

Attorney  IV.  15. 

19 

1  T.  R.  692     ) 

2  T.  R.  145,Jt.  > 

Costs  VIII.  21.     - 

146 

C  Poor  (Settl.)  VIII.  35. 

.  385 

1  T-  R.  458 

\                       VHI.  43 

.  386 

(Poor  (Rem.)  H.  1. 

363 

12E.R.348 

Statutes  IL  33. 

457 

I3E.R.      6 

IntHntl5. 

252 

1W.KT.2I0 

Statutes  H.  29. 

456 

8  T.  R.  409 

Costs  VIIL  27. 

146 

5  T.  R.  432 

Pound  2. 

386 

7  T.  R.  355 

Bail  rV.  SO. 

71 

5  T.  R.    36 

Prisoner  IL  11.     - 

413 

8  E.  R.  330 

Infdnt  9. 

252 

1  B.&  P.  292 

Practice  XXII.  27. 

406 

llE.R.  188 

Pleading  HI.  4.     - 

345            1 

1  T.  R.  464 

Prisoner  111.4.     - 

414             1 

1 

8  T.  R.  352 

C  Corporation  1. 1. 
(  Mandamus  IV.  9. 

131 

320 

2  H.  B.  393 

Custom  8- 

161 

5  R.  R.  230 

Agreements  L  6. 

20 

1  T.  R.  362 

Costs  VIII.  6. 

145 

1  T.  R.     12 

Insurance  V.  2.     - 

265 

1  H.  B.  2.58 

Waste  10. 

492 

1  T.  R.  153 

Agreements  II.  6,  7. 

22 

8  T.  R.  270,11. 

3  T.  R.  68 1 

Office  &  Officer  27- 

328 

1  T.  R.  7  82,  It. 

• 

2  H.  B.  220 

Statutes  II.  43.      - 

A5$ 

2  E.  R.  467 

(  Ejectment  I.  39. 

(  Evidence  IV*  10*      - 

201 
214 

NAMES  OP  THE  CASES. 


56i 


Iteming,  q;  t.  v.  Bailey 
Fletcher  r.  Ain(;ell 

-: .r.  Creicrhton  &  at. 

-'-  V.  Dyrhe 

*  r.  Pole 

■  ■     ■    » r.-Smifon 

• w.  Wilkins 

Plinl  V.  BratidSn ' 


V.  Hm 


Flintshire  (Justices^  R.  r. 
Flower,  Ki^ht  d.  v.  Darby 
r'.  Herbert 


-,  R.  V. 


Foley,  Doe  d.  «.  Wilion 

V,  Peterborough  (Lord) 


Folkard  v.  Uemniett 
Folkestone,  (luhab.)  R.  v. 
Folliott,  Dudley  r. 

,  Oc;deii  v.  iner'or 

■■  o.OgdcQ 
Foott  V.  Core  - 

Forbes  V.  Fanshaw 

• r.  Phillips 

Ford  V.  Lover  • 

■  ■     '  V,  Maxwell 
Fores  v.  Diemar 

Forrest  R,  v»  -        * 

Forse,  Zouch  d.  v,  Forse 

Fontery  R.  r.  see  R.  v.  HoUand 
and  Foster 

■  V,  Christie 

-^ ,  Doe  d.  Wandlasa 

Forty  V.  Hermer 

i^  V,  Iniber 

Forward  r.  Pittard 
Foster  v.  Allansoo 

r.  Pierson 

V,  Roinney  (Earl) 

fk  Taylor 

— '■ vi  Thackery 

Fountain  v.  Young 

Fonqoet,  Doe  d.  v.  Worsley 

Fountain  v.  Young 

FowlHs  V.  Mackintosh 

Fowl«r  V.  D«'wn 

-^— ^ —  lO-lly  IT.  (Dom.  Proc.)} 

d.  Goorl  right  t>.  Forrester 

bowler  V,  M*Taggart,  or 
Fowler  v.  Kyiuer  k  at. 


Term.  Rrp. 
V»l.        Pa. 

5  E.  R.  313 
2  H.  B.  117 

J  T.  R.  113,«. 
2  T.  R.    32 

1  T.  R.  I31,n. 

2  T.  R.  655 

6  E.  R.  283 

I  N.  R.    73 

II  E.R.  184 

7  T.  R.  200 

1  T.  R.  159 

2  H.  B.  279.n. 

8  T.  R.  3U 

11  E.R.   56 

2T.  R.  i66,n. 
5  T.  R.  4 1 7,n- 

3  T.  R.  505 

3  T.  R.  584,n. 

3  T.  R.  726 

1  H   B.  123 
2  B.cV  P.  588 

4  T.  R.  66 1 ,«. 

2  N.  R.    98 

3  K.  R.  110 

2  H.  B.  589 
7  r.  R.661 

3  T.  R.  38 
7  E.  R.  186 


{! 


{ 


This  Digest. 
Ittle. 

Penal  Action  24. 
BailIV.3. 

Set-off  34. 

Devise  IV.  2.        * 

Office  6c  Oriicer 
Covenant  Vli.  4^ 
Costs  I.  24. 
Poor(Rctn.)in.2. 
Landlord,  &*c.  11. 1.9. 
Witness  I.  27- 
Bail  VII.  6. 
Habeas  Corpus  7« 
Coumion  If.  11« 
Copyhold  VII.  4. 


} 


Common  III.  6. 
Poor  (Stltl.)  VII.  2. 

Foreign  Lhws  8.     - 

Foreign  Laws  1 ,5,7>8 
Inferior  Coort  34. 


Pa. 

336' 

433- 

17s 
327 
157 
140 
364 

496 
73 
239 
121 
131* 

122 
3S2 

234 

.233,4" 
254 


{ 


11  E.R.  205 

7T.  R.  117 

4  T.  R.  583 

6  E.  R.  434 

I  T.  R.  27 

2  y.  R.  479 

4T.  R.  617 

I I  E.  R.  594 
1  T.  R.  781 
2T.  R.  6n,n. 

T.  R.  57,»i. 
IW.P.T.  60 
1  E.  R.  416 
IW.P.T.  60 
1  H.  B.  233 
1  B.  &  P.  44 
1  T.  R.  596,7,8,iK 
8  E.  R.  552 

7  T.  R.  442 
1  E.  R,  522. 

a  £.  R.  396 

4C 


Practice  XXIII.  15.  407 

Affidavit  1. 44.         "  14 

Attorney  III.  5.  57 

Affidavit  III.  16.     ^  17 

J  list  ices  of  Peace  1 . 6.  29 1 

Poor  (Overseers)  1. 9.  354 

Ejectment  I.  80.  201 

Special  Occupant  2,  3.  449 


Insurance  VII.  9.  271 

Landlord,  &c.  1. 5.  294 

Scire  Facias  7-      -  428 

Replevin  27.         -  4'26 

Carrier  4.              -  II6 

Assumpsit  III.  1.  46 

Covenant  VIII.  1.  157 

Dense  VI.  8/       -  185 

Venue  U.  7          •  482 

WngerlO.             -  400 

Inferior  Court  25.  S153 

Limitations  I.  3.  312 

Costs  IX.  3^.-    '    -  140 

Bail  I.  14.            -  65 

Bankrupt  III.  6.  80 

Devise  XL  9.        -  ^91 


S62 


NAMES  OF  THE  CASES. 


Tbrk.  Kef* 
roi.       Pa. 


This  Digest, 
Tale.  Pa. 


Fowler  w.  Morton 

tv  Paget 

Fox,  El  parte 

— — ,  5c  ai.  r.  Money 

■  ,  R.  V.  • 
FoifHll  r.  6  wermao 
Foy  t^.  Pi  rry 
Fraintoti  v,  Uarbpr 

*-- V.  Payne 

Fraiiris,  R.  v. 
Francisco  v.  Qilniore 
Frank  v.  Stovin 
Franklin,  R  r. 
FrazerD.  Hopkins 

— ~-  -».  Maish 
Freeland,  Doe  d.  v.  Burt 

■  V.  (•  lover 
Freeman  v.  JaW^soii 
— —  ».  Norris 

■  ■     ■        Wehtniinster  Dean 

Chapter,  Doe  d.  v. 
Freestone  v.  Parrott 
French  r.  Andrade 

,  Campbell  r. 

■  r.  Cook 

r/Copinger 

V,  Pal  ton 

V.  Trask 

V,  Fenn 

Fricker  v,  Enstinan 
Frith  V.  Gray 

■■        r.  Leroux 
Fritweli  (Inhab.)  R.  r. 
Frontine  r.  Frost 
Frost  t\  Eyies  * 
FulHani  r.  B«tgshnw 
Fnller  r.  Osborne 

V.  Prentice 

r.  Prest 

— —  R.  r,  * 

Fullwood,  R.  r. 
Fill  wood  ff.  Annis 
Fnrtado  r.  Kodgers 


2  B.  &  P.  48 
7  T.  R.  509 

5  T.  R.  276 

1  B.&P.250   * 

6  T.  R.  X48,n. 

2  E.  R.  182 

1  T.  R.  592.n. 

4  T.  R.  377 
1  H.  B.  65 
Q  T.  R.  484 
I  B.&P.  177 

3  E.  R.  648 

5  T.  R.  454,11. 
2W.P.T.     5 
13  E.  R.  235 

1  T.  R.  701 

7  E.  R.  457 
1  B  &  P.47Q 
3  T.  R.  306 

*°^'  I  I  T.  R.  389 

5  T.  R.  652 

6  T.  R.  582 

6  T.  R.  200 
^  n.  B.  163 
l\V.P.T.126 
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6  T.  R.  483 
lW.P.T.463 

3  T.  R.  754 
1B.&P.478 

4  T.  R.  352,11. 
6  T.  R.  363 

1  U.  B.  462 


C  Evidence.  V.  5. 
I  Practice  VII.  15. 

Devise  VI.  5. 


217 

-  395 

-  184 


Practice  VII.  9.        -     395 


{ 


Devise  VI.  2. 
£j«ctuieut  1.44. 
Practice  VIL  6. 
Affidavit  II.  7. 
Coi  yhold  11. 1. 
Custom  1 
Evidence  II.  2. 
Variance  1V«  1. 
Bankrupt  IX.  14. 
Trover  3. 
Evidence  IV-  2. 
Interest  17* 
Bankrupt  I.  24. 
Devise  III.  3. 
Annuity  VI.  8. 
Distress  1. 


184 

202 

395 

16 

127 
160 

212 
481 

89 

472 
213 
285 

75 
178 

37 
194 


Prohibition  12, 18. 417,418 
Staiut«s  I.  20.  -     452 

Bail  VI.  23.  -       73 

Billof  Exch.I1.14.         99 
Pariiers  7*  -         329 

BatlI1.15.  -      68 

Action  on  the  Case  1 1. 19-  6 
Baron  &  Fenime  III.  4.   94 

Trust  and  1  rustees  2.  474 

C  Evidence  II.  14.       -  213 

(  Mortgage  5.             -  323 

Set-off  5.                 -  431 

Trespass  I.  31.          -*  459 

A^umpsit  V.  14.      -  48 

Copyhold  IV.  3.       -  128 

r  Mandamus  1 1.  29.    -  319 

<  Amendment  in  general  1.  26 

(.Amendment  I.  J 2.    -  27 

Ely  (Isle  of)  1.        -  203 

Bail!  V.  5.                -  69 

C  Prohihilion  15.        -  418 

I  Soldiers  6.                 -  448 

Common  11.(9.         -  1^1 
Foreign  Attatbmenl2.  233 

Insurance  IX.  21.     •  ^7^ 

Insurance  VI.  22.      -  269 

Poor  (heltl.)  V.  49.  -  379 

Etrorll.  5.               -  204 

Atta(  hment  1. 14.    *  53 

Venue  H.  15.           -  483 

Usury  21.       -        -  4S9 


NAMES   OF  THE  CASES. 


bST 


Orav  t:  Pindar 

— —  ©.SiilRcflT         -  • 

».  ^lKatIi»y 

Greasli-y  V.  Higginbotham     - 

-1 Doc  «*.  V.  Nelson    - 

Great  Chilton  (InhHb.)  R.  p. 
■         pHrring^loii  (liihab)  R.  v. 
Greathrad  «.  Bromley 
Greaves  ChaiidUr  v. 


"  V.  S'okes 
V.  Croft 
V.  Ilearne     - 

r.  Retl»haw  - 


—  ».  New  Ri?er  Company 


r.  Rennet 


R.  r. 


Greenawdy  r.  Htird 
Grff n^lade  r.  Rotheroe 
CtreensHI  ».  Hopley 
Gregory  p.  Gilpin 
V.  Hill 


Term.  RBt». 
Fb/.        Pa. 

2  B.&P.  427 

3B.&  P.3J)5 
1  H.  B.  ] 63,11. 

1  E  R.  630 

2W.P.T.59 

5  T.  R.  672 

6  T.  R.  679 

7  T.  R.  455 

6  T.  R.  325.n. 

2  H.  B.  6c6,«. 
1W.1*.T.485 

2  H.  B.    SO 

3  T.  R.  301 

1  T.  R.  227 

4  T.  R.  589 

1  T.  R.  783 

762, 783 
656 

2  T.  R.    19,n. 
4  T.  R.  553 
2N.  R.  132 
IB.  &  P.  103 

1  T.  R.  Z5 1 ,». 

8  T.  R.  299 


Doe  d.  tf.  Wliichelo 


8T.  R,  211 


*f  R.  V. 


Gregson,   Roe  d.  o.  Harrison 
-— — —  ©.  Hut  ton 

-,  Swift  d.  Huntley  v. 


{ 


Gresbam  (Inhab.)  R.  o. 

Grew,  Roe  d.  Dobson  v. 

Grey,  vide  Gray. 

Grey  v.  Cook    *        - 

Grey  de  Wilton  (Lord)  Doe  d.  v. 

Griffin  o.  Eyles 

Griffith  «.  Brome 
"  V.  Harrison 

— — -: «.  Matthews 

■  >  R.  ©•  -  ■• 

■  V,  Davis 


{ 


>  Jones,  d.v.  Marsh 


V.  Williams 


0.  Young 


Grigby  v.  Oakes 
Grfgg^y  Doc  d.  «.  Shane 
Grimes  v.  NaisU 

Grimstead  v,  Marlowe 


2  T.  R.  33 
4  T.  R.  240 
2  T.  R.  425 
1  E.  R.    49 
J  T.  R.  431 

1  T.  R.  101 

7  T.  R.  534,n 

8  T.  R.  336 

2  E.  R.  384 
2H.  B.  122 
1B.&P.4I3 
6T.  R.    66 

4  T.  R.  7^7 

5  T.  R.  297 

3  T.  R.  6o8 
8  T.  R.  466 

4  T.  R.  464 

iT.  R.  710 

< 

12E.R.513 

2B.&P.526 

4  T.  R.  306 

1  B.&P.  480 

4  T.  R.  718 


{\n.  j 


This  Digest. 

Tale.  Pa. 

Limit,  of  Actions  26.  311 

Abatement  H.  12*     -  2 

VHriance  L  15.        -  477 

Riot  4.             -        -  427 

Recovery  18.            -  425 

Poor(Setll.)  V,54.  380 

Poor(Sfttl.)IV.  19.  375 

Annuity  VL 12.       -  37 


Practice  XXHL  11.  407 

Legacy  3.        -         -  304 

Inquiry  1.        -        -  255 

C  Affidavit  HI.  6.        -  16 

I                V.2.          -  17 

Witness  L  20.           -  495 

i  Amendment  in  general  3.  26 

(  Amendment  H  i .  1 .  28 

V.  1.    -  29 

Variance  L  41.         -  479 

Assumpsit  VI.  28.    •  51 

Practice  X.  15.         -  397 

Bail  1. 3.         -        -  65 

Trespass  II.  29.       -  471 

(Descent  3.       -         -  163 

{DewieV.  12.            -  183' 

(Tenant  in  Tail  2.       -  462 

Quo  Warranto  11.  13.  421 

• 

Lease  II.  5.              -  302 

Partners  9.                -  330 

Power  10.                 -  388 

Poor(Scttl.)V.41.  378 


Inferior  Court  28.    -  254 

Landlord,  ^c.  II.  17.  296 

Attorney  III.  22.      -  58 

Pleading  IV.  8.         -  345 

Lease  II.  8.                -  302 

DeiiseII.43.           -  \76 

Pew  1.              -        .  338 

CertiorariI.il.         -  118 

Costs  VI.  7.              -  143 

Notice  4.          -         -  325 

{Ag«ntII   1,     -         -  19 

C.>stsVI!.  1.             -  144 

Practice  XXIII.  26.  408 
Payment  into  Court  20. 334 

frauds  Statute  of,  26.  237 

Tender  2.         -        -  462 

Fine  of  I^nds  3.     -  231 

Award  HI.  19.          -  64 

(Custom  II.              <»  I61 

^  Pleading  XI.  1.         -  3^2 


sS$ 


NAMES  OF  THE  CASES« 


Gfioistiuul  9.  Shirley 
Grimwood  v^  Barxit 

GrioHafl,  Bute  (Lfi)  v. 


•Tbrm.  Rep. 
Vol.         Pa. 

6  T.  R.  460 

C  1  T.  R.  338 1 
(  2  H.  B.  265  5 


iHiis  Digest. 

Title.  Pa. 


Griadley  r.  Barker  -        1 B.  &  P.  229 

Oroome  v.  Potis  -        6  T.  B.  548 

Grosvenor  v.  St.  Augustine's  Lath   1 2  £.  R.244 


Grove  V.  Dubois 

■   ■  ■    ».  Cox        ,   - 
Grundy  v.  Mell 
Guard  9.  Hodge        -  ^ 

OuhbtkGiibb  -  * 

Gulliver  v.  Drinkwater 
(jundry  t,  Feitham  * 

— — —  r.  Sturt 
Gunnis  v.  Erbart 
Gurney  r.  Hardeaberg 
Gutch,  Pickford  r.    - 
Gutteridge  v.  Smith 
Guy,  d.  Saye  &  Sele  (Ld.)  Doe  v. 
Gweiiop  (Inhab.)  R-  r. 
GyfFord  r.  Woodgatc 
GWillim  V.  Holbrook 
■  r.  Labor ie 

Gwinnet  v.  Phillips 

Gwydir  (Lord)  r.  Foakes 
Gylbeit;  «ff  Gilbert. 

H. 


IT.  R.  112 

1W,PX165 
IN.B.  28 
10  E.  R.  32 
3  T.  R.  478,11. 
2T.  B.  '261 
1  T.  R.  331. 
1  T.  R.  636 

1  H.  B.  289 

IW.P.T.487 
.  8  T.  R.  305^. 

2  H.  B.  374 

3  E.  R.  120 
3  T>  R.  133 

.UE  B.297 
1B.&P.410 
5  T.  R.  242 

3  T.  R.  643 

7  T.  R.  641 


141  > 

354 

43[ 


.  Costs  U.  17.  ' 

r  Pleading  XIL  7. 
I  .    X11L2.3. 

'  Poor  (Rate)  I.  iS.     -    857 

Power  2$.  -  390 

.  Bankrupt  in.2.  •  80 

.  Hundred  4.  -  242 
^  Commission  delCredere  120 

tS<.t-Off25*  -  432 

Award  il.  5.  -  62 

-  Amendment  V.  5.  -  29 

Venue  IL  18.  -  483 

Bankrupl  V.  6. 
Trespass  II.  4. 
Costs  VL  18. 
'  Evidence  VI L  5. 
Practice  XXUL  12. 

Payment  into  Court 

Lega<;y  2.         - 

Poor  (Rera.)L2. 

Evidence  1.  20. 
.  Re|ilevin  !9. 

Agreements  11.9- 
(  Evidt  ncc  VIIL  3. 
\  Pleading  XL  2. 

Tithes  5. 


469 
144. 
218 
407 

12. 333 « 

-       304r 

-  362' 

•r     211 

-  42S 

-  22 

-  219- 

-  352 

-  46^ 


Habergham  v.  Vincent 
liudkinson  tf.  Robinaon 
liadley  v.  Clarke 
HHgue  V.  French 
Ihiigb,  R.  V. 

Haile,  Smith  v. 


■1 


IFallconibe,  Doe  d.  Wymlam  v 

Hale,  Roe  d.  «.  Wegg 

Hales,  R.  v.  (Inhab.) 
Ilalfshire  (Inhab.)  R.  v. 

I^alford  V.  Smith 

Hall  V.  Cazenove 
V.  Buchanan 
r.  Gurney 
v.  Lawrence 

•r.  MolineuK      -  .^ 

•r.  Odbcr  •  g 


5T.  R.    92. 
3B.&P.388 
8  T.  R.  259- 
3  B.&  P.  173 

3  T.  R.  637 
6T.  R.  71 
iB.  &  P.563 

7T.  R.  713 

6  T.  R.  70S 

.5  T.  R.  668 . 
5  T.  R.  341 

4  E.  R.  567 


4E.  R. 
2T.  R. 
2  T.  R. 
4  T.  R. 
6  E.  R. 
IIE.R. 


477 

734 

464,n. 

5S9 

385 

118 


.  Devise  VHL  6.         -  it6 

Insnrance  VII.6.      -•  271 

-  Agreements  ill.  5.  -  24 
.   Pleading  n.  31.       -  342 

Poor  (Relief)  1-        -  562 

*  Costs  n^  10.             -  142 

BUl,orUding{t^  ;^ 

-  Power  21.  -  389 
^Devi^e4Ll4.  -  172 
\  Recovery  2.*            -  423 

Poor  (Settl.)  V.  28.  37" 

Riot  7.             -        -  427 

5  Costs  1. 8.       -         -  138 

I  Deed  11.  1.                -  161 

Covenant  IL  1 6.      -  152 

Practioe  XXIV.  1.   -  4(i8 

-  Award  IL  9.            -  62 

-  Insurance  XIIL  34.  284 
Practice  XXUL  37.  40» 
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Term.  Rei>. 
P'oL        Pa. 

' Goodright  d.  v.  Richardson    3  T.  R.  462 


This  Digest. 
tttie.  Pa, 


(S)  R»  V. 

r.  Roche 
V.  Walker 
V.  Whallcy 


I  la  Hen  v,  Ironmongei^,  Doe  d. 
Hallelt  ».  Mears 

R.  V.  -  - 

Hidlev,  Doe  d.  Bean  «• 

HHlliwell  F.  Trappes 

Halsey  r.  Hides         • 


Knight  V. 


UHmiltoQ  Le  Grange  r. 


V,  Wilson 


Hammerslev  r.  Mitchell 
Hammersiuiih  (Iiibab.)  R.v. 

Hammett  v.  Yea  (Bart). 

Hammond  r.  Foster 

c.  Toulinin 

■  &  al.  V,  Anderson 


Hammonds  v,  Barclay 

Hamp  v.  Vaucher ;  see  Merrick 

r.  Vaiirher,  S.  P. 
Hampre&ton  (Inhab.)  R.  v. 
Hampton  (Inhab.)  R.  v. 

Hamstall  Ridware  (Inhab.)  R.  v, 

Hunbury  (Inhab.)  R.  v, 

Hancock  v.  l^ntwistle 

V,  Haywood 

r.  Baker 


1  T.  R.  3^0 

8T.  R.  187 
1  H.  B.  6^S 

4  T.  R.  6*6'2,ii. 
3  E.  R.  533 
13  E.  R.  15 

5  T.  R.  370,11. 
8  T.  R.      5 

(2W.P.T.  85) 
12N.  R.  1735 

7T.  R.  194. 
(  7  T.  R.    Ht)  I 
(2B.&P.1725 
r4  T.  R.  ()13^ 
\  [/l(ltrmed  in 
<     Cam,  Sea.] 
i  2  H.  B.  144 
(.5  T.  R.  36'7 
1  E.  R.  383 
2B.&  P.  389 
8  T.  R.  450,71. 

1B.&P.  144,9.». 

5  T.  R.  63^ 
1  T.  R.  612 

1  N.  R.    69 

2  E.  R.  227 


Hands  v.  Rurion 

;-  r.  Hands 

V,  Slaney 

Handy,  R-  v, 

Hankey  v.  Sniilh  .     - 

Haiikin  v.  Broomheud 
Haukins  v,  Bailey 
Hannay  (Bart.)  r.  Smith 

Hanson  v.  Meyers 

Harberton  (Inhab.)  R.  r« 
Harbord  v«  Perignl 


Set-off  14. 
Lease  1. 8. 
r  Conviction  I.  5* 

(Penal  Action  3. 
ArrfstV.2,3,4. 
Bail  IV.  1. 

Devise  II.  37. 
Witness  VII.  6. 

Devise  V.  6. 

Tithes  8,  21. 
Annuity  IV.  6* 
Tithes  6. 


Usury  5i 


{ 


431. 
301 
122 
123 
335 
43 
69 

174 

499 

182 

463 

465 

33 

463 


-    488 


{ 


5  T.  R.  205 

5  T.  R.  266 

3  T.  R.  330 

2  E.  R.  423 

3  T.  R.  435 

3  T.  R.  433 

2  B.&  P.  260 

9  E.  R.  3^9 
1  T.  R.  437,r,. 
8  T.  R.  578 

6  T.  R.  286 

3  T.  R,  507 

3B.&  P.607  . 
4T.R.  681,11. 
3  T.  R.  662 

6E.  R.  614 

13E.R.313 
1  T.  R.  139   • 
5  T.  R.  210 
4  D 


Sheriff  I.  16.             -  435 

Atiidavit  1. 50.          -  14 

Poor(Settl.)VUI.  16.  384 

yNfW  Trial  18.          -  324 

iUjJury7.           -         -  488 

Annuity  IV.  10.        *  33. 

Bankrnpt  IV.  32.      -  ?2 

bills  of  Lading  23.  1 09 

Lien  12.          -        -  308 


Poor(Settl.)V.l2.  376 

Poor  (ScUl.)  HI.  23.  37^ 

{J  usf  ices  of  Peace  1 .  7.  29 1 

Poor  (Seltl.)  L  4.      -.  366 

Poor(Sittl.5V.  9.    -  376 

r  Bankrupt  V.  7.          -  83 

1  Set-Off  29.                -  433 

Joinder  in  Action  5.  285 

Trenpass  II.  5.          -  469. 

Variance  I.  43.        -  479 

lnfa't5.          -        -  25  i. 

Statutes  II.  28.         -  456 

J  Costs  IV.  10.            .  142 

I  Set-Off  4.                -  431. 

Practice  X.  8.            -  396 

Game  Laws  9«           -  237 

Practice  XII.  2.  399 

( Lien  20.           -        -  309. 

(Trover  27.                •  474 

P<M)r(Rem.)8.          -  364 

Poor  (Setil.)  1.34.    -  369 

Abatement  IV.  1.     -.  3 
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NAMES   OF  THE  CASES* 


Tbbm.  Rfp, 
Vol.        Pa. 


This  DiGESt. 
Tilie.  Pa. 


Hardacre  «.  Nash 
HatdcBsfle  o.  Howard 
Hurding  «.  tlenoem 

— V,  Smith 

Hardhara  with  Newton  (Inhab.) ) 
R.  r.  -  -     ) 

Hardisiy  ».  Stofcr 
Hardwick  (Inhab.)  R.  r. 

■—  &  al.  V.  Bluck 
Hardwicke  Doe  d.  v.  Hardwicke 
Harriy  v.  Bern 
^  V  Holiday     - 

,  R. ». 
Hardeman  v.  Whilaker 
Hare  v,  Lloyd 
Haruiao.  Doe  d.  v.  Morgan 

-    ■  .     V.  Tappenden 
Harmar  w.  Plaync 

Harper ».  Carr       "•  * 


m^ 


R.9. 


Harries  see  Herries. 
Harris  v.  Calvart 

• V.  Cutler 

.  Doe  d.  V.  Greadhed 

i>  -,  Doe  d.  Puddicombe  v. 

■        ■     tK  James 

ri e,  Manley     • 

^— —  V.  Mantle 
m.  V.  Mullet     - 

-J  R«  Vt  •  • 


m  V,  Sowerby 

■  ■  V,  Stapleton 

q.  t.  V,  Woolford 

Harrison  v.  Bariiby 

. r.  Beecif  8 

w-^ ».  Broiigh 

r.  Biitcock 

V.  Franco 

V.  Grotf     - 

'  V,  Jackson,  Sykes 
^  V,  IVIiHar    - 
V.  Parker    - 

■  &  Ci».  R.  r. 
— ,  Roe  r, 

— —  V.  Rushworth 

^r.  Wright    - 

Harrow  School,  Govemon 
'Alderten 


r. 


of,  r 


r,r.) 


6  T.  R.  716 
2T.  R.    28,  n. 
3B.&P.232 
8  E.  R.    16 

12  E.  R.  51 

1  N.  R.  123 
1 1  R.  R.  578 
7  T.  R.  297 
IOE.R.549 

5  T.  R.  540,  636 
4T.R.  718,11. 

6  T.  R.  528,11. 

2  E.  R.  573,  «. 
1  T.  R.  693 

7  T.  R.  103 

1  £.  R.  555 

IIE.R.IOI 

7  T.  R.  270 

5  E.  R.  208 

1  E.  R.  605 
1  T*  R.  438,11. 

8  E.  R,    91 

1  T.  R.  161,11. 
9E.  R.  82 
2B.&P.526 
3T,R.307 
IW.P.T.  59 
(  4  T  R.  202 
J  5  T.  R.  37  6,n. 

(j  T.  R.  238 

4  T.  R.  494 
7  T.  R.  205 
6T.  R.  617 

5  T.  R.  246 
3  T.  R.  683 

6  T.  R.  706 

1  H.  B.  63 

2  E.  R.  225 

6  T.  R.  400 
IB.&P.    29 

7  T.  R.  340,«. 
.6E.  R.  154 

6T.  R,    60 

8  T.  R.  508 
2  T.  R.  425 
7  T.  R.  207 
13E.R.343 

2  B.  &  P.  S6 


Devise  X.  4.             -  181 

BaillV.  12.              -  70 

Docks  2.          -        .  196 

Poor  (^eltl.)  V.  52.  .  379 
Bail  n.  14.       .         .67 

Evidence  VI.  l6.       »  218 

Bail  IV.  9.                .  69 

Devise  II.  48.            •  17^ 
Bond  III.  7.              .113 

Custom  11.          -  161 

Penal  Action  23.       .  335 

Practice  XVIII.  13.  403 

Descent  1.            -  l63 

(  Action  on  the  Case  11. 15.  5 

(  Mandamus  IV.  10.  320 

J>at^nt  7.               -  332 

(CVstsIX.  38.        •  149 

<  Office  &  Officer  18.  327 

(Po^  Rate  11.  15..  36l 

Corporation  IVl  9.  135 

Bail  III.  2.           -  €$ 

Devise  II.  12.       -  171 

Ejectrtient  II.  7-  202 

Pleading  1.  5.        -  338 

Bail  1. 9.               -  65 

Evidence  VII.  1.  2 IS 

Praclice  I.  5.        -  390 

Indictment  1. 5.  244 

C  Conviction  II.  6.  .  123 

(Statutes  II.  10.  455 

Annuity  V.  12.      -  34 

Annuity  V.  24.     -  35 

Limit,  of  Actions  16.  311 

Distress  8.             -  195 

Executor  lI.Sv'    -  228 

Toll  4.     -             -  465 

Tanes  1.               -  460 

Practice  X.  33.     -  Sf/S 

Error  II.  31.        -  206 

Error  III.  8.         -  207 

Bridges  12.           -  115 
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■  9,  Rhodes 

».  Wainwright 

r.  Wennington 

■  V,  Walsh 

Holroyd  k  al.  v.  Gwynne 
Holsten  v.  Calliford 
Holt,  R.  o.  *• 


V,  Scolefirld 


Hoi  ward  v.  Andr6 
Holy  Trinity,  Minories,  (Inhab.) 
R.  V. 

Home^  Camden  (Lord)  9. 

Hooe  (Inhab.)  R.  v. 
Hooper  v.  Harcoart 
Hopeo.  Bague 
«.  Bennet 

•  17.  Cust 

Hopes  p.  Alder  • 
Hopgood  V,  Wright 
Hopkins  V.  De  llobeck 
V,  Lloyd 


R*  v» 
V.  Shrole 
V.Walker 


Tbrm.  Rep. 
VoL^      Fa. 


1  T.  R.  692 

2  E.  R.  70 
4  T.  R.  457 

662 
691 

4  T.  R.  697,n. 
2B.&P.3I1 

1  T.  R.  658 

7  £.  R.  485 
3  E.  R.  1 13 
5T.  R.  215 

2  H.  B.  501 

1  BAP.  36 
IOE.R.293 

5  T.  R.  607 

3  T.  R.  443 

2  T.  R.  5S 
llE.  R.331 
lW.P.T.543 

8  T.  R.  I 
8  T.  R.  502 
1  B.&P.  638 

3  E.  R.  229 
2B.&P.S99,». 


{ 


} 


7  T.  R.  458 


2W.P.T.176 
1B.&P.214 
5  T.  R.  436 


6  T.  R.  691 
1  B.&  P.  32 
3  T.  R.  605 


{4T.  R.-382 

^1  H.  B.476 

(2  H.  B.  5^3 

4  E.  R.  362 

1  H.  B.  534 

3  E.  R.       2 

2  N.  R.  397 

1  £•  R«    53,ii< 
6  E.  R.    l6,i8. 

2  N  R.  188 
3T.  R.    79 

6  E.  R.  255 

7  E.  R.  S79 
1B.&P.382 

4  T.  R.  463 
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Practice  II L  20. 
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Poor  (Settl.)  VIII.  30.  385 
Attorney  V.  3.      -  59 

Executors  II.  11.  228 
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K\MtS  OF  THE  cases: 


Hopkinsoti  v,  tienrf 

Hoiford  V.  Wilson 

Horn  V.  B  iker 

V,  Horn 

Horiibhiwer  v.  Boiilton 
Hornby  v.  HouMitch 
Hormastlet?.  i^uvirt 
Home  o.  Hughes 
Horrfllt?.  Da  we 
Hnr>eley,  R.v. 
Horsham  Borotigli,  Case  of, 
liorsley  v.  Tolson 

1  (Inhah).  R.  r. 

Horton  V.  Betkman 

V,  Horton  (Erratum 

'  /(orHaiton) 

,  Sir  W«ttsR.t?. 

V.  Whittaker 


Term.  Rep. 
Vol        Pa, 

13E.  R.  lyo 

IW.P.T.  12 


9E. 
7E. 


R.  215 
K.  529 
R.    95 


{ 


This  DIGEST. 
Title    .  Pa. 

Practice  H!.  32.  39? 

Assumpsit  III.  0.  47 

Billsof  Exch*  VH.  11.  102 


8  T. 

1  T.  R.  92,93,n, 


7E. 
8£. 
7T. 
5T. 
3T. 
7T. 
8  E. 
6T. 


5 


R.  4f)0 
R.  347 
R.  331,fff. 
R.  362 

R.  599.«- 
R.  20i),ii, 

R.  405 

R.  700 


Bankrupt  X.  12. 
Annuity  IV.  1;      - 
Patent''4. 
Bankrupt  IV.  4. 
Insurance  IX.  33. 
Inferior  Court  26. 


Uorwiik  (Inhab).  R.  ». 
Ilorwood  V.  Smith 

r.  Uuderhiil 

Hosier  v,  Scaric 

V.  Arundel  (Lord) 

lloskins  V.  Berkley  (Lord) 

* ' —  f .  Duperoy 

V.  Ri'lgt  way 

Hotham  t^.  East  India  Q^. 
Hottentot  Venus,  Expiirte 
Houghton  V,  Butler 
Houghton  le  Sprii  g  (lahab.)  R.  r. 

V,  Matthews 

Houle  V.  Baxter 

Housin  ».  Barrow 

Housley,  Sanibridgc  r.  (in  error) 
Hovil  V,  Browing 

17.  Pack 

How  V.  Lacy 

Howard  v.  Bailie 

V.  Castle 

Howard  v,  Sowcrby 

Howell  V.  Coleman 

*  V.  Mac  I  vers 

Richards 

' V.  Harding 

Howes  V.  l^ruNhtiehl 
Howis  r.  Wiggins 
Howsnn  V.  Hancock 
Hnwton  v.  Frearson 
Hoyte,  R.I?. 
H  u bba  rd  £jr  parte 
■  i;^  Pachcco 


7  T.  R.  652 

1  T.  R.  373 

1  T.  R.  346 

lOE.  U.489 

2  T.  R.  750 
10E.R.123 

2B.&P.299 

3  B.&P.      7 

4  T.  R.  402 
9  E.  R.  498 
1  T.  R.  571,n. 
1  T.  R.  638.645 
13E.  R*1.05 
4  T.  R.  364 

1  E.  R.  247 
3  B.&P.  485 

3  T.  R.  177 

6T.  R.  218 

2T.  R.    17 
7  E.  R.  1 54 

7  E.  R.  i63 
lW.P.T.119 

2  H.B.  6l8 

6  T.  R.  642 

lW.P.T.103 

2  B.&P.  466 

4  T.  R.  690 
llE.  R.633 

8  E.  R.  362 

3  E.  R.  491 

4  T.  R.  714 
8  T.  R.  575 
8  T.  R.  50 
6  T.  R.  430 
lB.&Pi423 
1  H.  h.  313 


90 

31 

332 

80 

276 

S54 
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Poor(Spttl.)IV.l6.  374 

Procedcnto  3.       -  4 16 

Devise  VIL  2.      -  1S6 

Mandamus!.  17.  31 6 

D»*viseLl.  -  164 

Poor  (Stttl.)V.  23.  377 

Felony  II.  1.  -  530 

Annuity  V.  41.  36 

Estoppel  5.  -  208 

i  Joinder  in  Action  1 6.  2S6 

(Peers.  -  334 

Costs  HI.  -  141 

Bankrupt  V.  4.      -  83 

,8  Covenant  IL  1,?.3.  151 

Habeas  Corpus  16.  24«> 

Trespass  IL  24.    -  470 

Poor(Settl).lV.5.  373 

Lien  22.  -  209 

Bankrupt  IV.  31.  82 

5  Bail  I.  22.  -  67) 

I  Sheriff  L  3.  -  4n5 

Practice  X.  10.     -  396 

Bankrupt  IL  15.  77 

IL  16.  77 

Sheriffl.  15.         -  435 

5  Bills  of  Excb.  L  3,4.  97 

I  Executors  I.  7-      -  227 

Auction  2.  -  60 

Penal  Action  11.  335 

(Affidavit  I.  39.    -  14 

I  Bail  1 1.  8.  -  67 

Chose  in  Action  I.  1?0 

Covenant  VIIL  13.  159 

Set-Off  16.  -  432 

Co^enant  VIII.IO.  158 

Bankrupt  IV.  24.  82 

Wager  21.  -  490 

Way  4.  -  492 

Corporation  IL  6.  133 

Insolvents  15.  S58 

Affidavit  L  31.  l^ 
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IlubWd,  R.  V.         * 

Hube,  R.  V. 

Hiickiiall,  Roe  d,  r.  Foster 
liu'iderstield  •  Canal    Conipaoy 

r.  Buckiev 
HndsoD  V.  Mucklow 

' V.  Skinner     - 

llii!!get  0.  Montgomery         * 
lluggina  V,  Bamb ridge 
lltighej)  r.  Hughes 

-  (Bart.)  r.  Mayre 

d.  William  v,  Thomas 

Huleott  (Inhab.)  R.  v. 
Hall,  Doe  d.  Webb  v. 

Dock  Company,  R.  r. 

Hulle  V.  Heiahtmati 
Humar  v.  Aiexauder 

Humble  t.  Bland 

f  Inmpage  r.  Rowley 
Humphreys,  Doe  d.  Williams  v. 
Hunt  r.  Bridgeford 

V.  Ward 

I'.  Silk  * 

fluuter  V.  Beal 


] 


',  Roe  d.  r.  Galliers    - 
V.  PotU 
r.  Princep 


liuntington.  Doe  d.  Reay  t^. 
Huntley,  Swift  d.  r.  Oregson 

V.  Luscombe 

Ilurdis,  R,  V. 

Hurry    v.    Royal    Exchange 
Assurance  Company 

r.  Wutsoa 

Hurst  V.  Mead 

,  Smith  d.  Stourton  v,- 

Hiissey  v,  Christie 

,  Driver  d.  Burlon  v, 

V.  Wilson        I 

Hutch  ins  r.  Hird 
Hutchinson  r.  Best 
».  Hebketh 


-  r.  Bell 

-  I'.  Brown 


—  V.  Johnstone 


Hutson  V.  Hutson 
Hutton,  Doe  d.  Andrew  v. 

• &  Ux.  r.  Bohou 

• r.  Lewis 


Term.  Rep. 
Vol.  Pa. 

ioe:r.408 

5  T.  R.  542 
9  E.  R.  405 
7T.  R.    36 

I'ZE.R.^ZS 

6  T.  R.  596 
2  N.  R.  44tf 

8  T.  R.  457,  8,Ji. 

6  E.  R.  365 
3T.R.  275 

12  E.R.  141 

6T.  R.  583 

7  T.  R.  332,n. 

1  T.  R.  219 

2  E.  R.  145 

2  N.  R.  241 

6  T.  R.  255 

4  T.  R.  767 
2  E.  R.  237 
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Title. 
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3  T.  R.  467,11. 
5  E.  R.  449 

C  2  Ti  11.    75,n. 
1 3  T.  R,  466,n. 

2  T.  R.  133 

4  T.  R.  182 
IOE.R.378 

4  E.  R.  271 
1  T.  R.  431 
2B.&P.  530 

3  T.  R.  497 
}  2  B.&P.  430 
5  3  B.&P.  308 

4  T.  R.  659,«. 
.  5  T.  R.  365 

I  H.  B.  ()44 
9  E.  R.  42ff 
1  H.  B.  2(^9 

5  T.  R.  254 

5  T.  R.  479 
IW.P.T.  22 
1  B.&P.  1 43 

1W.P.T.558 
7  T.  R.  V!98 

1  T.  R.  729 

7  T.  R.      7 

3B.&P.0'43 
1  H.  B.  299.a. 
^  T.  R.  0*39 
4  £ 


Insolvents  33.'          -  259 

VCtTtiorari  1.3.         -  118 

I  Couvirlion  V.  4.        -  1 25 

Copyhold  VI.  10*     -  130 

C  Anion  on  the  Case  III.9.  7 

( Navigation  Share      -  323 

OnTice  &  OlHcer  29.  328 

Annuity  IV.  8.          -  33 

Trespass  I.  13.          -  46'8 

Bail  IV.  2 1.               -  70 

Vinuell.6'.              -  482 

Attorney  V.  1,2*      -  59 

J  Devise  X.  10.            •  19O 

(Fineof  Lands  14.     -  232 

Justices  of  Peace  HI.  3. 292 

Poor  Rate  I.  45.       *  35S 

Ship  HI.  4.               ^  442 

Acti(»n  on  the  Case  V.  8.     8 

(Error  I.  .5.                 -  204 

<  Penal  Action  16.       •  335 

(Practice  X.  29.         -  397 

Practice  XXIV.  18.  409 

Landlord,  &c.  H.  16*  296 

Venue  II.  21.            -  483 

Assumpsit  Vl.  19-    *  50 


Lease  II.  1. 

302 

Bankrupt  II.  1,3.     ^ 

76 

Ship  1.24. 

441 

Manor  3.     - 

321 

Power  10. 

388 

Habeas  Corpus  13« 

240 

Poor  Rate  I.  52. 

359 

lusurance  VI.  5. 

Q67 

VHL9.   * 

273 

Bankrupt  V.  13. 

84 

Practice  VII.  10.      - 

394 

Lieu  14. 

f)08 

Discontin.  of  Estate 

194 

Athdavit  I.  I9. 

12 

Attachment  I.  8. 

53 

•Practice  XX.  I. 

404 

Insolvents  7. 

2r.7 

Action  on  the  ra«;e  V.  7-     8 

Abatement  IV^  5.      - 

3 

(Execution  I.  i. 

223 

(                    IL5. 

225 

Prisoner  I.  I. 

412 

Descent  4. 

163 

Payment  into  Court  6. 

,  333 

Annuity  IV,  4. 

3t 
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Term.  Rep. 
Vol.        Pa, 

HvHe  V.  Hill  -  -  3  T.  R.  377 

^-1—  V.  Trent  Navigation  Co.  6  T.  K.  389 

r.  Wbiskard  -  8  T.  R.  456 

Hymen,  R.  r.  -  -  7  T.  R.  536 


This  Digest. 
Title. 

Covenant  I X.  11. 
Carrier  2. 7- 
Bail  IV.  21. 
In(urmatioD  S* 


Pa. 

.  156 

.  ii6 

-  70 

-  25S 


I.  &J. 

Jacaud  v.  French 
Jacks  «.  Mayer 

. V.  Pemlierton  - 

Jackson  v.  Roe  d.  Ashbumer 
^ V.  Barnard  - 

V.  Calesworth  (Inhab.) 

♦ &  a!.  V.  Charnock  - 

* V.  Duchaire  - 

»- V.  Fairbank  - 

. 17.  Harwick  «- 

V.  Hunter  -' 

V.  Hurlock  - 

. V.  Lomas  *- 

>  r.  Mackreth  - 


'y       R    V, 

.  V.  Shillilo 

-  V.  VcToon 

-  r.  Walker 

-  r.  Warwick 

-  V.  Williamson 


Jacob  V.  RoM'es 

V,  Lindsay 

Jacobs  V.  Miuiconi 
— r —  V,  Stevenson 
Jacques ;  see  Jaques. 
James,  Roe  d.  v.  Avis 

.^ r.  David 

V,  Green 

. V.  Moody 

-« ».  Senimens 

-  ».  Staples 


Jameson  v,  Swinton 
Jane,  R.  v. 
J'Ansoti  V.  Stuart 

Jaques  v.  Nixon 


V.  Withy 


larman  ».  Woolloton 

Jarrett  t;.  Creasy 

V.  Dillon 

Jarvis,  R.  i'. 

Ibbolson  1'.  Galway  (Ld.) 


12E.R.317 
8  T.  R.  245 

5  T.  R.  552 

» 

5  T.  R.  l63 

7  T.  R.    35 

1  T.  R.    71 

8  T.  R.  509 
3T.  R.  551 

2  H.  B.  340 
7  E.  R.  121 
6T.  R.    71 

5  T.  R.    53,11. 

4  T.  R.  l66 

5  T.  R.  3'»  I 
C  1  T.  R.  653 
|6Vr.  R.  145 

I  E.  R.  381,n. 

1  H.  B.  114 

7  T.  R.    89,n. 
7T.  R.  121 

2  T.  R  281 

6  E.  R.  312 
1  E.  R.  460 

7  T.  R.  31 
1  B.  &  P.  96 

4  T.  R.  605 

5  T.  R.  141 
6T.  U.  228 
1  H.  B.  281 
2H.  B.  213 

6  T.  R.  367 
2W.P.T.224 

5  T.  R.  37()>. 
1  T.  R.  748 

1  T.  R.  279 

1  1  T.  R.  557 
(IH.  B.    65 

ST.  R.  6I8 

3B.&P.603 
1  R.  R.  18 
1  E.  R.  643,  n. 

6  T.  R.  133 


BillofExch.n.  17.  99 

Practice  XXIV.  14.  409 

C  Affidavit  1. 23.          -  13 

X           v.i.       •  17 

Lease!.  3.                 -  300 

Attorney  IV.  13.       -  59 

C  Costs  IX.  4.              -  147 

\  Hundred  1.              -  2v2 

Ship  L  3.                  -  437 

Agreements  H.  8.     -  22 

Limit,  of  Actions  7.  310 

Bill  of  Excb.  IX.  9.  106 

Bail  II.  3.                 -  67 

A^eemrnts  II.  21.  -  25 

Practice  XXII.  4.     -  405 

Justices  of  Peace  1. 1.  29O 

Certiorari  II.  13.      -  U9 

Way  7.                      -  492 

Ship  IV.  15.    .          -  416 

Bill  of  Excb.  IX.  8.  106 

Jury  3.         -             -  290 

Practice  III.  30.       -  392 

Evidence  IV.  19.      -  215 

Abatement  I.  2.        -  I 

Costs  ViU.  16.          -  146 

Devise  V.  13.            -  ns 

Pleading  VU.U.     -  34(> 

Count V  Rale  1.         -  159 

Practice  XL  2.         -  35S 

Devise  IL  46.           -  17^ 

Practice  X.  9/         -  ^^^ 
Bill  of  Exch.  VIL  14.    103 


304 
72 

453 
452 


Libel  T.  5. 
(  Bail  VI.  1 1. 
(Error  II.  1. 
^Agreement  I L  5. 
<  Set-Off  35. 
(Statutes  I.  15. 

{Baron  &  Femme  IV. )  ^^ 
4.5.6,7.     -r 

Practice  IIL  24.  -  392 

Affidavit  1. 36.  -  1* 

Conviction  111.6.  -  125 

Arrest  1. 12.  -  ^^ 
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Term.  Rep. 
Vol.        Pa. 


This  Digest. 
TUle. 


Pa* 


rbbott,  Doc  H.  V.  Cowling 
JefFfTies  r.  Diiiiconibe 

• R.  r. 

V.  Watts      - 

JoffVTson  V.  Durham  (Bishop  of) 
Jcfferv,  Roe  d.  Sheers  r. 
JeffrivH,  R,  t*. 

Jekvll  V,  Moore 
Jetfs  V.  Ba'hird 
Jenkins  v.  Eci wards 


V   Law 
V.  Tucker 


{ 


JenkinSon,  R.  v. 

' q.  I.  w.  Thomas 

Jenniiiers  v,  Mitchell 

r.  Newman 

'^^— —  V,  Rnniiall 
•^- V,    Vernon, 


or 


Jennings  v.  Street 
V.  W<  bb 


} 


Jenny  fl.  Preston  i^.  Cutts 
Jfs«5on,  Doe  lessor  of  George  v, 
Jeys  one,  &c.  v.  Boolh 
Ifield  V,  Weeks 
Iggulden  V.  May 
Ili*y  Earl  his  Cise     - 
llderton  v,  Atkinson 


V.  llderton 


lies  V.  Boxall 
Ilmiuster  (Inhab.)  R.  v. 

Imlay  v,  Ellefsen 

luce  V.  Everard 

Inglis  V.  Usherwood 

Ingliss  r.  Grant  -  *» 

Ingram  v,  Milnes 
Ingworth  (Inhab.)  R.  v. 
Inman  v.  lliiish 
Inues  V.  Dunlop,  Bart. 
Insell ;  see  Mersey. 
Joddrel,  Denn  d.  r.  Peers      - 
John's,  ,  St.     College,    Oxford, 
r.  Mnrcot 

St.    College,    Oxford, 

V.  Todington 

St.  (Norwich)  Church- 
warden, R.  f. 

Johnson  v,  Bann 

■  V.  Bro<lerick 

Doe  d.  r.  Pembroke  E. 

■  ».  Collujs     - 


6T.  R.  63 
1 1  E.  R.  2Q6 

4  T.  R.  767 
1  N.  R.  1:53 
1  B.S:V.  105 

7  T.  R.  589 

1  T.  R.  241 

2  N.  R.  341 

1B.&P.467 

5  T.  R.    97 

8  T.  R.  87 
1  B.cV  l».3(>5 
1  H.  B.  .90 
1  T.  R.  82 
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(Verdict  1.              -  484 

Indictment  II.  5.  246 

Corporation  IV.  23.  136 

Poor  Rate  I.  29.  357 

Poor  (SetlM  VIII.  25.  384 

Poor  (Settl.)  III.  24.  372 

Poor  (Settl.)  V.  63.  3.si 

Inspection,  &c.  7,  260 

Poor  (Settl.)  I.  8.  366 

Outlawry  7.          -  328 
Poor  (Settl.)  VIII.  12.  383 

Poor  (Rem.)  I,  7.  362 

J  Practice  XVI.  6.  402 

(                 XXIV.  24.  410 

^Corporation  II.  1.  132 

(                       III,  1.  132 

Prerofrative  1 .       -  412 

8fe  Amery.  R.  r. 

Poor(Seltl.)  V.  46  379 

Poor  (Rem.)  III.  9.  36i 


J«4 


NAMES  OF  THE  CASES. 


Term.  Rkp. 
FoL        Pai 


This  Digest. 
Title, 


Pa. 


I 


1 


THE  KING  t>. 

Archer  * 

Argent  *  • 

Arnold  • 

Asaph,  St.,  Dean      ' 

Ashwell 

Asleit 

Aston  Underbill,  (I»hab.) 

Atkins 

Atkinson 

Atwood 
Autridge 
Aunouth  (lufaab). 

AyleU 

Babb 

l^adcnck 
Bagshaw 
B/biwin 

Barker . 

Barmby  (Inbab). 
Barrington 
Bartruni 
Banvick 

Bass 

Batheaston,  (Inbab.) 

Battams 

Baxter  •  - 

Baynes 

Beach 

Beale 

Beard 

Bedford  (Carp). 

Bedford  Level  (Corp).         \ 

Bedvvorth  (Inhab). 
Bees,  St.  (luhab). 
Beeslou 
Bell 

Bellringer 

Bembridge  and  Powell 
Beiin  and  Church  • 

Benwell 
Berkhaujpstead 


2  T.  R.  270 
2  T.  K.  204,11. 
2T.  R.  181,«. 

5  T.  R.  353 


i 


3  T.  R.  428 
12  E.  R.  22 
1  N.  R.      I 

4  T.  R.  179,«- 
4T.  R.    12 

5  T.  R.  437,n. 
7  T.  R.  320,11. 
4  E.  R.  17  5.n. 

7  T.  U.  609 »n. 

8  T.  R.  467 
8  E.  R.  383 

(  1  T.  R.    69 
I  5  T.  R.  437,«. 
(4  E.  R.  17 (hn. 
3  T.  R.  579 

6  E.  R.  359 

7  T.  R.  36'3 
7  T.  R.  109 

j  1  E.  R.  185 

3  E.  R".  504 

7  E.  R.  381 
3  T.  R.  499 

8  E.  R.  209 
7  T.  R.    33 

5T.  R.  251 

8  T.  R.  446 
i  E.  R.  298 
5  T.  R,    83 

5  T.  R.  S76,n. 
1  T.  R.  237 

1  E.  R.  183,n. 

12E.  R.  673 

1  E.  R.    79 

6  E.  R.  35(5 
359 

8  E.  R.  387 

9  E.  R.  203 
3T.  R.  502 

7  T.  R.  598 

4T.  R.  810,82 

6  E.  R.  136 
6T.  R.  198 
6T.  R.    75 

2  T.  R.  551,11. 


Soldiers  1<              -  44S 

Affidavit  IV.  3;     .  17 

(Conviction  II.  10.  123 

<  Costs  IX.  20.          -  148 

(  Weights,  &  Measures  2. 494 

Libel  II.  1.             -  305 

Corporation  L  6.  132 

Statutes  II.  30.     -  456 

Poor  Rate  III.  8. 


3 


61 


1 


Amendment  II.  17* 

Quo  Warranto  I.  1. 
Poor(Setll).VI.  8, 
Perjury  1. 

Amendment  II.  19. 

Ati&chment  III.  1 1. 

Quo  Wananto  IV.  15. 

Hiubwavs  18. 

Highways  19. 
CCertiora«ilV.3.     - 
\  Information  11.     - 

Conviction  !I.  19- 

Poor  (Sitti.)  V.  44. 

Outlawry  12, 

PracticeXXlV.  21. 

Poor(Settl.)I.2. 
C  Certiorari  I.  12.     - 
\  Excise  6. 

Poor  (SeltU)  III.  «0. 

Certiorari  II.  12. 

Indictment  III.  14. 

Variance  II.  1. 
i  Indictment  I.  32. 
(Sessions  13. 

Statutes  11.  57.      - 

IVlandarnus  I.  14. 
r  Corpoiation  IV.  22. 
^  Quo  Warranto  111.  14. 
(^Mandipnus  }\,  6. 

Poor  Rate  1.  27. 

Poor(Set!l.)VIl.l4. 

Poor  (Relief)  4. 

Poor  Rate  I.  39- 
(  Corporation  II.  5. 
f  k\ ,  ^. 

Indictment  L  38. 

Mandamus  II.  28. 

Taxes  18. 


28 

419 
382 

337 

28 
56 
422 
241 
241 
120 
255 
124 

379 

328 

409 
366 
118 
222 
372 

119 
247 

479 
245 
430 

459 
316' 
136 
4C2 
317 
357 
SS3 
562 
358 
133 
134 
215 
3J.9 
461 


kam£S  of  the  cases. 
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Term.  Rbp. 
Voli        Pa. 


tHEKINGv, 

Bennoiidseyi  (Poor  Corfi.) 

Berry 

Bilton  with  Harrowgate, 

(Infaab.) 
Binegar  (lohab)* 
BiDgbam         .  - 
Birch 

Birdbroke  (Inhaba) 
Birdham  (Iiihab*) 
Blaiichard 
Slaiid  ^ 

Bleasdale 
Bolder 
Bond 
Boston 

.    Boughey  * 

Bow  (Inhab.) 

Bowen  -      ,    • 

Bowes 

Boyles 

Bradford  (Inhab.) 
Brady  -  > 

Bramley  (lobab)* 

Brampton  (Inhab,) 
Brayne 

Bridekirk,  (Inhab). 
Bridges 
Bridgwater 

Brightbehustone  (Inhab). 
Brisdc  and  Scott 
Bristol  Dock  C^^i 

Bristow 


Brooke 


Brown  >  • 

Brown  •  - 

Buckle 

Buckinghamshire  (Justices) 

(Inhab.) 

Bullock 

BuckleburVy  (Inhab). 
Buller 
Bunts 


3E.  Ri 
4T.  R. 

S  1  E.  R. 

7E.  R. 
2  E.  11. 
4  T.  R. 
4T.  R. 
1  Ti  R; 
SE.  R. 
5T.  R. 
4T.  R. 
IT.  R. 
2T.  R. 
4E.  R. 

4Ti  R. 
8T.  R» 
5t.  R. 


{ 


{ 


{ 


IT.R. 
6  T.  R. 
5T.  R. 
9E.  R. 
IB.&P. 
6T.  R. 
lOE.  R. 
4  T.  R. 
1  E.  R. 
1  ]  E.  R. 
8E.  R. 
3T.  R. 
5T-R. 
4E.  R. 
12E.R. 
5T.  R. 
6T.  R- 


7 
217 

13 

m 

308 
608 
245 
2 1 8,11. 

497 

370 

809 

245,«. 

767 

57i 

281 

445 

156 

696 
528 
376,Jt, 

97 
187 
330 
282 
348 
1 83,il. 
304 

53 
550 
188 
164 

429 

S7(S,n4 

168 


i  T.  R.  190 

3  T.  R.  574,». 

4  T.  R.  276 

8T.  R.    26 

8  E.  R.  528 
4  E.  R.  346 
3  E.  R.  342 
12E.  11.192 
lW.P.T.71,82 

1  T.  R.  )64 
8  E.  R.  389 

2  T.  R.  683 

4  F 


,  ThisDiOBST. 

TttU.  Fat 


Witness  IV.  9.      -  49ai 

{InlictmentlV.  2.  ^50 

Ubel  11. 4.            ^  305 

Evidence  VI.  8.  21/ 

Poor  (Rem  )  til.  14.  365 

Quo  Warntnto  1II.4.  42 1 

Pleading  VIII.  5.  350 

Poor(Setll.)V.lli  376 

Award  II.  21.       -  63 

Naval  Stores  1 .     -  323 

Conviction  V.  3.    <^  325 

Quo  Warranto  II.  4.  420 

Witness  L  38.       -  497 

J  Cerliorari  II.  7.    *  119 

I  Costs  VIII.  25.     -  U6 

Poor  (Setll.)  VI.  10;  382 

C  Certiorari  I.  2.      -  118 

(Soldiers  1.            «i  448 

Bail  VII.  ];  2i     .  73 

Information  13.    •  i55 

Poor  (Rem.)  III.  20.  366 

Statutes  II.  45.         -  458 

Bastards  4.            -  96 

Marriage  5.          -  ^22 

Poor  (Settl.)  VIII.  6.  383 

Sessions  13.          *  430 

Highways  6d         *  240 

Statutes  11.  56.  459 

Poor  (Settl.)  VII.  9.  382 

Poor  (Settl.)  I.  27.  368 

Information  12.    -  255 

Docks  4.               -  196 

Mandamus  II.  1«  3l/ 

r  Ball  VII.  7.          -  73 

)  Costs  Vlll.  23.          -  l46 

J  Justices  of  Peace  I.  5.  290 

t                            IL3.  291 

Quo  Warranto  III.  7*  421 

Quo  Warranto  IV.  3.  422 

(  J usticcs  of  Peace  II.  5.  29 1 

(  Statutes  11.  44.  458 

Poor  Rate  I.  25.  357 

Statutes  II.  35.      -  457 

Poor  (Rem.)  III.  5.  364 

Bridges  4.             -  115 

Bankrupt  HI.  8.  80 

Poor  (Rem).  1.  13.  363 

Corporation  LV.  5.  134 

Practioe  XV.  I.    -  4^^ 


li^6 


NAMES  OF  THE  CASES. 


Term.  Rep. 
FoL      Pa. 


This  Digest. 
Tttk.  Pr 


THE  KING  r. 
Burdcr 


4  T.  R.  778 


} 


IT. 
3T. 
4T. 
4T. 
8E. 
6T. 

4T. 


Burke  -  -        7  T. 

Bury  St.  Edmund  (luhab.)       10  £. 
Bush  -  -        IT. 

Buttertod  (Inhab.)  6  T. 

Calder  Navigation  2  T. 

Calne  Burgesses  -        S  T. 

Calvart  -  -        7  T. 

Cambridge,  CbanceIlor,&c.      6  T. 

,  Mayor  2  T. 

Canterbury  Archbishop  8  E. 

Cardigan ;  see  v.  St.  JVlary  ) 

Cardigan  j 

Carlisle,  Bishop 
Carlyon 
Carler,  Sir  J. 
Cartwright 

Castell  Careinion  (Inhab.) 
Castleton,  (Inhab.) 
St.  Catheriue's  Hall,  Cam- 

bridge,Masters&  Fellows 
St.Catherine,Glouc.(Iubab.)    1  T. 
Catlierington  (Inhab.) 
Cator 
Catt 

Chadderton,  (luhab.) 

Chailey  (luhab.)  ^ 

Chamberlayne 
Chappie  .   •  - 

Chatham  (luhab.) 
Cheshuut  (Inhab.) 
Chertsey,  (Inhab.) 

Chester,  Bishop 

« 

Chester  (Inhab.) 
Chichest.  Guardians  of  Poor 
Chilton  Great,  (Inhab.) 
Cbilverscoton,  (Inhab.) 
Chipping  Norton  (Inhab.) 
Chipping  Warden  .(Inhab.) 
Christowe  (Inhab.) 
Clapp 
Clark 


3T. 

2E. 

6T. 

CoT. 

|2E. 

6T. 
IT. 
5T. 
8  E. 
2T. 
2T, 


R.      4 

R.  25 
R.  82,11. 
R.  55% 
R.  666 
R.  528,«. 
R.  7  24 
R.  89 
R.  45() 
R.  213 


R.  403,n. 
R.  385 
R.  246 
R.  490 

R.    77 
R.  236 

R.  233 

R.  626,11. 

R.  771 
R.  361 

R.  332 

R.  272 

R.    27 

R.  755 
R.  103 
R.  371,«. 
R.  498 
R.  623 
R.    37 


nndictment  III.  15. 
(  Poor  (Overseers)  1. 8. 

Libel  I.  J 1. 

Poor  (Rem.)  15. 

Poor(SeitL)IV.  17. 
Verdict  1. 

Soldiers  5. 
Mandamus  IT.  21. 
Mandamus  IV.  1. 
Mandamus  9. 


{ 


1  T.  R.  396 

398,404,11. 


Clarke 


Clayhydoo  (lobab, 


6T.  R. 
3T.  R. 
5T.  R. 
8T.  R. 
5  E.  R. 
8T.  R. 
JlE.R. 
3T.  R. 
3T.  R- 

IT.  R. 
8  T.  R. 

1  E.  R. 
,2  E.  R. 
4T.  R. 


I96,n. 

496 

672 

178 

239 

103 

107 
147 

679 
178,220 

38 

75 

100 


Poor  Rate  I.  38. 

Mandamus  I.  16. 

Excise  1  %. 

"Wilness  I.  33. 

Poor  (Settl.)  I.  23. 
C  Mandamus  II.  8. 
(  Visitor  3. 

Poor  (Sett!.)  IV.  10. 

Practice  XXV.  6. 

Poor  Rale  1.  50. 

Costs  IX.  17. 
C  Evidence  I.  13.     - 
I  VI.  5. 

Poor(Settl.)IV.26. 

•Certiorari  III.  2. 

Naval  Stores  2. 

Poor  (Relief)  3. 

Poor  Rate  III.  4. 

Poor  (Settl).  V.  14. 
r  Assumpsit  VI.  22,  23. 
J  Donative  1. 
j  Mandamus  II.  4. 
C  UI. 


2+7 
354 
305 
563 

375 

484 

443 

319 
820 
315 


358 
316 

496 

368 

317 

484 

374 
411 
35S 
US 
210 
217 
375 
120 
353 
S62 
3()1 
376 
51 
197 
317 
320 


Sessions  p.  -        249 

Poor  (Settl.)  V.  54.  380 
Justices  ofPeace  111.7.  29'^ 
Poor  (Settl.)  VIII.  27.  3i>5 
Poor  (Settl.)  I.  S3.  369 
Poor  (Settl.)  I.  36.  369 
Poor  (Settl.)  I.  1. 
Pleading  VIII.  3. 

rOffice«cOflicer  1. 

}  Conviction  I.  1. 

(^Ganie  Laws  1, 

5  Quo  Warranto  III.8. 

1  IV.  7 

Poor(Scltl).V.42. 


366 
350 
3C6 

4*:  I 

4!:i 

3n 
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Term.  Rep. 
VoL     .  Fn. 


THE  KING  If. 

Clayton 

Clayton  le  Moots  (luliab.) 

Clifton  (Inhab.) 

* 

Cliviger  (Inliub.) 
Cof^gan 

Colchester,  Mayor 
Cold  Aj^ton  •» 

Collingbourn  Dtic]s»(Inhab.) 
Coltishall  (Inhab.) 

Cook 


Cooper 

Cooper's  Compony ;  see 

V,  Newcastle 
CoppiiU  (Itihab.) 
Cornwall,  Sheriff  of 
Corry 

Corsham  (Inhab.) 

Cottingham  (luhub.) 

CoiirJenay 

Cowhoiiey borne  (Inhab.) 

Cranstoun 

Credilon  (Inhab.) 

Crisp 

Crilchley. 

Crocker 

Cromford  (Inhab.) 
Cross  ley .  -  • 

Crowther,  T.  S. 

Croydon,  Churchwardens 
Cudlipp 

Cumberland,  C.  (Inhab.) 

Cuhnstock  (Inhab.) 

Cunningham 

Cnrteis 

Dancer 

BarUngton  (Inhab.) 


Daviet 


5  E.  R.    58 

5  T.  R.  704 

5  T.  R.  49 

6  T.  R.  344 

2  E.  R.   itfS 

2  T.  R.  q63 
6E.  R.  431 

2  T.  R.  259 

1  T.  R.  450,w. 
4T.  R.  l.op 
5  T.  R.  193 

3  T.  R.  519 
5  T.  R.  509 


2  E.  R.  25 
-  1  T.  R.  552 

5  E.  R.  372 

C2E.  R.  l63 

(  11  E.R.38S 

6T.  11.    20 

9  E.  R.  246 

10  E.  R.  88 
4T.  R.  550,1,11. 

1  E.  R.     59 

7  E.  R.  389 
4T.  R,  128,9,». 

2  N.  R.    87 

8  E.  R.    25 
7T.  R.  315 

1  T.  R.  125 


This  Digest. 
Title.  Pa. 


( Bastards  I.  8.        -  96 

(Justices of I'eare III. 2.  291 

Poor  (Setll.)  III.  40.  3/3 

Iliijliwuys  4.           -  240 

Cost-*  IX.  18.         -  143 

C  Pour  (Overseers)!,  ig.  355 

I            (Sefil),  111.  9.  371 

Witness  III.  l,      -  497 

Mandnnius  I.  24.  319 

Mandamus  II.  5.  317 

Poor(SeUL)IV.  3.  373 

Poor(Settl.)  111:34.  373 

Poor  (Seltl.)  V.  24.  377 

{Prerogative  3.        -•  412 

Taxes  11.              -  461 

Justice»aiPeaceH.4.  291 


Poor(Settl)VII.  6.  382 

Attach oient  1. 5.    -  53 

Indictmenl  I.  3.     -  243 

Poor  (Sett.)  V   49.  379 

Poor  (Rem.)  III.  16.  365 

Highways  7.        '  -    •  244 

Corporation  TV.  24.  136 

Poor  (Se«tl).  II.  9.    '  370 

Poor(Settl).  I.  37.  369 

Conviction  II.  ^0.  124 


I 


{ 


5  T.  R.  713 

6  T.  R.  503 
6  T.  R.  184 
6  T.  R.  1 94 
3B&P.354 
6  T.  R.  730 

5  R.  R.  478 

1  T.  R.  364,«. 

6  T.  R,  242 

4T.R.797 
6T.  R.468  - 


5  T.  R.  62o 
S  T.  R.  409.JI. 
9E.  R.  31$ 


C  Indictment  IV.  if.  25 

\  Wit4)essl.24.        -  4<)i. 

Poor  (Settl.)  I.  22.  3(18 

Perjury  2.             -  33. 

C  Conviction  I.  3,  4.  ,122 

(                     MI.  »•  125 

Mandamus  1.4.  315 

Quo  Warranto  HI.  13.  422 

Bridges  1,2.          -  II4 

J  Certiorari  II.  5.    -         119 

'  Poor  (Seltl.)  VIII.  34.  385 

Poor  Rate  II.  31.  357 

III.  3.  36\ 

Inferior  Court  19.  QdS 

Poor(^ettl.)in.l7.      372 
C  Poor  Rate  1. 16.  353 

(  in.  5.       ^    361 

Certiorari  11.  3.         *    119 

Baukrnpt  V.  1 5.  84 


m 


NAMES  OF  THE  CASES. 


Tbbm.  Rep. 

This  Digest 

0 

• 

Fol.       Pa. 

Tttie. 

9 

Pa. 

7HE  KING  V. 

• 

TjJ  T.  B.  177 

C  Conviction  III.  3. 
1  Witness  IV.  il. 

125 
49t( 

Payi$                * 

T 

lUT.R.  57  7,«t 

1 

f  Execution  IV.  2.  - 

226 

|iB.&P.339 

<  Insolvents  9. 

257 

V 

{  Prisoner  III.  10. 

413 

Dean 

6  T.  R.  677,11. 

De  MapneviUe 

5  E.  R.  221 

Hnbeas  Corpus  11^ 

23Q 

Depardo 

IW  P.T.  26 

Admiralty  I.  14. 

10 

Denbigh  (lubab) 

4  E.  R.  333 

Po»r(Setll).VIII.l9. 

384 

P('rib}Bhire,  Justice! 

4  E.  R.  142 

Highways  20,        7 

2+1 

Ptrby<«liire,  Justices 

4  T.  R.  488 

Appeal  2. 

^9 

Persinghaiu  (hihab-) 

7  T.  R.  6*71 

Poor  (Settl).  VIII.ll. 

38.3 

Despard              - 

7  T.  R.  736 

Treasou  3. 

467 

pevon.  Justices ;  s^r,      1 
lijewcoipb  6i  at.  S,  C.   I 

1      ' 

Dickia 

4  T.  R.  282 

Quo  Warranto  1. 9. 

420 

P:dd|ebu|ry,  (Inhab.) 

C  9  E.  R.  398 
(12£.R.a59 

Poor  (Rem.)  1  9. 
Poor  (Rem.)  III.  12. 

363 
364 

Pimpsey             ^            ^ 

2T.R.    96 

C  Conviction  II.  12, 13. 
\  Soldiers  4. 

123 
448 

Ditchiiigbam  (Ivhab.) 

4  T.  R.  769 

PoiT(Seltl.)  I.  10. 
Indictment  II.  6, 

36r 

pob'ion 

7  E.  R.  2ia 

24$ 

Dock  Company  of  Hull 

I  T.  R.  219 

Poor  Rate  1. 45. 

358 

Dodd                 •            - 

9  E.  R.  51  J) 

Gaming  7.            • 

238 

Dodderbili  (Inhab.) 

8  T.  R.  449 

Poor  (Sctil.)  VIII.  13. 

3^3 

Porstone  (lohab.) 

1  E.  R.  296 

Poor  (Settl.)  IV.  7. 

S74f 

Dqwiey 

4  E.  R.  512 

Statutes  II.  59.     - 

459 

DowUng 

5T.  R.  311 

Perjury  8. 

337 

Downes                  >-        7 

1  T.  R.  453 

Costs  VI.  17. 

144 

p0)VQ8 

3  T.  R.  560 

Eicise  3. 

221 

Duff  " 

6  T.  R.  557.W. 

• 

Puna 

•     ..                  * 

J8T.  R.  217,21f 
(               219,«. 

\     Certiorari  II.  8. 
Costs  VIH.  25. 

146 

DiiDning             r 

1  T.  R.  453,n. 

' 

Ptir^ley  (|nhab).     . 

6T.  R.    h 

Poor  Rate  III.  6. 

361 

Dyde    •  • 

7  T.  R.  66x 

Practice  XXIV.  20. 

41Q 

^    £astbourae  (Inbab.) 

4  £.  R.  103 

Poor  (Settl).  VIII.  31. 

385 

East  Shefford  ;  see  ) 
V.  Sht  (ford           1 
Eatingtoa,  (lubab.) 

• 

■ 

4  t:  r.  177 

Poor  (Settl).  IV.  11, 

374 

m 

Eaton                r 

•             < 

C  2  T.  R.  285 
(2T.  R.    89 

(  Certiprari  II.  1,  2, 
1                 IV.  1. 

419 
120 

Eccl^s                -            •  . 

0  T.  R.  628,11. 

r 

|^ci!les|on  (Inhab.) 

JJ  E.  R.  298 

Poor(SettI.)I.  21. 

367 

^ddingloD  (Ifdiab.) 

1  E.  R.  288 
6  T.  R.  540 

Poor  (Settl.)  IV.  6. 

374 

Edgbfiston  (lufaab;) 

Popr  (Settl.)  VII.  u. 

38^ 

|k]gewqrt|i  (Ii»bab). 

f  3  T.  R.  353 
^4T.  R.  218 

C  Poor  (Seltl.)  I.  9. 
I                      II.  10. 

36Y 
370 

•        ■                                                * 

'  CostsVlII.  24, 

14$ 

Edmonton  (Inha)>). 

I  T.  R.    SJ7.li. 

* 

^dafl     •     '  •    . 

I  E.  R.  f  80 

Indictment  III.  %S. 

QU 

Edwards,  £, 

4  T.  R.  440 

Witness  VI.  2.    ' 

498 

Edfrards 

f  7  T.  R.  74? 
15E.R.   3$ 

Apprentice  4, 5. 

40 

H^beiis  Corpus  % 

^^ 

NAMES  OF  IHE  CASES. 


«8^ 


'.?]' 


Tbrh.  Rep. 
VoL       Pa. 


THE  KING  r, 

Edwards  r 

Edyvean 

Eggiiigton 

EggingtQD 
Ellis 
)£ls1ack 

Elthaiii  (Inhab  ) 
Elve:  ^Johab.) 

Ely,  Bisbop  • 

Emden 
Engleiield  (Inhab.) 

Eris^ell  (lohab.) 

Erith  (Inbab.) 
£ssex(Inhab) 
Essex,  Justices 

Essex,  3beriif  of 

Everdon  (Inbab.) 

£v«rtoii  (Inbab.) 

Excise,  Coiufnissionen  of 

Exeter,  Bishop 

Exeter,  Eari 

Eyre 

Farewell 

Farringdon,  (Inbab  ) 

Farringdon,  Gicat  (Inbab.) 

f aversharti,  Fisbei  men 

Ff  arnley,  J. 

Fpitmakcrs,  C*^. 
Ferryfrystppe  (InUab.) 

Field 
Filewood 

FiUongley,  (Inhab.) 

jPinmore 
Flintshire,  Justices 

Flow^^r 
Folkestone 

Forrest 

Fox 

Francis 

txanklin  •        j 

f  rit^ell  (Inbab.) 


1  E.  R.  278 
3  T.  R.  3il 

1  T.  R.  370 

2B.&P.508 
9  E.  R.  212 

2  T.  R.  454,«. 
5  E.  R.  113 
11E.R.  93 

r2T.R.290 

J5T.  R.475 

9  E.  R.  437 

13E.R.317 

3  T,  R.  727 


Visitor  6,  ike, 
C  Mandamus  I.  6.     - 
(Visitors. 

IndtcfnuntlV.  15. 

Poor  (Rfm.)  II. 

{  Eudeixe  VI.  4.    - 

(PnorUlemA  11.3. 


{ 


8  T.  R.  583 

5  T.  R.  633 

7  T.  R.  528,11. 
9E.  R.  161 

1  E.  R.  526 

2  T.  R.  381 
2  E.  R.  462 

6  T.  R,  373 
12E.  R.  416 

1  E.  R.  305,n. 

2  T.  R.  466 

6  T.  R.  679 

8  T.  R.  352 

1  T.  R.  316 

1  B.&  P.  98 
Q  E.  R.  54 
4T.  R.  125 
5  T.  R.  587 

J)  1  T,  R.  692,11. 

^  2  T.  R.  145 

1  T.  R.  458 

2  T.  R.  709 

8  T.  R.  409 

7  T.  R.  20b 

8T.  R.  314 

3  T.  R.  505  ) 
5  T.  R.  240  3 

3  T.  R.    38 

2  T.  R.  148,11. 
2  T.  R.  484 
5  N.  R.  454 
7  T.  R.  197 


{ 


{ 


This  DiQEST. 
Title.  Pj, 


Conriction  IT.  18.  124 

Attarhmenl  111.9,10.55,56 
(  Bankrupt  II.  7.     -  76 

\  V.5.      .  83 

Indictment  I.  39,  40.  245,6 
Corpoialion  IV.  25.       137 

Poor  (Rem.)  IT.  7.  363 

PoorcSetll.)  VIII.  17.  384 

384 
315 
484 
251 
364 
217 
363 

217 

19 

148 

70 

364 
370 
221 
318 
228 
360 

371 
375 
131 
320 
247 
362 
132 
217 

318 
358 


8  E.  R.  437^  Evidence  VI.  7, 

4  T.  R.  591,594-6  County  Stock  1,  2. 


Ci>st>  IX.  '22. 
Bad  IV.  13. 

Poor  (Rem.)  10.    - 
Pool  (SelU.)  II.  6/ 
Exr.ise  1. 
Mandamus  II.  12. 
Gaol&^  Gaoler  1. 
Poor  Rate  II.  10. 

Poor(S€ttl).  III.  2. 

Poor  (Self!).  IV.  19. 
y  Coip<iralion  I.  I. 
I  Mandamus  IV.  9. 
i  Indictment  III.  6. 

(Poor (Relief) 2..    - 
Corporation  I.  i!?. 
Evidence  VI.  5.     - 
Mandamus  II.  i?. 
Poor  Rate  I.  49. 


Costs  VIII.  21,  22.        146 


{ 


s 

Poor  (Seltl.)  VIII.  35.  385 

(Poor  (Rem) II.  1.  363 

(Poor(Seltl.)VIII.43.  3S6 

Costs  VIII.  27.     -  146 

Poor(Renn.  III.  2.  364 

(Bail  VII.  6.       .    .  7^ 

\  Habeas  Corpus  7.  239 

Poor(Settl),  VII.2.      382 

» 

(Justices  of  Peace  I.  6.  291 
(Poor  (Overseers)  1. 9.     354 

New  Trial  25.       -        325 

Poor  (Sclll.)  VIII.  28.  385 


pMP 


NAMES  Of  THE  CASES* 


Tfrm.  Rep. 


This  DiGsrr. 
Ttlie. 


Pit. 


THE  KING  V. 

Fuller 

Full  wood 

Gaborian 

Gamliogay 

Gaskia 

George  the  Martyr,  St.» 

(Inhab.)  - 

George.  St.,  Middlesex, 

(Iiihab.) 
Gerald 
Gibbs 
Gilchrist 
Giles,  St.,  Parish 
Gill 

Gillham 
Gilson 

Ginever 

Glamorgan  (Inkab.) 
Glamorgan  Co,  (lohab.) 

Glamorganshire,  Justices 

Canal  C^. 

Gloucester,  Mayor,  &c. 

Goddard 

Good  cheap 

Good  rick 

Goler 

Grampoundy  Mayor,  &c, 

Grantham 
Green 

Gregory 

Gresham 

Griffith 

Gwenop 

Haigh 

Hales  (Inhab.) 

Halfshire^Inhab.) 

Hall,  S. 

Hallett 

Hammersmilh  (Inhab.) 
Hampre^toii  (Iidiab.) 
Hampton  (Inhab.) 

Harastdll-RicKvaro  (^Inbab.) 

Handy 

Haubiiry  (Iidiab.) 

Ilaberton  (Inhab.) 

I  lard  ham  with  Ncwtou 
(l.hub.) 


} 


IB.&P.  180 

5  T.  R.  376,11. 
1 1  E.  R.  77 

3  T.  R.  513 

8  T.  R.  209 

7  tT  R,  466 

9  E.  R.  127 

6  T.  R.  577fn. 
1  E.  R.  173 

1  E.  R.  180 

2  T.  R,    50,11. 

5  T.  R.  376,H, 

6  T.  R.  Q65 
IW.P.T.  95 

6  T.  R.  733 

6T.  R.  196,«. 
2  E.  R.  356,11. 

5  T.  R.  279 

12E.R.  157 

5  T.  R.  346 

6  T.  R.  578,11. 
6  T.  n.  159 

6  T.  R.  126.JI. 
2  T.  R.    48.11. 


\6T.  R.301 
\7T.R.  699 


Indictment  III.  22.        248 


{ 


3T.  R. 
2T.  R. 
2T.  R. 
4T.  R. 
1  T.  R. 
3T.  R. 
3  T.  R. 
3T.  R. 
5T.  R. 
5  T.  R. 


754 

19,'». 

oo4.fl. 

240.n. 
101 
658 
133 

637 
668 
341 


1  T.  R.  322 

5  T.  R.  376,11. 
8  T.  R.  450,». 

5  T.  R.  205 
5  r.'R.  266 

3  E.  R.  380 

6  T.  R.  286 

2  E.  R.  423 
5  1  T.  R.  139 
(  l3E.R.3n 

J  12E.R.  51 


Corporation  IV.  8. 
Highways  12. 
Mandamus  IV.  8. 

Poor  (Settl.)  VIII.  22.  384 


135 
241 
320 


Poor  Rate  I.  57' 

Sessions  11. 
Indictment  III.  25. 


r 

Indictmcnl  IV.  4. 

Indictment  IV.  12. 
C  Corporation  I.  5. 
(  Quo  Warranto  IV.5,6. 


BriiJges  1 1. 
(Certiorari  II.  11. 
Sessions  10. 
Sessions  19* 
Poor  Rate  III.  2. 


\ 


359 

430 
248 


250 
250 
132 
423 

115 

501 


Poor  (Overseers)  II.      335 


r  Mandamus  11.29-         ^^9 

<  Amendment  in  general  1.  26 

(^  Amendment  1.  12.  27 

Poor  (ScttI).  V.  49.      S79 


Quo  Warranto  II.  13. 

Poor  (Settl.)  V.  41. 

Certiorari  I.  11. 

Poor  (Rem).  I.  2. 

Poor  (Relief)  1. 

Poor(Scttl).  V.  28. 

Riot  7. 
C  Conviction  I.  S.    • 
}  II.  5. 

(^Panal  Action  3.     - 

Poor  (Setll.)  VIII. 

Poor  (Settl.)  V.  12. 

Poor  (Settl.)  HI.  23. 
(  JusiiieH  of  l^eace  1.  7- 
\  Poor  (Settl).  I.  4. 

Stalntes  II.  28.    - 

PoorCSettl).  V.9. 

Poor  (SeUl).  I.  34. 

Poor  (Rem.)  11.8.  - 

Toor  (Settl).  V.  52. 


4eo 

118 

362 

302 
377 
427 

1  -« « 

y:3 

3S3 

3S4 
37^ 

291 
Z66 

456 

S76 

309 
364 

379 


NAMES  OF  THE  CASES. 


m 


Ilardwick  (Infaab.) 

Hardy 

Harper 

Harris 


TIarrison 


cl'C«.    - 


Hart  &  White 

Hartley  -  .. 

Harwood 

Hawes 

Hawkcswood 

Hawkesworth    -  -    ' 

Hawkiiis  -  *. 

— - —  R.  ».     - 

Hawortli  Cbapelwardens 

Heath  (liihab.) 

Hcaton 

Healon-Norris  - 

Heaven 

Helcij,  St.  Stonegate  (Inliab.)  1  E.  11.  531 

,St.  Worcester  (Inhab.)  2  E.  R.  4i7 

HtKcitoiie,  Mayor         -        3T.  R.  311»n, 
Heliinslcy  (Ihhdb.)         -         lOE.R.     44 

Hendon  (Lord  of  the  Manor)  2  T.  R.  484 

3  T.  R.  504 
2  E.  R.  6 
5  T.  R.  376>. 

4  E.  R.  174 


Term.  Rsp. 
Vol.       Pa. 

llE.R.578 
6  T.  R.  52S,fi. 

5  E.  R.  203 
(4,  T.  R.  202 

j  5  T.  R.  376>. 

1^7  T.  R.  238 

6  T.  R.    60 

8  T.  R.  508 

10  E.  R.  94 

2  T.  R.  21,23,11. 

2  E.  R.  177 

4  T.  R.  376>. 
2  T.  R.  6o6,«. 

1  T.  R.  450 

5  T.  R.  376>. 
10E.R.211 
12E.R.5.)6 
5T.  R.JS3 

2  T.  R.  184 

6  T.  R.  6'53 
2  T.  R.  T?'^ 


Hereford&bire  Justices 

lli-r^iiis 

Hill 

Hill  Darley 

Hincklt^y  (Inhab.) 


(Inbab.) 


Uindringhati)  (Inhnb.) 
Hodiictt,  (li»hab.) 

Hogg 

Holbeche 
Hollaad  &  Forster 

Holland 

HolIii>gton  (Inhab.) 

Hulioiid 

Holai,  East  Waver 

Holt 

Holy  Trinity,  Minorics 

(Inhab.) 
Hooe  (Inhab. 


This  Digest. 

Ttile.  Pa. 

Evidence  VI.  1 6.  218 

Corporation  IV.  9.  135 

Indii'tmcnt  1.  5.     -  244 

K  Conviction  II.  5.  -  123 

j  Statutes  II.  10.     -  455 

Affidavit  III.  10.  11.  ]6 

Conviction  II.  11.  123 

.EvideuQeI.21.      •  211 

Quo  Warranto  III.  10.  425 


} 


12E.  R.36I 
4  T.  R.  371 
a  T.  R.  557 

I  T,  R.  96 
X  T.  R,  727 

4  T.  R.  77s 

1  T.  R.  692 

4T.  R.  457,458 

691 

2  E.  R.    70 

3  E.  R.  113 

5  T.  R.  607 
11  E.R.381 

5  T.  R.  436 

3  T.  R.  605 

4  E.  R,  36*2 


Indictment  IV.  1. 
Conviction  IV.  4. 

Office^' OOice  7. 

Mandamus  II  10. 

Poor(Settl.)  III.  21. 

Certiorari  I.  8.. 

Poor(Scttl.)n.  ?. 

Corpomtion  IV.  12-1 4. 

Poor  (Settl.)  11.  39. 

Poor  Rate  II.  14. 

Quo  Warranto  II.  9. 

Poor  (Seltl.)  Vlll.39. 
(  Copyhold  IV.  1 . 
\  Mandamus  11.  23. 

Poor  (Rem.)  III.  3. 

S«.'ssions  14. 

C  Atncndment  II.  16. 

(  Gaining  5. 
Poor  (Seltl.)  I.  7.       ' 
Poor  (Settl.)  I.  26. 
Poor(Setll.)I.41. 

{Bastards  ], 
Marri'.ige  1, 
J  Poor  Rate  I.  5. 
(Statutes  I.  1. 
i  Mandamus  II.  27. 
(Poor  Rate  II.  13. 

Justices  of  Peace  I.  2. 

AmcndmcntlV.  1,  2. 

Informntion  7* 

Inspection,  &c.  8. 

Corporati«'n  IV.  11. 

Poor(Stttl.)  Vin.9. 

Iudictn!entni.l6*.\'c,  2 

Poor  (Rem.)  10. 
f  Evidence  X.  1. 
<  Libel  II.  I,  9.       - 
(  New  Trial  26.   - 


250 
125 


32() 

317 
372 
118 
370 

135 

369 
3()0 
420 
385 
128 

319 

64 

430 

28 
238 
36'6" 
372 
370 

96 
322 
356' 
451 
319 
30(1 
290 

28 
255 
260 
135 
SS3 
47,8 
3()3 
220 
305 
325 


Poor  (Settl).  1.42.    36s 
Poor  (Selt!.)VlII.  30.*  SSi 


599 


NAHES  OF  THE  CASES; 


klopkins 

HorsUy 

■  (Inhab.) 

Hort<tn,  Sir  W. 

Horwick  (Inhab.) 

Houghton  ie  Spring  (Inhab 

Hovte 

Hubbard 

Hube  •  » 

Hulcolt  (Inhab.) 

Hull  Dock  Company     - 

Uurdis 

Hymen 

Jackson  » 

Jane 
Jarvifl 
Jefferies 
Jeffries 
Jenkinson 
Ihiiinster  (Inhab.) 
Incledon 

Irigworth  (Inbab.) 
John,  St.,Ni>rwich,  Church 
iivardens 


Johnson 


Term.  Rei*. 
Vol.       Pa. 

7  E,  R.  579 

5  T.  R.  362 

8  £.  R.  405 
1  T.  R.  .374 
IOE.R.489 

.)  1  E.  R.  247 

6  T.  R.  430 
IDE.  R.  408 

5  T.  R.  542 

6  T.  Ri  583 
1  T.  R.  219 

3  T.  R.  497 

7  T.  R.  536 
C  1  T.  R.  653 
(6T.  R.  145 

5  T.  R.  376,11. 
1  E.  R.  643.«. 

4  T.  R.  767 
1  T.  R.  241 
1  T.  R.  82 
I  £.  R.  83 
13E.R.  164 

8  T.  R.  359 

ISE.  R.  182 


This  DtOBSt. 
Tttk 

C.  Bastards  15.         ^ 
I  Habeas  Corpus  12/ 

Attachment  IV.  I. 

Poor(Setti.)lV.  16. 

Mandamus  I.  17- 

Poor  (Seltl.)  V.  23. 

Poor  (Settl.)  IV.  5. 

Corporation  II.  6,7|8- 

Insolvents  33. 
C  Cerliorari  I.  3. 
(Conviction  V.  4. 


96 
240 

66 
374 
316 

377 
373 
133 

259 
118 
125 


Justices  of  Peace  1^1.  3.  292 


Jolifie 


Hon.  R. 


Jones  « 

Jot  ham 

Ipswich  (Bailiffs) 
Ireland 

Islington  (Inhab.) 
Judd 

Jukes  '% 

Ive«,  St. 

Kea  (Inhab.)     - 

Kcer 

Kemp 

Kentiworth  (Inhab.) 

Kcuuett  (East)  ^lubab.) 


16  E.R.5S3 

^7E.  R.   65 
7  E.  R.    65 

C4T.  R.  285 

)  1  E.  R.  154,ji. 
(2T.  R.    90 

{2  T.  R.  1 
6T.  R.  28 
8  E.  R.  451 
31 
3  T.  R.  575 
7  E.  R.  84 
3T.  R.  512 

1  E.  R.  ii83 

2  T.  R.  255 

r  8  T.  R.  536 

\  542 

(  625 

2  T.  R.  528.11. 

11  E.  R.132 

5T.  R.  159 

1  E.  R.    46,n. 

2  T.  R.  498 
IT.  R.  102,»» 


Poor  Rate  1. 45. 
Poor  Rate  I.  52. 
Information  8. 
Justices  of  Peace  L  I  • 
Certiorari  II.  14. 

Conviction  III.  6. 
Convictiim  VII.  2. 
Conviction  IV.  2. 
Certiorari  III.  1.  • 
Poor  (Settl.)  VI.  6- 
Indictment  V.  4. 
Poor  (Settl.)  III.  35. 

Poor  Rate  1. 15.    - 


358 

359 
255 
290 
119 

125 
126 
125 
120 
382 
251 
373 

356 


1  T.  R.  365, 366 

367, 582,«. 
7  t*.  R.  736,i«. 


C  Pleading  VII.  34. 
^  Pracrice  XV.  6.    - 

Libel  11.  6. 

Evidence  I.  18*^  - 
C  Affidavit  VI.  4.  - 
( Information  2.- 

Information  10.    « 

Poor  Italc  1. 37. 

Attachment  I.  7-    - 

Insolvents  1 1. 

PoorRatel.  14. 

Practice  XXIV.  32. 

JVlandamus  II.  15. 

Insolvents  5. 

Attachment  HI.  5. 

Poor  (Settl.)  VII.  13. 

Bail  VII.  3. 

.Conviction  II.  !» 2. 

Certiorari  I  7. 


349 
402 
305 
211 
18 
'254 
255 

357 
53 

257 
356 
410 
318 

257 
55 

3S3 
73 

1^3 

IIS 


Amendment  iuGeneral  5.26 

Witness  III.  5.      -  497 

Jurisdiction  19.     -  289 

Quo  Warranto  HI.  9-  *22 

Poor  (Rem.)  UI.  15.  305 


KAMES  OF  THE.  CASESl 


§99 


\ 


THE  KING  V. 

Kent  (Justices) 

• (Inbab.) 

K«ttleworth 

Kevnsham,  (Inhab.) 

Kiilcrby  (Inhab.) 

King 

King's  Pyon  (Inhab.) 

Kingston 

KingSATinford  (Inhab.)   - 
Kiriford  (Inhab.) 
Knight  -  • 

Knighton  (Inhab.) 
Knill   , 
Kyiiaston 
Laiuiion,  (Inhab.) 
Lauibe 

Lancster  (Inhab.) 
Land-tax  Commissioners  of, 

St.  Martin's,  Westin. 
Lahgbour 

Lara      -  -  - 

Ledbury  (Inbab.) 
Leeds,  Justices 
Leeds  and  Liverpool  Canal ) 

Coiiipauy       -  -     5 

Leicester,  Justices 
Leigh 

(Inhab.) 

Leighton  (Iiihab.)       *    - 

Lewis 

Lilhugtbn  (Inhab.) 

Lincoln,  Bishop 

Linkfield-street  in  Reygate, ) 
(luhab.)  -     i 

Li^toa 

Liverpool 
Liverpool,  Mayor 
Llanbedergoch  (Inhab.) 
Llandilo  District,  ) 

Commissioners  of       -     ) 
Lbngamniarch  (Inhab.) 

Uanwinio  (Inhab.) 

Llovd 
Locke  It 
London,  Rp. 
London  Dork  Commisars. 
■    '  Court  of  Requests 


Term.  Rbp. 
Vol        Pa. 

1 1  E.  R.  229 
13E,R.220 
5  T.  R.  33 
5  E.  R.  309 
10E.R.29i 
2  T.  R.  234 
4  E.  R.  351 

8E.  R.  41 


4T.R. 

2  E.  R. 
4T.  R. 
2  T.R. 
12E.R. 
1  E.  R. 
8  T.  R. 
5T.R. 
6  T.  R. 

IT.  R. 


219 

419 

43 

5C 
117 
379 

76 
19^>' 

146 


This  Digest. 

Title.  Pa. 

Coroners  2.             -  131 
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Costs  IX.  11.            -  147 

Poor  (Settl.)  L  12.    -  ^Gj 

Witness  IV.  7.          -  498 

Certiorari  1. 9-          -  118 

Poor(Setil.)V.58.  .  380 

rCoslsIX.43.         •   -  149 

^Indictment I II.  37.  249 

( Statutes  1.  29.          -  452 

Poor  (Seltl.)  V.  20.  -  377 

Witness  IV.  2.          -  498 

Plcaciing  X.  7.          -  351 

Poor  (Settl.)  VIII.  18.  384 

Appeal  10.               -  40 

Mandamus  L  18.      -  3)6 

Poor  (Settl.)  L  20.  367 

Sututcs  II.  22.        -  456 


2  T.  R.  528»«. 

6  T.  K.  o65 

7  T.  R.  558 

4  T.  R.  583 

5  E.  R.  325 

1  E.  R.  686 

3  T.  R.  746 
7  E.  R.  539 

4  T.  R.  732 
2T.  R.  617 

1  E.  R.  438 

2  T.R.3 1 2,338,11. 

2  T.  R.  514,n. 

5  T.  R.  338 

3T.  R.  118 

3  E.  R.    86 
7  T.  R.  105 

2  T.  R.  232 

2  T.  R.  628 

4  T.  R.  473 

5  T.  R.  376,11. 

6  T.  R.  5^7, n. 
1  T.  R.  331 

12E.R.  477 
f  E.  R.  292 


CLaiid-Tax  Act  1.      -  300 

(  Mandamus  1. 1.        -  316 

ludictment  II.  4.      -  246 
J  u&tices  of  Peace  III.  1 2. 292 

Appeal  3.                 -  S9 

Poor  Rate  II.  6.      -  360 

M'.indamus  I.  20.     -  3i6 
Poor  (Overseers)  L  15.  355 

Poor  (Settl.)  V.59.  380 

Poor(SeIll.)I.  15.  f-  367 

Attachment  1. 4.       -  53 

Poor  (Settl.)  lU.  8.  -  371 

Of  andamus  I.  7*       *  315 

{ VisUor  4.                  -  484 


(  Conviction  VL  I.      .  125 

j  Gaming  1.                -  237 

Poor  (Settl.)  VI.  9-  •  382 

Highways  13.            -  241 

Poor  (Settl.)  V in.  20.  3S4 

C  Highways  9.             -  241 

I  Mandamus  II.  26.    *  319 

Poor  (Settl.)  VIL  4.  382 

rPoor(ReHi.)II.2.     -  363 

^  Poor  (Settl.)  VllL  41.  3$6 

(Sessions  2.                -  429 


MandarausII.il.    -    318 
Docks  6.  -    196 

lufcrior  Court  24.     .    253 


4  O 
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NAMES   OP  THE  CASES. 


THE  KING  r^ 


London,  Mayor,  &c^     - 


-,  Sheriff 


Londonlhoqie  (Inhab.)  . 

LoogBurfiby  (Inhub.)     r 

Lon^-Whattoo  (Inhab.)  - 
Look  lip 

Lo;>en  (Inhab.) 

Loveden  r  r 

Lovet 

Lttbbeuham  (Inhab.)      r 

Lucas  •  « 

Luck  up 

Luff 

Lulie 

Little  Lamky  (Inhab.)  - 

Luther 

Lynn  m 

Lyth  (Inhab.)    •  * 

Macclesfield  (Inhab.)     - 

MticiioniiUI,  Sir  A. 

Macleod 

Maddern,  Churchward,  &c. 

Maidstone  (Inhab.) 

M«tjor  -  r 

M'Clure  v.  M'Keard     - 

WDnnald^  Sir  A, 

M.'Keron  *  • 

M'Circgor  j-  * 

^lalmesbury      ^ 

Mauiieville 


TBRKr  RbP. 

Vol.         Pa, 

1  T,  R.  45^3 

2  T.  R.  1 77 
2T.  H.  18^11. 
4T.  R.  21 
8  T.  R.  209,11. 
2E.  B.  241 

IW.P.T.IU 

489 

9E.  R.  3i6 

6  T.  R.  377 

7  E.  R.  45 

5  T.  R  477 

1  T.  R.  2  iO,n. 

2  T.  R.  577 

8T.  R.  6l5 
7  t.  U.  152 

4T.  R,  251 

IDE  R. 235 

7  T.  R.  56\,n. 
5  T.  R.  376,11. 

8  E.  R.  193 
6T.  R.  137 

1  T.  R.   2 

2  T.  R.  733 
5  T.  R.  327 
3T.  R.  76   • 
12E.  R.524 

2  E.  R.  202 

1  T.  R.  625 
12E.R.550 

4  T.  R.  750 

2VV.P.T.197 
i2E.R.324 

5  T.  R.  3 1 6,11. 

3  B.  cSf  1*.  1 06' 

2  T.R.  525,557, 
5  E.  R.  221 


Tliis  Digest. 
Title.  /*#,' 

Mandamus  II.  20.    -    319 
MandanigslL  18.     r    318 

Poor  Rate  II.  3,       -    359 

Atlachmeiit  1. 6.  r  53 

Attachment  1. 13.  -  53 

L  36.  -  55 

Attachment  I.  21.  r  54 

P«'or  (Selll.)  VilL  37-  385 

220 

36s 
S77 

479 
]14 
374 
254 
237 
96 
370 

372 
127 


(  Rvirienct;  L\.  10. 
(Por(Setil.)I.24.     - 

Poor(SeUl.)V.  t?7.   - 

Varianre  II.  3. 
CBoful  IV.  1. 
(Poor(Seltl.)IV.  9.  - 

Iiiferior  Court  36.     - 

Game  Laws  13. 
C  Bastardi  3. 
<  Poor  (Settl.)  11.  3. 

(  111.28. 

Copjhpld  I.  4. 


Bastardy  5. 
Witness  IV.  6. 


r      96 

r     498 


Indictment  I.  1.  •243 
Poor  (Sen!.)  V.  26.  -  577 
Poor(v^cttL)V.  31.  -  37s 
Po<ir  Ratel,  41.  -  338 
Practice  XX IV,  20.  410 
Poor  Rale  HI.  5.  -  C6l 
Poor  (Settl.)  V.  6'2.  -  381 
Weights  &  Measures  1.  49i 


Venue  II.  27. 
Sessions  4. 


-     484 
r    429 


J  T.  R.  77s 
8  E.  R.  332 


Margam  (Inhaf^,)  ^ 

fiATgaret,  St.  Leicester  ({nh.) 

Marlow,  Great  (Inhab.)         2  E  R.  244 

Margram  (Inhab,)         ^ 

Marks  ^ 

Marsaek  ••  r 


5  T.  R.  J53 
3  E.  R,  157 
fiT.  R.771 


Marshall 

MHttham  (Inh^b.) 
Matley  (Inbab.) 


2  T.  R.     a 

1  E.  R.  239 
5E.R.   46 


Indictment  III. '30.  -  248 

Habeas  Corpus  II.  -  240 

i  Poor  (Settl.)  III.  12.  373 

(  Sessions  5.                 -  429 

Poor  (Settl.)  III.  10.  371 

C  Justices  of  Peace  I.  8.  291 

I  Poor  (Overseers)  1. 5.  35^ 

Ponr(Selll.)I.19.     .  367 

(Bail  VII.  4.               -  73 

(  Siatule^  II.  54.         -  459 

Vaiiance  III.  8.         -  480 

^Corporation  I.  6.     *  15Z 

<                      V.  4.    .  137 

(.Mandamus  1. 13.      -  3l6 

Poor  (Settl.)  V.  25.  -  377 

poor  (Rem.)  1. 1.     -  36t 
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Term.Bep. 
Foi.        Pa. 

4  T.  R.  257 
13  E.  R.  55 

llff 


|6T.  R. 

1  7  T.  R.  735 
(JT.  R.  615 
8  T.  R.  236,240 


THE  KlKG  >. 

Marton  (Ii\}iab.) 

Martyr 

Mary,   St.    Cardigan, 

<Inhab.) 
•Mary-on-ibf-Hill,    St. 
Chester  (luhab.) 

Mary,  St.     Jjinibeth,  ( 

(Inhab.)         -  *     1 

Mary  la  Bonne  St.  (Inhab.)     13  E.  R.  51 

Mary  the  Less, St., Durham, )  .  r^^  «,    ... 

(Inhab.)         .  .     J4T.R.477 

Mary,  St.  (Majjdalen)         K  p    n       „ 
Bermondsey  Parish  j;  J*  «*•  «•      7 

»•-     -    ■  {!I;ll:t;; 

Mast 

Mathon  (Inhab.) 

Matthew,  St.  Ipswich, 

(Inhab.) 
Matthews 
Maltingley  (luhab.) 

Mawbey,  Bart. 

May 

Mem 


6T.  R.  154 
7  T.  R.  362 

I  3  T.  R.  449 

5  T.  R.  162 
2T.  R.    J2 

6T.R.  619 


Melkridge  (Inhab.) 
Mellor  (luhab.) 
Mersbam  (luhab.) 
Methenngham  (Inhab.) 
Michael's,  St.  Coventry, 

(Inhab.) 
Michael,  St.    Tliom, 

Norwich  (Inhab.) 
Micklefield  (Inhab.)       - 
Middlesex  (Inhab.) 


r  5  T.  R. 
<  3  T.  R. 
14T.  R. 


Middlesex,  Sheriff 


Middlezoy  (Inhab.) 

Miidenhall  (Inhab.) 

Miles 

Miller 


1  T.  R.  237,». 

5  T.  R.  376>. 

596 
480 

1  T.  R.  59s 

2  E.  R.  189 
7  E.  R.  167 

6  T.  R.  566 

I  5  T.  R.  528 

1 6  T.  R.  536 

4  T.  R.  1 2,«. 
6T.  R.  196,11. 
riW.P.T.  56 

3  T.  R.  133 

4TVR.  493 

7  T.  R.  439,527 
-<8T.  R.  29,258, 

464 
1  H.  B.  543 

3  E.  R.  604 

4  E.  R.  604 
.8  E,  R.  525 

2T.  R.  41 

12E.R.482 

7  T.  R.  3(>7 

6  T.  R.  263 

4  G  2 
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Tttk.  Pa* 

Poor(Settl.)V.32.  -  378 
Justices  of  Peace  III.  J  4.293 

Poor  (Settl.)  II.  12*  -^371 

Practice  XXIV.  28,  410 

(Poor  (Rem.)  III.  10.  365 

<  Poor  (Settl.)  V.  47.  -  379 

(                       Vni.se.  385 

Poor  (Rem.)  III.  21.  366 

Poor  Rate  I.  47.      -  358 

Witness  IV.  9.         -  49a 

Poor  (Rem.)  1. 4.      -  362 

Inrlfctment  II.  l.      .  246 

Indictment  III.  27.  -  248 

Poor  Rate  L  54.       -  359 

Poor  (Settl.)  III.  16.  372 

Poor  (Settl.)  V.  19.  .  377 

Indictment  III.  13.  -  247 

Poor  (Seltl.)  IV.  13.  375 

f  Certificate  1,2.         -  118 

I  Nrw  Trial  23.          -  525 

Vctriauce  II.  2.          -  479 

Quo  Warranto  III.  2.  42 1 

Manor  6.                  -  321 

Poor  (Settl,)  VIII.  32.  385 

Poor  (Settl.)  VIII.  15.  384 

Poor  (ScUl.)  7.          -  382 

Evidence  VII.  6.      -  218 

Poor  (Settl.)  III.  37.  373 

Poor  (Settl.)  VII.  9.  385 


Sheriff  IV,  7*  -    437 

{  AttachmtMU  I.  1,  9,  K^  . 

(          18,22,24*  ^^^»^ 

Practice  III.  13.  -    391 

Affidavit  III.  14.  -       17 
) 
?  Attachment  1.9. 


<.  ^ 


53 


{ 


Bail  1.15. 
Sheriff  IV.  5. 
Practice  III.  33. 
Evidence  IV,  1. 
Sfsyofis  6. 

Poor  (Settl.)  V.  53.  - 
Costs  IX.  35. 
Corporation  II.  5, 9* 


65 
437 
391? 
213 

429 

149 
133 
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THE  KING  ». 

Minwonh  (Inhab.) 
Mirfieid  (dihab.) 
Mitcbani  (lahab.) 

Mitchell 

Mitford 


Trrm.  Rep. 
yd.      Pa. 

2  E.  R.  198 
IOE.R.919 
ieE.R.351 

{5T.  R.  701 
10E.R.511 
5  T.  R.  627,«. 


Monk ;  see  R.  r.  Amery  S.  P. 
Moor  Critchel  (Inhab.)        i 


Moors  •  ^ 

Morgan 

* 
Morris  *  * 

Mortlock  - 

Moselev  - 

Ml 

Munday 
Mundeu 
Munton 
Mursley 
Myddleton 

Myers 

Kance 
Meafe 
Neild  &  at.       - 

Netberseal  (Inbab.)  ' 

'  Newbury  (Inhab.) 

Newcastle-iipon-Tyne, 
Cooper's  Company- 

Newcastle-upon-Tyne, 

(Mayor,  &c.  of), 
Newcouib  &  al. 

Newell 

New  Forest  (Infaab.) 
Newington  (Inbab.) 
Newling 

New  Malton  (Inhab,) 

Newman 

New  Radnor,  Corp. 
Newton  Toncy  (Inhab.) 
Nicholas,  St.  Gk>uc.  (inhab.)  1  T.  R.  723,fi. 
Nicholas,  St.    Nottingham,  )  «  t  u   na^ 
(Inhab.)         .  -     J2  1.R.  726 

Nicholas,  St.    Norwich,      ) 
Cbiurctmardeiii         *    j 


2E.  R.   66 

222 

6  £.  R.  419 

C  1  T.  R.  775 

(llE.R.457 
O  T.  R.  550 

-?3E.  R.  213 

i4E.  R.  17 
(  3  T.  R.  300 
(  6  E.  R.  397 

5  £•  R.  224,ii. 
1  E.  R.  584 
1  Stra.    190 

6  E.  R.  590 
1  T.  R.  694 
6  T.  R.  739 

(  1  T.  R.  265 
1 6  T.  R.  237 

3T.  R.  312,«. 

8  T.  R.  241 

6  E.  R.  417 

« 

4  T.  R.  258 
4  T.  R.  475 

7  T.  R.  543, 548 


This  Digest. 

Title.  Ptf. 

Poor  (Sett!.)  VIIl.  8.  385 

Poor  Rate  I.  33.       -  357 

Poor  (Settl.)  V.  6.    -  376 

Appeal  5.                  -  39 

Statutes  1.  25.          -  453 


C  Justices  of  Peace  HI.8.  292 

^  Poor  (Rem.)  If.  6.    -  ^% 

t                     III.  19.  365 

nndiclnieDtIII.36.  -  249 

\                   IV.  7.     -  250 

Poor  (Settl.)  IIL  12.  371 

Affidavit  III.  18.       -  17 

Poor  (Ovf-rsecrs)  T.  18. 355 

(  Corporation  III.  6.   -  133 

\  Qno  Warranto  III.  1 1.  422 

Corporation  III.  7-   -  133 

Quo  Warranto  II.  7-  420 

Poor  (Settl.)  III.  22.  372 

Bastards  i 2,  Id.       -  19 

Poor  Rate  I.  51.       -  359 

Poor  (Relief )  8.        -  362 

Indictment  III.  32.  -  249 

Poor  (Settl.)  V.  33.  -  378 

Indictment  III.  9.     -  247 

Arrest  IV.  1.             -  42 

County  Rate  4.        -  159 


{ 


>  1  E.  R.  114 
4  T;  R.  368 

4  T.R.  266 

5  T.  R.  478 

1  T.  R.  354 
3  T.  R.  310 

i  2  T.  R.  522,547, 
(  55l,n. 

5  T.  R.  Z^6,n. 

2  T.  R.  522,«. 
2  T.  R.  453 


Statutes  II.  23.         -  45$ 

Conviction  II.  18.     -  124 

C  Executor  V.  4.         -  230 

(  Poor  (Settl.)  VIIL  44.  ^%^ 

\  Appeal  10.                -  40 

it  Poor  Rate  III.  13.  36l 

C Corporation    I.    8.)  .^^ 

II.  13. ) 

Mandamus  II.  30.    -  J19 

Mandamus  II.  13.    -  320 


\ 


Poor  (Rate)  II.  U.  -    3ft) 

{Mandamus  1. 17.  -  3 16 
Poor  (Overseers)  1. 14.  354 
Poor  (Settl.;  V.  64.  381 
Poor  (Settl.)  III.  1,  371 
•  Quo  Warranto  1. 6.  -    420 


6  £.  &.  182 


Poor(Setl1.)  V.5.  -    376 

PoorRateI.7.  -.356 

Poor  (Scttl.)  1. 6.  -    366 

Poor  Rate  1. 15.  -    35$ 
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THE  KING  r. 

NicholU  * 

Norfolk  (tnhab.) 
North-Cray  (Inbab.) 
North  Nibley  (Inhab.)   - 
Norton  j  uxta  Kempsey  (Inh.)- 
Norwich  (lofaab.) 
Nottingham 

Nunebam  Courtney  (Inhab.) 
Oakley  (inhab.) 
Odihaiu  (Inhab.) 

Offchurch  (Inhab.) 

Osburne 

Osmer  v. ;  see  Yoang  v.  R. 

S.C. 
Osmer 
Over  (Inhab.)     • 
Outram,  South 


Term.  Rep. 

Vol.        Pa. 


This  Digest. 
Title. 


Pa. 


ST.  R. 
6T.  R. 
52T.  R. 
5T.  R. 
9E.  R. 
6T.  R. 
4E.  R. 
1  £.  R. 
lOE.R. 
2T.  R. 


3SI,n« 

I96,n, 

21 
206 
196,n. 
208 

373 
491 
622 


3  T.  R.  114 

4  E.  R.  327 


} 


Poor  (Settl.)  V.  22. 
Poor  (Seltl.)  V.  65. 

C03l8  VUI.  28. 
Evidence  VI.  6. 

Poor  (Settl.)  IV.  15. 
Poor  (Seal.)  V,  5. 
Poor  (Settl.)  II.  4. 
IV.  4. 
Cor)>oration  II.  2. 
Quo  Warranto  15. 


Oxford,  Bishop 


Oxleworih 
Pack 

Page 

Palmer 


,City 


{' 


5  E.  R. 
1  E.  R. 
1  T.  R. 
£.  R. 


{ 


Papworth  (Inhab.) 
Parrot 
Pasmore 
Patchett 
Pateman 
Paterson 

Paul,  St.  Bedford.  (Inhab.)    6  T.  R. 
Deptford,  (Inhab.)  13  £.  R. 


2T.  R. 
3  £.  R. 
6T.R. 
4T.  R. 
2E.  R. 
8  £•  R. 
2  E.  R. 
5  T.  R. 
3T.  R. 
5  E.  R. 
2T.  R. 
6T.R. 


Payne 

Paytoo 

Ptacock 

Pearse 

Pembrokeshire,  Justices 

Peoderryn  (Inhab.) 

Penryn  (Inhab) 
Perring 

Perry  -  • 

Peter,  St  Derby  (Inhab.) 
■  Norwich 


5T.  R. 
7T.  R. 
4T.  R. 
9E.  R. 
2  E.  R. 


304 

599 
153 

345 

600 

551,  556,11 

568,fi. 

374 

543 

411 

416 

413 

593 

199 

339 

777 

578,11. 

452 

320 

376,n. 

153 

684 

358 

213 


Indictment  III.  35.  - 
Poor(SeltI.)V.  21.  - 
Poor  (Rem.)  III.  11. 
Mandamus  II.  14.    - 
Simony  3. 


377 
381 

146 

217 
374 
S76 
370 
373 
132 
421 


249 

377 
365 
318 
447 


2  T,  R.  260,513  [ 


{ 


4  T.  R. 
3B.&P. 
6T.R. 
5T.  R. 


1  T.  R. 
8  T.  R. 


12,«. 
151 
573 
453 
478 
218 

477 


1 


{ 


Poor  (Rem.)  1. 8.     -  36s 

Statutes  II.  27.         -  456 

Poor  Rate  II.  5.       -  359 

Sheriff  HI.  6.           -  436 
Poor  (Overseers)  1. 17,  355 

Highways  21.           -  242 

Poor  Rate  1. 26.'  .    -  3  J7 

Corporation  HI.  5.   -  133 

Statutes  II.  31.         «  456 
Corporation  IV.  19-21. 136 

Poor  (Settl.)  I.  31.   -  368 

Poor  (Settl.)  Vlll.  26.  384 

Excommum'cation  1  •  223 

Quo  Warranto  1. 10.  420 

Conviction  II.  4.       -  1 23 

Appeal  8.                  -  40 

Certiorari  II.  6.        -  119 

Highways  2.              •  240 

Attachmentl.il.    -  53 

Outlawry  8.             •  328 

Jury  4.                     -  290 

Procedendo  1.          «  41  g 

Poor(Settl.)  111.29.  -373 

Poor  (Settl.)  V.  56.  -  380 

Sessions  7.                .  429 


Peter's,  St.    Thelford,         K  rp  p   ^^ .  ,^     ,  „  ^ 

Churchwardens       '  .  ^  }  5  T.  R.  364  Mandamus  II.  9.      r    J317 

Petrox,  St,  Dartmouth,    '  )  -  m  u 

(Inhab.)        -  .     K^-*- 

Philip,  St  Birmingham,     1  ^  t  o 

(Inhab.)         .  .     5  2  *•  *• 


196 

624 


Poor  (Setil.^  1. 25.    -    368 
Poor(Seltl.)  V.  51.  .    379 
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Tebm.  Rep. 

This  Digest. 

I  KING  V. 

Voi.       Pa. 

Tttk. 

Pa. 

Phillips 

6  £.  R.  464 

f  Indictment  I.  li« 
1                    III.  4.    • 

244 
247 

Physicians,    President  and 
College  of 

'  1  7  T.  R.  282 

FhTsician  2* 

338 

PickeriU 

4  T.  R.  809 

Insolvents  8* 

257 

Picton 

2  E.  R.  195 

(Conviction  I.  I0# 
\                    VII.  4.   - 

123 
126 

Piddletrenthide  (tnhab.) 

3  T.  R.  772 

Poor(Settl.)VIII.4. 

383 

Pike                   -      .•    . 

3T.  R.  311 

Qno  Warranto  I.  8.  - 

420 

Pinkerton 

2  E.  R.  357 

Affidavit  IV.  4. 

17 

Pixley 

13  E.  R.  91 

Statutes  II.  52. 

458 

Pooley 

3B.&P.311 

Post  Office  2, 3. 

386 

Polts,  Softly,  &  Wood ; 

] 

8fe  R.  r.  Deiupscy  S.  P. 

Powell 

4  T.  R.  572 

Taxes  19. 

.  461 

(«ab.  Powell      - 

8  T.  R.  639 

Corporation  IT.  3. 

132 

Prattcn 

6  T.  R.  559 

Conviction  VII.  5.    - 

126 

Prestou  (Inhab.) 

13E.R.313 

Poor  (Relief )  7- 

362 

r6  T.  R.  i47 
1 6  E.  R.  323 

C  Bastards  9. 

.96 

Price 

<  Indictment  IV.  6. 
(Perjury  16. 

250 
337 

Pi  IHf  aiix            * 

3T.  R.  3ll,7t« 

Quo  Warranto  I.  8.  • 

420 

Priest 

6  T.  R.  538 

Conviction  II.  16,  17* 

124 

Prosser 

(  1  1\  R.  533,n. 
(4T.  R.    17 

Witness  IV.  1. 

497 

Pruet 

5  T.  R.  376,n. 

Piicklechurch  (Inhab.)  - 

5  B.  R.  382 

Poor  (Settl.)  V.  10. 

376 

Rag&dale 

5  T.  R.  376>. 

r5T.  R.  240 

Poor(Scttl.)VII.3. 

382 

Rainham  (Inhab.) 

|lE.  R.  531 

(  Apprentice  8.     . 
tPoor(Sctll.)I.4].   - 

40 

369 

Rand 

1  T.  R.  364,11. 

Ravenstone  (luhab.) 

5  T.  R.  373 

C  Bastards  8. 
(  Evidence  1. 7- 

96 
210 

Reading 

l£.  R.    18 

IndictBient  III.  25.  - 

248          ' 

Reason 

6  T.  R.  375   . 

Justices  of  Peace  1.  4. 

290 

Redfeame 

4  T.  R.  ^7^ 

Statutes  11.  50. 

458 

Rennett 

2T.R.  197 

Mandamus  II.  22.    - 

319 

Remnant 

5  T.  R.  169 

Felony  I.  3. 

230 

Reynell  (Clerk) 

6  E.  R.  315 

New  Trial  27. 

325 

1 

ReynoMs 

6  T.  R.  497 

Habeas  Corpus  1.     - 

9:^9 

RhodiiS 

4  T.  R.  220 

Conviction  II.  8. 

123 

Rice  ' 

3  £.  R.  581 

Indictment  I.  10. 

244 

Richards  &  a1. 

8  T.  R.  639 

Indictment  I.  6. 

.  244 

Richardson 

9  E.  R.  469 

Pleading  IV.  9. 

345 

Richmond,  Duke 

6  T.  R.  560 

Quo  Warranto  III.  16. 

422 

Rickinghall  Inferior  (Inhab 

>.)  7  E.  R.  373 

Poor  (Settl.)  V.  16.  - 

376 

Ring 

8  T.  R.  583 

Attachment  III.  13. 

56 

Ripon  (Inhab.) 

9  E.  R.  295 

Poor  (Settl.)  I.  22.    - 

S70 

Roach  (Inhab.) 

6  T.  R.  247 

Poor(Seltl.)I!.8.    - 

370          1 

Robins 

6  T.  R.  578,«. 

Robinson 

(  6  T.  R.  642 
(  1  E.  R.  184,n. 

Affidavit  III.  9, 10,  - 

16 

Rochester.  Bishop 

12E.R.353 

Poor  Rate  I.  28. 

579 

Rogers 

10E.R.569 

Statutes  II.  58.     « 

S59 

Rgnton-Abbey  (Inhab), 

2  T.  R.  207 

SessioQS  3^ 

ui 
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Rudaelf-y  (Tnliab.) 

8  T.  R.  620 

Poor  (Rem).  III.  13. 

365 

RushaiJ  (liihab.) 

7  E.  R.  471 

Poor(Settl).V.  61. 

381 

Russell 

5  +  T.  R.  534,11. 
(  6  E.  R.  427 

Street 

460 

Rnshulme 

loE.  R.325 

Poor(Setll.)V.37. 

378 

Rutherford 

6  T.  R.  577, n. 

Rytoii  (Iiihab.) 

5  T.  R.  259 

P(ior(Scltl).  III.4. 

371 

Salnsbury 

4T.  R.  451 

C  Indictment  I.  12. 
(Jurisdiction  14. 

244 
289 

Salomons 

1  T.  R.  249 

Conviction  IV.  3. 

4^ 

125 

Salop  (Inliab.) 

13E.R.   95 

S<^vsioiis  8. 

429 

Salter's  Load  Sluice  Navig. 

4  T.  R.  730 

Poor  Rate  I.  40. 

358 

Saltrein 

1  T.  R.  724,n. 

Samboro  (Inhrib.) 

3  T.  R.  6(>9 

Poor  (SetM).  III.  13. 

372 

Samson 

11  E.  R.231 

Inscilvenh  16. 

25S 

Saiidford  Clubab.) 

1  T.  R.  281 

Poor(Swtl).I.  29,.i5. 368.0 

Sargent  J.           -            - 

6  T.  R.  46'6 

Corporation  IV.  15. 

135 

Saunders 

3  E.  R.  1 10 

Quo  Warranto  II.  16. 

421 

Sayer 

5  T.  R.  376,11. 

Sayers 

6T.R.  571,11. 

Scamnioden  (Inhab.) 

3  T.  R.  474 

Poor  (Setll.^  IV.  23. 

375 

Scarborougb.  Corporation 

2  T.  R.  732,«. 

Mcmdanius  1. 5.    - 

315 

Scott 

3  T.  R.  602 

C  Covenant  VI.  n. 
I  Poor  Ri^te  I.  56. 

156 
359 

Seal 

8  E.  R.  56s 

Conviction  II.  14. 

124 

Seamer  (Inhab.) 

6  T.  R.  554 

Poor  (beltl.)  VIII.  45 

386 

Seaton  Deer 

2  T.  R.  454.11. 

Sepulchre,  St.  (Inhab.) 

J3T.  R.  718 
I                724,«. 

Seaton  (luhab.) 

7  T.  R.  373 

Certiorari  I.  14,  15. 

119 

Shakespeare 

10  E.  R.  83 

(Abatement  III.  4. 

(                    V.  2. 

2 
4 

Sbarpiess 

4  T.  R.  777 

Indictment  I.  2. 

243 

Siiarpnesf 

f  1  T.  R.  228 
(  2  T.  R.    47 

Affidavit  IV. 2.      - 
Costs  IX.  9- 

17 
147 

Shanf                     m               • 

]  5  T.  R.  549 
(12E.R.479 

MandHniusII.2. 

317 

ik^uavv                               •                      ^ 

Evidence  X.  8.      - 

221 

Shebbfare  (Inhab.) 

1  E.  R.    73 

Porr(SeUl).I.38. 

S69 

Sheffield  Cliihab.) 

2T.R.  106 

Highways  1. 

240 

Sbei^'ord  East  (Inhab.) 

4  T.  R,  806 

Poor(Setil).  V.$S. 

376 

Shelley 

3T.  R.  141 

Ini>pcclion  I.  5. 

260 

Shepherd 

4T.  R.  381 

Quo  Warranto  If.  14. 

421 

Sherborne  (Inhab). 

8  E.  R,  537 

Poor  Rate  I.  18. 

356 

Shone 

6E.  R.  514 

JExrise  11. 

222 

Shoreditcb,  Commissioners 

4  T.  R.  701 

Appeal  4. 

39 

Sikes 

7T.R.    56 

£YCis6  9. 

222 

Sinclair 

6  T.  R.  578 ji. 

Skingle 

7  T.  R.  549 

Poor  Rate  I.  55. 

359 

Skiplam  (Inhab.) 

1  T.  R.  490 

Poor  (Seltl).  V.  I. 

375 

Slow 

5  T,  R.  376,n. 

^3T.  R.  573 

QupWVrantoIII.6. 

421 

Smith                 r            I 

I7T.  R.    80 
(sT.  R,  588 

Informal  ion  5. 
(  Baker  3. 
I  Conviction  1. 2. 

255 

74 

122 

6oo 
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Smith 
Smithies 
Solomons 
Somerset  (Inhab.) 


2B.&P.127 
3T.  R.  351 
1  T.  R.  249 
6  T.  R.  ip6,n. 


SomersetshireCommis&ioQers S^vTt'    ^q         \ 


of  Sewers 

Soper 

South  Lynn  (luhab.) 

SoutfaertoD 
Southowram  (Inhab.) 
SoWerby  (Inhab.) 

Sparrow 

Spearing 

Spencer 

Spilier ;  «0e  R.  v.  Edyvean, 

S.P. 
Spottiswoode 

Stacey 

StafTord,  Mayor 
Stati'urd  (Inhab.) 

Safibrdy  Marquis 

**  Staffordshire  Af  Worcester- 
shire Canal  Company 

Staffordshire,  Justices 


Standon  Massey  (Inbab. 
Stannard 

Stannington  (Inhab.) 
Stanwix  (fuhab.) 
Startifant 
Stead  f 

Stevens  and  Aguew 

Steventon 

Stewart 

Stobbs 

Stoke,  (Inhabv 

Stoke  upon  Trent  (Inhab). 

Stokfs  (Cowp.  136) 

Stok«slc}^(Inhab). 

Stone 

Stone 


I 


-^  7  E.  R.    70 
(.9  E.  R.  109 

5  T.  R.  278 

J  5  T.  R.  664,7 
(6T.  R.  157 

6  K.  R.  126 

1  T  R.  353 

2  E.  R.  2r6 
2  T.  R.  198 
2  T.  U .  196,11. 
1  T.  R.      4,fi. 
6  T.  R.  733,«. 


{ 


{ 
} 


5  T.  R.  437,ii. 
1  T.  R.      3 

4  T.  R.  689 

6  T.  R.  li;6,ii. 
3T.R  616 

7  E.  R.  521 

8  T.  R.  340 


r7T  R.    81 

\3E.  R.  151 

-^  7  E.  H.  549 

i  12E.R.572 

t  280 

IOE.R.576 

4T.  R.  161 

3  T.  R.  385 

5  T.  R.  670 

7  T.  R.    60 

8  T.  R.  142 


Stone  (tnhab.)    - 


5  E. 

2E. 

^3E. 

3T. 
2  T. 
10  E. 
1  T. 
6T. 
6T. 
1  E. 

6T. 


Indictment  III.  29.        24S 
Attachment  HI.  8.  65 

Conviction  IV.  3.  125 


Sewers  1,4, 5.      -        434 


Bastards  12.         -  9^ 

Poor  (Settl).,VIII.  23.  384 

Witness  IV.  5.      -  498 

Indictment  I.  34.  245 

Poor  (Rem.)  III.  11.  365 

Poor  (Settl.)  V.  69.  381 

Information  3.       -  254 

Certiorari  11.13.  119 

Quo  Warranto  II.  3.  420 


r  Corporation  V- 1.  137 

|QuoW.r.L5.     U\9AW 

Amendment  IV.  3.  29 


Mandamus  II.  7* 
Devise  I.  12. 

Poor  Rate  II.  4. 


317 
166 

359 


R.  244 

R.  362 

R.  213 

R.  17 
R.  735 
R.  451 
R.496 
R.  266 
R.  T'i? 

R.  527 
R.  639 

R.    56,295 


Stonegate^  St  Helen*  (Inhab.)  1  E.  R.  285 


Appeal  7.         .      -  37 

9.              -  39 

Poor(Rem).III.6.  364 

Sessions  17.                '  430 

Statutes  II.  51.     -  458 

Poor(Settl.)  V.  4.  375 

Certiorari  II.  4.     -  119 

Poor(S4;lti).  V.63.  381 

Poor  (Settl).  II.  13.  371 

Poor  Rale  I.  13.  356 

Indictment  V.  2.  251 

Undictment  HI.  1.  246 

(  Pleading  XIII.  5.  354 

Excise  15-21.  222,3 

C  Corporation  III.  6-  133 

(Quo  Warranto  Hi.  11.  422 

Corporation  III.  7.  133 

Arrest  1. 17.          -  41 

Poor  (Settl.)  VHI.  3.  S^S 

Poor  (Setll.)  VIII.  30.  383 

Arrest  IV.  3.        -  42 

Poor  (Settl).  V.  15.  37* 

Treason  1. 1.2.    -  467 

Conviction  11.4,5.  125 

(Poor  (Settl.)  II.  11.  371 

\                     IV.  14.  37* 

Poor  (SettU  1. 39.  369 
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StorHngton,  (Iiibab.) 

Stotfold,  (Inhab.) 

St  ratfurd  upon  -  Avon 

(Inhab.)  Ri  vi 
Stow  Market  (Inhab.)     - 
Stretton 
Stubbs  -  * 

Suddis 

Sudbrooke,  (Inhab.) 
Siillcoates  (Inbab:)         ^ 

Sulgrave  (Inhab.) 

Surrey  (Inhab;) 

Surrey,  Justices 

Surrey,  Sheriff 

Sussex,  Justices 
Sutton  • 
Sutton  (Inhab.) 

Swallow  -» 

^weet  -* 

Symonds  * 

Syinuions 
Tappenden 
Tardebigg  (Inhab.) 

Tarrant  Launceston(Inhab.) 

Talc 

I'attersail 

Tavlor 

Teal 

Terret 

Terrott 

TestertODy  (luhab.) 

Testick 

Tewkesbury  (Bufgesses) 

Thanics-Ditton  (Inhab.) 

Thailed 

Thelwall 

Theodorick 

Thetford,  Mayor 

Tbistleton  (Inhab.) 


4  T.  R.  797  \ 
7  T.  R.  138  ) 

4  T,  R.  596 

llE.R.  176 

9  E.  R.  211 
4  T.  R.  200,»# 
2  T.  R.  395 

1  E.  R.  306 

4  E.  R.  356 
12E.R.  40 

C  1  T.  R.  778 
(  2  T.  R.  376 

6  T.  R.  I96,n* 
S  2  T.  R.  304 
i  6  T   R.  76 
rr  T.R.  239.452 

)  1W.P.T.129 
J2  E.  R.  181 
1.11  E.R.59I 

7  T.  R.  107 
1  E.  It.  656 

5  T.  R.  6'57 

8  T.  R.  284 


9E.  R. 

1  E.  R. 

4  T.  R. 

3  E.  R« 

1  E.  R. 
(  1  T.  H. 
\3E.  R. 

4E.  R. 

I  N.  R. 

3  B.&P. 

11E.R. 


{ 


"Th 


ompsoo 


25 

189 

223 

IS6 

528 

245, «!• 

226 

337 

93 
596' 
307 
309 
735 
50tf 
258 
181 
155 
360,11. 
528,n. 
580,11. 
513 
270 
185 
64P,ll. 

18 
152 
222 
376,11. 


This  DiGBST. 

Title.  Pa^ 


Poor  (Settl.)  lit.  14.  372 

i  Justices  of  Peace  L 10  7  291 
(    111.9.       J  292 

Poor(Scttl).  V.45-    379 
Poor(Selll).  V.  17.    376 

Poor  (Overseers)  1. 1  *  354 

C  Habeas  Corpus  9.  239 

( SoldiLTS  7  ^  448 

Poor  (Settl.)  V.  60.  380 

Poor  Rate  1.46.    -  353 

Poor  (Settl.)  V.  30,  378 

Poor  (Settl.)  V.  344  378 

Excise  10.  -        22i 

Insolvents  12.       ^        25/ 
Attachment  I.  10,12,15.  53 

55 
65 

437 
364 
376 
378 
123 
125 


^35. 


Bail  I.  8. 
Sheriff  iV.  3. 
Poor(Rem.)III.  1. 
Poor  (Settl.)  Vrf  13. 
Poor  (Seltl.)  V.  43. 

C  CoDvicliou  L  7*    - 

I  V.2.    . 

Justices  of  Peace  III.  13.293 
Conviction  II.  15.  124 

Quo  Warranto  III.  12.  422 
Corporation  1. 9.  132 

Poor  (ScttL)  VIII.  14.  384 


Poor  (Settl.)  IV.  8. 

Quo  Warranto  U.  12. 
Indictment  IV.  10. 
Indictniet)tIII.  31. 
New  Trial  24>.      - 
Witness  1. 34.       ^ 
Certiorari  I.  5,  6. 
Poor  Rate  I.  22. 
Poor  (Seltl.)  III.  19, 
In'lictmentlll.  28. 
Poor  Rate  I.  4. 


S74 
421 
250 
248 
325 

496 
118 

357 
372 
248 
355 


\ 


Corporation  IV.  6. 
Mandamus  15.  '• 
Poor  (Settl).  V.  56. 

Conviction  III.  2i 
1.6. 

II.  7. 
IIL2. 


134 
516 
380 

12$ 
1:23 

123 
125 
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Title. 


PM4 


THE  KING  r. 
Thornton 

Tibbenl'.am  (Tiihiib.) 
Toipuddle  (luliab.) 
Tollcy 


4  E.  R.  294 
9  £.  R.  388 
4  T.  R.  671 
3  E.  R.  467 
8  £.  R.  180 


ToiMi,  River,  Conservators  of,  8  T.  R.  286 


Took 

Tooley 

Topcroft 

Tophain 

Topsham  (Inhab.) 

Trelawiiey 
Truro,  Bur<resses 
Tunslead^  Guardians  of  the 

Poor 
Turner 
Twecdale 

Tyneinouth  (Inhab.) 
Vaux  -  - 

Ufton  ^ 

Villeneuvc         ' 
Vincent  • 

U)leslh«>rpe 
Ulverstone  (Inhab.) 
Under  Milbeck,  (Inhab.) 

Upf»er  Papworth  Cinhab.) 
Upwell,  (Inhab.) 
Urquhart  and  Sparrow 
Utiey 

WaddingtoQ 

Wakefield 

(Inhab.) 

Walker 

Wallace 
Wallis 
Waller 
Walton  (Inhab.) 

Wantage  (Inhab.) 

Warblington  (Inhab.)    - 

Wardroper 
Warfield  (luhab.) 
Waring 
Warley 
Warner 

Watson  *  • 

Webber 

Webster  -  y 


6  T.  R.  528,Ji. 
3T.  R.    69 

2  T.  R.  5U,it- 
J4T.  R.  126 
tl2E.R.546 

7  E.  R.  466 


\ 


1  T.  R.  222 

2  E.  R.  75,«. 

3  T.  R.  523 

13E.R.228 
7  T.  R.  153,«- 
12B.R.  46 
5  T.  R.  627,«. 

3  T.  R.  251 


3T.  R. 
5T.  R. 
8T.  R. 
7  T.  R. 
5T.  R. 

2  E.  R. 
7  T.  R. 
2T.  R. 
IT.  R. 

f  1  E.  R. 

13E.R. 
5E.  R. 
6  T.  R. 
3'l.R. 
5T.  R. 

3  T.  R. 
3  T.  U. 
1  E.  R. 
2E.  R. 


I 


1 04,n. 
376,n. 
465 
564 
387 
413 
438 
196,11. 
45,51,n. 
143,159, 
167 
190 
335 
433 
403 
375 
432,H. 
5:5 
601 
65 


Corporation  IV.  7- 
Poor  (Rem.)  8. 
Poor  (SetU.)  VIJI.  7- 
Convirtion  111.  7* 
Insolvnil)  34. 
Statutes  II.  l5.    - 

Taxes  7. 

Libel  I.  12. 

Poor  Rate  III.  14. 
C  Poor  (Rem.)  II.  9* 
I  (Settl).  I.  28. 

Conviction  IV.  1. 

Quo  Warranto  IV.8. 

Poor  (Settl.)  I.  3. 
Trespass  I.  27* 

Poor  Rate  I.  35. 

(  Poor  (SeUl.)  III.  33. 
I  IV.  21. 


J  T.  R.  241 

.1  E.  R.    41, n. 

.5  T.  R.  506 

5  T.  R.  454,11. 

6T.  R.  53i 

8  T.  R.  375 

(2  T.  R.  199. 

{7  E.  R.  214 

( 5  E.  R.  480 

3T.  R.   72 

3  T.  R.  388 


Poor  (Settl.)  HI.  27- 
Poor  (Settl.)  V;  J. 
Poor  (Settl.)  V.  68. 
Highways  21. 
Poor  (Settl.)  V.  50. 

Game  Laws  8. 

Indictiiienl  1. 16.32. 

Practice  XV.  4.     - 
•Insolverts  17»  18. 

Poor  (Settl.)  L  2. 

Appeal  6- 

AffidavitVLl.      - 

Costs  IX.  28. 

Indictment  V.  1. 

Poor(S€tll.)  1. 18, 

Poor  (Settl.)  I.  17- 
IV.  8. 
CPooi  (Settl.)  III.  30. 
I  IV.  24. 


134 
362 
383 
125 

259 
455 

461 

303 
361 
364 
368 
125 
423 

366 

469 

357 

373 
575 


372 
373 
381 
242 
379 

237 
244,5 

44^2 
238 
370 

39 
13 
148 
251 
S67 
367 
Sf^2 
373 
375 


Poor(Settl.)V.  18.  377 

Poor  (Seltl.)  III.  42.  373 

Office  iSc  Olficer  3.  3C6 

Corporation  V.2,  3.  137 

Po4>r(Overscer8)L  16.  355 

Poor  Rate  1,3.     -  3:»3 

Taxes  10.  -  46l 

Information  4.      -  255 
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Term.  Rk?. 
Fol,        Pa. 


This  Digest. 
Title. 


Pa. 


THE  KING  V. 

Weldish  .     - 

WeiTsU*y,  (tiihab.) 

\Veobly  (Inhab.) 

WhoMing 

While 

Whit> table  Fishery  Corp. 

Wbittlebiiry  <lnhab.) 

WJiittlt^sea  (inhab.) 

Whitw^-ll 

Whixlev 

Wilkps 

Wilkinson 

Willett 

Williamson 

Willis 


Wilson 
Wilts  (Inhab.) 

Wiltshire,  Justices  * 

Winchester,    Bishop's 
Commissary 

Wiijchesler,  City 
Winton 

Wimvick  (Inhab.) 

Withers 

Witlon,  (Inhab.) 
Wobiirn  (Inhab.) 
Woodcock 


Woodlands  (Inhab.)' 


Wood  row 

Woodward 

Wor  field  (Inhab.) 

Wright 

Wyer 

Wylie 

Wymondham  (Inhab.) 

Wynn,  Dr. 

Yaudell 

Yarmouih,  (Great,  Inhab.) 
Yar|)(»le  (Inhab.) 
Yoik,  Archbishop 


1  T.  R. 
5T.  R. 

2  E.  R. 
6'  T.  R. 
4T.  R. 
7E.  R. 
6T.  F. 
4T.  R. 
5T.  R. 


154 
6'8 

7.71 
353 
464, 
807 
85 


{ 
{ 


1  T.  R.  137 

6T.  R. 
7  T.  R. 
6  T.  R. 
7T.  R. 
6t.  R. 
4T.  R. 
8T.  R. 
6  T.  R. 
1  E.  R. 
lOE.R. 
13E.R. 


578.W. 
156 

294 
32 

179 

487 

357 

15)5,«. 

6s3 

404 

352 


{ 


Poor(Settl.)in.  25. 
Poor(Settl).  \IL7. 

Poor  Rate  I.  8. 
Mandamus  II.  ip. 

Pvor(Se»tl.)  \\57. 
Ponr(Sel!l.)  VI.  l. 
(iuo  Warranto  II.  11. 
Poor  (Seal.)  VII I.  i. 

VIII.  S3. 

Prisoner  II.  3. 

litfonnation  (/. 
Costs  IX.  19. 
Poor  (Reliif)  5. 
Affidavit  IV.  1.     - 
Indictment  1.  7.    - 

Mandamus  I.  Ip. 
Poor  (Rem.)  III.  7. 
St'iMons  18. 


372 
382 

356 

380 
381 
421 
383 
385 

413 
255 
148 
362 

17 

244 

316 

3(i5 
430 


7  E.  R.  573 


Mandamus  II.  1 6.    318 


-{ 


2  T.  R.  556,w. 

89 
454 

4*28 


5T.  R. 
8T.  R. 
3T.  R. 


^  Atlrtchment  III.  4. 

Poor  (Settl.)  I.  J. 

{Indictment  V.  J. 
Libel  H.  1. 


5  T.  R.  44?,«.446  Evidence  X.  4. 
3  T.  K. 


J  8  T.  R. 
{lOK.R. 
7  E.  R. 

flT.  R. 
<  3  E.  R. 
(2  E.  R. 


2T.  R. 
5  T.  R. 
5  T.  K. 
8  T.  R. 
2T.  R. 
N.  R. 
6T.  R. 
2  E.  R. 


355 

4r9 

3(;5 

14.6 

261,2 
ll»fi. 
164 

731 

79 

506 

25)3,8 

77 

92 
552 
2126 


4T.  R,  521 

68 

71 
490 


8T.  R. 
4T.  R. 
6  T.  R, 


Poor  (Settl.)  II.  5. 

Poor  (Settl.)  II.  7. 

Witness  IV.  8. 

Conviction  II.  IQ. 
r  Poor  (Settl  )  VIII.  38. 
1  Sessions  1 . 
-^Witness  I.  10. 
1  Witness  IV.  li).     - 
(.Poor  Hate  1.30. 

Sheriff  II.  2. 

Poor  RBte  I.'  42. 

Poor  (Settl.)  V.  18. 

Librl  I.  2,  3. 

Felony  I,  1. 

Indictment  IV.  p. 

Poor  (Settl.)  III.' 7. 

Indictnici  t  1)1.34. 
CConviition  II.  p. 
(Outlawry  11. 

Poor  (Rem.)  1.6. 

Poor  (Rem.)  II 1. 17. 

School 


55 
239 
366 
251 
305 
221 
370 
370 
4()8 
124 
385 
429 
4P5 
4p8 
357 
436 
358 

377 
304 
2^0 
950 
371 

219 

12i 

328 
3ti'l 
365 
428 
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Term.  Rbp. 
Vol.        Pa. 


This  DiGBsr, 
Title.  Ps 


THE  KING  r. 

¥orky  Ma;yor^  See. 

Yckshire,  North  Ridings 
Justices 


¥prk5hirf  ^  W.  R.,  (Inhab.) 


¥jPrksbire>  W,  R.,  Juslices 


VooDg  .• 

Young  V.  in  error 

Younger 
Kin£;^nlUl,  Bari.  v.  Bull 
livings  P^ou  (lubab.)  R.  «. 

Kiugstou  R.  I?.  r        r 

Kiugs^ioford  (lubab.)  R.  v« 

Kiuloch  i>.  Graig 

KitHiain),  (Ld.)  v,  Barrow 
I  ».  Lyall 

'Kiiiaerlfv  v,  Ho^sacI^ 

•  •  •  • 

Kirby,  Sadgrove  ©. 
J^lrdford  (Ii)bab.)  R,  v. 

|tirk  ».  NowUl 

JCirkby  RaveQ^wortb,  Hospital 

Case 
Kirknian  v.  Price 
J- V.  Sbawcros^ 

Kirtlet  V,  Pounsett  *> 

•  - 

Kitchiii  r.  Bartsich 

: — ^v,  Blaucbard  * 

Kii»e,  Ann  l^^vpart^  - 
Knight  Vf  Criddl^ 
tl,  Foivle^ 

o.  Habey 


'2  T.  R.  558.530,if, 

4  T.  R.  699        '  Mandamus  1.  1 U 

C  Evitience  1.  4.       r 
I  Mandamus  IV.  2. 

Poor  (Rem.)  HI.  4, 


5T.  R,    66 


3T.  R.  150 

2  T.  R.  342 
7  E.  K.  588 
)2E.R.  117 

6  T.  R.  ltK>>. 
.7  T.  R.  377 
3T.  R.  776 
5  T.  R.  628 

7  T.  R.    62 

7  T.  R.  467 
r<l  T.  R.  472 

^6T.  \\.709.n. 

^  9  E.  R.  46'() 
3T.  R.  93 
5  T.  K.  449 
0  E.  R  185 
4  £.  R.  351 

8  E.  R.  41 
4  T.  R.  219 


Bf  id<^es  5.  r 

Briduc^  3. 
C^juuty  Rate  5.    <* 

Costs  IX.  21. 

Ap^ieal  5. 

Coronprs  1. 
r  Error  I.  3. 
}  Indiclpitnt  V.  2. 
C.  Mandamus  IV.  11  • 

Pertiorari  1.  4« 

Pressing  1 . 

ludic^iDentlL  2. 

Baker  1. 

Cu'tom  3. 

Poor(SetU.)V.  58, 
/•Costs  IX.  43. 
}  lurtictinent  III.  37. 
C  Statutes  I.  22. 


Poor  (Scttt.)  V.  20. 

5T.R.  110,733  {g;-^^'«"«^«- 

8  T.  R.    45? 

7  E.  U.  296 

2W.PT.176 
C6T.  R.  483) 
tJB.&r.  1^5 

2  E.  R.  559 
r  1  T.  R.  11^ 
<  125 

t  p6 

I  8  E.  R.  221 


{ 


-  r.  Keyte 


1  H.  B.  309 

6  T.  R.  14 
2NV.P.T.U5 
lW.P.T.070 

7  E.  R.    53 

1B.&P.378 

1  N.  R.  148 

9  E.  R.    48 

9  N.  R.    67 

C7T.  R.    86) 

12B.&P.I70 
\  E.  R.  41o 
4  T.  R.  419 


Insolvents  20. 
Error  II.  J  Q,        - 
Set-Off  30. 

» 

Common  III.  3. 

Witness  IV.  2. 
Corporation  I.  2. 
Sfkfutes  I.  5.         r 
Costs  VI.  2. 

Visitor  23.  ■• 

Annuity  V.  1. 

Agreements  II.  10. 

)Jse  &  Occupattoji  6. 

Vs»riai)ce  I.  40.  - 
(  Bai;krupt  II.  2.  - 
I  Pleading  ).  g.       - 

Practice  XIII.  7. 

^iislards  14. 

Execution  III.  11. 

Insolvents  23. 

Tithes  6.      . 

AfliHaTitl.  51.      - 
l^lcadipg  X.  7-      " 


313 
210 
320 

3ft'4 

115 
115 
159 

148 
39 

39 
131 
204 
251 
320 

U8 

412 

?i6 

74 

I6D 

380 

H9 

249 

43a 

377 

109 

307 
258 

so4 

433 

122 

498 
131 
451 

48() 

34 
22 
487 
479 
76 
339 
400 

96 
2Q5 
25S 

463 

U 
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/ 


Knighton  (Inhab.) 
KuiH»  R.  V,  " 

V,  Williams 

Kowley  V.  Tonikins 
Knowiys  Si  aL  v.  Reading 
Kretrhman  v.  Beyer 
-~ ,  Winter  ». 

Kulen  Kemp  v,  Vigne 

Kutiflfe  V.  Gascoinge 
Kyn-dAoa,  R. «.  r 


Term.  Rep. 
Voi.        Pa. 

2T.  R.  48 
12E.R.  50 
10E.R.431 

1  T.  R.  271,»i. 
I  B.&P.3II 

1  T.  R.  463 

2  T.  R.    46' 

1  T.  R.  304  ' 

4  T.  R.  553,n. 
I  £.  R.  117 


This  Digest. 
Tttie.  Pa. 

Poor  (Settl.)  VIII.^8.  384 
Ap)*eal  10.  -  40 

Stauips  22.  -         450 


Practice  III.  11. 
Bankriipi  II.  2D.   - 
Baukiiiptll.  24. 

i  iusuraiipe  I.  6. 

(  VI.  11. 

Maodamps  1. 18. 


351 

78 

78 

261 

208 

$l6 


LacQussade  v.  White 
(«acon  V.  Hooper 

Ladbroke  v.  CricHitt 

La  Grue  q.  t.  v   I'enny 
Laidlaw  v.  Coikbnm 
Laiiulon  (Inhub  )  II.  r. 
Lains^r.  Cundail 

V.  Kiiine 

Lake  v.  AshwtU  -        •* 

* t .  Smith 

Lvimb,  Goodright  d.  v.  Peers 
Lain  be,  R.  v. 

Lambeth,  St.  Mary,  R.  v. 

tancashire,  Doe  d.  Lancashire  v. 
ancaster  (Inhnh.)  11.  v. 
Land-tax  Comrai>sioner^,  for  St.    ) 
Marling  in  the  Fields,  R.  ».       \ 
Lane  v.  Lacrhus 

-. V.  Cobham 

V.  Stanhope,  (Earl) 

V.  Witkins 


Lang  p.  Comber 
— —  r.  Wood  house 
Lan<;hour,  R.  v. 

Laugmau'&  Assignees  v.  Leiih 

LausdowR,  Ex  parte 
Lara,  R.  v. 
I^rdncr  r.  Bassage 
Laroche  v.  Oswiu 

r.  Washborourh 


Larkins  v.  Larkins 
^thaiu  9.  Barber 


7  T.  R,  535 
6  T.  R.  244 

2  T.  R.  649 

2  M.  B.  600 

2  N.  R.  76 

8  T.  R.  379 
1  II.  B.  76 
2B.\'P.  85 

3  E.  R.  3^26 

I  N.  R.  174 

II  E.  R.  58 
5  T.  R.  76 

3  T.  R.  236,240 

5  T.  R.  ^9 

6  T.  R.  567<«. 

1  T.  R.  U6 

2  T.  R.  44  * 

7  E.  R.  1 
6T.  R.  34.5 
10E.U,941 

4  E.  R.  348 
IB.&I'.  31 

2  T.  R.  528,n. 

2  T.  R.  141 

5  E.  R.  38 

6  T.  K.  565 
2  H.  B.  593 
12E.R.  131 

2  T.  R.  737 

3B.&P.l6,l09 
6T.  R.  07 


Wajjer  20.             -  490 

5  Statutes  II.  47.     -  4)8 

I  Tiiiif  4                 -.  463 

4  Alniindtyl.  1.  9 
(  Execution  1. 4.      -  223 

Practice  X.  1.  396 

('0SI8VII.6.          -  144 

Poor  (Sett!.)  I.  20.  367 

Bail  1. 5.                .  6.5 

Jtidffinent  VI.  5.  288 

Stamps  9.               -  449 

Lamlloid  <?ic  IV.  13.  299 

Cop>liold  VI.  13.  131 

Statutes  II  27.      -  456 

5  Poor  (Seltl).V.47.  379 
(                        Vlll.  36.  385 

Devise  XII.  9.  192 

i  Land-tax  Act  U  300 

(  Maudamusl.  1.     -  3(5 

Error  II.  1 7.         -  2o5 
Poor(Over.seett)I.  12.  354 

Devise  11.32.         -  174 

De\i>eXII.   16.  192 

Abaieineiit  III.  14.  3 

Recovery  10.         -  424 


(Assumpsit  VI.  24. 
(  Bankrupt  I  23.      - 

Habeas  Cori>us  2. 

Iiidii'ttnent  II.  4. 

Bail  J  V.  3. 

Insurance  IV.  23. 
C  Ameudmeut  II.  4. 
t  Error  II.  37. 

Devise  XII.  1 9. 

Assumpsit  IL  13. 


51 
75 

239 
246 

69 
265 

27 
206 

193 

4(1 
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lalkow  r.  Earner 
Latless  V.  Holmes 
Law ».  Hodgson  -         * 

1'.  HoHingsworth 

(Lawson,  Doe  d.  r.) 

«.  Smith  -  ^ 

Lawrence  v.  Sydebothani 

-,  Ex  parte 

Lawson,  Doe  d.  r.  Law 

. V.  M*DonaM 

,  Doe  i\.  Garner  v. 

r.  Mogrgridge 

Law  ton  r.  Salmon 

Laycock  V.  Tuff' le  1 1  - 

Lazarrt  v.  Vaucher  ;  tee  Merrick 

V.  Vuucljer,  S.  P. 
Lea,  Doe  d.  Weedon  v. 
Leane  «.  Bn^y 
Leander  v.  Danvers 
Le  Brttr.  Papillon 
Leathamr.T<rry 
Li'athcs  V.  Levinson 
I^chniere  t.  Uice 
Ledi)uty  (Inhab.)  R.  v. 
Lee  r.  Carlton 

V.  Cass  T 


V.  Lingard 

t>.  Clarke 
Leech,  Doc  d.  v.  Micklia 

Leeds  v.  Burrows 

V.  Wright 

,  Ju» tic***,  R.  r. 

and  Liverpool  Canal 

Company,  R.  v. 

Leery  «.  Goodson 

Lees  V.  Manchester  Canal 

r.  Smith 

V.  Warlters 

Leftly  V.  Mills 

Lepard  r.  HawoTlh 
Legge  r.  Tyte 
Logh  i».  Hetvett 

V.  Le^fh 

».  Lewis 


Le-Grange  v.  Hamilton 


I^  Grew  r.  Cooke 
l-€ice!>ter.  Justices,  R.T. 


Vol.        Pa. 

$  H.  B.  437 
4T.  n.660 
1 1  E.  R.  300 

7  T.  R.  j60 

8  T.  R.  6i6,M. 
4  T.  R.  436.n. 
6  E.  R.    45 

1  B.  &  P.477 
8T.  R.(Jl6,w. 
2B.<!tP.5.90 

3  E.  R.  278 
lW.P.T.39b" 

1  H.  B.  259,it. 

4  T.  R.  515,». 


3  T.  R.    41 

3  E.  R.  593 

lB.<feP.359 

4  E.  R   502 

3B.&P.479 
12E.R.239 
2B.6;P.  12 
7  T.  R.  558 
3  T.  R.  (U2 
J2W.P,T213 
|IW.P.T.611 

1  E.  R.  401 

^  E.  n.  333 
6  E.  R.  4S6 

12E.  R.    I 

3  B.!-^ P.  320 

4  T.  R.  583 

5  E.  R.  325 


} 


4  T.  R.  6S7 

Navig.  llE.R.645 
7  r.  R.  338 
3B.&P.465 

4  T.  R.  1/0 

1  E.  R.  120 

6T.  H.319,«. 
4  E.  R.  154 

1  B.N:P.447 

I  E.  R.  :^in 

(  Affirmed  in 
Cam,  Scat,) 

0  T.  R.  367 
4T.  R.  6l3 

2  H.  B.  144 

1  B.<feP.332 
1  E.  R.  686 


thisDiGEST* 

Tttie.  Ptf. 

Evidence  L  12.     -  210 

Statutes  1.  1 6.      -  452 

Stahites  11.  42.      -  4^8 

In&urance  V.  4.     -  ^^^ 

Error  H.  26.         -  205 

Iiiburance  XIL  29-  2S0 

Insolvents  10.       -  257 

Affidavil  L  55.      -  15 

Devise  H.  47-        -  J  7^ 

Inferior  Couit  31.  254 

Waste  11.              -  494 

Set-off  5.              -  431 


Devise  XL  4.        -  15)0 
ActionoiilbeCaseLl.S.   4 

Sheriff  IV.  4.          -  4^7 

Phading  V1L32.  348 

Im^utance  VIL  12.  ^72 

Tilhes  20.               -  465 

Pleading  IV.  3.  345 

Justices  of  Peace  IH.  12.ep2 

Abatement  iV.  2.  3 

Penal  Action  1 0.   -  335 

Usu'y  20.              -  4S9 

J  Award  III.  19-      -  ^* 

(Lteresi  1 6.           -  SS5 

Error  I.  7-             "  «"■* 

Devise  11. 6.           -  1/0 

C  Assumpsit  I.  11.  44 

( Stamps  12.           -  449 

Bills  of  Uding  28.  HO 

Appeal  3.               -  39 

Poor  Rate  I L  6.  36o 

i  Assumpsit  VLSI.  51 

(Vaiiance  l.  26.  ^^ 

StaUites  I.  26.  453 

lusurance  XIL  24.  2S0 

iBillsofExch.  HI   2.  100 

\  VIIL  1,2,3. 105 

Devise  IL  4.          -  1^>9 


Pleading  H.  48.    - 

PleadingVlL9- 
Bond  V .  4. 


Usury  5, 


341 
lU 


4SS 


Paymentinto Coiti t Ifl.  334 
Mandamus  I.  20*  31i 
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Leicester,  Doe  ^,  Biggs  v. 
• ».  Rose 

Leigh  q.  t.  v.  Kent 

• q.  t.  «.  Monteiro 

' (Inhab.)  R.  ». 

Leighton,  (Inh^b.)  R.  «• 
Leman  v.  Goulty 

Le  Marcbant,  Attorney-^en.  v. 

Le  Messurier  V.  Vaughan 

I>mpriere  v.  Pasley 

Leominster  Canal  Company 
17.  Cowtfll 

— V,  Norris 

Lepine  v.  Biirrat 

■  V,  Bay  ley 

Leppingwell,  Doe  d.  t.  Trussel 

Lessin!4<iani's  Case 

Level t  r.  Perry 

Levi  r.  Ross 

Levy  i'.  Duponte 

V.  Hhw  r 

Leweti  I'.  Parrott 
^ewis  V,  Cosgravc 

-v.  Harris 

— —  V,  Lcijjh  ^ 

•— —  p.  Lewis  •• 


r.  Piercy 


-  V.  Pottle 
— ,  R.  V. 

—  (I.  Ormond  v.  Walters 


Leuis  and  Potter's  Assignees 

V,  Hodgson 
Lewis  &  Blanchard's  Assignees 

V.  PotU 


Lickbarrow  v.  Mason 

Li<ldard  v.  Lopes 
Lidderdale  r  Montrose  (Duke) 
Lightfoot  &  al.  V.  Tenant 
Lightly  V,  Clouston 
Lillington,  (Inhab.)  R.  r. 

Lincoln,  Bishop,  R.  v. 

Line  r.  Lowe 
Lirgham  e.  Biggs  &  al. 


Term.  Rep. 
Fol.       Pa. 

1W.P.T..367 
4  E.  R.  372 

3  T.  R.  3G2 

6  T.  R.  4p6 
S  3  T.  R.  746 
\7  E,R.  539 

4  T.  R.  732 
3  T.  R.      3 

2T.  R.  201,11, 
6  E.  R.  3S2 


This  Digest. 
Title.  Pa. 


2  T.  R.  485 


] 


1  B.&P.213 

7  T.  R.  500 

8  T.  R.  222 
8  T.  H.  325 

6  E.  R.  505 

2  E.  R.  15()>. 

5  T.  I?.  O'Oy 

7  T.  H.3'2 1,71. 

7  T.H.  376,11. 
IW.P.T.  ()5 

7  T.  R.  (i?).!!. 
2W.r.T.     2 
1  H.  B.      7,n. 
3B.A:P.23l 
1  H.  B.  lU,fi. 

1  H.  B.    29 

4  T.  R.  570 

2  T.  R.  617 

6  E.  R.  336 

4T.  R.  211 

4  T.  R.  182 

2  T.  R.   63 

5  T.  R.  367,683 
6T.  R,  131 

6  E.  R.    20,71. 
1  H.  B.  3S7 
10  E.R.  526 

4  T.  R.  248 
1B.&P.551 
lW.P.T.n2 

1  E.  R.  438 

2  T.  R.  338,n. 

7  E.  R.  330 
IB.&P.  82 


Baron  &  Femme  1. 6. 
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set  Rollesion  v.  Smith,  S.  C. 

Margram  (Inhab.)  R.  v. 
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Marks,  R.  V. 
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Marlborough  Duke  v.  Godolphin 
Ld. 

Marlow  (Great)  Inhab.  R.  v. 

Marlowe  Wadham  jj. 

Marriott  r.  Hampton 
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2  T.  R.  746 

1  T.  R.  775 

I  8  E.  R.  332 

2  N.  R.  5C() 
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2  H.  B.  582 
2  B.&  P.  226 
3B.&P.154 
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Martin  r.  Ford 
r.  Justice 


-r.  Kennedy 
—  p.  Norfolk 
-,  Pt  shall,   Bart.  r. ;   see 
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5T.  R.  101 
8  T.  R.  639 

2  B.&P.6*9 
1  H.  B.  528 
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Title.  Pa, 


Peshall  I'.  Layton,  S.  P. 

V.  Ranoe 

— - —  V.  Siade 

V.  Sn)iili 

•     —    d.    Tregonwcll    v. 
Struchaii 

•  V.  Vallance 

Doe  d.r.  \Vi.tts 


} 


lilnvUi  (luhab.)  R.v. 
IVf  arton  (Ifihab.)  R.  v. 
Martyn  v,  Knowllys 
Martyr,  Doe  d.  Bothell  v.     - 

R.  V. 

Mary,  St.     Cardigan,    (Iuhab.)^g»p  ^   jjg 
R.  V,  ,  "     5        '     * 

6T.  R.  615 


8  T.  R.  455 
2  N.  R.  5i) 
6  E.  R*  555 

I  5  T.  R.  107,«. 

1  E.  R.  350 
7T.R.  83 
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Masterman  v.  Grant  -         5  T.  R.  7*4 

Masters  q.  t.  r.  Dravton         -         2  T.  R.  496 
Matnon  (Inhab.)  R.  r.  -        7  T.  R.  362 

Million  r.  Whaiaiii  -         2  T.  R.    SO 

Matthew,  St.    IpsiK'ich,  (Iuliab<)  }  n'r  i>   4,10 

li/althews,  R.  r,  -        5  T.  R.  i02 
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Matteson,  Atkinson  v. 

Matthews  Fenn  d.  v.  Smart 

Matthie  &  al.  r.  PotU 

Matttngley  (Inhab.)  R.  v. 
Mawbray  r.  Cunningham 
Maude  v.  Jcwett 
Maiighan  q.  t.  v.  Walker 
Maule  V.  Murray 
MdunscU  V.  Mazarccnc  (Ld.) 
Maury  ».  Shcdden     - 

Mawhey  (Bart.)  R.  »• 

Mawdesiey  ».  Parker 

Max  V.  Roberts 

Maxwell,  ex  'parte    - 
May  V.  Hawey 

R.  r. 

Mayrock  v.  Solyraan 
Mayhew  v.  P*«ik«r    - 
Mu%lin  t».  ToAvnse*.d 
Mead  v.  Young 
Me«gher  r.  Vandyke 
MeHkin,  Dec  r,  - 

Mears,  Doe  d.  v.  Dolman 

r.  CireenHway 

».  Scrtco'.d 

Meaux  V.  Humphrey 
MtdowcTott  r.  II<»lbrookc     - 
Medowscroft  p.  Sutlon  &  al. 
Meeke  v.  Oxiade 

Meekins  v.  Smith 

Mein,  R. «. 

Melau  r.  Duke  de  Filzjames 
Melhuish  r.  Maunder 
Melkridge  (Inhab.)  R.  v. 
Melli&h  c.  Pelherick 

It.  Simeon 

Mellor  r.  Barber 

_   , Deun  d.  Moor   r. ;    see 

Denn  d.  Moor  «.  Melior. 
,1.-^-  (Inhab.)  R.  v. 
Mellon  V.  Garment 
Mfnetoae  v.  Gibbons 


{ 


{ 


{ 
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2  T.  R.  172 

3  T.  R.  153,11. 

1 2  £.  R.  444 
3  B  &  P.  23 

2T.  R.    12 

2  T.  R.    81,». 

3  E.  R.  145 
5  T.  R.    98 

7  T.  R.  470 
5  T.  R.  87 
10  £.  R.  540 

6T.  R.  619 

1  H.  B.  6S0,n. 
12E.  R.  89 

2  N.  R.  4.34 
2  E.  R.  85 
13E.R.  197 
1  T.  R.  237 

1  N.  R.  139 

8  T.  R.  no 

2  E.  R.     1 

4  T.  K.  28 
2B.cSl-  I*.370 
1  E.  R.  456 
7  T.  R.  618 
1  H.  B.  291 

7  T.  R.  208,11. 

8  T.  R.  25 
1  H.  B.  50 
1  B.&  P.  61 
1  N.  R.  289 

lH.B.629,636 

3  T.  R.  596 

4  T.  R.  480 

5  T.  R.  376,n. 

1  B.&P.138 

2  N.  R.    72 

1  T.  R.  598 
8  T.  R,  450 

2  U.  B.  578 

3  T.  R,  387 


2  E.  R.  109 

2  N.  R.    84 

3  T.  R.  267 


Meulram  (Ass'gnt-e)  r.  Edmonsou  1  B.&  P. 3(59 

Mercer's  Executors,  Edwards  r.;  1 
Ht  Edwards  v.  Harben,  S.  C.    ) 
Meredith  v.  liodgea  -         2  N.  R.  453 


rArrest  II.  1.         -  42 
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Altidavil  1. 43.       -  U 

BillsofExch.  V.  1,2.  101 
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Mcrcflilb  V.  Meredith 
JVleretoiiy  v.  Duulope 
Merrick  t\  Vaucher 
Merryweather  v.  Nixan 
Mersey  and  Irwetl  Navigation 

ProprieJors  v.  Douglas 
Mersliatti  (Inliab.)  R.  v. 
Messenger  r.  Armstrong 
Me*>sin  .»  Massereene,  (Ld.) 
Mesure  v.  BriUou 

Metcaifv.Hail 

Metcalfe  r.  Brniii 

f.  Markiiani 

Metheringhaiii  (liitiali.)  R.  r. 
Meiix  q.  t.  r.  Howell  <!c  al. 

9,  Humphrey 

Mewburii  v.  Laiigley 
Meyer  n.  Ring 
Meysey  v.  Cariiell     - 
Michel  17.  Pareiki 
Michael  S<.  Coventry,  (Inliab.) 
Michell,  ex  parte 
Mickicfieki  (Inhab.)  R.  r. 
Michleni,  Doe  d.  Leach  v. 
Middlesex  (lubafo.)  R.  v. 


(Sheriff)  R. ». 


Middle^vood  v.  Biakes 

Middlecoy,  (Inhab.)  R.  v. 

Milbank  v.  JoUitfe    - 
Milburne  v.  Ewart    - 

V,  Nixon 

Mildeuhall  (Inhab.)  R.v. 

. I,,  Sl)€\vard 

Miles,  R.  V. 
Miller  V.  Cousins 

Doe  d.  Warry  v. 

-r.  Fatkin' 
-  Goodiitle  d.  v,  Wilson 


Master  v. 

V,  Moor 
V.  New  bold 

R.  Vm 

V.  Shawe 
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Milles  V.Andrews 
MiUikin  v.  Fo!l 

Mills,  Auriol  v. 

V.  Ball 
V.  Graham 
V.  IJead 


Millsoir  V.King 
Millie  V.  Gratrix 

Miincr,  Doc  d.  v.  Brightwen 

m   m  .       V.  Milnes 
Milstead  v.  Coppard 
Milton  V.  Green 
Millwardv.Sargcant 

Wilward  v.TlwIcher 

Millwood  V.  Walter 
Minet  V.  Gibson 
Minus  V.Baxter 
Minwortli  (Inhab.)  R.  v. 
Mirfield  (Inhab.)  R.  v. 
Milcham  (Inhab.)  R.v. 
Mitchell  V.  Edie 

— . V.  Cockburne 

V.  Gibbons 

V.  Milbank 


^  V.  Oldfield 

-R.  V. 

-,  Sutton  V. 


—  v.Tarbutt    - 
V.  Walker    - 


-  V.  Wheeler 


{ 


Mitchinson,  Doe  d.  r.  Carter 

— -  V.  Ilewson 

Mitford,  R.  V. 
Moftatt  V.  Carter 

^ V.  EaJt  India  Company 

.. V.  Van  Millinger 

Moises  V.  Tluiriilon 

Monk,  R.  V. ;  tee  R.  v.  Aroery, 

S.  P. 

.     ■  ■  v#Wadc 
Montgomery  v.  Ejrgiugton 
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7  T.  R.  348 
5  T.  R.  627 ,«. 
2N.  R.   75 
10  E.  R.  463 
2B.&P.  124,n. 

8  T.  R.  303 


This  Digest. 
Tide. 

Practite  V.  1 2.     * 
Practice  XI.  10#    - 

J  Covenant  VI.  1.     - 

Fills  of  Lading  30. 
Detinue 
Bail  IV.  16. 
Bail  II.  19. 
Award  1. 12. 
.  C  Cop>ho!d  II.  10. 
I  Ejectment  I.  33. 
Abatement  n.  1.  - 

Error  II.  38. 
Otfice&  Officer  19. 

r  Dyer's  Reports     - 

^  Error  HI.  1. 

(^  Corporation  IV.  17* 
I'ractice  XVH.  7- 
BillsofExcb.IV.  6. 

Fraclice  XI.  3. 

Poor(SeUl.)VIIL8. 

Poor  Rale  1.33. 

PoorcSetiL)  V.  6. 

Insurance  1. 2.  3. 

Agreenu*nta  11.  13. 

Bail  I.  13. 
(  Error  I.  4. 
(  Practice  X.  4. 
3  Attorney  III.  19- 

tSet-uffl9. 

Appeal  5.  * 

Statutes  25. 
(  Carrier  17. 
I  New  Trial  6. 

Abatement  II.  7«   - 

Tithes  1. 

Error  II.  27- 

Lease  II.  2, 3. 

Baron  &  Femuie  1. 3. 

Praclice'V.  19-     - 
Ship  1.  26. 
Pleading  VII.  2* 
Evidence  1V\  3.    - 


8  T.  R.  246,n. 

r.  r.  R.  362 

2B.cSjP.445 
1  H.  B.    33,71. 


Moot  Critchil,  (Inbab.)  R.  v.  2  E.  R.    66 


Moore  ♦•  Feauraont 
—  V.  Hawkins 


6  T.  R.  137 
3  T.  R.  90,92,11. 


Practice  XXIV.  15. 

Insurance  VI.  14- 
JBaillI.'l2. 
(Inquiry  15- 

r  Justices  of  Peace  III. 
\  Puor  (Rem.)  II.  6. 
(  HI.  19. 

Trespass  IL  7»     ' 


Ptf. 

3»3 
39s 

156 

110 

164 

70 

6S 

61 

128 

201 

1 

206 

327 

197 
206 
136 
403 
100 

398 
383 

357 

376 

260 

23 

65 

204 

39^ 

58 

432 

39 
453 

117 

324 

2 

463 
206 
3(^C 

91 

3.94 
4H 
34^ 
214 


409 

263 

67 

2o6 

8.  ?.92 
30'3 
36"5 

40V 


NAMES  OF  THE  CASES. 


€17 


Term.  Rbp. 
VoL        Pa. 


This  DlotST. 
TtUe,  Pa, 


Moore  Denn  d.  r.  Mellor ;  see 
Deiiii  d.  Moor  «•  Mellor. 

" ».  P>rke 

* ».  Mengber 


—  V,  Wilson 


Moores  v.  Hopper  * 

Motors,  R.  V.         .       • 

Moravian.  Levy  .        . 

Morrk  &  al.  v.  Abel 
Morewood  v.  Wood 
MorgaiiyDoe  d.  Harman  v. 

— ,  Doe  d.  Miisisfl  r. 

— ,  Goodlitle  d.  Norris  v. 


V,  Hughes 

9.  Johnson 
V.  Painter 

d.  Sumam  v.  Suruam 
R.  V. 


*  V.  Sargent 
Morland  r»  Ba)'iiss 

V,  Lush  ley 

Morley  ».  Gaiinford 

■        —  r.  Stroniborne 
if  orri%  Doe  d.  v.  Rosser 

*  V,  Langdale 

>  R*v.  • 


V.  Ludlam 
V.  Wall 


Morrison's  Case  * 

Morse  v.  Wilson 
—  -  Ooodtitle^  Lessee  of 
Falkener  «. 

Mortlorky  R.  v. 

Morton,  Doe  d.  v.  Roe 

• •  V,  l.amb 

Moseley.  Bart,  v,  Piersoa 
»  R.  V. 

r.  Stonehouse 

>'  V.  Massey 

Moes^  Doe  d.  Phillips  v. 

r,  Ste^ensoD 

Moss  r.  Birch 
—  V.  Hyroin 
• r.  Ch.i.  nock 

Motley,  Ex  parte 


} 


{ 


{ 


11  E.  R.  5S 
1  W.P.T.  39 

1  T.  R.  659 
SN.  R.  411 

6  E.  R.  419 

2  T.  R*  483,11. 
3B.&P.  35 
4T.  R.  157 

7  T.  R.  103 

3  T.  R.  763 

1  T.  R.  755 

2  T.  R.  225,231 
232 

1  H.  B.  62s 
6  T.  R.  265 

iW,P.T.289 

1  T.  R.  775 
11  E.R.457 
IB.&P.  58 
6  T.  R.  765 

2  H.  B.  441,11. 

2  H.  B.  442 

3  B.cV  P.  254 
3  £.  R.  15 
2  B.&  P.2S4 

{4  T.  R.  550 
3  E.  R.  213 
4  E.  R.  17 

2  H.  B.  362 
1B.&P.208 
4T.  R.  185,«. 

4  T.  R.  553 

3  T.  R.  565 

6  E.  R.  39T 
3  T  R.  3U0 

7  T.  R.  J25 
4T.  R.  104 

5  E.  R.  224,11. 

7  £.  R.  174 

8  £.  R.  149 
5  T.  R.  654 

1  W.P.T.  58 

5  T.  R.  722 

6  T.  R.  379 

2  E.  R.  399 
6  E.  R.  144 
2B.&P.455 

4  K 


Astuttipfiit  V.  4.    • 

Libel  IV.  14. 
(Carrier  14. 
(  Variance  L  32.     - 

Agent  I.  8. 
( Indictment  HI.  86. 

\  .    IV.  7. 

Assumpsit  III.  24 
Insurance  XI.  9« 
Pleiidii'g  XII.  4. 
Desrcnt  1. 
Devise  1. 13.         •* 
Ejertnieiit  1.  34. 
r  Action  on  the  Case  I 
^  VI.  II,  12, 13, 

(.Trespass  I.  22. 
Practice  XXIII.22. 
Abatement  II.  2. 
5  Devise  II.  11.    '     - 
I  XI.  10.      . 

Poor(Setl.)IIl.  12, 
Athdavit  III.  13. 
Bail  II.  5.     - 
Practice  VII.  3.    • 


48 

307 

117 
478 

19 
249 
250 

46 

277 
353 
163 
166 
201 
.4.  4 
14.  9 
46s 
407 

I 

171 
191 

371 
IT 
6T 

395 


Action  on  the  Case  1. 10.  4 

Partners  22(          •  331 

AwHrd  I.  11.         -  61 

Pleading  II.  28.    -  342 
Poor  (Overseers)  1. 18.  85J 

(  Corporation  HI.  6.  133 

(  QuoWarranto  III. 11.  422 

C9rponition  III.  7.  133 

Inferior  Court  3.  252 

Annuity  V.  3.       «  34 

Usury  1.  .            «  487 

Estoppel  6.           «  209 

Poor  (Seltl.)  IIL  22.  872 

Quo  Warranto  II.  7.  420 

Abatement  IV.  4.  3 
Act  ioy  on  the  Case  II  1. 4.    6 

Evidence  III.  2.    -  213 

Bustards  12.          «  96 

Office  &  OflBcer  4.  326 

Devise  II.  7.  5.     -  I70 

Judgment  II.  2^7 

Venue  II.  34.         -  484 

Bail  L  S3.     II.  27.  67 

Insurance  X  18.     ^  2S0 

B»nkiuptll.        •  77 

Ships  IV.  12.22.  446 

AmedmentV.  31 


6tS 


))AMES  OF  THE  CASES. 


MoQltoQ  q.  t.  V.  Bingham 
Moutitfcird  V.  Horton 
^ V.  Willcs 

■  V.  Gibson 

Moujfs  V.  Leake 

Mowbray  r.  Fleming 
Moyle  V,  Roberts  (Ld.) 
Mucklow  9.  May 

■  ».  Mangles 

Miiilman  r.  D'Eguino 

Mullay  9.  Backer 
Mulgrave,  Doe  d.  Phipps  v. 

HuUer  v.  Hartshorae 

Mullioer  v.  Wilkes 
Muilins  V.  R.  m  error ;  see 

Young  ».  R.9  S.  P. 
UltioJay,  R.  r. 
Muuden,  R.  o. 
Munro  v.  Spinks 

Hunt  r.  Stokes  *        • 

-^—    V.  Tremaniondo 
Munton,  R.  r.  -        - 

^lurgatroyd,  Sykes  d,  t.  — - 
Murphy  t*.  Cadeil 
Morray  v.  Hubbart 

■  ■  r.  Kelly 
Mursley  (Inhab.)  R.  v. 
Mussel,  Doe  d.  Morgan  ' 
Mussen  v.  Price  &  ah 
Mutford  (Hundred  of )  Thurtele  9. 
Bf yddletou,  R.  v. 

Myers  v.  Edge  • 
V.  Kent 

Myrtle  v.  Beaver 

Myttoo,  Fairlttle  d.  9.  Gilbert 


1 


} 


Teem.  Ref. 
Fol.        Pa. 

2T.  R.  5n.ff. 
2  N.  R.    62 

J!B.&P.337 
4E  R.  441 

8  T.  R.  411 

ll£.R.e85 

1  T.  R.  27 1.11. 

4WP.T.479 

lW.P.T.318 

2  H.  B.  365  ) 
6  E-  R.     7  > 
5£.  R.  316 
5  T.  R.  320 

5B.&P.555 

2  T.  R.  441,3,1 

3T.  R.    98 

1  E.  R.  584 
1  Stra.  190 
8  T.  R.  284 

4  T.  R.  561 


This  Diosst. 
TUic  Pi. 


Co^ts  IV.  2. 

Pleading  n.  II. 

Interest  15. 
'  Executors  HI.  5. 
C  Annuity  V.  18. 
(  VI.  21. 

Attorney  III.  9. 

Bankrupt  1. 7. 
Trover  28, 


4T.  R. 

6E.R. 

IT.R. 

2B.&P. 

4  B.&  P. 

2T.  R. 

IT.R. 

3T.  R. 

4E.  R. 

3£.  R. 

6T.  R. 

7T.R. 

2N.R. 
ClT.R. 
tfiT.R. 

1  E.R. 

2T.  R. 


557 

690 

16], «. 
137 

645 

6ii,ii. 

694 

763 

147 

400 

7^9 
254 
4(>d 
265 

237 
135 

16* 


141 
340 
S85 

229 
35 
38 
57 

74 
474 


Billdof£!ieb.VI2^l-4.  104 

Shiv  I.  4.  .        437 

Devise  VLl.        -        184 

rCosUVlI.  7.        -        1« 
<  Vin.30.     -        147 

(  Payment  into  Court  17.  334 


Pojor  Rate  I.  51.  35) 

Poor  (RelieO  6.  352 

Affidavit  I.  47.      *  i4 

C  Asumpsit  VI.  8.  50 

\  Executor  1.  5.       -  227 

Practice  XXIV.  6.  409 
Indictment  III.  33.    .   S49 

Landlord,  &c.  II.  6.  S9j 

Practice  XXV.  3.  411 

Practice  X.  19*  397 

Poor  (Sett!).  V.  33.  378 

Devise  1. 13.         «  VSl 

Assumpsit  I.  5.     •  44 

Handled  2.          •  Ut 

Indictment  Iff.  9.  847 

Agreements  I.  10.  SI 

Pleading  X.  14.    -  352 

Arrest  IV.  1.         -  42 

County  Rale  3.     •  159 

Assumpsit  H.  15.  45 

Estpppet  l-4»       *  201 


N. 


Nadm  9.  Battie 

• 

5  E.  R.  147 

Execution  IV.  ft 

22f 

Naith  9.  Tatlock 

'• 

9  H.  B.  319 

Use  &  Oectipation  4. 

487 

Vance,  R.  9.               -^ 

• 

3  T.  R.  312,»w 

Nantes  r.  Thompson 

• 

2  E.  R.  385 

Insurance  IX.  11* 

27* 

Kapier  9.  Schneider 

.* 

I2E.R.  429 

Interest  2. 

2tU 

N^res&al.9.  Saxby 

« 

2  T.  R.  497.». 

« 

Nation  v.  Banctt 

.• 

2B.&P.  30 

Practice  III.  4. 

391 

Mnylor  a.  CuUiDge 

'• 

IW.P.T.  19 

.   Covenant  VIL  81 

157 

NAMES  OF  THE  CASES^ 


6i9 


Term.  Rek 
Voi.        Pa. 


This  Digest. 
Tttie.  Pa. 


Neal  V.  Cottingliam 

—  V.  Dc  Garay 

Nealei;.Cotthighaiii 

— : — ,  R.  V. 

Keat  V.  A  lieu 

Neate  v.  Ball 

Neave  V.  Pratt 

Neild,  R.  r. 

Neluon  V.  Ogle 

Neiaoii*s  Assignees  o.  Coaucil 

Nelsou  r.  SiieriddB 

'  Lord  V.  Tucker 

Nergi  v.  Wallace 

Nesbitt  V.  Lushingtoo 

V.  Pyin 

-— 1.  Wbitniore 

Nethcrseal  (Inhab.)  R.  v, 

Neville  o.  Rivers  Ss  al. 

V.  St.  Barbc 

Newbury  (Inhab.)  R.  v. 

Newcj»stle  D.Doe,d.  SaHiidersr. 
Newcastle-upoo-Tyiie,  Wardcus 

of  the  Cooper  «  ConiitaDv 

of,R.».  . 

7~7rr (Mayor, 

&c.  of)  R.  V. 

Newcomb,  R.  r. 

Newell,  R,v.  .        . 

New  Forest  anhali.)  R.  r. 
Newington  (Inhab.)  R.  r. 
Newliog  r.  Francis 
■  $  R.  t,  •  • 


4  T.  R,  18^194,11. 

C  AbMement  in.  1?. 
(  Venue  I.  p. 


1 


7  T.  R.  5243 

1  H.  B.  132.n. 
6  T.  R.  241 

1  R.wScP.2l 

2  E.  R.  117 
2  N.  R.  408 

6  E.  R.  417 
2W.P.T.253 
1  T.  R.  1.57 
B  T.  R.  395 
4  E.  R.  238 
3T.  R.  17 
4  T.  R.  783 

7  'I.  R.  376,n. 

1  E.  R.    97, n. 

4  T.  R.  258 

7  T  R.  276 

2  N.  R.  434 
4  T.  R.  475. 

7  T.  R.  332,n. 


Staliitcs  11. 23.     - 
BhII  1.  2. 

Bankrupt  VIIL  11. 
Ship  ill.  16. 
Conviction  II.  19. 
Costs  VIII.  18.     . 
Baiikru|>t  HI.  1. 
Inquiry  6. 
Prize  Money  6. 

Assumpsit  II.  7* 
Insurance  VIII.  5. 
Affidavit  I.  40.      - 

(  Executor  V.  4. 


3 
4U 

456 
€5 

67 
444 
124 
146 

80 
256 
414 

44 
273 

14 

230 


}  Poor  (Setll.)  VIII.  44.  386 

J  Devi:»e  V.  II.         -  is% 

(Tenant  in  Tail  1.  462 

Insurance  IV.  13.  254 

(  Poor  Rate  III.  13.  36l 

(Appeal  10.             «  40 


7  T.  R.  543         i  Corporation  1.7.  II.  13. 132 

(  Mandamus  II.  30.         319 


1  E.  R.  114 
4  T.  R.  368 
4  T.  R.  266 


New  Mallon,  R.  r. 

Newman  9.  Bailey 
—  V.  Faucitt. 

"■  ~~»    R.    V^  m 

'  V,  Morgan  - 

V.  Walters 

Newnhaoi  v.  Law 

New  Radnor,  Corp.,  R.  v. 

Newsoni  v»  Thornton 

Newton  9.  Chanller 
■  r.  Lewis 

V,  Young 

Newton  Tonev  (Inhab.)  R.  v. 
Niblet  v.  Stvitii 
Nicholas  r.  Badger 
Nicholas,  St.,  Glouccslery  B«  9, 


5  T.  R.  478 
1  T.  R.  354 
3  T.  R.  189 
3T.  R.310 
C  2  T.  R.  522 
(  547.515,11. 
1  T.  R.  750,«. 

1  H  B.  631 
'  5  T.  R.  376 

10E.R.  5 
3B.&P.612 
5  T,  R.  577 

2  T.  R.  522,ii, 

6E.  R.    17 

7  E-  R.  137 

8  T.  R.  457,8,11. 

1  N.  R.  187 

2  T.  R.  453 
4  T.  R.  504 

3  T.  R.  259,11. 
J  T.  R.  723,11. 

4K2 


>  Mandamus  IV.  13.  320 

Poor  Rale  IL  11.  360 

C  Mandamus  I.  17*  216 
(  Poor  (Overseers)  1. 14.  355 

Poor  (§enl).  V.  64.  381 

Poor  (Setll).  III.  1.  371 

Corporation  in.  8.  134 

Quo  Warranto  I.  6.  420 


Bail  II.  9.             •  67 

Tithes  7.               .  46s 

Ship  V.  1.             .  446 

Amendment  II.  11  •'  28 

5  Agent  II.  10.        *  SO 

(  Bills  of  Ladii^  13;  108 

Bankrupt  VI  11.6.  87 

Bail  IV.  2 1.            -  70 

Distress  14.          •  19S 

Poor(Settl.)V.  5.  376 

Pleading  HI.  1.    -  344 

Trespass  II..4.      -  469 

Poor  Rate  I.  7.    -  356 


<M 


NAMES  OF  THE  CASES. 


Kicbolas,  SK  Nottinghain 

(iQbab.)R.  V* 
V'v  boils  q.  t.  V.  Bamfield 
■  ^  R .  V.  •  - 

Nichols  0.  HoyoQ 
If     ■   ■■  V.  Eai  le 
Nicholson  v.  Chapmaa 
r  r.  Goulhit 

-  c.  Willan 

Ni^litingate  v.  Towry 

,  Roe,  d.  V.  Quartley 
NiNon  V.  Jenkins 
Noble  V.  Durell  •  w 

•— -  ©.  King 
Nowell  t^.  Bingham 
Noone  v.  Smith 
Nordon  0.  Williamson 
Norfolk  (Duke)  &  IbboUon 

Doe  (I.  t^.  Ilawke 
Norfolk  (luhab.)  R.  v. 

I^orris,  Lpvelock*  d.  v.  paneaster 

— — ..Goodtiile,  d.  ».  Morgan 
w  V.  Norfolk 

North  V.  Evaits  •  •» 

y*     -   9,  Lamf^ert 
'—  q.  I.  V  SmAT% 
yioTih  Cray  (Inhabi.)  R.  9. 
North  Nibky  (Inhab.)  fi.  r. 
NorthumiieTlaQd,  <l)uke)  «• 
ErrJiigton 

Northvick  (Ld.)  r.  Stanway 

Norton  V.  Danvera 

*^  ».  Fazan 

I-  jwxta  Kempsey  (Inhab.) 

Norwicli  (Ibhab.)  R,  v. 

Nonvicb.  St.  Michael,  at  Thorn, 

(Inhab.) 
Norwich,  St.  Peter  of  Mancroft 

(iMhab.)R,  p,   • 
Notley  r.  Cosens 
|k}ottingb»in  R.  v. 
^owlap.  Ex  parU 
">  r.  Gdddet  • 

^oyes  V.  Cooling 
Numz  v.  Modigjiatii 
NuD^hain  Courtnf  y  (Inhab.)  R.  r. 

Nunn,  Doe  d.  v,  Luf  kin 


1 


} 


I 
1 


&  a'.  V,  Wilsmore 


{ 


Norse  V  Crtfg 
Nurton.  Buskil.  Wballey  v. 
Nult  V.  Bourdieu 
^rr-  9.  Yerqey 

•  ^     ,  Vy right's  Executors  r. 


{ 


Term.  Rvp. 

TliisDiGEST. 

roi.       Pa. 

TUle. 

Ptf, 

2  T.  R-  726 

Poor  (SettU)  1.6, 

366 

1  T.  R.  657.fl, 

5  T.  R.  281,». 

13E.R.185 

Practice  XII.  16. 

399 

8  T.  R.  395 

Attorney  IV.  12. 

59 

2  H.  B.  ^54 

Lien  5. 

307 

2  H.  B.  609 

Bills  of  Etch.  VII.  24 

.  IQ3 

5  E.  R.  507 

Carrier  12. 

117 

4  E.  R.  102 

Bail  IV.  4. 

69 

1  T.  R.  6.30 

Devise  Vltl.  2. 

186 

2  H.  B.  135 

Trover  6. 

472 

3  T.  R.  $71 

Custom  9. 

161 

1  H.  B.    34 

Covenant  VIII.  6. 

158 

4E.R.    l6 

Practice  XXII.  9. 

405 

1  h.  B.  36q 

Practice  XX.  8. 

4(14 

lW.P.T.378 

Witness  I.  19. 

495 

2  E.  R.  481 

Devise  XILU. 

191 

6  T,R,  196,11. 

3  T.  R.  7S3  ) 

4  T.  R.  122  5 

Ejectment  1, 47f 

202 

J  T.  R.  7^5 

Eje^inient  I.  34. 

201 

lW.P.T.212 

Pleading  II.  18. 

341 

2  H.  B.    35 

Practice  III.  23. 

352 

2B.&P.218 

Practice  XIV.  4. 

400 

IB.&P.  51 

Penar  Action  9. 

335 

2  T.  R.  5Q9.n. 

5T.  B.    21 

Poor(Settl.)V.  22. 

377 

5  T.  R.  5?2 

Covenant  ly.  l.     . 

155 

dB.ftP.346 

C  Copyhold  II.  3.     . 
\                 IV.  5. 

129 

7  T.  R.  375 

Affidavit  L  60,      - 

15 

1  B.&  P.  226 
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r.  Jews^on  •        4  T.  R.  362,ii. 
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S.  C. 
Reid  r.  Clarke 

».  Darby 

Remnant,  R.  r.     - 
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Attachment  III.  13.        56 


Lease  !!•  10. 
Power  22. 


Poor(Settl.)L22. 

Ship  L  23. 
CDeiiseV.  11. 
(  Tenant  in  Tail  1 . 

Poor  (Settl.)  U.  8. 

Covenant  L  14. 

Attorney  IV.  8. 

Libel  IV.  12. 
C  New  Trial  29. 
(Way  15. 

Bills  of  Exch.  VI.  5. 

Affidavit  III.  15. 

Practice  VU.  9. 

Joinder  in  Action  17. 
Practice  XXIH.  24. 
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Shipley  V.  Cooper 

Shipham  q.  1. 1.  Ilesibe&t 

Shipwick  V.  Blanchard 
Shirli*y  v.  S.mkey 
Shirrtf  r.  AVilkes 
Shivers  r.  Brooke    .   - 
Shombcck  r.  De  la  Cour 

Shore  Doc  d.  v.  Porter 

Shoreditch  Commissioners,  R.  v. 
Shurt  d.  Gastrell  v  Smith 
—   -  r.  Pruen 
Shortridge  v.  Hiern 


7T.  R. 
5T.  R. 
2T.  R. 

1  T.  R. 
3T.  R. 
6T.  R. 
4T.  R. 

2  E.  R. 
2H.  B. 
6T.  R. 
4T.  R. 
5T.  R. 
8  E.  R. 
5  T.  R. 
4T.  R. 
IT.  R. 
5  E.  R. 

1  H.  B. 
12E.  R. 
8T.  R. 

2  E.  R. 
7  T.  R. 


589 

571 
K/6 

83 
141 
327 
275 
211 
284 
665 
381 

5l,n. 

537 
35 
8';4,5 
454 
132 
158 

29'> 
585,11. 
2 

6.98 


Shove  r.  Pincke 

r.  Webb 

Shrewsbury  (Inliab.)  Hiles  v« 
Slirubb  r.  Barrett 
Shiillzs  Executors   p.  Pairy; 
tee  Cox  p.  Parry,  S.  C. 

Shum  &  al.  p.  Farrington 

Shuttleworth  p.  Pilkiogtoii 

Sifiken  p.  Lee 

Sikes  R.  f . 

Sills  V.  WorswJrk 

Silvester  p.  Wilson 

Simeon  p.  Thompson 

SiuunOods  p.  Swaiue 


4  T.  R.  109 

6  T.  R.  25)8 

2  B.&  P.  1 30 
1  E.  R.  48 
8  T.  R.  6l?8 
10E.R.3i2tf 

3  T.  R.    13 

4  T.  R.  701 

4  E.  tt:  419 
6T.  R.  16*3 

5  T.  R.  4G0 

5T.R.  124.310 

1  T.  R.  732 
3  E.  R.  4.'>7 

2  H.  B.    28 

1  1  T.  R.  464 

C  1B.&P.640;  ) 
(  8  T.  R.  4(>3,if.  ^ 

1  T.  R.  240.11. 

2  N.  R.  484 
7T.R.    56 

1  H.  B.  665 

2  T.  R.  444 
8T.  R.  71 
)W.P.T.549 


Bankrupt  II.  40.  - 

Amendment  11.  8. 

Mandamus  II.  2. 

Poor  (Settl.)  I.  38. 

Insurance  XI.  II. 
(  Bail  IV.  26. 
l[  Trespass  11.  11.    - 

Devise  I.  20. 

Devise  II.  13 

Highwavs  I. 

Atfidauf  I.  2,  4.    - 
Inspection  5. 
Ahateiuent  III.  10. 
Iu()uirY  3. 

Action  on  the  Case  II. 
Eiror  III.  5. 
Covenant  II.  5. 
Quo  Warranto  II.  14. 
Devise  \II.  10.     - 
Poor  Rate  I.  18. 
Practice  X\1I.  3. 
Annuity  V.  21,  22,23 
Pleading  V.  1. 
Copyhold  V'l.  8.    - 
Action  on  the  Case  II. 
luaurauie  XII.  5. 

Pieadins:  II.  47. 

Venue  11.30. 
C  Juri?»di(tiou  !5. 
(Statules  I.  13. 

Trover  25. 

Wager  15. 

Partners  10. 

Bail  III. 8. 

Pleading  IV.  7.     - 
C  Ejerlmeut  II.  9. 
(  txetulor  I.  8. 

Appeal  4. 

Devise  XII.  20,    - 

Tax€:>  17. 

R»»pleviii  '28. 
J  Devise  XII.  13.     - 
I  Liniitai>oi:sL  I.    - 

Auutiity  \  1.  24.  25. 

Hundicd  2. 

Costs  VI.  1. 


79 

27 

317 

369 
278 

70 
469 
167 
172 
240 

II 

26'0 

2 

20.6 
207 
151 
4:1 
102 
356 
405 

.  :5 

345 

130 

17.5 

2:8 

-343 

4.S4 

473 

490 
330 

69 

345 
.202 
227 
39 
193 
461 
426 

\9i 
312 
38 
242 
143 


Pleading  X.  9*      * 

351 

Variance  1. 18. 

477 

InituraQce  XIII.  20. 

2iS2 

Excise  9. 

222 

Baiikrupt  II.  4*     - 

76 

DtniM!  V.  19. 

184 

Prartire  XIX.  3.  . 

404 

Award  11. 22. 

63 

NAMES  OF  THE  CASES. 
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Term.  Rep. 
Vol.        Pa. 


This  Digest. 
Tale.  Pa. 


Simmons  v.  Clason 
Simon  0.  Dillon 
Simpson  v.  Scales 

Doe  d.  White  v. 

Simson  v.  Harcourt 
■     ■  —  &  al.  V.  Merac 
Sinclair  v.  Monsieur  dc  France 

•*— ' ,  R.  r. 

Singleton  r.  Butler    - 
Skarratt  r.  Vauj^han 
Skarrott  v.  Vauglian 

SkeggSy  Denn  d.  Stanhope,  Ld.  v 

Skerratt  v.  Oakley 
Skingle,  R.  r. 
Skinuer  v.  Davis 
Skiplam,  (Inhab.)  R.  v. 
Skone,  R.  r.  -  > 

Skntt  V.  Woodward 

Slade  r.  Dowland 

Slade,  England  d.  Syburn  v. 

Slater  v.  Came 

r.  Slater,  Denn  d. 

Slipper  p.  Stidstone 
Slow,  R.  r. 
Slubey  v.  Hayward 

Small,  Doe  d.  v.  Allen  n 

Smart  v.  Wolff 
Smith  r.  Barclay 

V.  Barrow 


{ 


{ 


V.  Bower 
r.  Broombead 


—  V.  Biichadan 
V.  Burlton 
».  Chester 
d.  Richards  v*  Clyftbrd 

'  V'  Coffin 


V.  Cologan 
9*  Copestake 

V.  Dickenson 


6  T.  R.  533,)t. 

1  T.  R.  6*93.n. 

3  B.&  P.4.96 
5.E.  R.  16'2 

4  T.  R.  568,11. 
9  E.  R.    35 
2B.&P.363 

6  T.  R.  578,11. 
2B&P.283 
2VV.P.T.266 
2W.P.T.26<) 

2  T.  R.  134.429 
430,11. 

8  T.  R.    59,w. 

7  T.  R.  492 
7  T.  R.  5^9 

2W.P.T.196 

1  T.  R.  490 

6E.  R.  514 
1  H.  B.  288 
2B.&P.570) 

5  E.  R.  272  3 

4  T.  R.  682 

2  T.  R.  442,n. 

5  T.  R.  335 
5  T.  R.  493 
5  T.  R.  376,«. 

2  H.  B.  504 

8  T.  R.  147 

3  T.  R.  323 
3B.&P.219 

2  T.  R.  476 

3  T.  R.  662 
7  T.  R.  3C0 
1  E.  R.  6 
1  E.  R.  241 
1  T.  R.  654 

1  T.  R.  738 

2  H.  B.  451 

2  T.  R.  11 8,11. 
2  T.  R.    58,«. 

3B.iS:P.630 


— ,  Doe  d,  Bromfield  v.  2  T.  R.  436 

— ,  Doe  d.  Chandler  v.  7  T.  R.  531 

-  ».  Dudley ;  see  Smith  v. 
Woodcock/ S.  P. 

-  r.  Edge           -  -     '  6  T.  R.  562 

-  V.  Field           -  -        ST.  R.  402 
-r.Gale            -  -        7T.  R.  364 

d.  Oastrell  Short  w.  -        5  £.  R.  419 


} 


Rivers  3. 
Devise  II.  41. 
Distress  5. 
Assumpsit  IV.  7" 
Alien!  6.     . 


427 
175 

19'^ 
47 
26 


Bankrupt  VIII.  8.  87 

Paynioiit  into  Court  25. 334 
Costs  Vli.  8.         -         145 


Devise  II.  45.       -  I76 

Poor  Rate  I.  55.  339 

.  Inferior  Court  3  3.  2:>4 

Poor  (Settl.)  V.  I.  375 

Excise  11.              -  2*22 

Amendment  V.  11.  30 

Seisin  5.                 -  429 

C  Ejectuient  I.  46.  202 

(  Evidence  IX.  3.  219 

Devise  V.  10.        -  183 

Set-off  7.              -  4 J I 

Bills  of  Lading  22.  109 

r  Devise  II.  52.       -  177 

I             IV.21.       -  181 

Admirahyl.  5,6.  10 

Affidavit  1. 56.      -  15 

r  Assumpsit  VI.  26.  51 

J  Partners  18.           -  331 

1  Set-Off  9.              *  43 1 

(,  Executor  1. 2.        -  227 

Limit,  of  Actioni  19.     311 

Bankrupt  Vn.8,9,  10.    86 

Bankrupt  IV.  31.  83 

Prisontr  1.  3.        -  413 

Bills  of  Exch.  L  8.  97 

Recovery  4.           -  424 

(Devise  IV.  8.         -  I79 

(Bankrupt  11.  25.  78 

Insurance  II.  9.     -  26*2 

{Patent  7.               •  353 

Penalty  3.              -  3.36 

Landlonl,  &c.  I.  2.  294 

Devise  V.  14.       -  183 


Costs  1. 4,              -  138 

Agreements  HI.  1.  24 

Bankrupt  I.  '2B.      -  76 

Devise  XII.  20.    -  I93 
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NAMES  OP  THE  CASES. 


Term.  Rkp. 
FoL      Pa. 


Tliis  DlGESt. 
Itth.  Pas 


Smith  0.  Oodddfd     '• 
•—  -,   Goodwin    q.  U  t, ; 
Goodwin  v.  Parry,  S.  P. 

—  V.  Hailc 


ate 


V.  Hodson 

d.  Stourtou  V.  Hurst 
V.  James 

V.  Jameson 

V  JefForvs 
V.  Kendnll 
V,  Lsiscelles     * 
V.  M*C!ure 
V.  Mapleback 
V.  Miller 


r.  Milles 


V.  Muller 
V,  Nissen 


--i\0*KelIy 

—  r.  Oriell 
-- 1».  Painter 

—  r.  Payne 

—  q,  t.  r.  Prager 


'f  R.  V, 


—  r.  Shepherd 
-V.  Smith 

^  V,  Stokes 

—  V,  Tfl\lor 


—  V.  Tv^on 

—  V.  Wallis 
--«.  Whale  V 

—  V.  Wilson 

—  V.  Woodro'^k 

—  r.  Woodhoouse 


«■  V.  W'oudward 

r.  Younger' 

Smithey  v,  Ethnonsou 

Snrithies,  R.  r. 
Snelliiig,  Doe  d.  Stevei;3  r. 
Siaith  V.  Ctale 
bnOwden  v.  Davies     - 
Soaner.  Inland 
Sodergreen  r.  Flight 
Softly,  e;c  paiie 


} 
{ 


3B.&P.465  Bankrupt  II.  36.   -  7^ 


6  T.  R.    71 
1B.&P.563 

4T.  R-  211 

1  H.  B.  644 
6  T.  R.  752 

5  T.  R.  603 

6  T.  R.  776 
6  T.  R.  123 
2T.  R.  187 
5  E.  R.  476 
1  T.  R.441 
7T.  R.    96 


Costs  IV.  10.        "  14f 

5  Bankrupt  VIII. 2.  86 

(Set-Off31.            -  433 

Practice  VII.  10.  -  395 

Practice  VIII.  4.  3^5 

(  Assurapbil  II.  11.  45 

I  Partners  1 5.          -  331 

Practice  XXII.  20.  406 

BilUofExch.III.3.  100 

Insurance  II.  4.  26^ 

Bills  of  Exch.  I.  I4w  93 

Agreement  I.  1,  2.  20 

Practice  III.  17.  392 

r  Bankrupt  II.  30.  78 

.  rr.  o    4   r          J  Executor  V.  1.  230 
1  l.K.  475         ^Trespass  1.1.11.18.167,470 

(Trover  21.             -  473 

J  Award  IV.  1.        -  65 

(Pleading  II.  45.    -  343 

5  Assumpsit  V.  13.  4S 

IBillsof  Exch.  1.5,  97 

Inferior  Court  6.  252 

Bankrupt  II.  35.  79 

Practice  III.  6.  591 

Bankrupt  VIII.  3.  86 

Witness  i.  29.      -  AfHy 

Quo  Warranto  III.  6.  421 

Information  5.      -  25'r 

i  Baker  3.                -  74 

(Conviction  I.  2.  '  -  122 

IndictinentIH.29.  54« 

Error  II.  19.         -  205 
Payment  into  Court  24.  33<V 

Bankrupt  II  34.  .  79 

Evidence  IV.  4.  214^ 

Affidavit  I.  50.      -  14 

Costs  IX.  7.           -  U7 

Set-Off  24.            -  432 

Ship  I.  21.            -  4411 

Bills  of  Exch.  n.  7.  9» 

Pleading  II.  12.  34f> 

5  Evidence  IX.  8.  220 

(  Pleading  IX.  3.     -  3oO 

Afiidavit  I.  37.     -  -1* 

C  Bankrupt  VIL  11,  12.     Sif 

(Bond  III.  10.        -  113 

Atta(;)iinent  III.  8.  55 

Devise  IV.  18.       -  ISO 

'  Bankrupt  I.  2S.     -  76 

Assumpsit  VL  29.  51 

Manor  12«            -  32? 

Lien  21.                 -  SpJ? 

Impressing  Seamen  7-  24J 


3  T.  R.  624,6 

1  T.  R.  269 

IB.&P.   75 

1  E.  R.  368 

2  T.R.  719 

6  T.  R.  1 52 

7  T.  R.    60 

3  T.  R.  573 
7  T.  R.    80 

8T.  R.  588 

2B.&P.  127 
5  T.  R.  9 
2N.  R.473 

1  E.  R.  S63 
IN.  R.    96 

2  B.c^  P.339 

1  T.  R.  252 
2B.«5cP.4S2 

8  E.  R.  437 
4  T.  R.  691 

2  N.  R.  233 

4  b.  R.  585 
3B.&P.550 

3  E.  R.    22 

3  T.  R.  3.51 

5  E.  R.  87 
7  T.  R.  364 
IVV.P.T.359 
IOE.R.259 

6  E.  R.  622 
3  E.  R.  466 


NAMES  OF  THE  CASES. 


C4i 


Soilleux  t.  Herbst     * 
Solomons  V.  Freeman 


— V.  Lyon 


Term.  Rbp. 
Pol.        Pa. 

2  B.&  P.  444 
4  T.  R.  557 

1  E.  R.  369 


ThisDxOBSt. 
Tttk.  Pa. 


V.  Ross     * 


■^  R,    Vm 


\ 


Somerset  (Inbab*)  E.  r. 
Somervillc  v.  Lethbridge 

--^ V.  White 

So|)er,  K.v, 

Soulsby  V  Neving     -  ,  - 

Soutball  r  Leadbetter 

Southatnpton  (Mayor)  r.  Graves 

Southcote  V,  Braithwaite 

Southertdn,  R.  v. 

Soutbey  v,  Butler 

South  Lynn  (Iiihab.)  R.  r,     - 

• 

Southowram,  (Inbab.)  R.  v. 
Sowerby  v,  Harris 
— • (Inbab.)  R.  t. 

Spalding  v.  Mure      • 

Spalton  V.  Moorhouse 
Sparenburgh  «.  Bannatyne 
Sparke  v.  Martindale 

Sparks  v.  O'Kelly 


V,  Simpson 


Sparrow  v.  Hardcastle 


->  R«  V. 


Spearing  v.  Buckner 
— ~t  R»  V,  • 

Spence  v.  Stuart 
Spenceley  v.  Schiilenberg 

r.  Wiilalt 

Spencer  v.  Ooter 
V.  Hall 


-  V.  Scott 
-,  R.  V. 


Spicer  v.  Teasdale     - 

Doe  d.  V.  Lee 

Spieres  v.  Frederick 

■  V,  Parker 

Spiller,  R.  v. ;  see  R.  r. 

Edyvean,  S.P. 
SpiUbury  v.  Micklethwatte 

Splidt  V.  Bowles 

Spottiswoode^  R*«. 
Sprang  v.  AJanprivatt 


4T.  R. 
iH.  B. 
1  T.  R. 
6  T.  R. 
6T.  R. 
5  E,  R. 
5T.  R. 

9£«R. 
ST.  R. 
8T.  R. 
1  T.  R. 
6E.  R. 
3  B.&P. 


ISS.it. 

249 

196, n. 

213 

145 

27  s 

310 

458 

590 

624 

120 

237 


5  T.  R.  664.7 

1  T*  R.  353 
4  T.  R.  494 

2  E.  R.  276 

6  T.  R,  863 

6  T.  R.  366  ; 

1  B.&P.  163 
8  E.  R.  593 

(  lW.P.Ta68 
\2  N.R.  421 

2  B.&  P.  379 

7  T.  R.  4l6,«. 
<  2  T.  R.  198 
(2  T.  R.  196>. 

6  T.  R.  610 

1  T.  R.      A,n. 

3  E.  R.    89 

7  E.  R.  357 
7  E.  R.  108 
1  H.  B.    78 

1  E.  R.  688 
IB.&P.  19 

6  T.  R.  733,11. 

2  B.  &  P.  49 

llE.R.dl2 
2T.  R.    55.«. 

1  T.  R.  141 


} 


lW.P.T.146 

luE-R.279 

5  T.  R.  437,11. 
llE.R.dl6 

4N 


Award  L  2. 

Practice  XVIIL  4. 
^  Pleading  X.  10.   n 
I  Amendmeut  L  10« 


Conviction  TV.  3. 

Devise  VIII.  8.    - 

Error  II.  14. 

Bastards  12. 

Landlord,  &c.  IV«  1 1. 

I^iandlotd,  ficcllLl. 

Inspection,  &c.  3. 

Bail  VL  21. 

Indictment  I.  34* 

Bankrupt  II.  1 7« 
JPoor(SeUl.)VIII.23. 
{Witness  IV. 5.      - 

Poor  (Rem.)  in.  11. 

Annui^y  V.  12.     - 

Poor  (Sertl.)  V.  69. 
f  Affidavit  I.  344  * 
<  Variance  I.  27-  - 
t  IV.  6.     . 

Insolvents  13. 

Alien  6. 

Bond  IL  11. 

Bail  VI.  20. 

Statutes  II.  53.     • 

PracUce  XVl.  5. 

Information  3«     " 
Certiorari  II.  13. 
Devise  II.  5. 
Quo  Warranto  IL  3* 
Arrest  I.  28.  -    ' 

Witness  II.  5. 
Witness  VI.  3.      - 
Amendment  V.  6. 
Practice  XXIV.  8. 
Variance  IV.  7.    - 

(  Costs  VI.  9. 
(  Practice  X.  7- 
Landlord,  &c.  IL  25. 

(  Evidence  IX.  5.    - 
(Penal  Action  1. 


Sheriff  ILl. 

{Bankrupt  II.  I9. 
Ship  1.  22. 

Bail  VI.  6. 


61 
403 
351 

S7 


US 

187 
205 
96 
S99 
297 
260 

72 

245 

77 

384 

498 

365 

34 

381 

18 

478 

481 

257 

25 

112 

73 
456. 

402 

255 

119 
170 

420 

42 

497 

^99 

30 

409 
481 

143 
396 
297 

220 
335 


4S€ 

77 
441. 

78 
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NAMES   or  THE  CASES. 


Term.  Rkp. 
Fai.       Pa. 


Spray,  Dena  d.  Goodwin  r.  1  T.  R.  A6G 


Spring  d.  Titcher  v.  Bile  &al. 

Sproat  V.  Matthews 

Spunier  v.  Vale 

Spyvc  r.  Topham 

Stable  r.  Dixod 

Stables  ^  ai.  v.  Ashley  &  al. 

Stacey  v,  Fedcrici 


-,  R.  V. 


Stadholme  r.  Hodgson 

Stadt  V.  Lfll 

Stafford  (Inhab.)  R.  r. 


1  T.  R.  435,fi. 

1  T.  R.  182 
IOE.R.413 
3  E.  R.  115 
6  E.  R.  163 
1B.&P.49 

2B,&P.390 

1  T.  R.      1 

2  T.  R.  390 
9  E.  R.  348 
6  T.  R.  196.11. 


(Mayor,  &c.  of)  v.  Bolton  1  B.  &  P.  4* 
,M       Ml  53T.  R.646 

(Marquis)  11.  r.        -     ^yE.  n.  5<2l 

(Mayor,  &c.)  R.  r.    -        4T.  R.689 


Staffordshire  &   Worcestershire^ 
Canal  Coni^>aiiy,  R.  v. 


Justices,  R.  r. 


Stains  (SirW.)  v.  Johannot 

V.  Planck  *    - 

Stainton  v.  Beadle 
Stamford  (Earl)  his  Case 

Stammers  v.  Dixon 

Stamper  v.  Mllboume 

Standen  v.Standen 

Standon  Massey  (Inhab.)  R.  v. 

Stanhope  (Lord)  Denn  d.  v. 
Skeggs     . 

Staniforth  Tarleton  r. 

Stanuard,  R.  r. 
Stannington  (Inhab.)  R.  v.     - 
Stanway  q.  t.  v.  Perry 
Stanwix  (Inhab.)  R.  r. 

Staple,  Doe  d.  Hodsden  v. 

• 

Starey  ».  Barnes 
Startifant,  R.  t». 
Stead  ».  fiarablc 

1'.  Healon 

'. ,  R.  ». 

»•  Izard 


>  8  T.  R.  340 

7  T.  R.    81 

3  E.  R.  151 

7  E.  R.  549 
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1 2  E.  R.    ( 
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-*-«  V.  Modtgliani 
Waymci  r.  Read 
Weakley  d.  Knight  r.  Rugg 
Weakly  d.  Yea  v.  Rogers 
Weal  V.  King 

Wealherhead  v.  Dniry  - 

Weatherstone  r.  Hawkins     — 
Weaver  v.  Be Iclier  Thunder  d. 

V.  Bush 

Webb  &  al.  Beard  &  Ux.  v.} 


(in  error J 
V,  Brown 


i 


Doc  d.  9.  Dixon 

' V.  Fox 

t>.  Geddes 

V.  Harvey 

V.  Heme  &  al.  Sheriff,  &c. 

V.  Hule 

V.  Mattliew 

* ,  one,  &c.  V.  Pritchett 

'  V,  Puckry 

v.  Rusbel 

V,  Thompson 

V.  Ward 

Webber  r.  Austin 

Doe  d.  V,  Thynne  (Lord) 

-,  R.  V. 

Webster,  R.  r. 

9,  Scales 

IT.  Dc  Tastct 

Weddall  &  al.  v.  Bergher 

Weeden,  Doc  d.  ».  I^a 
Weedoii  v.  Timbrell 

W'egg,  Roe  d.  Hale  v. 

Weigall  v.  Waters 

Weld  V.  Hornby 

Welden  t\  D.ivis 

Weldish,  l\.v. 

Weller,  Doe  d.  Collins  «.       - 

•!-*- V  Robttisuu 

*• ^  ».  Tokc 

Wellington  v,  Artcrs 
Weils,  Right  d.  Dean,  &c.  of,  \ 
r.  Bawden  -  -      ( 

*■ V,  Fydall 


Term.  Rep* 

5  T.  R.  598 

5  T.  R.  447 

2  H.B.  235 

3  T.  R,  437 

1  T.  R.  735 

2  T,  R.  30 
5  T.  H.  599 
7  T.  R.  322 

7  T.  R.    51,B, 
12E.  R.4j2 
11  £.  R.]68 

1  T.  R.  110 

3  E.  R.  449 

8  T.  R.    78 

2  B.  &  P.  93 

5  T.  R.  535 
9E.  R.    16 

7  T.  R.  391 

1VV.P.T.540 

2  T.  R.  7-^7 
1  B.\P.  281 

7  T.  |{.  332,ft. 
J  B.\P.2^5 
1  BAP.  263 
5  T.  R.  299 

3  T.  R.  3.93 
1  B.  <&  P.  5 

7  T.  R.  2g6 
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Wetlon,  Doe  d.  Barnfield  v. 
Whale  V.  Booth 
-< V,  Fuller 

Whaley  v.  Pagot 

Whalley,  Buck  d.  v,  Norton 
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WhHtely,  Doe  d.  v.  Teliiiig     - 
Wheeler  v,  Copeland 

• r.  Heseltine 

Whelliiig,  R.r. 
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2W.P.T.1I5 
2  E.  R.  135 

5  i:.  R.  225 
2B.&P.593 
2B.&P.335 
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ISO 

Scire  Farias  3. 

428 

Foreign  Laws  2, 5$  6. 

233 

Way  6. 

492 

C  Annuity  I.  1. 
(TtuJerl. 

31 

462  • 
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!ljrpght  R.  tf.  - 

-: V.  Shiffiier  - 

"■  Sniytbiea 

■»           V.  Walker  -^ 

Wrout,  Deno  d.  p.  Feno 

Doe  d.  Shewen  v, 

Wjati  V,  Hertford  (Marquis) 

« 6c  al.t^.  Siiiee 

\V> bonier,  Ro^s 
XVyburd  v.  Tuck  et  al. 
W>cr.  Fisher 
Wyer,  H,y, 
M'ykliaiu  V.  Wykhani 
W}iie,  R.  f. 

Wyninndhiim  (Inhab.)  R.  v, 
iVyudliain  Doe  d.  v.  Hiilcombe 
Wyim  r.  Petty 
Wynne  r.  Raikes 
— —  (Dr.),  R.  V. 
JVyrley  Caiial  (Navigation  r. 

Bpdley 
IJVyvill  V,  Sbtpherd 


Tbrm.  Rep.  ' 

Tbis  Digest. 

Vol.       Pa. 

Title. 

Fa, 

8  T.  R.  203,8 
1  E.  R  516 

Libel  I.  2,  3.       - 
Insurance  Xlll.  35* 

304 

lOE.  R.409 

Dilapidations  3. 

194 

3B.&  P.  5()4 

Practice  III.  26.    - 

399 

J  8  T.  R.  474      ) 
I1B.&P.  261,11.  j 

Abatement  IV.  3. 

3 

5  E.  R.  132 

Copyhold  VL  8. 

130 

8T.  R.  147 

A^eutl.4. 

19 

1  B.&P.  344 

Affidavit  1. 45.       ^ 

14 

i2W.P.T.  68 

Bankrupt  IV.  23. 

82 

IB.^P.458 

Tithes  14. 

4^ 

3  B.&  P.443 

Practice  XIV.  17. 

401 

2T.  R.    77 

Felony  1.  1. 

930 

IIE.R.458 

Trust  and  Trustees  6. 

475 

1  N.  R.    92 

Indicttnem  IV.  9. 

250 

6  T.  R.  552 

Poor  (Seltl.)  HI.  7. 

371 

«       7  T.  R.  713 

Power  21. 

3S9 

4  E.  R.  102 

Bail  IV  4. 

69 

jE.  R.  514 

Bilkof  Exdi.  hlU 

9! 

2  E.  R.  ^26 

Indictment  III.  34. 

S49 

i  7  E.  R.  36^ 
1  H.  B.  162 

Statutes  I.  21. 

453 

Variance  1. 14. 

m 

X. 


XJAieqes  v,  Jaque; 


6  T,  R.  A^ 


Wqgqr  6i. 


4^ 


y. 


y^dell,  R.  V.        • 

Yardley  v.  Bur<;e89 
larnioutb,  Great  (Inhab.) 

R*  V.  7 

Varpole  (Inhab.)  R.  p, 
Yiate's  Ctise  r 

Ifates  V.  Doug9n 
—  r.  Hall 
Yate  r.  Willan 
Yea,  Bart.  p.  Fielc{ 

•:— r.  Letbbridg^ 

Yeardley  ».  Roe     - 
Yt  rra^ay  r.  Constable 
Yoik,  Art'fibisUop,  R.  v. 

i*^- Roe  d, 

Berkifry  (Earl  of )  p,    ' 

ypr|j  (Mavor,  *c.)  R.  p^ 


} 


4T. 
4T. 
8T. 


4T. 
3Tl 
6T. 
IT. 
2E. 
2T. 
4T. 
3  T. 
4T. 
6'T. 

J6E. 

/4T. 
12T. 

1 


R.321 

R.  697,11, 
R.    68 

» 

R.  71 
R  681,11, 
R.  288 
R.  76 
R.  128 
R  708 
R.  4p3 
R.  573 
R.  4,fi, 
R.  490 

R.    86 


C  Conviction  II.  9.   -        ie3 
\  OuUWry  11,        -        328 

Poor  (Rem.)  1. 6.         .362 
« 

Poor  (Rep.)  III.  17.     365 

Baii  VI.  7.  •  72 

Ransom  1,2.         -        423 
Payment  into  Court  13.  Zn 
Deed  II.  3. 
Replevin  6. 
Attorney  lY.  11.  ' 


School 
Lease  I.  15. 
Mandamus  1. 11,  12. 


5T. 


R.  699 

R'.  521,530^11. 

p     /?/?         (  Evidence  I.  4. 

'^^    ^^         >  Mandamus  IV.  2. 


161 
425 

• 

428 
301 
315 

210 
320 
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Tbrm.  Rep. 
FoL        Pa. 

Yorkshire^North  Ridiug,  justices, )  ^  ,p  ^  ^^^ 
R*  V,  •  J        *     ' 

3T.  R.  776\ 
^  5  T.  R.  628  5 
Yorkshire,  West  Riding  Justices,  J  7  T.  R.    52 
R.V.  '  \ 

7  T.  R.  467 


Yorkshire,  Vfest  Riding  (Inhah.) 


VouDg  V.  Brander 


R,    Vm  « 

V,  R.  (in  error) 


younger,  R.  9. 


6T.  R. 
7  T.  R. 
2  E.  a. 

7  E.  R. 

12E.R, 

8£.  R. 
(2T.  R. 
^6T.  R 
(9  t.  R. 

3T.  R. 

5T.  R. 


196,11. 

S77 
34?  ( 
588) 

117 
10 
472 
769,ii* 
466 

93 
449 


This  DlQBST. 
Title  Pa. 


Poor  (Rem.)  III.  4.       364 


Appeal  1,  5. 

Corouers  1. 
C  Error  T.  3, 
<  Iiuiictment  V.  2.  - 
(.  Mandamus  IV,  II, 

Costs  IX.  21. 

Bridge*.  3,  5. 

County  Rale  5.    - 
Ship  If.  2. 
Certi«>fari  I.  4.      «- 

pressing  1. 
Indictment  II.  2.  « 
Baker  1. 


39 

131 

204 
251 
320 

US 
115 

• 

442 
118 

412 
2461 


z. 


Zachary  f?.  Shepherd 
Zangersv.  Whiskard 
Zeeviu  v.  Cowell 
JZenobio  v/Axtell 

Souch  d.  Forse  v.  Forse 


d.  Wan]  t^,  Willingal^ 


2T.  R.  781 
3  T.  R.  259,«. 
2W.P  r.203 

6  T.  R  162 

7  E.  R.  186 
1  H.  B.  311 


Award  III,  12. 


{ 


64 


Costs  VII.  n.  145 

Ljbt  1  I.  10.  ..         304 

Ejectment  I.  30.  201 

>pec:al  Occupant  2, 3.  449 
Landlord,  6^c.  II.  7.      995 


TABLE 


OFTHfi 


NAMES    of   CASES 


COSTJINED  IN  THE  APPENDIX. 


i«te 


Tkejollawlng  Tnhh  of  Names  of  Cases  contained  in  the  Appendix^  have  for  thi 
vMrt  easy  refererxe^  been  numberedin  arithmetical  progression,  so  thai  by  inserting 
in  wriiing  in  the  gena-al  Index  of  Names,  the  figure  annexed  to  each  Case,  iu 
the  following  list,  all  the  Names  there  will  be  easily  added  to  the  general  Index, 
(e.  g.)  in  letter  A.,  after  Aguilar  ».  Rodgers,  insert  number  I,  and  it  will  refer 
to  Ahithol  v.  Beitiditto,  one  of  the  Cases  contained  in  the  Appendix. 


ss=a 


t  Afailbol  «.  Beniditto 

2  Barfoot  R.  r. 

3  Bell  V.  Puller  &  al. 
—  r.  Byrne 

4  Bennington  r.  ParKhurst 

5  Bird,  R.  ». 

6*  Boggin»  ELx  parte 

7  Bowen  v.  Morris 

8  Brett  v.  Levelt 

9  Burniaster  o.  Hilch 

10  Chace  v:  Westmore 

1 1  Clargesy  Doe  d.  t^.  Forsfe r 

12  Coek  r.  Brockhurst  &  al. 

13  r.  Taylor  4 

14.  Collins  &  Waller  V.  } 

Kicllolsgu  -  5 


2W.P.Ti401 
13  E.  R.  50(> 

2  W.P.T.  285 

13  E.  R.  554 

13  E.  R.  489 

1 3  E.  R.  3(J7 
13  E.  R.  549 
2W.lVr.374 

13  E.  R.  218 

13  E.  R.551 
13  E.  R.  357 
13  R.  R.  405 
13  E.  R.  588 
13  E.  R.  399 

2W.P.Ti321 


Arrest  V.  J- 

Office  &  Officer  2P; 
C  Practice  XVII.  8. 
\  Ship  I.  29. 

Lii)cl  1.  14.  III.  10. 
J  Fiueof  Laiids22. 
t  Ejectment  II.  12. 

Corporation  VI.  25. 

hnipressing  Seamen  8. 

Corporation  V.  9. 
C  Bankrupt  VII.  13. 
(BillsofKxcli.VlI.43. 

Payment  iiTto  Court  26. 

Award  II.  ♦!(), 

Landlord,  &c.  II.  25. 

Baillir.  12. 

Ship  I.  30. 

Attorney  III-  27- 


e6i 


NAMES  OF  THE  CASES. 


Term.  Rbp. 
Foi.      Pa. 


Thu  Digest. 
TUU.  Pff. 


15  Constable  v.  Nobl^ 
\6  Cro))St^y  v.  Ham 
17  Cruickshanksv.  jamsoa 
IS  Dale  q*  t.  V.  Beer 

19  Davis  V.  Williams 

20  Doe  d.  Clarj^es  v.  Forster 

21  cl.  Gigiior  r.  Roc 

22  d.  Laiigdon  &  al.  r.  K  w  P  T  441 

Rowlston  -  ^2W.r.i.44i 

^^  ~r  **•  ^5''''*  ^^^'""^    1^3  E.  R.  359 
S|iarrow  -  j  ^ 

24 d.  Stewart  v.  Sheffield  13  b.  R.  526 


2  W.P.T.  403 
13  E.  R.  498 
2  W.P.T.  301 
7  E.  R.  333 
13  E.  R.  232 
13  E.  R.  40j 

2  W.P.T.  397 


25  Doherty,  R.  r; 

26  Eaves  v.  Dixon 

27  Flower©.  Adam 

28  FentoD  r.  Goundry 

29  Folkien  v.  Criticn 

30  Forbes  «.  Aspioall 

31  Forster  U  al.  v.  Surtees 
&al. 

32  Fowell  r.  Leo 

Z3  Gardner  (Lady)  &al.o. 
Lyme 

34  Gigner,  Doe  d  r.  Roe 

35  Gladstone  9.  Neale 

36  Glyii  6c  al.  r.  Baker 

37  Gullet  V.  Lo|ies  (Bart.) 

38  Hanson  v.   Boothnian 
&  al. 

39  Hare,  R.  r. 

40  Haqier  v.    M'Carthy 
&  al. 

41  Harris  (T.),  R.  v. 

42  Hazell,R.  r. 

43  Hibbert&  al.v.  Halliday 
42  Higgins  o.  Higbfield 

45  Holden  o.  Newman 
40  ,  R.  r. 

47  Holmes  r.  Kerrison 

48  H<»pkins  r.  Vaughan 

49  Hughes  t.  Thomas  &  al. 

50  Jarroan  h  al.  v.  Coape 

51  Jeffs  V.Smith 

62  Johnson  v.  Greaves 
53  Judge  V.  Morgan 
THE  KING  V. 


54 

Barfoot 

55 

Bird       - 

56 

Doherty 

57 

Hare 

53 

T.  Harris 

59 

Hazell 

60 

Hoden &  al. 

61 

London  (B|><) 

62 

Maishall&al. 

13  E.  R.  171 
2  W.P.T.  343 
2  W.P.T.  314 
13  E.  R.  459 
13.E.  R.  457 
13*E.  R.  323 

12  E.  R.  605 
2  N.  R.  425 

1 13  E.  R.  574 

2  W.P.T.  397 

13  E.  R.  410 
13  E.  R.  509 
13  E.  R.  348 


} 


} 
} 


13E.  R.    22 

13  E.  R.  189 

2  N.  R.  258 

13  E.  R.  270 
13  E.  R.  169 
2  W.P.T.  428 
13  F^  R.  407 
13  £.  R.  161 
2  W.P.T.  334 
2  W.P.T.  323 

1 2  E.  R.  398 

13  E.  R.  474 
13  E.  R.  394 
2  W.P.T. 401 
2  W.P.T.  344 
13  E.  R.  547 

13  T.  R*  506 
13  E.  R.  367 
13  E.  R.  171 
13  E.  R.  189 
13  E.  R.  2rO 
13  E.  R.  139 
2  W.P.T.  334 
13  £.  R.  419 
13  E.  R.  322 


Insurance  IX.  42* 
Bills  of  Exch.U.25« 
Insurance  IX.  4U 

Pleading  H.  57. 
Evidence  H.*10. 
Lamllord,  &c.  II.  26^ 
Ejectment  1.  50. 

Limit,  of  Actions  28. 

Devise  II.  6l. 

Devise  II.  62. 

Affidavit  V.  8. 

Warranty  10. 

Action  on  the  Case  tl.^lOi 

Pleading  IL  56. 

Bail  IV.  34. 

Insurance  IX.  40. 

Bankrupt  IV.  37. 

Payment  into  Court  25» 

Priie&  Price  Money  17. 

Ejectment  1. 50. 
Pleading  XIII.  6. 
Agent  II.  15. 
Common  II.  12. 

Bond  IV.  6. 

Affidavit  HI.  20. 

Agreement  1. 17^ 

Information  14. 
Conviction  II.  21. 
Insurance  IX.  43« 
Pleading  11-  55- 
Inferior  Court  '27* 
Indictmentlll.  40. 
Limit,  of  Actions  27* 
Affidavit  L  ♦11. 
Assumpsit  VI.  42. 
Insurance  IX.  39* 
Bankrupi  I.  ii9. 
Ship  II.  5. 
Variance  I.  44. 

Office  5e  Officer  29. 
Corporation  IV.  26« 
Affidavit  V.  8. 
Affidavit  III.  20. 
Inturmation  14. 
Conviction  H.  2I« 
Indictment  HI.  40< 
Mandamus  L3K 
luformalion  I5« 
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THE  King  t. 

63  Oxford  (Inhab;) 

64  Smardeu  (Inhab.) 

65  Stock  &  Ml.  * 

66  Teal  cSr  al. 

67  Treble  f  m  Scacc.) 
6h  Knowles  v.  Michel 

69  Langdfin,    Doe    d.    v. 
RowUton 

70  Lewis,  Right  d.  t.  Beard 

71  Liffortl,  D(>e  d.  Sparrow 
7«  Lloyd  V.  Archbowle 

73  London  (Bp.)R«t^- 

74  Lowndes  &  al.  v.  Andenon 

75  M'Cullock  V.  Robinson 

76  Marshall,  R.  v. 

77  Mat  hew  &  al. «.  Sherwell 

78  Morrison  v.  Parsons 

79  Mowbray  v.  Schuberth 

80  Miillelt  &  al.  V.  Shedden 

81  Owston  O.Ogle 

82  Oxford  (Inhab.)  R.  ti 

83  Pamther  0.  Gaitskell 

84  Parsons  v.  Scott 

85  Pasmore  o.  North 

86  Paul  r.  Cleaver 

S7  Pearson  0.  Maynard 

88  Pi  kard  v.  Bankes 

89  Potter  v.  Rayworth 

90  Right  d.  Lewis  v.  Beard 

91  Roach  V.  Thompson 

92  Robson  &  al.  v.  Bennett 
&al. 

93  Rouveroy  9.  Alesson 

94  Ruding  V.  Manning 
S5  Scrope  Ex  parte 

96  Sedclon  v.  Seiuile 

97  Shephard  v.  De  Beraales 

98  Sniarden  (Inhab.)  R.  o» 

99  Smith  &  al.  v.  Berket 

100  Solomon  V.  Bewicke 

101  Solomons  r.   Bank    of 
Eni^land*  cUed 

102  Spitta  &  al.  o.  Woodman 

103  Stedmano.  Martinnant 

104  StewaH,  Doe  d. 

V.  Sheffield 

105  Stock,  R.  r. 

106  Sutton  0.  Buck 

107  Teal-R.  r.     .       -    '^   - 

108  Tighe  r.  Crafter 

109  Tombs  o.  Painter 

1 13  Treble,  R.  r.  (in  Scaec.) 

1 1 1  Twenilow  v.  Brock 

112  Vernon  r,  Keyi 


Tbbm.  Rep« 

This  Dig BST. 

VoL        Pa, 

Tlik.                 f«. 

13E.  R.  411 

Certiorari  t.  16. 

13  £.  R.  452 

Poor(Settl.)L23. 

2W.P.T.339 

Indictnient  III.  41 « 

13  E.  R.      4 

.  Costs  VIII.  32. 

2  W.P.T.  328 

Forgery. 

13  E.  R.  249 

Evidence  VL  1S« 

1  2  W.P.T.  441 
13  E.  R.  210 

Limit,  of  Actions  28* 

Ejectment  I.  50. 

13  E.  R.  359 

Devise  n.  61. 

2  W.P.T.  324 

Award  11.  23. 

13  E.  R.  419 

^1 

Mandamus  1. 31* 

\  13  E.  R.  130 

Bankrupt  VIII.  14. 

2  N.  R.  352 

Cost$  VHI.  33. 

13  E.  R.  322 

Information  15. 

2  W.P.T.  439 

Bankrupt  II.  44« 

2  W.P.T.  407 

Ship  IV.  18. 

13  E.  Rv  508 

Practice  XX.  10. 

13  E,  R.  304     ^ 

Insurance  VII.  l6« 

13  E.  R.  538 

Partners  28. 

13  £.  R.  411 

Certiorari  I.  l6* 

13  E.  R.  432 

Agent  II.  1 4. 

2W.P.T.365 

Insurance  VII.  if. 

13  E.  R.  517 

Bills  of  Exrh.  IL  26. 

2  W.P.T.  360 

Prisoner  I.  9. 

1  W.P.T.  41 5 

Jury  &  Juror  8* 

13  E.  R.    20 

Wager  21. 

13  E.  R.  417 

Bills  of  Exch.VlL42« 

13  E.  R.  210 

Ejectment  I.  50. 

13  E.  R.  274 

Insurance  II.  12. 

J  2  W.P.T.  388 
13E,  R.    90 

BUls  of  Exch.  VIL  4& 

rx>st8  IX.  •33. 

2  W.P.T.  313 

Fine  of  Lands  22. 

2  W.P.T.  398 

Attorney  IL  7* 

13E.  R.    63 

Agreement  1. 16. 

13  E.  R.  565 

Ship  1.29,31. 

13  E.  R.  452 

Poor  (Settl.)  1. 23. 

13E.  R.  187 

Bills  of  Exch.  VIL  44. 

2W.P.T.317 

Payment  into  Court  27* 

I  13  £.  R.  135,11. 
2W.P.T.4I6 

Bank  Notes. 

Insurance  IX.  42. 

13  E.  R.  427 

Bankrupt  V.  24. 

1  13  E.  R.  526 
2  W.PT.  339 

Devise  II.  62. 

Indictment  III.  41  •      ' 

2  W.P.T.  302 

Ship  IV.  17.  V.  3. 

13E.R.      4 

Co>ts  VIII.  32. 

2  W.P.T.  387 

Bond  III.  12. 

13  E.  R.      1 

Bond  IV.  7. 

2WP.T.328 

Forgery. 

2W.P.T.361 

Costs  VIL  12. 

I2E.R.  632 

Action  on  the  Case  V.  9b 

4Q 

• 
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1 13  Usparicha  v.  Noble 

114  VValiact*  &  ul.  (Assignees) 
V.  Breeds 

115  Whitebouse  &  al.  o.  Frost 
&  al. 

116  Wigg  &  al.  V. 
Shiittleworth 

117  \yiIksr.Urck 

118  Williams  v.  Jones 

1 19  Willis  r.  Freeman  &  aL 
j^'^0  Wrigbt  &  al. «.  St 

Afigutin's  Latb^  Kent 


Tbrh  Rep. 
Fol.       Pa. 

IS  E.  K.  352 
13  E.  IJ.  52? 

13  E.  R.  6h 

l^  £.  R.    S7 

2  W.P.T.  399 
13  E.  R.  439 
IS  £.  R.  656 

I  13  E.  R.  54J 


This  DiGBST, 

Insurance  XU.  *7. 
Vendor  &  Vendee. 

BUI  of  Sale  5. 

Covenant  IV.  5. 

Arrest  V.  6. 

Enst  India  Company  3. 

Biiiikrupt  VIll  lo/ 

Hundred  5, 


fUf   £A'^ 


IViiiTetl  l>y/r.  Hkrper,  Jua. 
Crane  Court,  Fket  3u«:ti,  Loudon. 


A  CHRONOLOGICAL  TABLE 


€if  tht  Periods  amtahied  in  the  Mveral  Volume*  of  Refobts 
for  which  this  Digest  has  been  compiled. 

In  K  B. 

J  T.  R.  from  M.  g6  G.  3.  1785  to  E.  27  G.  3.  1787. 

2  T.  R. '  T.  27  G.  3.  1787  —  M.  29  G.  3.  1788. 

3  T.  R, H,  29  G,  3.  1789  —  T.  30  G.  3.  1790. 

4  T.  R. M.  31  G.  3.  1790  —  T*  32  G.  3.  1792, 

5  T.  R. M,  33  U.  3.  1792  —  T.  34  G.  3.  1794- 

6  T.  R.  — -  M.  35  G.  3.  1794  —  T,  30'  G.  3.  1796, 

7  T.  R,  -X —  M.  37  G.  3.  1796  —  T.  38  G,  3.  1798. 

8  T.  R. M.  39  O.  3.  1798  —  T.  40  G.  3.  1800. 

1  E.  R.» M.  to  T.  41  G.  3.      1800-1801. 

2  E.  R. M.  —  T.  42  G.  3.     1801-1802. 

3  E.  R. M.  —  E.  43  G.  3.      1802-1803. 

4  E.  R. T.  —  H.43  &  44  G.  3.  1803-1804. 

5  E.  R. E,  —  M.  44  iV  45  G.  3,      1804. 

6  E.  R. H.  —  T.  45  G.3.         1805. 

7  E.  R. M.  46  G.  3.  1^05  to  T.  46  G.  3.  I8O6. 

8  E.  R. r  W.  47  G.  3.  I806  —  T.  47  Ci.  3.  Ib07, 

9  E.  R. M.  48  G.  3.  1807  —  E-  48  G.  3.  1808. 

10  E.  R. T.  48  G.  3.  180.S  —  H.  49  G.  3  I8O9. 

11  E.  R. E.  49  G.  3.  I809  —  M.  50  G.  3.  I8O9. 

12  E.  R. H.  50  G.  3.  1810  —  T.  50  G.  3.  1810. 

13  E.  R. M.  51  G.  3.  1810  —  E.  51  G.  3.  1811, 

14E,  R, E.&T.51  G.  3.  1811, 

Jn  C.  P. 

1  H.  B.  from  E,  28  G.  3,  1788  to  T.  31  G.  3.  1791. 

2  H.  B. M.  32  G.  3.  1791  —  H.  36  G.  3.  1796. 

1B.&P. E.  36  G.  3.  1796  —  T.  39  G.  3.  1799. 

2B.&P. M.  40  G.  3.  1799  —  M.  42  G.  3.  1801. 

3B.&P. H.  42  li.  3.  1802  —  H.  44  G.  3.  1804. 


•  East's  Reports  in  K.  B. 

t  New  Reports  in  C  P. 

I  \V.  P.  Taunton's  Rc|K>rts  in  C.  P.  t\'C. 


APPENDIX* 


In  consequence  cf  the  tong  time  employed  in  printing  the  present  EdiiioH^ 
ihe  following  Cases  have  been  published  since  the  sheets  in  which  they  would 
otherwise  have  been  inserted  were  dismissed  from  the  press. — By  inserting, 
in  writing,  in  the  proper  place  in  the  page  referred  to^  the  Figure  prefixed  to  each 
case,  all  the  cases  may  in  a  few  minutes  be  addtd  to  the  Digest, ^^E.  g,  in  page  8» 
Div.  V.  of  title  Action  on  the  Case,  after  the  Case  numbered  8  msert  tJm 
Figure  9,  which  will  refer  to  the  additional  Case  in  the  Appendix.  When  a  Figure 
has  an  asterisk  prefixed  to  the  number ,  the  Case  is  to  be  inserted  next  after  the 
Case  so  numbered  in  the  Digest :  thus  the  Case  marked  A  ffi  davit,  pa.  1 2, 1.  •  1 1, 
is  to  be  inserted  next  after  nwnber  11,  of  D'lj.  I.  of  Title  Affidavit,  in  Page  12i 


ACTION  ON  THE  CASE* 

[Page  5.  II.] 

^10.  A.  placed  lime-rubbish  lu  a  highway ; 
the  dust  blown  from  it  frightened  the 
horse  of  B.  and  nearly  carried  him  in- 
to contact  with  a  passing  waggon,  iii 
avoiding  which,  he  unskilfully  drove 
over  other  rubbish  placed  in  the  road 
by  C.  and  was  overthrown  aiid  hurt ; 
held  thai,  upon  a  count  stating  these 
ftcts,  B,  conld  not  recover  against  A. 
Flower  v.  Adam.  3  W.  P.T.  3i4 

[Page  8.  v.] 

p.  A.  being  desirous  of  disposing  to  B. 
of  his  buildings  and  stock  in  the 
trade  in  which  he  was  engaged  with 
B.  pending  a  treaty  between  them, 
B.  represented  that  he  was  about  to 
enter  into  partnership  with  certain 
other  persons,  whom  he  did  not  name, 
but  who  he  said  would  not  consent 
to  his  giving  more  than  a  certain  sum  | 


althotigh  this  representation  was  {klse* 
and  though  B.  in  fact  charged  his 
future  partners  with  a  larger  price  than 
he  gave ;  yet  the  Court  of  K.  B.  held 
that  an  action  on  the  case  did  not  lie, 
for  this  deceit,  being  a  mere  false  re- 
presentation of  the  intention  of  a  third 
person,  or  at  most  a  gratis  dictum  of 
the  bidder,  on  which  it  was  the  folly  of 
the  seller  to  rely ;  and  the  declaration 
was  also  bad,  in  not  shewing  that  A, 
was  in  fact  damaged  by  such  false  re« 
presentation. 

FemonY.  Keys.  12  E.  R.GSi 

AFFIDAVIT. 

[Page  12.   I.] 

1  i.  A  defendant  cannot  be  held  to  bail 
on  an  affidavit  stating  liim  to  be  in- 
debted  to  the  plaintiflf  in  so  much  for 
goods  bargained  and  sold,  without  al- 
ledging  that  they  were  delivered. 
Hopkins  V,  Vm^han.  12  E,  R.  39^ 


u    Appendix.]    AFFIDAVIT 

[Page  17.  III.] 

f  0.  Affidavits  intitied  in  K.  B.  and  sworn 
before  a  commissioner  (not  stating  him 
to  be  a  commissioner  of  the  court) 
cannot  be  read;  but  affidavits  sworn 
in  court,  or  before  a  Jnd^e  of  tlte 
court,  though  not  intitied,  may  be 
read.  JR.  v.  Hare.  IS  E.  R.  189 

[Page  18.  v.] 

t.  One  against  whom  articles  of  Ihe 
peace  are  exliibited  is  not  entitled  to 
read  affidavits  in  his  behalf  to  contra- 
dict the  facts  sworn  to  against  him  in 
such  articles,  and  prevent  his  giving 
security.    R,  v.  Dohn^ty,  1 3  £.  R.  1 7 1 

AGENT. 

[Page  2a  II.] 

14.  A  share  in  the  London  Institution, 
incorporated  by  charter  for  the  ad- 
vancement of  literature,  &c.  cannot 
be  transferred  until  the  proprietor 
shall,  by  writing  under  his  hand,  sig- 
nify his  desire  so  to  do  to  the  com- 
mittee of  managers,  and  mention  there< 
in  the  name,  S^c,  and  other  description 
of  the  person  to  whom  he  is  desirous 
the  same  sJiould  be  transferred ;  which 
person  is  to  be  approved  by  the  com- 
mittee: heldy  that  a  note  addressed 
to  them  in  these  words :  *'  Having 
*'  disposed  of  my  share  in  the  London 
"  Institution  to  [leaving  a  blank/or 
**  ihe  name],  1  beg  leave  to  recom- 
"  mend  him  to  be  elected  in  my  place, 
*'  as  a  proprietor,''  &c,  and  signed  by 
Ihe  proprietor,  which  note  was  left  in 
the  hands  of  an  agent  (the  clerk  of 
the  society),  for  the  purpose  of  selling 
the  share,  did  not  authorise  such 
dgent  to  fill  up  the  blank  himself  with 
the  name  of  the  purchaser  witli  whom 
be  contracted  for  the  price ;  against  the 
rules  of  the  society,  which  require  the 
recommendation  of  the  candidate  to 
be  vouched  by  the  proprietor  himself, 
inserting  his  name,  &c.  in  the  paper . 
and  consequently  the  agent  had  no  au- 
thority, before  the  transfer  was  so 
completed,  to  receive  the  money  of 
the  purchaser  and  to  insert  his  name 
in  the  blank  unknown  to  the  proprie- 
tor. And  such  purchaser  paying  the 
money  before  the  time  of  payment 
when  th^  transfer  from  the  proprietor 
was  complete,  pays  it  at  his  own  risk 
to  the  agent,  whom  he  tliereby  vastkt^ 
^is  own  for  that  purpose.    And  such 


AGENT. 

agent  afterwards  abn^ondin?  with  tbe 
monev,  and  the  society  disallowiao  the 
transfer«  Ufion  the  interference  oif  the 
proprietor,  the  Court  of  K.  B.  held 
that  the  purchaser  could  not  recofer 
the  amount  from  such  proprietor  iti  la 
action  for  monev  had  and  received. 
Pamther  v.  GaitskelL  13  E.  R.  453 

15.  The  plaintiff  and  the  defeodant  hav- 
ing each  lodged  their  respective  India 
Bonds  with  the  same  bankers,  who  af- 
terwards privily  and  withiiut  the  de- 
fendant s  authority  sold  his  bonds,  and 
upon  his  demand  of  them  delivered 
np  to  him  the  India  bonds  of  the 
plaintiff  io  tba  same  total  amount,  ai)d 
payable  to  the  same  obligee,  (being 
always  the  treasurer  of  the  company, 
who  indorses  such  bonds  in  bkink  be- 
fore they  are  circulate(t),  but  having 
different  nunibefs  and  for  different 
•He|Mirate  sums,  and  therefore  mani- 
fi'dtJy  di&tiiiguishiible  from  hb  own 
bonds ;  though  the  defendant  did  not 
know  that  they*  were  the  property  of 
another,  but  was  told  by  the  bankers 
that  thev  had  exchanged  bis  origioal 
bonds  iov  these:  held,  that  the  de- 
fendant, having  sold  the  plaintifi' 
bonds  so  received  from  his  own 
agents,  who  had  acted  maii  fidi  in 
passing  them  to  him,  was  liable  to  an- 
swer over  to  tlie  plaintiffs,  for  the  »- 
mount,  in  an  action  of  assumpsit  for 
monev  had  and  received  to  their  use. 
GiynB.  £f  al.  v.  Baker.  13  £.  R.  509 

AGREEMENT. 

[Page  e2. 1.] 

16.  A.,  proprietor  of  a  medidDe,  havinir 
asidgued  to  B,  his  right  and  tnteicsl  in 
making  and  vending  it,  reserving  one 
third  of  tbe  profits,  J3.  assigns  ail  hu 
interest  to  C,  and  A.  by  a  subsequent 
deed  releases  to  C  his  interest  in  the 
one  third  reserved,  and  assigns  all  r^bt 
and  title  to  the  medicine  by  wonts 
suAicient  to  convey  the  whole  |Mt>pertv 
in  it.  If  A.  is  a^erwards  concerned 
with  others  in  making  and  selling  tlie 
same  medicise  an  his  own  acoouot,  it 
is  a  breach  of  agreement  for  which  an 
action  for  damages  may  be  sustained. 

SeddoH  V.  SeuaU.  15E.JL6S 
1 7-  A,  B.  C.  and  jD.  agreed  to  purchase  a 
cargo  of  )coals  in  certain  proportions^  to 
be  severally  taken  and  received  out  of 
the  ship  by  them  respectively,  at  the 
rate  of  forty  chaldrons  per  da^and  to 
settle  tleir  turns  amon^themsdrcs»and 


AGREEMENT. 

further  agreed,  that  in  case  of  any  loss 
or  demurrage,  by  not  fixing  on  tboir 
res))eclive  turns,  or  by  subsequent  de- 
tention in  working  out  the  cargo,  to 
hold  themselves  severally  and  respec- 
tively liable  for  their  several  and  re- 
spective  defdults :  at  the  rate  of  forty 
chnldrons  per  day,  the  whole  cargo 
would  have  been  cleared  in  nine  dnys ; 
but  in  consequence  of  one  of  the  dnys 
\mug  wet,  on'y  five  chaldrons  were 
taken  out  on  that  day ;  and  on  the 
10th  day,  some  of  A/s  coals  remained 
on  board ;  held  that  working  day^  only 
were  within  the  meaniiig^of  the  con- 
tract, and  thHt  a<  ijnv  day  was  wet, 
A.  was  not  b:)und  to  pay  demurrage 
for  the  lOlh'lav. 
Harpar  v.  McCarthy  ^  al.  2  N.R.  258 

ARREST. 

[Page  43.  V.J 

6.  If  a  defcndar.t  be  arrest«id  by  a  wrong 
Christian  name,  the  Court  will  <ri>- 
rliarge  liim  on  m(»tion.  And  the  bht- 
rilf  is  !iai)!e  to  an  action. 

inih'8  V.  Lore!.'.  3  W.  P.  T.  Sp.Q 

7.  But  where  there  is  only  an  inaccu- 
rary  in  the  spelling,  so  that  the  name^ 
i<t  still  idem  sanans,  the  Court  will  not 
interfere. 

Ahitboi  V.  Beniditio.  3  W.  P.  T.  401 

ASSUiMPSIT. 

[Page  5-1.  VI.] 

42.No  action  on  an  implied  assumpsit  lies 
by  the  reversioner  and  owner  of  the 
inheritance  to  recover  the  value  of 
timber,  cut  by  the  defeased,  tenant  f«)r 
life,  af^er  a  fine  le\  led  by  her,  whereby 
she  acquired  a  base  fee,  and  before  the 
avoidance  of  such  tine  and  base  fee 
by  the  entry  of  the  reversioner  for 
that  piirpo^ :  such  entry  not  revesting; 
the  reversioner's  old  estate  by  relation 
during  ike  continuance  of  the  base  fee 
thus  created,  so  as  to  entitle  him  at 
1.1W  to  the  timber  and  other  mesne 
profits  taken  dtiri.g  that  mter\al. 
Even  suppoMng  that  after  the  statute 
of  limit'dtions  had  run  against  the  ap* 
proprivite  nction,  by  the  reversioner 
against  the  tenant  for  life,  for  mesne 
prutif  s,  or  for  waste,  upon  the  original 

V  wrongful  act  of  cutting  down  and  con- 
verting the  trees,  an  action  of  as&ump- 
sit  for  money  hai  and  received  fur  the 
purchfise  money  of  the  trees  sold, 
which  was  in  fact  paid  to  the  former 


ASSUMPSIT.        [Appendix,  iii 

tenant  for  life  within  six   years,  was 
maintainable  against   her  jripreseuta* 
tives  after  her  death. 
Hughes  v.  nomas  S^aLl3  E.  R.  47  i 

ATTORNEY. 

[Page  57.  II.] 

7.  An  attorney  who  has  ceased  to  prac- 
tise after  the  passing  of  5  G.  3.  r.  80. 
and  before  the  operation  of  37  G.  3. 
c,  9^).  §31.  commenced,  may  be  re- 
admitted without  pa}ing  any  penalty 
or  arrears  of  dqty. 

Ex  parte  Scrope.  3  W.  P.  T.  398 

[Page  5S.  HI.] 

27*  An  attorney's  bill  for  obtaining  a 
baukrupts's  certificate  must  be  signed 
and  delivered  a  month  before  he  can 
sue  Ihereon.  Collins  Sf  Waller  v. 

Nicholson.  3  \\ .  P.T.321 
2S.  Obtaining  the  Lord  Chancellor's  sig- 
nature is  business  done  in  a  court. 

3W.  P.  T.  321 

AWARD. 

[Page  63.  II.] 

*16*.  Where  a  cause  involving  a  question 
lif  taw  was  referred  to  a  barrister  un- 
der a  rule  of  court  to  settle  all  niiltters 
in  difference  between  the  parties;  and 
he  made  his  award  thereupon;  but  the 
question  of  law  did  not  appear  upon 
the  face  of  the  award;  the  court,  con- 
sidering that  it  was  the  intention  of 
the  parties  to  refer  the  decision  of  the 
merits,  as  well  upon  the  matter  of  law 
as  of  fact,  to  the  arbitrator*  refused  to 
open  the  award  again,  ,^pon  a  sugges- 
tion of  the  arbitrator's  mistake  in  punit 
of  law  upon  the  construction  of  a  con- 
tract between  the  parties. 

Chace  v.  Wef^tmore.  13  E.  R.  357 

23.  If  arbitrators  have  power  to  examine 
the  parties  in  the  cause,  they  may  waive 
the  objection  taken  to  the  compett  my 
of  a  witness  that  he  has  such  an  interest 
that  he  ought  to  have  been  made  a 
part\.  And  such  witness  may  be  ex- 
amined l>y  the  arbitrators. 
Llot/d  v.  Archbowle  3  W.  P.  T.  324 
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BAIL, 

[Page  69.     HI.] 

12.  For  the  purpose  of  fixiog  the  bail 
on  scire  facias,  the  capias  ad  satis- 
faciendum agniiist  Iht*  principal  must 
lie  I  he  four  last  davs  in  the  office  be 
fore  the  return;  and  the  bail  having 
once  been  prepared  to  render  their 
principal  in  time,  which  they  then 
omilted  to  do,  in  consequence  of  a 
rule  nisi  taken  out  by  them  on  the  sug- 
gestion of  the  Court  of  K.  B.  with  a 
view  to  an  arrangement  out  of  court 
between  the  piirties  (the  priuci))al 
being  a  lunatic),  which  rule  was  af- 
terwdr<is  discharged  without  providing 
for  the  bail  to  be  placed  in  the  same 
situation  ihat  they  wt-re  in  before;  the 
Court  of  K.  B.  in  a  subsequent  term, 
permitted  the  bail  to  take  the  above 
objection  to  the  rejiularity  of  the  pro- 
ceedings, though  they  had  belore,  in 
the  same  term,  before  they  ^ere  aware 
of  this  objection,  brought  forward 
another  objection^  which  was  over- 
ruled. 
Cocky.  Brockhurst  Sfd.  13  E,R.  588 


[Page7l.    IV.] 

S4.  The  deft-ndiint  being  in  custody  of 
a  messenger  uu'ler  an  order  of  the 
Secretary  o'.  Slate  for  the  purpose  oi 
being  seut  out  of  the  kin;;dom  by  vir- 
the  of  the  alien  act,  41  G.  3.  c.  i5S., 
the  Court  of  K.  B.  refused  to  issue 
a  habeas  corpus,  on  the  application 
of  his  b.til,  to  bring  him  up,  that  they 
inignt  render  \k\\\\  hi  their  own  dis- 
charge, on  accouut  of  the  public  in- 
convenience, und  probable  risk  of  hi;* 
pa^sv);^e,  which  had  been  taken  in  a 
^hip  nnmediately  about  to  sail  to  his 
cle>tii.c<l  port.  Bt^t  they  also  refused » 
vhilif  he  w<>s  still  iii  the  kingdom,  and 
might  possibly  be  set  at  large  again,  to 
enter  an  f^xoneretur  on  the  bail-piece : 
but  tliey  buid  they  \voufd  remember 
thit  the  ^itui\lion  of  the  bail  was  with- 
out any  fault  of  theirs,  if  any  proceed- 
ihi^s  were  taken  agains^t  them  in  the 
meantime. 

FoUcein  v.  Critico.  13  E.  R.  45? 


BANK  NOTES, 

[Ptf^f74.]  ^        . 

The  holder  of  a  bank  note  is  prima  ftcie 
entitled  <o  prompt  payment  of  it,  and 
cannot  be  affected  by  the  previous 
fraud  of  any  former  holder  in  obtain- 
ing it,  unless  evidence  be  given  to  biiug 
such  fraud  home  to  his  privny. 

Solomons  v.  Bank  of  England* 
M.  S2.  G.  3.  cited  13  E.  R.  135,  «• 

BANKRUPT. 

[Page  76.  I.] 

29«  If  a  tradei  keeps  house,  and  causes 
himself  to  be  denied  to  a  Xax  gatheier, 
who  calls  for  the  taxes  it  is  au  act  of 
bankruptcy. 

Jtfft  V.  SmUh.  3  W.  P.  T.  401 

[Page  30.     II.J 

44.  The  assignees  of  a  bankrupt  caono^ 
recover  the  amount  of  a  check  t^aid 
by  the  bankrupt's  baukers  after  the 
bankruptcy,  in  trover  for  the  check 
against  the  creiiior,  to  whom  the 
check  was  delivered  auid  the  money 
paid.  MatltemSf  aLv.  ShencelL 

3  w.  P.  T.  m 

[Page  83.     IV.] 

37»  Where,  by  agreement  between  plain- 
tiffs, baukers  at  C.  a^d  defendants, 
bankers  at  N.y  plaintiffs  were  weekly  to 
send  to  defeudonts  all  their  own  notes, 
and  the  notes  of  certain  otber  banking 
houses ;  and  the  defendants  were  in  like 
manner  to  send  thei^  notes  in  returo; 
and  the  deficiency  was  to  be  made  up 
by  a  bill  drawn  hv  defe ndauts  in  fa- 
vour  of  plaintiffs  at  a  certain  date; 
held  that  the  uotes  so  sent  by  plaiutiffii 
constituted  a  debt  against  defeodaots, 
and  if  they  made  pp  return,  or  a  short 
return  of  their  notes,  and  gave  no  bill 
fvir  the  balance,  that  balance  was 
proveable  under  a  commi^^sioo  of  bank- 
ruptcy on  an  act  of  bankruptcy  com- 
mitted by  defendants  after  the  time 
when  a  bill  for  the  balanccj  would  i( 
drawn  have  been  done;  and  that 
therefore  after  certificate  no  action 
CQuld  be  maintaiuecl  by  plaintifi  for 
the  breach  of  the  contract.  FffnieiSr 
al  V.  Surteei  4  a/.  1 2  E.  R.  60i 


[Page  ^5.    v.] 

24.  The  pliiiatiff  Jiaving  accepted  a  bill^ 
payable  at  a  future  day,  f(>rtiieac- 
commodatioa  of  the  defeudaolf  the 


BANKRUPT, 
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latter  afterwards,  and  before  the  bill 
bfcame    due,   committed  an  act    of 
,biinkruptcy,   followed  by    a  commis- 
sion, wliich  was  afterwards  superseded  ; 
and  time  was  given  to  the  bankrupt  by 
(lis  creditor ;  and  the  plaintiif  there- 
upon accepted   another  bill   for    the 
same  debt,  with  the  addition  of  inle. 
rest   and  statup;  the  court  of  K.  B. 
held  that  this  was  a  continuation  ot 
the  same  suretyship  by  the  plaintiff  for 
the  defendant,  which  existed  before 
the  act  of  bankruptcy  and   the  fiist 
commission  :  and   a  second  effectual 
commission  bavins:  afterwards  issued 
ppon   the  same  act  of   bankruptcy, 
before  the  plaintiff's   second  accept- 
ance became  due,  y\  hich  was  paid  when 
due  ;  the  court  held  tila^  the  amount 
Was  provcable  as  a  debt  under  such 
commi<sion  by  virtue  of  the  stat.  4^ 
Geo.  3.  c.  1*21.  §.  8.,  and  was  conse- 
quently barred  as  a  per<«onal  demand 
a«;ainst  the  bankrupt  by  his  certificate. 
Stedman  v.  Mantinnant.   13  £.  R.  427 

[Pagese.    VII.] 

13.  Bills  of  exchange  to  the  amount  of 
1 00/.,  drawn  and  issued  by  a  trader 
before  an  act  of  bankruptcy,  but  be- 
coming due  afterwards,  are  sufRcient, 
when  due,  to  found  a  petition  for  a 
commission  of  bankrupt  against  him. 
But  note,  the  bankrupt  was  in  fact  in- 
debted to  different  persons  at  the  time 
of  the  act  of  bankruptcy  in  more  than 
lOO/.y  even  allowing  the  rebate  of  in- 
terest upon  the  bills,  calculated  back 
to  that  period. 

Brett  y.  Levett.  13  E.  R.  521 8 


[Page  SS.     VIII.] 

14.  A  trader  after  a  commission  of  bank- 
rupt wisliing  to  redeem  a  bill  of  ex- 
change remitted  to  his  bankers,  applied 
to  them  by  an  unknown  agent,  to 
take  four  other  bills  in  exchange;  on 
their  refusal,  such  agent  passed  the 
four  bills,  and  obtained  bank  notes 
for  the  spjne,  with  which  he  look  up 
the  bill  in  the  usual  way ;  the  court 
of  K.  B.  held  that  the  assignees  could 
not  recover  from  the  bankers  the 
amount  of  such  hank  notes,  the  pro- 
duce of  the  bills,whieh  were  \y\ri  of  the 
bankrupt's  estate  after  his  bankrupt- 
cy ;  such  bank  notes  beh)g  received  iiy 
the  bankers  bona  fide  for  a  valuable 
consideration  and  without  notice  of 
the  true  owners.  Lowndes  Sf  oL  ▼. 
Anderson  ^ai  13  £•  R,  13Q 


[Pagers.    VIII.] 

15.  A  trader  havintr  securities  in  hi* 
banker's  hands,  after  a  secret  act  of 
bankruptcy,  drew  on  them  a  bill  for  a 
larger  aniotmt  on  the  score  of  his  ac- 
commodation, which  rifter  acceptance 
he  indorsed  to  the  plaintiff;  the  court 
of  K.  B.  held  that  though  the  plains 
tiff  was  entitled  to  sue  on  the  bill  yet 
he  could  only  recover  against  the  ac- 
ceptors«  tiu*  amnunt  of  the  sum  ac- 
cepted for  the  accommodation  of  the 
bankrupt  beyond  the  amnunt  of  the 
securities  in  their  hands;  for  which 
latti*r  they  were  liable  in  another  form 
of  action  lo  the  as-^i^nees. 
milis  V.  Freeman  SfaL  12  E.  R.  65Q 


BILLS  OFEXCHANGE, 

[Page  100.     IL] 

25.  The  holder  in  Ameiica  of  two  bills 
of  the  same  tenor,  having  transmitted 
them  to  his  agents  here  to  present 
them  for  acceptance,  and  rereice  the 
money  when  due,  and  pai/  over  a  part 
of  it  to  the  plaiu'iff;  whde  the  bills 
so  remained  in  \u^  a^en!;*' hands,  a^rted 
with  the  d(  feuilant,  the  indorter,  (who 
had  lent  his  indorsement  on  eat  h  to 
the  drawer,  from  whom  the  holder 
received  them),  that  upt)u  the  payment 
of  one  of  the  bills  he  >hould  be  exo- 
nerated from  both.  In  the  mean 
time,  the  bills  having  beui  pesctited 
fur  acceptance  by  the  aj^ents  an<i  dis« 
honoured;  after  the  diahonour^  the 
agents  not  knowing  of  such  agreement 
between  their  principal  and  the  in- 
dorser^ assigned  one  of  the  dislK'Uoured 
bills  to  the  plaintiff,  who  was  infoimed 
of  the  di*)honour,  and  who  received  it 
liable  to  Sill  its  infirmities,  but  without 
notice  of  such  agreement ;  the  court  of 
K.  B.  held,  that  the  bill  so  received 
by  the  plaintiff  was  bound  by  the 
agreement ;  and  that  the  defendant, 
having  afterwards  taken  up  and  dis- 
charged the  other  bill,  \ihich  had  re- 
niaiued  in  the  hands  of  the  same 
agents,  was  discharged  from  both. 

Crossley  v.  Uanu  13  E.  R.  498 
26.  The  indorsee  of  a  bill  nf  exchange, 
post-dated,  &c.  made  payable  0'5  <lay§ 
after  date,  which  was  issn<'d  Uy  the 
drawer,  and  indorsed  by  the  payee, 
who  died  before  the  dav  when  it  bore 
date,  may  make  title  throu|jli  such  in- 
dorsement to  recover  on  the  bill  against 
the  drawer. 

jpoimare  v.  Ncrth.  13  £.  R.    5 
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[Page  105.  VIL] 

42.  The  indorsee  of  a  promissory  note 
may  recover  upon  it  against  tlie  payee 
and  indorser,  on  evidence  of  a  promise 
to  pay  it,  made  some  time  aiter  the 
dishonour  of  the  note  bv  him  to  a  sub- 
sequent  indorsee,  who  then  held  it ; 
iwithout  direct  proof  by  the  plaintiff, 
that  due  notire  of  the  dishonour  was 
given  to  such  payee  and  indorscr. 

Potter  v.  Kayworth.  13E.  R.  41? 

43.  Want  of  notice  to  a  bankrupt  drawer, 
of  the  dishonour  of  a  bill,  may  be 
supplied  by  evidence  of  his  acknow- 
led;;ement  to  the  holder,  when  asked 
if  the  bill  would  be  pail,  tliat  it  would 
not ;  though  such  acknowledgement 
were  made  after  the  art  of  banknipt<  \ 
eommiUed.i^re/lv.I^MtM3£  R.213 

44.  \Vhere  defendant  lent  fo  the  drawer 
of  a  promissory  ni>te  imyable  on 
demand,  his  indorsement,  to  enable 
the  drawer  to  raise  money  from  plain- 
tifia  wito  were  liankers  and  agreed  to 
advance  mone^ thereon  f  rsis  months; 
held  that  the  plaintiffs  i^ho  renewed 
their  advances  after  the  six  mouths, 
without  the  dcfenilaut's  knowledge, 
coutd  not  recover  on  his  indorsenicui, 
without  proof  of  a  deniaud  on  the 
drav\er  and  regnSar  notice  of  the  dis- 
honour tu  the  ilefendaitt. 

Smith  Sf  at,  v.  Becket.  13  E.  K.  18? 

45.  By  the  practice  of  the  London  bank- 
ers, if  one  banker,  who  holds  a  check 
drawn  on  another  bunker,  presents  it 
after  four  o'clock,  it  is  not  then  paid, 
but  a  mark  is  put  on  it,  to  shew  that 
the  drawer  has  a^^sets  Mnd  that  it  will 
be  paid  ;  and  chec  ks  so  marked  have 
aprioriiy,  and  are  exchanfred  or  paid 
next  day  at  noon,  at  the  clearing 
house :  lield,  that  a  cheik  presented 
after  four,  and  so  marked,  and  car- 
ried lo  the  clearing-house  next  day, 
but  not  paid,  no  clerk  fr«>ni  the 
drawee's  house  attending,  need  itot  b«' 
presented  for  payment  at  tlie  banking 
house  of  ( be  drawee.         liobaan  6r  at. 

V.  Bameft  Sf  al  3  W.  P.  T.388 

AS.  Such  a  markiug  under  this  practice 
amounts  to  an  acceptance,  payable 
next  day  at  the  clearing-house.         t^. 

47-  It  is  not  necessary  to  present  for  pay- 
ment a  check  payable  on  demand, 
tilt  the  day  following  the  day  on  which 
it  is  given.  3  \V.>.  T.  388 

4S.  A  person  rr reiving  a  check  on  a 
liunkir  is  equally  authorixedi  in  lodg- 


ing it  with  his  own  banker,  to  obtaii 
payment,  as  be  would  be  in  paying  it 
away  in  the  course  of  trade.3W.P.T.3$8 

BILL  OF  SALE. 

[Pff^elU.] 

5.  A.  having  40  tons  of  oiJ  in  onedsteni 
sold  10  tons  to  B.  and  received  tbe 
price ;  and  B.  sold  the  ssoie  to  C 
and  took  his  acceptance  at  fonr  inooihs 
and  gave  him  a  written  order  for  de- 
livery on  A.J  who  indorsed  his  accep- 
tance thereof  on  the  order;  but  no 
other  delivery  of  the  10  tons  was  niade 
to  C;  yet  the  Court  of  K.  B.  held 
that  this  was  a  complett:  s^Ie,  and 
delivery  by  B,  to  C  and  that  llicre- 
fore  jB.^could  not  countermand  tJie 
delivery  in  fact ;  nor  were  the  goods 
in  transitu  so  as  to  l>e  > topped  by  B, 

JVhilthouse  SfoLv  FVost  ^  W. 

12£.  R.6U 

BOND. 

[Page  J} 3.  IlL] 

12.  If  default  be  made  in  payment  of 
the  interest  on  a  bond  the  princttml 
whereof  is  not  vet  due.  the  Court  will 
not  stay  proceedings  ou  payment  of 
tlie  interest  and  costs. 

lighe  V.  Crajton.  3  W.  P.  T.  3S7 

[Page  114.  IV.] 

6.  Covenants  to  sink  coal  mines  bj  a 
certain  day,  as  far  a«  could  be  ac- 
complished, or  in  defeull,  to  pay  so 
much  to  tlic  lessor  as  sihould  be 
awarded :  on  default  a  Mim  was  award- 
ed to  the  lessor  for  the  time  past,  and 
an  annual  rent  for  the  time  to  conie, 
antil  such  coal  mines  should  be  sunk; 
to  an  action  on  the  bond  it  is  a  sulR- 
cieut  plea  that  the  defendant  paid  the 
sum  awarded,  and  thut  on  trial  tliere 
were  no  coal  mines  found  lit  to  be 
worked. 

Hanson  v.  Boathman  ^ah  13  E.R.C^ 

7.  In  debt,  on  bt>nd  conditioned  not  to 
assault,  molest,  or  injure  the  person  of 
the  plaintiff,  the  replication  alledgifl|[ 
that  defendant  assaoltetl,  iVc.  by  bea'- 
ing  and  ill  treating  pUintiffwas  held  a 
sufficient  assignment  of  the  bresdi  of 
tlie  condition  for  wbich  the  jury  were 
to  assess  damage  on  slat,  8^9^-  ^- 
r.  1 1 .  §  S.  though  such  breach  were  not 
alleged  in  formal  term%  Kcordiiig  to 
the  statute. 

T9mb9  ▼.  PaMer.  19  £.  R.  1 
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CERTIORARI. 

[Page  119'  I] 

16.  The  Court  of  K.  B.  refused  a  certio- 
rari to  remove  an  iodietinent  fur  a  inis- 
doroeanor,  and  proceedings  thereon  at 
the  assizes,  after  coovichon  and  before 
jtidgiiieiit,  ifthich  was  prayed  for  the 
purpose  of  applying  (bra  new  trial,  on 
the  Judge's  report  of  the  evidence, 
upon  the  ground  of  the  verdict  being 
sgaiiist  evidence  and  the  Judge's  di- 
rection. R,  V.  Oxford  {County)  Tufwb. 

13  E.  R.411 

COMMON. 

[Page  121.  II.] 

1^.  Where  one  of  two  adjoining  com- 
mons, wiih  cmninon  of  vicinage,  was 
encloseti  and  fenctK)  off  by  the  owner 
of  the  soil,  leaving  o|)en  only  a  pas- 
sage surticient  for  the  highway  which 
led  ovfr  ibe  one  to  the  other:  vet  ab 
the  separation  was  not  complete,  so  as 
to  prevent  tlic  cattle  straying  from  one 
to  the  other  by  means  uf  the  highway, 
the  common  by  vicinage  still  continued. 
Gniiett  V.  Lopez,  Bart.  1 3  E.  R.  348 

CONVICTION. 

[Page  124.  II.] 

21.  A  conviction  under  stat.  39, 40  G.3. 
e.\06;  41  G.  3.e.  38,  of  a  journey- 
man for  refusing  to  work«  held  bad 
for  want  of  stating  that  nich  reftiSHJ, 
was  ninde  within  the  jurisdiction  of  the 
convicting  M  agist  rules. 

R.v.  HazelL  13  E.R.  139 

CORPORATION. 

[Page  137.  IV.] 

S6.  A  prescriptive  right  in  ))frson5  of  a 
definite  dfscrifiticMi  to  be  admitted 
burgesses  of  Nottinghatn,  was  held 
by  the  court  of  K.  B  not  to  excludr 
the  incidental  power  aribinsir  by  impli- 
cation of  \dw  to  the  CO.  poratiim  at 
large,  to  secure  tiirnr  perjiptunl  suc- 
cession, by  voluntary  elections  «>t 
burgesses  ffi//i6t7iefft:  and  this,  thougl* 
it  w«is  averred  that  the  place  had  al- 


CORPORATION.  [Appendix,    vtf 

I  ways  been  and  yet  is  a  populous  town, 
containing  numerous  resident  and 
trading  burgesses;  and  that  by  the 
prescriptive  modes  of  supply  by  birth 
and  servitude,  the  succession  of  a  suf- 
ficient and  large  number  of  burges5e»> 
is  fully  secured :  for  non  constat  that 
these  sources  had  at  all  times  been 
sufficient  during  the  existence  of  the 
corporation,  without  occasional  sup* 
plies  of  burgesses  by  election,  or  eveH 
that  they  were  so  at  the  time  of  the 
election  in  question,  and  they  could 
not  have  operated  ut  all  for  some 
years  afier  the  creation  of  the  corpo' 
ration ;  and  therefore,  no  presnmp* 
tion  can  be  made  from  thence  that  the 
crown  meant  to  CKclnde  the  incidental 
power  of  the  corporation  to  make  vo«^ 
Inntary  elcctious  of  burgesses  in  aid  of 
such  prescriptive  modes  of  supply. 

R.  V.  Bird.  13  E.  R.  36f 

27.  Whether  tiie  power  of  making  such 
voluntary  ekctions  be  incidental  to 
the  corporation  at  largr,  or  exist  \n 
them  by  prescription  ;  it  is  competent 
for  tbein  to  delegHle  it  to  a  select 
part  of  tbeodselves,  but  not  to  any 
stranger;  and  the  recorder  of  the 
town  must  be  taken  to  be  such,  if  he 
be  not  stated  to  be  a  burgess. 

13E.R.36r 

28.  As- such  select  body  is  the  creature 
of  the  corporation,  its  constitution 
and  mode  of  acting  may,  it  seems, 
be  modelled  (with  the  exception  be- 
fore stated)  according  to  the  pleasure 
of  its  niaker.  13  E.  R.  36Y 

[Pfl^f  138.  v.] 

9.  The*  highest  bidder  for  certain  lands 
sold  by  auction,  and  the  Mayor  of  a 
corporation,  on  behalf  of  himself  and 
the  rest  of  the  burgesses  and  cam- 
niooalty  of  the  borough,  the  vendors 
of  the  lands,  signed  a  contract,  in 
which  they  mutually  promised  to  fulfil 
the  conditions  of  sale  on  their  respec- 
tive jMirts.  The  conditions  stated  the 
the  title  of  the  corjipration  to  the  pre- 
mises,  and  stipulated  that  they  bhould 
convey,  and  might  re -sell  on  default. 
The  ouly  act  therein  nicntioued  to  be 
done  by  the  plaiMtiff,  was  the  iec«^iving 
the  deposit.  Held,  that  the  plaintiff 
couid  not,  in  his  iudiviilual  capacity, 
maintain  an  action  against  the  pur-* 
chaser  for  breach  of  this  contract. 
Bawen  v.  Morris.      3  W.  P.  T.874 
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COSTS. 

[Page  145.  VII.] 

12.  Generally  if  money  be  paid  into 
court,  and  the  plainlifT  does  not  take 
it  out,  but  proceeds  to  trial,  and  re- 
covers nothing,  he  is  not  entitled  to 
costs  up  to  the  time  of  paying  the 
money  into  court ;  but  in  policy- 
Causes,  >\  here  there  is  a  consolidation- 
rule,  and  motley  paid  into  court,  al- 
though the  cause  tried  follows  the 
^neral  practice,  and  the  defendant, 
if  he  succeeds,  is  entitled  to  the 
ivhole  cosis  of  that  action,  ytt  the 
plaintiff  is  entitled  to  the  entire  costs 
of  the  short  causes  up  to  the  time  of 
paying  the  money  into  court. 

Twemlaw  v.*  Brock.  3  W.  P.  T.  36l 

[Page  147.  VIII.] 

32.  Where  on  removing  an  indictment 
from  the  sessions,  by  certiorari^  a  re- 
cognisance  is  given  by  two  in  20/.  each» 
under  stat.  5  IF.  4-  iff.  c^  11.  §  2,  3. 
to  secure  the  costs,  such  recognizance 
shall  not  be  discharged  till  all  costs 
are  paid,  though  they  exceed  40/. 

R.s.TeaiSioi.  13  Ew  R.  4 

23.  A  commission  of  bankrupt  having 
issued  against  the  plaintiff  who  was  go- 
ing with  his  family  to  New  York,  upon 
the  petition  of  the  defendant,  who  was 
the  only  creditor,  and  had  chosen 
himself  sole  assignee,  and  the  plaintiff 
having  brought  an  action  against  the 
defendant  to  try  the  commission,  the 
court  ^refused  to  stay  the  proceedings 
till  he  should  give  security  for  the 
costs. 
M'Cullock  V.  Robinson.  2  N.  R.  352 

[Page  MS.  IX.] 

•33.  Where  plaintiff  after  arresting  and 
holding  di'fendant  to  bail  for  50/.  took 
20/  out  of  court,  and  sta}'ed  further 
proceedings;  the  defendant  was  not 
beld  entitled  to  costs  uuder  43  G.  3. 
C.  4(»  §  3. 

Rouvcroy  v.  Ale/son.  13  E.  R.  90 

COVENANT. 


[Page  155.  IV.] 

5.  Defendant  having  covenanted  to  pay 
plaintiff  300/.  in  12  months,  with  in- 
terest, in  the  mt^an  time  it  is  no  answer 
to  an  action  of  defendant  for  the  300/. 
and  interest,  to  plead  a  coveuaot  in 
the  same  mdenture  that  the  defendant 
should    pay    tLe    proj:eity    tax     in 


fcbVENAKTi 

respect  of  the  300/. ;  for  the  plea  does 
not  shew  that  the  covenant  attached 
on  the  interest  of  that  300/. ;  and  the 
covenants  so  exhibited  appear  to  be 
independent ;  and,  therefore,  tbouch 
the  latter  should  be  void  (by  4(i  G.  3. 
c.  65  and  115,),  yet  that  will  not  avoid 
the  other  independent  covenai.t  for 
payment  of  the  300/.  and  interest. 
WiggSf  aL  V.  iSftii/(e/tcMir/A.13£.R.8r 


DEVISa 

[Pa^l78.II.] 

6U  Under  a  devise  of  the  residoe  6f  real 
and  personal  estate    (subject  to  the 
payment  of  debts  and  and  legacies)  ttf 
the  testator's  son  and  daughter,  their 
heirs  and  assigns  for  ever^  cs  tenants 
in  common,  and  not  as  joini  tenants: 
but  in  case  of  the  death  of  either^ 
leaving  child  or  children,  the    share 
of  him   or   her  so  dying    to  go  to 
his  or  her  child  or  children  ;  or  if  all 
should  die  before  21,  snch  share  to  go 
to  the  survivor  of  the  son  or  daughter 
for  ever:   but  in  case  his   son   and 
daughter  should  be  both  dead  ai  the 
time  of  the  testators  dtath,  without 
child  or  children ;  or  leaving  child  or 
children,  all  of  them  should  die  under 
21  and  unmarried,  and  without  child 
or  children ;  then  be  gave  the   whole 
of  his  real  and  personal  estate  to  his 
executors,  upon  certain  trusts  for  other 
branches  of  hb  family;  and  then  the 
will  proceeded,  as  to  the  rest  and  resi- 
due of  his  estate  and  effects,  in  case  sf 
the  death  of  his  son  and  daughter  at 
the  time  before-mentionedt  and  withcnt 
child  or  children,  and  other  the  events 
aforesaid,    he  gave  the  same  to  his 
brother  in  fee :  the  Court  of  K«  B.  heki 
that  the  limitation  to  the  children  of 
the  deceased  son  or  daughter,  or  to 
the  survivor  of  the  two,  was  only  a 
substitution  in  case  of  a  lapse  by  the 
death  of  the  testator's  son  or  daughter 
in  his  lifetime ;  so  tlrnt  if  botli  son  and 
daughter  survived   him,  he  intended 
them  to  take  the  fee  as  tenants  in  com* 
mou  ;  if  one  died  in  his  lifir-ttme  and 
left  issue,  such  issue  was  to  take  the 
parent's  share ;  or  if  there  should  be 
no  such  issue  which  should  attam  21 » 
the  surviror  of  the  son  and  daqghter 


DEVISE. 
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aboold  ta||[e  the  whole;  or  if  both  died 
ID  his  lift*-  time,  and  either  left  issue, 
itich  issue  was  to  take ;  but  if  both 
dird  wilhoiit  isstie  in  his  liie-lime,  then 
the  executors  were  to  take  on  the  trusts 
menliooed;  remainder  to  his  brother 
in  fee.  Doe,  tf.  I^iff'ard^ux.  v. 

Sparrow.  Id  £•  R.  369 

[Page  178.  II.] 

62.  Under  a  devise  of  land  to  certain 
persons  desctjbed  georrally  as  "  the 
sisters  of  J.  H.*'  iht-ir  heirs,  &c.  as 
tenants  in  common,  and  not  as  joint 
tenants :  it  was  held  by  the  Court  of 
K.  B.  that  one  of  three  sisters  of 
J.  H.  who  alone  survived  at  the  time 
of  the  devise  made,  and  who  also  sur- 
vived the  testator,  was  entitled  to  take 
the  whole.  But  even  if  she  had  been 
only  enthltd  to  a  part,  (whether  a 
moiety  or  a  third),  the  re<iidue  would 
not  have  gone  to  the  heir  at  law  of  uie 
testator  as  in  case  of  a  lapsed  devise, 
which  supposes  the  deceased  legatees 
to  have  bten  once  capable  of  taking 
under  the  will;  but  to  the  residuary 
legatee,  to  whom  was  deviled  certain 
other  Unds,  "  and  also  all  other  the 
testator's  lands,  See,  not  herein  before 
disposed  of,  &c.  aud  all  otlier  his  real 
and  personal  estate  whatsoever  which 
he  might  be  possessed  of,  or  entitled 
to,  6:c." 

Z>Of ;  d.Stewart,  v.SheJ!eidA3E.R.526 


E. 

EAST  INDIA  COMPANY. 

[Page  198.] 

5  Thou»li  the  cause  of  action  accrued 
withiu  the  jurisdiction  of  the  Supreme 
Court  at  Calcutta,  while  both  the  par- 
ties were  resident  there,  aud  by  the 
king's  charter,  granted  in  pursuance «  f 
the  Stat.  13  G.  3.  c.  63.  that  court  is 
aathorbeil  to  exercise  the  same  juris- 
diction in  civil  cases  as  is  exercised  by 
the  court  of  K*  IS.  witi:in  EingUmd  by 
ike  common  law  thereof,  and  aissu  ..- 
lug  that  by  such  authotity  the  provi- 
sions of  the  statute  of  limitation  21  J. 
1.  c.  16.  §  7  f  and  4  Ann,  e.  16\  §  19. 
are  transferred  to  India,  as  part  of  tlie 
law  of  £iig'/aiii/,  auxiliary  to  the  com- 
Bion  law;  yet  by  the  cxprcv  tenor  of 


the  savings  in  those  statutes,  as  appli- 
cable to  the  courts  here,  the  plaiotiff*ii 
right  of  action  upon  an  assumpsit  ii 
saved,  if  he  (having  returned  home  be- 
fore the  drfendaot)  commence  such 
action  within  six  years  after  the  de- 
fendant's return  home,  though  roor6 
than  six  years  Imd  elapsed  in  India 
after  the  cause  of  action  accrued  there, 
and  durim?  the  defendant  s  stay  within 
the  jurisdiction  of  the  court  in  that 
country. 

Williams  v.  Jones.  13  E.  R.  439 

EJECTMENT. 
[Page  202.  I.] 

50.  One  who  is  put  in  possession  npon 
an  agreement  for  the  purchase  of  land 
cannot  be  ousted  by  ejectment  before 
his  lawful  possession  b  detennined  by 
demand  of  possession  or  otheiwise; 
and  even  considering  such  lawful  pos- 
session as  a  tenancy  at  will,  tbe  de- 
fendant's confession,  (by  entering  into 
the  common  rule),  of  a  lease  by  the 
lessor  to  the  nominal  plaintiff,  is  not  a 
coo*»tructive  determination  of  the  wilt 
whereon  to  nuiintain  the  ejectment. 
hig^,  d. Lewis,  v.  Beard.  13E.IL2}Q 

51 .  Where  a  defendant  in  ejectment  shews 
by  affidavit  that  he  is  coparcener* 
joint  tenant,  or  tenant  in  comniou, 
and  denies  actual  ouster,  the  court  will 
permit  him  to  confess  lease  and  entry 
only,  without  confessing  ouster. 
Doe,d.  Gftg^Jwr  V.  jRoe.  3  W.F.T.397 

[Page  t03.  II.] 

12.  An  actual  entry  is  necessary  to  avoid 
a  fine,  (i.  e.  a  fine  with  proclamations ;) 
and  the  lessor  of  the  plaintiff  bringing 
his  ejectment  upon  such  avoidance 
must  Jay  his  demite  subsequent  to 
such  entry. 
Berrington  v.  Parkkurst,  13£.R.4d9 

EVIDENCE. 

[i^iige212.  II.] 

*10.  An  examined  copy  of  the  act-book, 
in  the  regt:»try  of  the  prerogative  court 
of  Canta'lmry,  staling  that  adniitis- 
tration  was  granted  to  tbe  d«^udant 
of  her  husband's  goods  at  such  a  time, 
is  proof  of  her  being  sue!)  admiuisti^ 
trix,  in  an  action  against  her  as  such, 
without  giving  her  notice  to  produce 
the  letters  of  ad  ministration. 

Dwnes  y.  WiUiams,  U  £»ft«S3l3 


%    Appendix]    EVIDENCE. 

[Page2\S.  VL] 

18.  An  admission  by  «  defendant  that 
no  iimch  was  agreed  to  be  paid  to  tht 
plHintiff  ffir  the  sale  of  standing  frees, 
made  after  the  trees  had  been  felled 
and  taken  away  by  the  defendant, 
will  support  a  count  upon  an  accfount 
stated,  though  not  for  goods  sold  and 

«    delivered. 

Knowks  9.  Michel.  13  E.  R.  249 


FINE  OF  LANDS. 

draw  British  property  into  an  coenw'* 
country,  the  court  will  disiiense  with 
the  notarial  certificate. 
Hudings.  Manning'  3\V.P.T.313 
But  it  must  be  upon  afiidavit  of  the 
circumstances.  »• 

FORGERY. 


I. 


F. 


FINE  OF  LANDS. 

{Page  232.] 

22.  H.  />.  being  tenant  for  99  y<*a"  <Je- 
tenniualile  on  bis  life ;   remainder  to 
ti-ustees   to   preserve   coutinsrent    re- 
mainders; remainder  lo  his  first  and 
other  sous    in    tail  male;    with    re- 
mainders over;  it  was  questioned  al 
first  whether  a  fine  levied  by  the  Ic 
nant  for  years  in  possession,  and  liis 
eldest  son  the  first  tenant  in  tail  in 
rentainder,  was  void  against  the  re- 
niaiuder.man  over,  by  rcasow  that .  the 
trustees    to  preserve  cotttingeut  re- 
.  inaiiiders,  in  whom  it  was  tonteaded 
that  a  present   freehold   was  vested 
.    .during  tlie  life  of  ihe  tenant  for  years 
were  no  parlies  thereto :  but  it  was 
•     held  afterwards  thai  tlie  trustees  had 
a  vested,  and  not  a  contingent  re- 
ni.iinder;  and  that  the  present  free- 
bold  iulerest  ^vas  in  them,  to  com* 
lueuce  iu  posses^siou  upon  Ihe  deter- 
.  minaliou  of  the  term  of  years  by  foi- 
'      feiture  or  other  means,  during  the  life 
of  tenant  for  years ;  and  thereby  that 
such   fine  was  void  against   tlie  re- 
inainder-iuau.    Neither  is  the  estate  of 
^     surh  remainder-man  over  discontinued, 
or  his  right  of  entry  within  five  years 
taken  away  by  another  fine  levied  by 
the  daughters  of  the  first  tenant  in  tail 
•     rtialc;   who,  upon  his  death,  wroug- 
-      fully  entered  and  were  possessed,  and 
..    thereby  disseisscd  the  remainder-man 

ov«r. 

BerriHgtm  v.  Tarkhurst.  13E.R.  489 

•2:3.  Affidavits  of  tlie  acknowledg^weuts 
of  tines  and  recoveries  taken  abroad 
roust  be  aulhenticaled  by  a  notary 
public ;  bta  if  a  foreign  notary  makes 

' ,;  tMsrule  an  iustrumeot  of  cxtortiou  to 


[P0ge  22*.] 

The  counterfeit  making  of  any  part  of 
a  genuine  note,  which  may  give  it  a 
greater  currency,  is  f«irgery; 
'1  hcrtfore,  if  a  note  be  made  payable 
at  a  country  banker's^  oi  at  his  lianker's 
in  London,  who  fails,  it  is  forgery  lo 
alter  the  name  of  that  London  bsuker 
to  the  name  of  another  JLotMfoiib^iBkcr, 
with  whom  the  maker  makes  his  otber 
notes  payable  afler  the  failure  of  tlie 
first.  R.  V.  Tixblefi  W.  P.  T.  32 J 


H. 


HUNDRED. 

[Page  243.] 

In  following  up  a  writ  of  exemJio" 
to  its  consummation  niicJer  the  statuie 
of  hue  aud  cry  8  G.  2.  f.   Hi.  whidi 
the  subsccjucnt  statute  of  the  19  G. '2 
c.  34.  refers  to  and  adopts  as  the  mo<\t 
of  proceeding  in  ca«e  of  a  penally  re- 
covered by  the  executor  of  a  reveniw 
officer,  killed  in  the  pursuit  of  sim^- 
glers,  against  the   iniiabitants  of  the 
hundred,  (or  of  a  lath  in  Kent.)  it  ij 
sufficient  for  the  slieriff  to  whom  the 
writ    had  been  d{i;livered    ta  ret»^. 
even  afler  the  espiriilion  of  6o  rfayj 
given  him  by   the  act  to   return  the 
writ,  that  be  had  delivered  it  to  ik 
justices  of  .the  ^leaoe  of  tlie  hwidred, 
'&c.  (who  are  cliarged  with  direcriD* 
the  levy  ou  the  itdmbitantSj)  and  tbst 
they  had  done  nothing  upon  it;  and 
the  court  will  not  thereupon  altaeli 
the  sheriff  for  not  returning  the  writ, 
but  the  next  proceeding  is  against  tbe 
magistrates  to  oblige  them  to  do  their 
duty,  mi^ht  Sf  aL  v,  St.  Augmiim'» 
lath,  (Kent)  13E.K.544 


I.  &J. 

IMPRESSING  SEAMEN. 

[Page  2^3.] 
$.  A  carpenter  belohfring  (o  a  vessel  ein- 
plo^reji  in  tbe  coal  aud  croastiiig  trade 
IS  not  exempted  from  being  impressed 
hy  any  statute  new  in  force. 

Ejc  parte  Boggin.  13  E.  R.  549 

INDICTMENT. 
[Page  250.  II L] 

40.  In  an  indictment  for  feloniously  dis- 
posing »nd  pntling  away  counterfeit 

.  buiik-notcit,  it  is  not  necessary  to  aver 
to  whom  tlie  note  was  so  disposed  of. 

The  intent  to  defraud  the  bank  con- 
stitutes tbe  uffence,  and  it  is  not  done 
away  by  the  circumstance  that  tbe 
notts  were  furnished  by  tbe  prisoner 
in  consequence  of  an  tipplication  ni»de 
by  an  agtnt  employed  thereto  by  tbe 
bank,  and  that  ibey  were  delivered  to 
biin  as  forged  notes  for  the  purpose  of 
being  disposed  of  by  that  agent. 

R.  V.  IJolden  6f  ai.  3  W.  P.  T.  334 

41 .  The  servant  of  three  partners  in  trade 
had  weekly  wages,  and  three  rooms 
assigned  to  him  for  lodging,  over  the 
bank  and  brewery  olfice  of  the  part- 
ners with  which  it  communicaled  by 
a  trap-door  and  a  ladder :  a  burglary 
being  ciunmitted  in  the  banking-ioom, 

.  it  was  held  that  it  was  well  lanl  to  be 
in  the  dwelling-house  of  the  three 
partners. 

li.  V.  Stock  ^  al.  3  W.  P.  T.  339 

INFERIOR  COURT. 

[Page  254.] 

far*  Afteraction  laid    in  Lonrfaii,and 

.  brought  in  B.  R.  for  board  and  lodg- 
ing of  defendant's  wife  in  Middlesex, 
which  was  referred  to  an  arbitrator, 

.  who  awaided  less  than  5/.  for  tbe  rent 
of  the  lodging ;  this  was  held  to  come 
within  §  13.  of  the  39, 40.  G.  3.  c.  104, 

.  exceptmg  actions  for  rent  from  the 
compulsory  jurisdiction  of  the  London 
•ourts  of  requtst. 

Holder  V.  j\ewman.  13  E.  R.  l6l 

INFORMATION. 

[Page  255.] 

14.  A  rriininal  informnlton  may  be  moved 
for   agaiusl  tnagistmtes,  fur  tiiiscH>u- 


INFORMATION.  [Apprvdix.    xi 

duct  in  the  excuition  of  fhrir  rfficps, 
in  the  s»»cond  term  after  th»»  offence 
committed,  there  being  ni>  intervening 
assises. 

/?.  V.  T.  Harris  S^al.  13  E.  R.  270 

15.  But  the  court  will  not  ^rantaiule 
nisi  for  a  ciimitiul  infornintion  against 
a  magistrate  so  late  in  the  second 
term  after  the  imputed  ofience,  as  to 
preclude  him  froai  the  opportunity  of 
shewing  cause  ag^^inst  it  in  the  sauie 
term.  R. V.  Manhall SfaLlli  E.  11.322 

INSURANCE. 

[Page  262.     II.] 

12.  After  an  order  mode  by  the  king  ra 
council   on  the  2i\,  and  gazetted  on 
the  5th  Sept.,  to  detain  and  bring  into 
port  all  Danish  vessels,  a  hired  armed 
ship  of  his  Majesty  took  off  Lisbon, 
on  the  10th,  and  carried   in  thither  a 
Danish  vessel ;  and  without  institutrng 
any  proceeding  in  the  admiralty  court 
there,  though   Pm'tvga!  was  an  ally 
with  England  in    the  war,  sold  her 
cargo  to  defr«y  the  expense  of  repair*, 
and  took  in  a  loading  on  freight  for 
London, vfiih  which  ^he  sailed  on  Nov. 
3,  on   which  day  hostilities  were  de- 
clared  against  Dennun^k  by  another 
order  of  council :  and  on  Nov.  i?,  an 
insurance  was  ma<{e  by  order  of  the 
prize  agent  appointed  by  tbe  %a;itors^ 
m  consequence  of  a  letter  written  by 
him  10  October,  before  tbe  declaration 
of  hostilities,  directing  the  plaintiff  to 
insure  *'for  my  account  the  Danish 
vessel  K.  T.,  which  has  been  detained 
by  his  Majest}fs  armed  ship  J8.,  and 
for  which  I  am  authorised  to  act  as 
agent:*'  and  concluding  wiibexpres* 
smg  the  agent's  confideiice  that  tbe 
|)ldintiff  would  do  the  best  for  the  m« 
terest  of  the  conctmed:  and  after  such 
insurance  was  effected,  the  king,  by 
another  T>rder  of  council,  reciting  the 
circumstances,  adoj^tt'd  the  insurance. 
Held  that  his  Majesty,  having  u  lawful 
possession    of  the     raptured     vessel 
through  tlie  act   of  his  r.tticers  and 
servants,  whose  possession  was  legnl- 
ized  by  the  precvious  order  to  detain 
Danish  vessels,    whether  k:iown    to 
them  or  not  at  the  time  of  the  capture 
bad  an  insurable  interest  therein ;  and 
that  it  was  competent  for  him  to  adopt 
the  insurance  ma<le  by  order  of  the 
agent  appoinied  by  the  captors. 
Routk  V.  Thmpihn.  U  t«  R*  27-^ 
b2    • 


ft3    Afpbitdix.I 


INSURANCE, 


[Page  ?72-  VIL] 


[PagenS.    IX.] 


%6.  An  Amnrican^  properly  licensed  to 
export  6altpe(r<f  from  Calcutta  to 
AimtrkOp  having  insured  it  for  the 
^^y^%^%  the  ship  was  seized  by  the 
captain  of  a  Brithh  ship  of  war  at 
the  .Cape  of  Gcud  Hope^  and  the  cargo 
coudeoined»  unsbip)>ed,  and  sold  b^i 
order  of  tbt*  court  of  Amiraily  lhere» 
snrbose  sentence  was  afterwards  reversed 
on  api>eal  here,  and  the  pro)>erty  or- 
dered to  be  restored,  or  its  value  paid 
to  the  owner,  though  tipon  p»>uienl 
pfthe  captor's  costs.  Th^  Court  of 
K-  B*  held,  that  th^  assured  aiighl 
recover  as  for  a  total  los«,  without  no- 
tice of  abandonment;  the  thing  in- 
sured being  wholly  lost  to  the  owner 
|»y  the  unshipping  and  sale  of  the 
coininodiiy  at  the  Ctfpe,  under  the 
order  of  the  Court  there:  and  that 
such  lo!4  wa:»  recoverdblc  against  the 
underwriters,  oq  a  count  alleging  it 
to  have  happened  by  the  un/aufuf 
jersvt'f  and  detetiiion  of  a  British  ship 
p{  war  :  and  that  the  Court  of  Ap- 
peal allowing  the  capior  his  costs,  oi> 
the  reversal  of  the  sentence  uf  condem- 
nation, did  not  the  less  shew  tiie  ori- 
gittal  sttiaiire  and  detention  to  be  ten- 
iawfnff  as  alleged  in  the  count. 
MnlhUt Sf  al. T. Skedden.  IJ £. R. 304 

^7.  A  vessel  ebartercd  to  O/rarlo,  St. 
Ubes,  t|nd  Gaitenkurgk^  being  taken 
nt  Oporto  by  the  enemy,  was  liberated 
on  payment  by  the  ntkiter  pf  a  sum  of 
money,  ai^d  on  condition  of  his  bring- 
ing home  in  her  to  England  £i^is/f 
prisoners,  to  beexplianged  for  an  equal 
number  of  French.  U|on  the  oews  of 
ttle  capture,  but  after  the  time  of  the 
ship's  liberation,  tfie  owners  abandon- 
ed the  ship  to  the  in^nrers.  Upou  her 
flirrival  at  P^rUoHmth,  the  captain  re- 
cused to'  (deMver  her,  unless  on  re- pay- 
ment of  tii|^  ransom,  whi^  If  the  owner 
Itfnsed. '  The  Court  of  C.  P*  held, 
that  t tie  owner  beins;  entitled  to  re  takf 
his  sljtp  which  npis  safe  at  Parttjttauth, 
the  joss  of  the  voyage  did  i|ot  enable 
^im  to  recover  uppn  a  pulicy  on  t)ie 
•hip  aii  fpr  k  total  )ofs,  nor  could  he 
recover^  as  for  an  average  Ips^,  the 
film  which  bad  been p  aid  by  tlie 
master  for  ihe  shrp's  rfnsom,  and 
^hich,bemgan  illeg»|  payment,  the 
pl^iniftf  was  qot  bound  to  irepay  to  the 
)pas|er. 

Tyi^v^&iff.  aw, p,T.36s 


39.  British  goods  on  board  a  neittnl 
ship,  being  insured  from  London  to 
any  ports  or  places  of  disch:ir»e  oq 
the  coiitineni,  &r.  with  libeity  to 
carry  simulated  papers,  &c.  /rft  of 
capture  or  seizure  in  her  port  orportt 
of  discharge  ;  and  the  ship  having  re> 
ceived  instructions  to  proceed  to  the 
river  Jakde  with  a  supercargo,  who, 
when  arrived  there,  wa*  to  ^o  to  Vertt^ 
which  lies  30  utiles  up  the  river,  sod 
there  give  notice  to  a  correspon'  ctit 
of  the  ship's  arrival,  aud  receive  direc- 
tions where  the  goo<ls  niight  most 
safely  be  landed  ;  Varel  and  the  whole 
adjacent  country  being  then  orcufHtd 
by  the  enemy ;  the  C«»urt  of  K.  B, 
held,  that  a  seizure  by  the  enem?  m 
boats  from  the  shore,  while  the  ship 
was  King  on  and  olF  in  the  middle  of 
the  river,  15  miles  up,  where  it  is  two 
utiles  wide,  waiting  for  directions  firoia 
the  supercargo,  who  had  gone  up  to 
Vard  to  get  instructions  vrhere  to  lasd 
the  cargo,  was  a  seizure  in  a  port  of 
discharge  withm  the  exemption  m  the 
policy :  for  the  intetition  tif  the  con^ 
tracting  parlies  whs  plainly  toesenipt 
the  underwriter*  for  land  risks  in  any 
such  oea  port  of  discliarge,  leaviog 
them  subject  only  to  sea  ri^k«;  and 
therefore  the  wonljwirf  niu^tb**  taken 
in  its  ^e:.eral  and  mo^t  extensive  sense 
as  contradistin<ruisheil  from  the  Ai'eft 
seas,  with  reference  to  tlic  snbjeci- 
niatter.  Jannau  ^  al.  v.  Cooft, 

40.  The  valiiation  upon  a  freight  policy 
of  insurance  is  calculated  np«»»  all  the 
goods  the  ship  is  intended  to  earr? 
upon  tbe  voy^^  insured ;  aud  if 
by  a  peril  insured  against  the  ship 
he  lost,  when  part  oidy  of  tbe  poods, 
the  freight  of  which  wns  intended  to 
bi'  covcrvd,  was  on  board,  tbe  valaa- 
tipn  must  be  opened,  aud  tbe  assured 
can  oi|ly  recover  aa  for  that  propor- 
tioniil  ^hare. 

^ut  if  there  bf  a  loss  by  a  peril 
insnred  asainst,  of  the  «db/r  subject* 
matter  of^be  insnrdfnce  tp  which  ihs 
vsduation  applied,  as  of  alt  tbe  intend- 
e^  freight,  wfaete  llic  iosoiwicc  is  on 
freight,  the  valuafifMi  in  tbe  poli|:y  adl 
ppt  be  opened. 

And  hi  i^n  action  00  a  fre^l  policy, 
it  aeeiits  siillicient  to  proves  contract 
pud^  yvbicb  the  {shjpojntf  jrouM 


INSURANCE. 


[Atpskoiz.  xiii 


littve  been  entitled  to  demand  freight, 
if  the  voyage  were  not  stopped  by  a 
peril  insured  against. 

Farbe$  v.  AspinalL  13  E.  R.  323 

Al .  A  policy  of  insurance  **  a^and  from 
X^yme  to  Laud&n'*  does  not  protect  a 
cargo  laden  at  Bridpart  within  the 
port  of  Lyme  and  nine  miles  nearer  to 
JLondon,  Conatabiey,  Sobie. 

3  W.  P.  T.  403 

42 •  If  a  policy  be  eflet-led  on  goods  on 

a  voyage  dt-- fined  from   A,  to  J?.,  the 

j'lAi.  lo  commence  "  at  ami  from  the 

lov.ding  thereof  on  hoard,"  not  ^aymg 

\yhere,  it  must  be  intended  a  1 'fldin^ 

at   the  place  from  which  the  voya|2;e 

commenced.  SpUta  and  others  v. 

Woodman.  3W.P.T.  416 

And  if  the  proof  he,  Iha;  the  goods 
were  loaded  in  an  eailicrpart  of  the 
«hip's  course,  and  before  her  arrival 
•t  the  place  where  Ihe  voyage  insured 
commences,  the  plaintiil  cannot  re 
cover.  ib. 

Though  the  same  underwriter  had 
insured  the  same  goods  for  the  ante- 
rior voyMge,  and  knew  Ihe  second  po- 
licy  was  effected  thereon.  ib. 

4d.  Liberty  given  in  a  policy  on  a  fish- 
ing-voyage,  to  chase,  capture,  an' 
man  prizes,  docs  not  authorize  the  ship 
to  lie  by  nine  days  off  a  port,  waitnig 
for  an  enemy's  ship  to  come  out 
when  she  should  have  compleud  hei 
cargo.  Aitho  gh  she  lay  in  wait 
during  that  time  within  the  limits  of 
her  fidiing  ground.  Hibbert  6f  utkn^s 
V.  Haliiday.  3  W.  P.  T.  428 

4^4.  Under  a  policy  at  and  from  Jamaica 
to  Loudon  the  Court  of  C.  P.  held 
that  a  ship  was  protected   in  moving 
W     from  poit  to  port  in  th^tt  island. 

Crukkshanka  v.  JamtOH.'^\\.  P.  T.30 1 

[PagefTS.  XU.] 


#7*  A  native  Spaniard,  domicile<i  here 
in  lime  of  war,  having  lieeu  licensed 
in  general  terms  hy  the  king  to  nhip 
I  goods  in  a  neutpil  vessel  from  hence 
to  certain  |)ort8  of  Spain,  such  com- 
merce is  legalised  for  all  pur)>oses  of 
its  due  and  effectual  prosecution, 
icither  for  the  benefit  of  Ihe  party 
himself  or  of  his  correspondents, 
tlioqgh  residing  in  the  lenemy's  c<iun- 
try ;  and  such  goods  may,  iherefote, 
be  injured  by  bun,  either  oi)  bis  own 
^ounl,  or  as  agent  for  them ;  and 
f^epajr  aiie  and  recover  upoii  i^e  poli- 


cy in  his  own  name  in  case  of  a  loss  by 
capture:  aud  this,  though  the  piize, 
which  was  taken  by  a  Frruck  privateer* 
(France  being  a  co-bel  ige«eiil  with 
Spain),  wa»  afterwav4t«  condemned  by 
a  Frctich  consular  court  then  fitting  iu 
a  tH>rt  of  Spain,  into  whit  h  the  i^rize 
was  carried ;  for  in  r«  spect  of  the 
purposes  of  such  licensed  tradin«,  the 
snl)j*M  tH  of  Spain  concerned  in  it  are 
to  be  r<  g<irded  as  ^riYtVi  subjects. 
Ueparicha  v.  Noble.  13  £.  R.  332 

JURY  AND  JUROR. 

[PageQ90.] 

8.  In  a  writ  of  right,  if  !he  niai  priua 
clau!»e  be  on>itted  i  •  th*' writ  of  sum* 
nious.  and  the  knights  c<  me  from  a 
distant  county,  and  appear  at  bar,  the 
Court  will  not  compel  tli^m  to  be 
sworn  unle^ts  the  de:nandant  wiJi  un4ler« 
take  topav  their  ex |>ense<<. 
i^earaon  v.  Maynm-d.  I  W.  P.  T.  415 


L. 


LANDLORD  and  TENANT. 

[Page  197'  H.] 

0,6.  A  notice  to  quit  at  Michaelmaa 
served  pernonaUy  on  the  tenuit,  who 
made  no  objection  at  the  time,  was 
held  by  the  Court  of  K.  B.  to  be 
primft  facie  evidence  from  whence  the 
jurv  may  find  that  the  tenancy  C4>m« 
nienced  at  that  period.  Doe,  cf, 

Ciarges,  Bt.  v.  Forstcr.  13  E.  R.  405 

LIBEL. 

[PogeZOS.   I.] 

14.  An  action  upon  a  libel  charging  in 
one  count,  that  the  defendant  pul>- 
lished  it  as  purporting  to  he  a  letter 
from  A'  to  B,;  and  in  another, 
charging,  generally,  thvit  the  detieiidant 
published  ilie  libellous  nuttier;  is  not 
sustained  by  proof  of  a  publication 
wherein  the  defendant  Ntated,  that  iu 
a  deiMte  in  Ihe  frisk  House  of  C^m* 
mons,  several  years  before,  the  At  tor** 
ney^Generai  offreiand  bad  read  lucb 


siv  ApFBiimx.] 


LIBEL. 


'  a  letter,  and  then  s^ating  the  libellons 
.  matter  as  said  bif  kim  in  coiumt'Ltin^ 
.  upon  tlmt  letter  ;  for  the  characters  ot* 
the  several  VibeU  are  essentially  diifc- 
rent,  though  the  slander  iin;!ii ted  u:ay 
be  the  same.  Bell  v.  Byrne.  1 3  E.  R.  554 
It  seems,  also,  that  a  libellous  asser- 
tion, that  the  plaintiff  '*  kas  been  for 
9ome  time  past  coiiiineij  on  a  charge  of 
high  treason,"  taken  as  a  fact  asserted 
generally  by  the  publisher  on  his  own 
knowledge,  would  refer  to  the  period 
of  the  publication,  and  therefore  would 
not  be  proved  by  shewing  that  it  was 
vs$erte<l  lo  have  been  said  by  another 
some  years  before,  and  con<ioqiiently 
referring  to  the  period  when  it  was  so 
8aid«  ib. 

[Page  306.  IIL] 

10.  Proof  of  a  warrant  to  arrest  on  svs- 
piciim  of  high  treason  will  not  sustain 
a  justificatiou   that  the  plaifitiff  was 

•  arrested  and  contined  on  a  charge  of 
high  treason. 

Bells.  Bi/me.Vd  E.R.  554 

LIMITATION  OF  ACTIONS. 

[Page  3\l.] 

tj.  No  debt  accrue  on  a  bill  payable 
after  sight  until  it  is  prest>i)ted  for  |)ay- 
meiit;  therefore  the  statute  of  Liu>ita- 
tions  is  no  bar  to  such  u  nole  unless 
it  is  presiuted  for  payme^  t  wiihin  six 
years  belbre  the  action  brought. 
Holmes  v.  Kei-rison.  3  W.  P.  T.  3^3 
$8.  If  an  estate  descend  to  parceners, 
one  of  ^\hom  is  under  a  disability, 
which  continues  more  thuu  2a  yeais, 
and  the  other  does  not  inter  within 
20  years,  the  disability  of  the  one 
does  not  pre.<erve  the  title  of  the  other 
after  the  20  years  elapsed. 

Doe  d,  Langdon  Sf  al.  v.  Rowlston. 

3  \V.P.T.44t 
And  see  title  East-Jrtdia  Company 
page  i\.  of  this  Appendix. 


« 

u 


MANDAMUS. 

as  a  lecturer,  in  any  church,  &c. 
'*  unless  he  be  first  approved  and 
thereunto  licensed  bif  the  Archbi" 
shop  of  the  province^  or  BUhop  of 
"  the  diocese"  &c.  the  Court  of  K.  B, 
will  not  entertain  a  motion  for  a  man- 
damus to  the  Bishop  to  license  a  lec- 
turer appointed  by  the  parish  upon  the 
previous  refusal  of  the  Bishop  to  do 
so,  upon  the  alleged  ground  of  unfit- 
ness in  the  party  elected,  uide^s  it  be 
shewn  that  the  like  application  had  a  ho 
been  roa^de  to  the  Archbishop  and 
rejected  by  him.  /2.  v.  Bp.  of  London. 

13*E.K.4iy 


O. 


OFFICE  AND  OFFICER, 

[Page  328.] 

29.  A  custom  house  ofGcer  has  autliorily 
to  seize  uncustomed  goo(i»p  with  ibe 
carriage  and  horses  carrviiig  «»fl  the 
samis  though  out  of  the  limit  of  tbe 
partirular  port  of  wliirh  he  is  deno:i:i« 
nated  an  oliicer  in  his  depot  at  ion  from 
the  conmiissioners  of  cubtums. 

R.v.  Barfoot.  13  E.  R.  50tf 


P. 


M. 


MANDAMUS. 


[Page  520.     L] 

31  •  Tlie  act  of  uniformitv,  13  and  14 
Car.  2.  c.  4.  4  1.9.  having  enact rd  that 
00  )'<^rsou  shuii  be  ali«)wed  to  preach 


PARTNERS. 

[Page  332.3 

28.  Part-owners  of  a  ship  having  agrefil. 
**  CJioh  and  every  of  them  with  the 
others,  and  CiJch  or  every  of  the 
others,"  that  the  ship  should  prorecd 
on  a  certain  vovH^e  undrr  the  eichsirf 
management  and  cxmtrottf  of  mie  of  I  hem 
as  ship's  husband  ;  and  that  after  her 
return  "  a  full  account  should  be  made 
of  the  said  ship  and  her  concerns," 
and  the  net  praftis  be  divided  io  |)n>- 
porti«»n  after  (teducfting  all  chergef ; 
the  duty  of  making  out  such  an  ac- 
count is  cast  u|K)n  the  chip's  husband ; 
Rnd  for  not  do!i>g  so,  and  not  divWng 

I     the  net  profih.    after    cJcductliig  vU 


PARTNERS. 

.  fliarges.  within  a  reasonable  lime  after 
the  ship's  return,  an  action  lies  against 
imn,  upon  the  agreement  by  each  of 
tlie  pnrt-owners;  though  it  be  n  )t 
averred  in  terms  that  the  charges  were 
or  could  have  been  ascertained  before 
the  action  brought;  for  that  is  malter 
ot  defence.  Oir^^^w  v.  Ogfe, 

13E.  U.  538 

PAYMENTo^MONEYiNTo  COURT. 

[Page  334.] 

25.  A  Defendant  was  permitled  to  pay 
into  court,  to  abide  the  event  of  the 
cause,  a  sufficient  sum  to  cover  the 
debt  and  costs,  instea*!  of  giving  bail. 

o^  n  1  /^"^f^^  ""'  ^^  2  N.  R.  42.5 
2b.  Rule  refused  topermit  the  defendant 
to  pay  into  court  the  debt  and  costs 
up  to  a  certain  day  after  the  action 
broi.ghr  (thenby  excluding  the  costs 
ot  the  declaration  delivered),  upon 
the  groun  I  of  an  order  to  pay  the 
debt  and  costs  up  to  that  period,  wifh- 
oat  having  made  a  tender  before  ac 
tion  or  obtaining  the  common  rule 
for  staying  proceedings  on  paymcnf 
of  the  debt  and  costs  up  to  the  tune  of 
the  apphcation. 

Burinesttrv.  mchASY.,R,55\ 

S7.  man  action  of  covenant  on  an  insu- 

ranee  against  fire  a  tender  may   be 

pleaded  and  money  paid  into  court 

uiicier  19  Geo.  2.C.  37.  §7. 

Solomon  v.  Bewicke.  3  W.  P,  T.  317 


PLEADINQi  [AFMNbre.  xf 

presented  for  payraeht  at  the  partku- 

iarpiace.  ^ 

i^'-^i/o»v.  Goundry.  13  E.  R.  459 

57'  i[  IS  suthcienl  in  a  quitam  action  to 

entitle  the  |>iea  with  the  names  of  the 

parties  without  the  addition  of  quitam 

to  the  plaintirs  name. 

J^ale  y.  f .  V.  Beer.  7  E.  R.  33» 


[P^ige^d^.    XIII.] 

o.  A  contract  for  the  purchase  ofacef 
tarn  pared  of  hemp,  the  exact  amoua 
ot  which,  not  being  known  at  the  time, 
was  described  in  the  contract  h$  about 
eight  tons,  may  be  declared  on  as  a 
contract  for  eight  tons,  the  certain 
quantity,  which  it  was  afterWardt 
proveil  to  be,  which  quantity  was  laid 
under  a  videlicet. 

Gladstone  v.  Neale.  13  E.  R.  410 


PLEADING. 

[Pff5'e344.  II.] 
55.  The  defects  of  a  declaration  in  an 
action  for  mesne  profits,  in  not  stating 
any  time  when  the  defendant  broke 
and  entered  the  messuage,  <fec.  and 
ejected  the  plaintiff  from  the  occura- 

the  defendant  kept  and  continued  the 
plaintiff  so  ejected  for  a  long  space  of 
time,  without  staling  for  how  lone* 
are  cured  by  the  operatipn  of  the  stll! 
4  Ann.  c.  I6\afier  judgment  by  de- 
fault  and  writ  of  inquiry  of  damages 
executed ;  so  that  no  objection  can 
be  taken  m  arrest  of  final  judgment 
for  such  defect  in  form,  ^ig^t 
KR    T  Highjkld.  13  E.  R.  407 

56.  In  a  count  against  the  acceptor  of 
a  hill  of  exchange,  stated  to  be  accep- 
ted payable  at  J>.  and  Co.%  it  i,  ,uf. 
firient  to  allege  generally  a  request  by 
J^J:!"'"^* Jo  »'ie  defendant  to  paV 
the  bill,  without  alleging  that  it  was 

I 


POOR  SETTLEMENT. 

[PogeSJO.  L] 
v'3.  An  apprentice  Hrter  serving  out  most 
ot  his  time  with  his  maiiter  in  5.  ob- 
tained a  subsequent  settlement  in  H. 
by  serving  another  master  there  for 
40  days  by  the  direction  of  his  fir:>t 
master,  wiio  was  to  receive  3«.  a-week 
from  the  second  master  for  such  ser- 
vice ;  and  being  then  dismissed  by  the 
second  master,  the  apprentice,  un- 
known  to  the  first  master,  and  without 
any  intention  of  retuniing  into  his 
service  again,  lodged  for  one  night  in 
the  same  parish  of  5.,  and  then   went 

'"*^  *  *^*''^  Pa"*'n  and  worked  for 

himself  for  a  month,  when,  his  term 

being  expired,  he  returned  to  S.;  and 

went   with  his  original  master    to  a 

common  friend,  with  wJiom  the  in- 

denture  had  been  deposited,  to  take 

It  up ;  which  he  did,  and  carried  it 

away:  held,  that  the  settlement  was 

not  brought  back  to  S.  by  such  camai 

lodgmgof  the  apprentice  one  night  in 

the  same  parish  of  his  master,  without 

any  resumption  of,  or  even  intention 

to  resume,  the  service  with  the  first 

master  under  the  indenture. 

R.  v.  Smardea  (Inhab.J  13  E.  R,  45j2 

PRACIICE. 

[Page  4^3.  XVII.] 

«.  Where  the  plaintiff  recovers  a  greater 
sum  than  he  claimed  by  his  particular, 
and  upon  discussion  ihe  Court  of  0  P 
iinctioned  the  principle  on  which  b-^ 
recovered,  and  judgment  was  enten 


»vi  At^PKKDix.]        PRACTlCei. 

ap  arcordiDgly,  no  objection  having 
been  made  oti  the  excess  Above  the 
patticutarj  either  at  the  trial  or  on  the 
argiimeiit,  the  court  would  not  reduce 
the  judi;ment  to  the  sum  claimed  bjf 
the  ^tarticular. 
Bell  y.PuUa^  Sf  Awther.  3W,P.T.285 

[Page  404-  XX.] 

10.  A  deft'odnnt  has  the  same  time  to 

plea<i  after  a  delivery  of  a  bill  of  |Mir- 

tiealarA  as  he  had  when  the  summons 

for  it  was  returnable. 

M^hray\.  Schubti-th.  IS  £.  R.  508 

[PageAlU] 

4C.  A  notice  of  trial  for  the  sittings  a^er 
term  in  LofHtan  must  specify  whe- 
ther I  lie  cause  is  intended  to  be  tried 
at  the  first  day  of  such  sittings,  or  at 
the  adjourn nient-day;  and  in  the  latter 
case,  it  is  suffirient  to  give  such  notice 
eight  days  before  the  tkst  day  of  the 
sittings  after  tenn,  if  the  defendant 
feside  above  40  miles  from  London  ; 
and  four  days  if  he  reside  within  that 
distil  nee. 

Reg.  Gen.  J?.  5 1  G.  3. 13  E.  R.  393 

PRISONER. 

[Poge  413.  I.] 

9.  If  a  defendunt  in  custody  gives  a  cog- 
novit ii  is  absolutely  necessary  that  the 
attorney  for  the  defendant  should  be 
present.  The  clerk  to  the  defendant's 
aitomey  is  mit  solhrient. 

Pmul  v.  Qea9er.  3  W.  P.  T.  S6i) 

PRIZE  AND  PRIZE  MONEY. 

[Page  416.] 

17^  The  commander  of  the  Cork  naval 
atation  on.  3d  of  il/oy  ordered  the 
X^ofrr  frigate,  under  hb  command,  to 
cruize  for  a  uioath  witliin  certain  limits 
fitentioneil,  (whether  witlun  the  Cork 
statiun  or  not  did  not  a|ipear),  but  in 
case  of  obtaining  iutelligenoe  of  the 
enemy  being  at  sea,  tu  return  im- 
mediately and  report  the  saoie  to 
to  him.  unless  tlie  captain  should  deem 
|t  more  serviceable  tirst  to  apprize  the 
rommifoder^n-chief  f)f  the  Channel 
fleet  off  Brest  of  it,  and  then  to  return 
to  Cork  witliout  loss  of  time.  The 
JLoire  haviug  sailed  and  obtamed  such 
iuteUigence  on  her  mi  zc,  went  off 
Breei,  ainl  commnuicated  it  to  the 
cbmniMfider  of  the  Channel  fleel  on 
the  2^Ui  of  il%»  ivbo  on  the  2Stb 


PRlZfi  AND  PRI«E-MONEt. 

ordered  the  tjnre  to  go  off  Ferret 
with  dispatches,  Arc;  and  aft*  rwards, 
and  whilst  in  the  execution  of  her 
former  ordfrs  from  the  commander  of 
the  Cork  station,  to  look  out  for  the 
Jamaica  homeward  bound  convoy 
within  eertaio  limits,  (which  were 
partly  within  and  partly  beyond  his 
or  ginai  cruizing  orders ;)  andif  met 
wilh,  to  protect  them  ftp  Si.  George'g 
and  the  Briatoi  Channel.  The  Lone 
having  delivered  the  dispatches, '&c* 
to  the  Baval  commander  off  Ferrotl 
on  her  ffeturn  look  three  prices,  be- 
yond, as  was  admitted,  the  limits  of  the 
C^«Mi#/»tation,and  asserted  to  be  witli- 
in the  CtfrA' station :  (but  whether  or  not 
within  the  Cork  station  was  det med  to 
be  iinniaterLiI  in  tliis  case:) The  Court 
of  K.  B.  held,  that  the  c<Himiander-ino 
chief  of  the  Channd  fleet  did  not, 
within  tlie  true  noeaniiig  of  his  orders 
to  the  Jjorre^  intend  to  retain  her  under 
his  command  alter  tlie  execution  of  hit 
orders  off  Ferrol,  btit  only  that  she 
should  attend  to  his  fiiilher  instrnc- 
tioiiS  while  executins(  lier  original  or* 
dersi  and  as  a  modifiation  of,  or  addi- 
tion'to,  such  ordeM,  ratlier  than  as  a 
supercession  or  abrogation  of  them. 
But  that,  if  he  liad  so  inteiided,  be 
hail  no  right  so  to  retain  her  out  of  the 
limits  of  his  comtHaud  by  partial  mo- 
difications of  her  original  orders,  for 
the  puiVose  of  entitling  himself  to 
prises  taken  by  her  out  of  such  limits* 
in  derogation  of  the  rights  of  another 
flag-otticer.    Gardner  (Lady)  4"  at. 

^.Lyne.  13E.R.674 


S. 


SHIP. 

[PageU2.  L] 

29.  The  usual  clause  in  a  bill  of  lading, 
engaging  the  master  of  the  sliip  to 
deliver  the  goods  to  the  coosignee  of 
hb  assigns,  he  or  they  paying  Jreight 
for  tlie  eaid  goods,  is  introduced  for 
the  benetit  of  the  master  only,  and 
not  for  the  benefit  of  the  cimsignee  ^ 
and  thetelbrethe  ma^er  is  not  bound 
to  the  consignor  to  withhold  the  deli* 
Tcry  of  the  goods  unleCs  the  consignee 
or  1ms  astfigiis  pay  die  freight.    Nor 


does  it  vary  the  case  that  the  consignor 
was  also  the  charterer  of  the  ship. 
Shephard  v.  De  Bemafes.  13  £.R.  565 

30.  A  ship  was  let  to  freight  for  the 
voyage,  to  take  out  «  small  cargo  of 
lead  to  P.  and  to  bring  home  a  return 
cargo*  for  which  freight  was  to  be 
paid  at  1 1  guineas  a  ton  for  the  whole 
ahip's  adioeiisurement.  If  from  poli- 
tical circumstances  she  should  he  un- 
able to  discharge  her  cargo,  and  conne- 
quontly  to  obtain  a  return  cargo»  the 
freighters  agrt^ed  to  pay  a  gross  sum, 
less  thau  the  amount  of  the  freight 
per  ton :  the  ship  being  prevented 
from  disc  barging,  and  the  freighter  sup- 
plying no  homevar  J  cargo,  the  master 
look  in  goods  on  freight,  and  brought 
theiu  home  together  with  the  lead : 
the  court  held  that  he  was  entitled 
to  receive  the  gross  sum  stipulated, 
and  also  to  retain  the  freight  wbich 
the  ship  had  earned. 

Bell  y.  Puiler  Sf  al,  3\V.  P.T.  285 

31.  The  master  of  a  ship  having  con- 
tracted by  the  bill  of  ladiog  with  the 
shippers  to  dt'liver  goods  to  certain 
persons  or  their  assigns,  he  cr  they 
poyinf  freight  for  the  $ame ;  the  de- 
niandmg  and  taking  of  such  goods 
from  the  master  by  a  purchaser  and 
assignee  of  the  bill  of  lading,  without 
the  freight  having  been  paid,  is  evi- 
dence of  a  new  contract  and  promise 
on  the  part  of  such  purchaser,  as  the 
ultimate  appointee  of  the  ship[iers  for 
the  purpose  of  such  delivery,  to  puy 
the  freight;  and  he  is  liable  for  the 
amount  in  an  action  of  indebitatus 
assumpsit  brought  against  him  by  the 
ship-owner. 

Cock  v.  Tayior.  13  E.  R.  sgij 

[PageUp.  IL] 

5.  The  master  of  a  ship  detained  as  prize, 
and  libelled  in  the  prize  court  at  Ja- 
tnaica,  gave  bills  of  lading  of  the  cargo, 
to  one  who  became  bail  for  the  ship 
and  cargo  there:  held  that  the  master 
had  no  authority  to  contract  that  the 
cargo  should  be  sold  in  London,  and 
the  proceeds  remitted  back  to  Ja- 
maica, the  owners  being  ready  to  give 
a  sufficient  security  to  indemnify  the 
bail  in  London. 
Johnson  v.  Greaves.  3  W.  P.  T.  344 


SHIP.  t^ppENi>nt.    tv 

[Page  446.  IV.] 

7.  Possession  of  a  ship  under  a  transfer 
void  for  non-compliance  with  register 
acts,  is  a  sufficient  title  in  trover 
against  a  straiger,  for  parts  of  the 
ship  being  wrecked. 

Sutton  V.  Buck.  1  W.  P.  T.  B02 
^  Possession  under  a  general  bailment, 
is  a  sufficient  title  for  a  plaintifF  in 
trover.  i  W.  P.  T.  302 

The  plaintiff  boufsht  and  paid  for  a 
ship  stranded  on  the  English  coast, 
but  the  transfer  was  not  regular;  he 
tried  to  save  her,  but  she  went  to 
pieces ;  the  defendant  possessed  him- 
self of  parts  of  the  wredL,  which 
drifted  on  his  farm  :  the  Court  of 
€.  P.  held  that  the  plaintiff's  posses- 
sion enabled  him  to  recover  for  them 
in  trover.  I  W.  P.  T.  302 

8.  If  the  owner  of  a  ship,  having  char- 
tered  her  for  a  voyage,  assigns  her 
before  the  voyage,  though  he  after- 
wards assigns  the  charter-parly  to 
another,  if  she  earns  freight,  the 
assignee  of  the  ship  is  entilM  to  Uie 
freight,  as  incident  to  the  ship. 

Monison  V.  Parsons.  3  VV.  P.  T.  407 
But  he  cannot  sue  on  the  charter- 
party  otherwise  than  in  the  name  of  the 
assignor.  3  W.  P.  T.  407 

[Page  U7.  v.] 

.  The  lord  of  a  ii»anor  is  not  entitled  to 
salvage  for  taking  against  the  consent 
of  the  owner  parts  of  a  ship  thrown 
on  his  manor  when  the  servants  of 
tlie  owner  are  there  to  take  care  of  it 
for  him.  Sutton  v.  Buck.  3W.B.T.30O 


T. 


TRESPASS. 

[Page  471.  II.] 

32.  To  an  action  of  trespass  against  the 
Speaker  of  the  House  of  Commous 
for  forcibly,  and  with  the  assistance 
of  armed  soldiers,  breaking  into  the 
messuage  of  the  plaintiff  (the  outer 
door  l>eing  shut  and  fastened),  and  ar- 
resting bitu  there,  and  taking  him  to 
the  Tower  of  London,  and  imprisoning 
him  there ;  it  is  a  fe^aljustzficalbn  and 
bar  to  plead  that  a  Parliament  was 
held,  which  was  sitting  during  the  |>e- 
liodofthe  trespasses  complained  of; 
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TRE3PASS. 


that  the  plaintiff  was  a  Member  of  the 
House  of  Commons ;  and  that  the 
House  having  resolved^  "  That  a  cer- 
tain letter,  &c.  in  Cobbett's  Weekly 
Register,  was  a  libellous  and  scanda- 
lous paper,  reflecting  on  the  just  rights 
and  privileges  of  the  House,  and  that 
the  plaintiff,  who  had  admitted  that 
the  said  letter,  ^c.  was  printed  by  his 
authority, .  had  been  thereby  guilty  of 
a  breach  of  the  privileges  i^  that 
House;"  and  having  ordered,  that 
for  hb  said  offence  he  should  be  com- 
mitted to  the  Tower,  and  that  the 
Speaker  should  issue  his  warrant  ac- 
eordingly;  the  defendant,  as  Speaker, 
ID  execution  of  the  said  order,  issued 
his  warrant  to  the  Serjeant  at  Anns, 
to  whom  the  execution  of  the  said 
warrant  belonged,  to  arres»t  the  plain- 
tiff, and  commit  him  to  the  custody 
of  the  Lieutenant  of  the  Tower ;  and 
issued  anotlier  warrant  to  the  Lieute- 
naut  of  the  Tower  to  receive  and  de- 
tain the  plaintiff  in  custody,  during  the 
pUasure  of  the  House;  by  virtue  of 
which  first  warrant  the  Serjeant  at 
Arms  went  to  the  messuage  of  the 
plaintiff,  where  he  then  was,  to  execute 
It ;  and  because  the  outer  door  was 
fastened,  and  he  could  not  enter,  after 
audible  notification  of  his  purpose,  and 
demand  made  of  admission,  he,  by 
the  assistance  of  the  said  soldierii,  broke 
and  entered  the  plaintiffs  messuage, 
and  arrested  and  conveyed  him  to  the 
Tower,  where  he  was  received  and  de- 
tained in  custody,  under  the  other 
warrant,  by  the  Lieutenant  of  the 
Tower.  Burdett  (Bart.)  v.  Right 
HammrabUCharlft  Abbot.  14  E.  K.  1 

33.  The  Serjeant  at  Arms  of  the  House 
of  Commons  being  charged  with  the 
execution  of  the  Speaker's  warrant  for 
arresting  and  conveying  to  the  Tower, 
the  plaintiff  a  Memt)er  of  the  House, 
fur  a  breach  of  privilege,  u  not  guilty 
of  any  excess  of  authority  in  the  execu- 
tion of  such  warrant,  so  as  to  make 
him  a  trespisser  ab  initio,  if,  upon  the 
refusal  of  the  plaintifi'  to  submit  to 
the  arrest,  and  his  shutting  his  outer 
door  against  the  Serjeant,  who  had  de- 
manded admission  for  the  purpose, 
and  declaring  that  the  warrant  was 
iilegtil,  and  that  he  would  only  submit 
to  superior  force ;  and  a  large  mob 
having  assembled  before  the  plaintiff's 
bouse,  and  in  the  streets  adjoining ;  so 
that  the  Serjeant  could  not  arrest  and 


convey  the  plaintiff  to  the  Tower, 
without  danger  to  himself  and  his  or- 
dinary assistants,  if  at  all  by  the  mere 
aid  of  the  civil  power ;  the  Seijeant 
thereupon  call  in  aid  a  large  military 
force;  and  after  breaking  into  the 
plaintiff's  house,  plant  a  conipeteot 
number  of  the  military  therein  for 
the  purpose  of  securing  a  safe  and 
convenient  passage  to  conduct  the 
plaintiff  out  of  the  house  into  a  car« 
riage  in  waiting,  and  from  thence  con« 
duct  him  vrith  a  large  military  escort 
to  the  Tower,  using  at  the  same  time 
every  personal  curtesy  to  his  prisoner 
consistent  with  the  due  execution  of 
his  duty ;  which  however  will  not  ad- 
mit of  delay,  (breeding  hazard),  in 
the  execution  of  such  warrant. 
Burdett  {Bart  J)  v.  Co/«im.i4E.R.l63 

34.  Evidence  of  act^  of  violence  of  the 
mob,  committed  in  parts  adjacent, 
though  out  of  vie*jr  and  hearing  of  the 
plaintiff  in  his  bouse,  appearing  to  be 
connected  with  the  same  purpose,  as 
actuated  tliose  abont  the  plaintiff's 
house,admitted  to  shew  the  danger  and 
difficulty  of  executing  the  warrant  by 
force  against  the  plaintiff  in  his  own 
house,  without  the  aid  and  protection 
of  the  military.  1 4  £.  R.  1 83 


V. 


VARIANCE. 
[Page  479.  L] 

44.  In  action  for  maliciously.  Sec,  ar* 
resting  and  holding  the  plaintiff  to  bwl, 
in  which  the  declaration  in  setliqgout 
the  judgment  by  default  in  the  former 
action  stated,  that  "  it  was  tliereupon 
considered  that  the  then  plaintiffs 
shmld  take  nothing  by  their  said  writ, 
but  that  they  and  their  pledgee  to  pro- 
secute  should  be  in  merry,  iVc. ;''  it  is 
no  material  varianre  if  the  record  pro- 
duced in  evidence  have  not  the  words 
•'  and  their  pledges  to  prosecute^  hut 
only  have  an  "  &c.;"  for  these  wprds 
may  be  rejected  as  surplusage,  the  sul^ 
stance  of  the  allegation  lieing  the 
discontinuance  of  the  former  suit. 

Judge  V.  Morgan,  13  £.  R.  547 


ArPBNDIX.    xix 


VENDOR  AND  VENDEE. 

[Page  48 1 .] 

\\^here  a  sale-note  for  the  purchase  of 
50  tons  of  Ch^eenland  oil  was  delivered 
by  the  seller*^  broker  to  the  purchasers 
to  be  paid  for  by  their  acceptance 
pHyable  at  a  future  day ;  and  they  af- 
terwards received  from  th^  sellers  an 
order  on  their  wharfingers  for  the  deli- 
very of  the  50  out  of  (K)  tons  of  their 
oil ;  yet  as  the  custom  of  the  trade 
was  for  the  casks  to  be  .tearcbed  by 
the  seller's  cooper,  and  for  a  broker 
on  behalf  of  both  parties  to  ascertain 
the  foot-dirt  and  water  in  each,  for 
which  allowance  was  to  be  marie), 
and  then  the  ca»ks  were  to  be  filled 
up  by  the  seller's  cooper,  at  their  ex- 
penie;  all  which  was  to  precede  the 
delivery  to  the  buyers :  held  that  the 
sale  was  nf)t  complete  to  pass  the  pro- 
perty ;  but  that  the  sellers  on  the  in- 
solvency and  subsequent  bankruptcy 
uf  the  buyers  before  such  acts  done 
and  delivery  made  rai(;ht  countermand 
it.    Wallace  Sf  al.  Assignees  v.  Breeds, 

13E.R.  522 


w. 

WAGER. 

[Page  4(;0.] 

21.  A  stake-holder  receiving  country 
bank  notes  as  money,  and  paying  them 
over  wrona;rully  to  the  original  staker 
after  he  had  lost  the  %vager  is  answer- 
able to  the  winner  in  an  action  for 
money  had  and  received* 

Pickard  v.  Bankes.  13  E.  R.  20 

WARRANTY, 

[Page4.9U] 

10.  In  an  action  on  a  warranty  of  a  horse 
the  plaintiff  must  positively  prove  that 
the  horse  was  unsound. 

Eavet  V.  Dixon.  3  W.  P.  T.  334 
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